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Page  91.  tine  29.  after  (e  insert  a  comma,  and  &r  "in*'  read  <•  /«." 
92.  note  (c)  line  2.  for  «  which**  read  "it." 
182.  tine  4.  for  «  JET**?"  read  «  Jo***," 
1 70.  li  ne  1 1 .  for  «  L<g*  w  read  «  J>e. n 

255.  In  the  margin,  for  "Lade"  read  «  Dame."  flame  correction  throughout  tbe  case. 
259.  iinea  96,27.  mate  the  stops  as  foUows :  ~"  s^anderec,  Vmtgkan  *.  Jthm  {c) : M 
326.  line  27.  after  (g%  a  comma  instead  of  a  full  stop. 
509.  tine  24.  for  «no"imtt1'MmM    -      •     *• 
597.  line  1.  omit  MCM 

622.  line  18.  for  "  Lady  G*Ub*"  read  «  Lady  Betty  <Mmw.N 
647.  line  24.  for  "  discharged'1  read  u  absolute." 
vti.  line  6.  tram  bottom,  fer "  bailers"  read  "  beflces." 
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CASES 

ARGUED  AND  DETERMINED  18SS. 


n  >. 


Court  of  KING'S  BENCH, 


in 


Twity  Term,  . 

In  the  Third  Year  of  the  Reign  of  William  IV.  {df 


Mason  againsHirLh  vtitHHheM.         **  ~  *""" 

CASE.    The  first  count  of  the  declaration  stated,  <*"**!** 
miHm  1828on 

that  before  and  at  the  time.  &c  the  plaintiff  was  bi»  own  land, 

the  former 

lawfully  possessed  of  a  certain  mill,  manufactory,  here*  owner  of  which 

,.  had  for  twenty 

dltamentS,  years  before 
Misappro- 


priated the  water  of  a  stream  running  through  it,  to  the  purposes  of  watering  bis  cattle  and 
irrigating  his  land.  In  1818  B.  had  erected  a  null  near  the  same  stream,  and  the  owner  and 
occupier  of  ^.'s  land  then  gave  a  parol  licence  to  JB.  to  make*  dam  at  a  particular  spot,  and 
take  what  water  he  pleasajl  from  mat  point,  which  water  was  so  taken,  and  returned  by  pipes 
into  the  stream  above  the  spot  when  ^/ smIU  wm  afteiwaids  erected.  In  1818  B.9  without 
Kceuse,  conveyed  part  of  the  water  which  had  before  flowed  into  the  stream  from  certain 
springs,  into  a  reservoir  for  the  use  of  bis  mill.  In  1828  A.  appropriated  to  the  use  of  his 
mill  all  the  surplus  water  which  flowed  through  and  over  the  dam,  and  which  was  not  con- 
ducted into  the  reservoir.  In  1829  A.  demolished  the  dam  erected  by  JR.,  and  gave  him 
notice  not  to  divert  the  water.  B.  then  erected  a  new  dam  lower  down  the  stream,  and  by 
means  of  it  diverted  from  A.'*  mills,  at  some  times,  all  the  water  before  appropriated  by 
A.,  at  others  a  part  ef  it,  and  the  water,  when  returned  into  the  stream,  was  m  a  heated 
atete :  Held,  on  special  verdict, 

First,  that  whether  the  right  to  the  use  of  flowing  water  be  in  the  first  occupant,  or  in 
toe  pcssiwor  of  the  land  through  which  it  flows,  A.  was  entitled  to  the  surplus  water,  for 
he  was  first  occupant  of  that,  and  also  owner  and  occupier  of  the  land  through  which  it 
flowed,  and  might  maintain  an  action  for  the  injury  sustained  by  the  abstraction  or  spoiling' 
of  ■ocheurplmM 


(a)  TtnmtmJ.  sat  in  tlie  BaH  Court  this  term. 
VOL.  V.  B  Second^, 
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JBttS.       d&taments,  closer  and  premises*  with  the  appurtenance*, 
in  the  county  of  Stafford  /  and  by  reason  thereof,  of 
right  ought  to  have  had  and  enjoyed  the  benefit  and 
advantage  of  the  water  of  a  certain  stream  which  bad 
that  a.  was  in    ben  need  to  run  and  flow,  and  during  all  that  time 

like  manner  .  _  ,     ,  _  , 

entitled  to  re-  ought  to  hare  nm  and  flowed,  m  great  plenty  and 
7f\hel£?V-  parity*  and  still  of  right  ought  so  to  run  and  flow  wnto 
to^'dfL?  *e  »id  mill,  &a  of  the  plaintiff,  to  supply  the  same 
HcencT^ted  *^  *tter -*r  "foi'Magt  *&«&  aftd  enjoying  the  sane 
to  b.  by  th«      respectively  and  for  other  necessary?  purposes;  yet  the 

former  occu- 
pier wat  to        defendants  contriving,  :fta  by  a  certain  dam  and  divers 

take  the  water 

at  one  par-  abstract)**!*,:  plaeedtta'aftd 'across*  the -said  ttimmpbonm 
ind  m^njU  tiid  piWfUUFW  premises,  im^otridetl  ffemfed  back,  and 
thi^da^w  popped  the  water  :of  the  said :  stress**  and  lalso  wrong* 
further *bt  *% m* itijtirioUshp hid  down*  mto:.a»d  near  tbe  said 
^r^htd  stream*  above  the  plaintiff's  premises,  dMexsupipfa'  and 
been  general  to  ttlfjaj  ahd  kept  artd  octotinned  the  i  sakVxIamsjatid  /ob- 

take  at  any  r 

place,  it  would  structionfreo  placed  in  and  across  the  sidcl  stream,  and 

▼ocabie,  except  Us*  said  pipes  and  tiles  so  kid  down  for  a  tong  space  of 

^lamwbere  it  ^Hm,  to  wit,  hitherto ;  arid  thereby  daring  all  tfadt  frme 

o^anTe^I^ie  ^lawfully  ami  wrongfully  diverted  and  turned  -divees 

St  wa^oKd  *ftrBe  ^amities  of  tbe  *»<**  rf  **>*  said  stream,  which 

before  the  last  twight  to  have*  flowed  to  the  said  <  mii^tec.  respectively, 

erected :  <  r  away  from  the  saki'  mill,  &c,  and  stopped  and  preveftted 

a.  was  entitled  the  same  from  flowing  along  the  usual  and 'proper 

the  water  di-  course  to  the  said  premises.     And  also  that  the  de*» 

Ipringt^d  *  fendaftts  wrongfully  and  injuriously  heated  and  spoiled 

^U^  {"  a  the  water  which  ran  and  flowed  onto  the  said  mill,  &e*> 

1618:  for  the 

possessor  of  land  through  which  a  natural  stream  flows,  has  a  right  to  the  cdvantage  of 

that  stream  flowing  in  its  natural  course,  and  to  ma  it  wbet»  lie  pleases  fbr  hie  own 

purposes:  no  ad?erse  right  having  been  acquired  by  actual  grant,  or  by  twenty  years* 

enjoyment. 

Whether  such  possessor  of  land  can  maintain  an  action  for  the  mere  violation  of  .such 
general  right,  by  diversion  or  the  water,  &c,  without  having  sustained  any  special  rrtjuny, 

'*  .      •:•        ' 

SO 
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jo  that  it  became  of  no  use  to  the  plaintiff  whereby  he  IStS. 
was  prevented»from  using  his  mill,  &c.,  in  so  extensive 
and  beneficial  a  manner  as  he  otherwise  would  have 
dime.  In  the  second  count  the  plaintiff  stated  himself 
to  be  possessed  of  a  close  and  lands,  with  the  appurte- 
nances, and  of  a  mill  and  manufactory  situate  therein, 
near  to  the  said  stream,  and  claimed  a  right  to  .have  the 
stream  run  to  the  said  close  and  premises  for  supplying 
the  same  with  water  for  the. necessary  purposes  thereof! 
In  the  third  eount  a  similar  right  was  churned  for  the 
convenient  enjoyment  of  certain  hereditaments,  lands, 
and  prsmiosp,  with  the  appurtenances*  These  was  a 
fourth  count  for  turning  foul  Water  upon  the  plaintifffe 
premises.  Flea,  not  guilty.  At  the  Stafford  Spring 
assizes,  1881,  the  jury  foimd  a  special  verdicV  stating 
the  following  facts  :«— 

A  stream,  of  water  called  the  Stoblm  Jirook>  from 
time  whereof,  &c»,  until  the  diversions  thereof  as  after 
mentioned,  had  been  used  dnd  accustomed ntp  nrostfl 
flow  by  the  northern  end  of  the  town  of  Nmxp&M* 
wnA€r-Lync<,  in  a  soulheriy  direction,  by  the  cotter 
of  a  garden  called  Kinner sky's  Garden*  and-  info  and 
through  a  certain  croft  called  J&*j«2fo  Cntfi,  by  a  tree 
these  catted  iheJSticAveU  Trw,  and  from  thence  into,  a 
piece  of  land  called  the  Parson's  Flat*  by  a  spring  there 
called  the&'fcAttvK  Spring*  and  from  thence  by  and 
thMMgh  certain  other  closes  into  a  croft  called  JkM&s 
Croft,  part  of  which  croft  at  the  times  when,  &o. 
belonged  and  now  belongs  to  the  defendants,  and  other 
part  of  the  croft  at  the  time  when,  Sec,  belonged  and 
now  belongs  to  the  plaintiff,  and  in  which  part  last 
aforesaid  the  engine,  mill,  manufactory,  hereditaments, 
and  premises  of  the  plaintiff,  in  the  declaration  and 

B  2  herein* 
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1833.        hereinafter  mentioned,  then  were  and  are  now  situate, 
M  but  the  stream  ran  and  flowed  only  through  that  part 

of  the  said  croft  which  now  belongs  to  the  plaintiff 
and  from  thence  through  a  certain  other  close  into  the 
Newcastle  Lower  Canal.  During  all  the  time  aforesaid, 
a  considerable  quantity  of  pure  water  at  all  times  ran 
and  flowed  from  the  Sitchwell  Spring,  and  also  from 
Other  springs,  called  the  Over  Canal  Springs,  into  the 
said  stream ;  which  last-mentioned  springs  flowed  into 
the  stream  below  the  Sitchwell  Spring  ;  and  the  stream 
before  the  diversions  thereof  as  hereinafter  mentioned, 
ran  and  flowed  down  and  along  its  natural  and  ancieqt 
course  to,  through,  and  along  Ashley's  Croft. 

For  upwards  of  twenty  years  before  1818,  Thomas 
Ashley  the  father,  who  was  then  the  occupier  and  owner 
of  the  whole  of  Ashley's  Croft,  had  appropriated  aqd 
used  the  water  of  the  said  stream  and  spring*  for  water- 
ing his  cattle,  and  also  for  irrigating  that  part  of  the 
said  croft  which  now  belongs  to  the  plaintiff.  In 
1818,  the  defendants  erected  a  mill  and  manufactory 
in  a  certain  close  adjoining  Ashley's  Croft,  near,  but 
not  contiguous,  to  the  said  stream;  and  at  that  time 
Thomas  Ashley,  the  son,  who  was  then  the  occupier 
and  owner  of  the  whole  of  Ashley's  Orqfi*  gave  to  the 
defendants  a  parol  licence  to  make  a  dam  at  the  said 
tree,  called  Sitchwell  Tree,  higher  up  the  said  stream 
than  the  Sitchwell  Spring  and  the  Over  Canal  Springs, 
and  to  take  what  water  of  the  stream  they  pleased  from 
that  point  to  the  mill  and  manufactory  of  the  defendants ; 
which  water,  after  being  used  at  that  mill,  was  to  be  re- 
turned by  pipes  into  the  bed  or  channel  of  the  said 
stream,  higher  up  than  that  part  of  Ashley's  Croft  which 
now  belongs  to  the  plaintiff.  In  consequence  of  such  parol 

licence, 
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licence,  the  defendants  did,  in  1818,  erect  such  dam,        1885. 

and  thereby  take  part  of  the  water  of  the  stream  above 

the  Sitchwett  Spring  and  the  Otter  Canal  Springs,  for  the        again* 

use  of  their  mill  and  manufactory,  by  the  means  of  pipes, 

laid  down  at  their  own  expense  to  a  large  amount;  and 

for  a  considerable  time  returned  part  of  such  water  back 

again  fey  means  of  other  pipes,  into  the  stream,  bed,  or 

channel  of  the  stream  between  the  Sitckwett  Spring  and 

that  part  of  Ashless  Crq/i  which  now  belongs  to  the 

plaintiff!    Also  in  1818  the  defendants  collected  into  a 

tank  part  of  the  water  of  the  Over  Canal  Springs;  and, 

by  means  of  pipes,  carried  the  same  over  the  brook 

into  a  reservoir,  which  redeived  the  water  taken  under 

the  licence  from  die  Sitchwdl  Tree  ;  but  such  licence  did 

not  extend  to  take  such  last  mentioned  water  from  the 

Over  Canal  Springs. 

After  the  said  dam  was  made,  part  of  the  water  of 
the  stream  which  from  time  to  time  flowed  over  and 
through  the  dam,  and  also  all  the  water  from  the  Sitch- 
\kII  Spring,  and  after  the  making  the  tank  part  of  the 
water  from  the  Over  Canal  Springs  not  collected  in  the 
said  tank,  ran  and  flowed  at  all  times  in  its  ancient  and 
natural  course  towards,  into,  through,  and  along  the 
Ashless  Croft,  and  until  the  diversion  thereof  by  the 
defendants  as  hereinafter  next  mentioned. 

The  parol  licence  so  given  by  Thomas  Ashley  the  son 
to  the  defendants,  to  make  the  dam  at  the  Sitchwell 
Tret)  did  not  extend  to  empower  them  to  take  the 
water  from  the  SitcfmeU  Spring. 

In  1825,  the  plaintiff  erected  and  made  the  manu- 
factory and  premises  in  the  declaration  mentioned,  upon 
that  part  of  Ashless  Croft  which  belongs  to  the  plaintiff, 
by  the  side  of  the  stream,  and  the  plaintiff,  by  the  leave 
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ifl^fl-       and  licence  of  the  defendants,  laid  down  pipes  between 


M»i9» 


his  mill  and  that  of  the  defendants,  and  took  the  hot 
J*****  water  which  came  from  the  engine  and  mill  of  the  said 
defendants  unto  and  into  his  the  plaintiff's  manufactory 
for  the  purposes  thereof,  until  February  1829,  when  the 
communication  by  means  of  the  pipes  was  cut  off  by  the 
plaintiff,  and  at  that  time  and  until  the  diversion  thereof 
by  the  defendants  as  hereinafter  next  mentioned,  the 
plaintiff  appropriated  and  used  part  of  the' water  of  the 
stream  jwhich  flowed  over  and  through  the  dam  so  made 
at,  the  Sitchwell  Tree,  and  also  the  whole  of  the  water 
which  flowed  from  the  Sitchwell  Spring,  and  also  from 
such  part  of  the  Over  Canal  Springs  as  were  not  taken 

Jnto  the  tanx,  and  also  all  the  water  which  was  returned 
>y  the  pipes  ot  the  defendants  into  the  stream,  for  the 
purposes  of  nis  mill  and  manufactory. 
*  In  October  1828,  (he  plaintiff  erected  a  steam-engihie 
ana  mill  tor  the  purposes  of  his  manufactory,  and  at 
that  time,1' and  until  the  diversion  thereof  by  the  defend- 
ants as  next  mentioned,  appropriated  and  used  part  of 
the  water  of  the  stream  which  flowed  over  and  through 
the  dam  so  made  at  the  Sitchwell  Tree,  and  also  the  whole 
of  the  water  which  flowed  from  the  Sitchwell  Spring,  and 
from  such  part  of  the  Over  Canal  Springs  as  was  not  taken 
into  the  tank,  and  also  the  water  which  was  returned  by 
the  pipes  of  the  defendants  into  the  stream,  for  the  pur- 
poses of  his  said  steam-engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the 
defendants9  mill,  manufactory,  and  premises,  which,  in 
the  highest  part,  is  thirteen  feet,  and  in  the  lowest  part, 
nine  feet  above  the  level  of  the  mill  of  the  defendants, 
and  which  would  prevent  the  water  of  the  stream  from 
flowing  in  its  natural  course  to  the  mill,  manufactory, 

and 
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-and  premises  of  the  defendants.    The  plaintiff's  mill        1833. 
i?  eleven  feet  below  the  level  of  the  defendant's  mill. 

In  January  1829,  the  plaintiff  destroyed  the  dam 
made  by  the  defendants  at  the  Sitchwell  Tree,  which  the 
defendants  re-erected,  and  which  the  plaintiff  again  de- 
stroyed* in  order  that  the  water  might  run  along  its 
ancient  and  natural  course ;  and  on  the  18th  of  February 
then  next,  the  plaintiff  gave  notice  to  the  defendants  not 
to  divert  or  turn  the  water  of  the  stream  from  its  anciebt 
and  natural  fhannej. 

In  June.  1829,  the  defendants  erected  and  made 
another  dam  in  and  across  the  stream,  lower  down  the 
streain  than  the  place  where  the  Sitchwell  Spring,  and 

such  part  of  tlje  Over  Canal  Springs  as  were  not  taken 

#"',,:*         *  v  *  .  ",:      •        ••  '     ••  r  ■:--  -'J*    -:l 

into  the  said  tank,  flow  into  the  stream,  by  means  of 

-■^   ■■  .  ..      •    •.        r  -  >,    jp:   n.  '•'}'«;  :•■«)     ■' 

which  last  mentioned  dam,  all  the  water  of  the  streain, 

and,  also  all  the  w^ter  of  the  Sitchwell  Springy  and  such 
part  of  the  Over  Canal  Springs  as  aforesaid,  was  diverted 
from  its  ancient  and  natural  cqurse^  and  was  prevented 
firom  flowing  along  the  same  to  the  said  mill,  engine, 
manufactory,  and  premises  of  the  plaintiff.     . 

On  certain  days,  tQ  wit,  twenty  dayq,  between  the 
making  of  the  last  mentioned  dam  and  the  commence- 
ment of  the  yrithin  suit,  all  the  water  av?as  taken  by  the 
defendants  by  means  of  the  last  mentioned  dam  from 
the  strewn,  and  ttie  Sitchwell  Springs  and  such  part  of  the 
Over  Canal  Springs  as  aforesaid,  and  no  water  was  on 
those  days  returned  by  the  defendants  into  the  bed  or 
channel  of  the  stream ;  but  the  water  from  the  stream 
and  the  Sitchwell  Spring,  and  such  part  of  the  Over 
Canal  Springs  as  aforesaid,  was  on  those  days  diverted 
by,  the  defendants  into  a  totally  different  direction  down 
a  certain  street  called  PenkhM  Street. 

B  4  Although, 
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1833.  Although*  on  other  days,  since  the  last  mentioned  dm 

was  made,  same  water  was  returned  by  the  defendants 
into  the  stream  between  the  last  mentioned  dam  and  the 
said  engine,  mill,  and  manufactory  of  the  plaintiff;  yefc 
from  day  to  day,  as  much  water  was  not  returned  by  the 
defendants  into  the  stream  as  was  taken  from  it  by  them, 
and  the  water  which  was  returned  by  the  defendants  on 
such  last  mentioned  days  came  back  in  a  heated  state. 

The  last-mentioned  dam  eo  erected  by  the  defendants 
in  June  1 829,  stopped,  diverted,  aiuj  turned  mom  water 
than  the  dam  so  made  by  them  as  aforesaid at  the  Stich- 
veU  Tree  in  1818  by  the  Ikgnceof  Tfaxtas  AMe$. 

After  the  dam  at. the  Si/cfepetf  Tree  had  been  knocked 
dowp  by  the  plaintiff*  the  defendants  might  liate  put  it 
up  again  in  the  same  place,  and  tbey  were  ntfi»e*entiad 
from  so  doing  by  the  acts  of  the  .plaintiff;  and  upon* 
occasions  before  the  ereqtioo  of  the  plaintiff's 
the  plaintiff  misconducted  himself  bythrowu^j  or  pen- 
ning back  hot  water  upon  the  defendant's  mill,  from  the 
pipes  by  which  the  hot  water  was  carried  frajn  the  mill 
of  the  defendants  to  the  mill  of  the  plaintiff  The  apecial 
verdict  then  stated  that  by  means  of  the  premises  the 
plaintiff  was  prevented  from  enjoying  bis  mill  and 
manufactory!  and  premises,  and  from  carrying  on  bk 
business,  &a  in  manner  and  form  in  the  said  declaiw 
ation  mentioned. 

If  it  should  appear  to  the  Court  on  the  whole  matter 
that  the  defendants  were  guilty,  the  jurors  in  that  ease 
assessed  the  damages  of  the  plaintiff  by  reason  of  the 
defendants  having  hindered  and  prevented  so  much  of 
the  water  of  the  said  stream  as  was  formerly  taken  by 
the  defendants  under  the  said  parol  licence,  by  means  of 
the  dam  at  the  SitchweU  TVeef  from  running  and  flowing 

down 
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and  premises   of  the  defendants.     The  plaintiff's  mill        18S3. 
is  eleven  feet  below  the  level  of  the  defendant's  mill. 


In  January  1829,  the  plaintiff  destroyed  the  dam 
made  by  the  defendants  at  the  SitchweU  Tree,  which  the  .. .  j>* 
defendants  re-erected,  and  which  the  plaintiff  again  de- 
stroyed, in  order  that  the  water  might  run  along  its 
ancienjtand  natural  course ;  and  on  the  18th  of  February 
then  next*  the  plaintiff  gave  notice  to  the  defendants  not. 
to  divert  or  turn  the  water  of  the  stream  from  its  ancient 
and  natural  channel. 

In  June.  1829,  the  defendants  erected  and  made 
another  dam  in  and  across  the  stream,  lower  down  the 
streaqa  than  the  place  where  the  SitchweU  Spring,  and  , 
^ucb  pjurt  of  ttye  Over  Canal  Springy  as  were  not  taken 
in|Q  &e  £&id  tank,  flow  into  the  stream- ?  by  means  ot 
which  last  mentioned  dam,  all  (he  water  of  the  stream, 
an^ajsq.all  the  w^ter  of  the  SitchweU  Sjpring*  and  such 
pun  of  the  Over  Canal  Springs  as  aforesaid,  was  diverted 

fipni  its  ancient  and  natural  course,  and  was  prevented 

*  -  ■  j   •  •   » ■      ■  ^  r ., 

firoity  flowing  along  the  same  to  the  said  mill,  engine, 
manufactory,  and  premises  of  the  plaintiff. 

On  certain  days,  to  wit,  twenty  day^,  between  the 
making  of  the  last  mentioned  dam  and  the  commence- 
meat  of  the  within  suit,  all  the  wqter  was  taken  by  the 
defendants  by  means  of  the  last  mentioned  dam  from 
the  strearn,  pnd  trie  SitchweU  Sprin^x  and  such  part  of  the 
Over  Canal  Springs  as  aforesaid,  and  no  water  was  on 
those  {lays  returned  by  the  defendants  into  the  bed  or 
channel  of  the  stream ;  but  the  water  from  the  stream 
and  the  {SitchweU  Springy  and  such  part  of  the  Over 
Canal  Springs  as  aforesaid,  was  on  those  days  diverted 
by  (be  defendants  into  a  totally  different  direction  down 
a  certain  street  called  Penkhtdl  Street. 

B  4  Although, 


r 
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lf$3?r      au  action  against  the  party  so  diverting  it;  and  that  it 

^ was  no  answer  to  the  action,  that  the  defendants  first 

appropriated  the  water  to  their  own  use^  unless  they  bad 
had, twenty  years'  undisturbed  enjoyment  of  it  in  the 
altered  course.  All  the  authorities  were  there  cited 
and  commented  on.  Assuming  even  that  that  decision 
w»s  wrongs  and  that  the  right  to  water  is,  as  the  de- 
fejidapfs  say,  acquired  by  occupancy,  yet  the  plaintiff  is 
elided  to  recover,  because  it  is  here  fQund  that  twenty 
y^u[s  before  the  erection  of  tfre.  defendants'  mill,  the 
farmer . owqer  and  occqpier.of  the  plaintiff's  land  had 
aBB^p^iatffJ  .^aqdL.jised  the  water  of  the  stream  and 
spfjggs  for,*atpfjp{r  his  cattle*, and  .for  irrigating  the 
laf4  i?p,w  belonging  to  the  plaintiff. ,.  It  will  be  said  that 
th#defeno>jiU^flre  autfrprisod  by  the  parol  licence  to 
ta^e<partoif  the  water.  But  that  licepce  was  revocable, 
agpli^a$  r,eypked  by  the  plaintiff's  destroying  the  dam. 
iq  ^§23.  And  even  if  that  were  not  so,  the  licence 
beii^:<to.(pake  a  dam,  and  thereby  take  water  from  a 
particular  spot,  was  an  easement,  and  could  be  granted 
only  by  deed  •  HcwUtu  v.  Shippam  (0),  Bryan  v*  Whis-. 
%*.(£)*  ^n  Winter  v.  Brockmell{c),  and  Liggins  v. 
Ipgp(d),  licence  was  held  irrevocable,  but  there  the  thing 
to  be  done  was  on  the  land  of  the  licensee*  That  dis- 
tinction was  taken  in  Hrmlins  v.  Shippam.  Besides,, 
the  licence  here  could  not  apply  to  a  dam  erected  in  a 
new  place* 

Peake  Serjt.  contra.  The  principal  question  is,  whe- 
ther the  right  to  the  use  of  flowing  water  can  be  acquired 
by  the  owner  of  adjoining  land  unless  it  has  been  enjoyed 

(a)  5B.#C.  221.  (6)  8  B.  $  C.  288. 

(c)  7  8  &*/,  308.  (d)  7  Bingk*  68* 

for 
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proceeded  principally  on  the   authority  of  Wright  r. 


S&sow  , 


Howard  (a),  bat  there  the  authorities  upon  the  subject       again*) 
were  not  cited.    The  dicta  of  Lord  Hale  in  Cox  v. 
Matthews  (i),  and  of  Z*  JBtoic  J.  in  Bealey  v.  Sfcrar  (r), 
recognised  by  Holrqyd  J.  in  Saunders  v.  Newman  (d) ; 
and  those  of  Bayley  J.  in  Williams  v.  Morland{e\  and 
Canham  v.  JF¥s£  (g),    shew  that  the  right  to  flowing 
water  is  acquired  by*  apprdprfation  or  occupancy.    It 
was  said  upon  the  former  argument  in  this  base,  that 
Sowing  water,  like  light  and  air,  Is  ptiblici' juri&'   If 
that  be  so,  it  cannot  belong  to  fhe'bwhdr  of  the.  land 
adjoining  its  channel,  until  it  is  appropriated;     Mr/ 
Justice  Blackston^  \n  his  Commentaries  vbl.  g,  pp.  14. 
and  18.,  states  water  io  be  one  of  thdse  things  the  - 
property  in  which  is  acquired  by  otfcuparicy.     -But- 
assuming  even  that  the  proprietor  of  lands  borttrgflous 
to '  a  stream  is   primfi   fade    entitled   to  the  use  of' 
all  the  water  which  comes  to  his  land,  still  here. the' 
former  owner  of  the  plaintiff's  land  hairing  given  a 
licence  to  the  defendants  to  make  a  dam  near  the  Sitch- 
well  *rree>  and  to  take  what  water  they  pleased  from  that 
point,  it  was  not  competent  for  him,  or  the  plaintiff  who 
claimed  nnder  him,  to  revoke  that  licence :   Taylor  v. 
Waters  (A).     Liggins  v.  Inge  (i)  is  an  express  authority 
to  shew  that  a  parol  licence  (executed),  to  take  water, 
is  irrevocable.     It  may  be  conceded,  that  according  to 
the  authorities  cited,  a  party  cannot  by  parol  take  an 

(*)1Ai.4£?«,19&  (6)  1  Ftnt.937. 

(c)  6  £osf,20*.  (c/)  1  B.  f  J.  258. 

(*)  SB.  $  C.  913.  (&)  2  Tyrwh.  155.    2Cro.$J.  126. 

(A)  7  TawU.  374.  (i)  7  Bingh.  682. 

easement 
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*****       efttontttt  ill  the  lalid  of  another,  but  a  party  tfiay  by 
m*m*       parol  Ifoe&ce  acquire  a  right  to  the  use  of  water,  though 
ffiy       not  a  tight  to  have  a  JMssage  for  water  over  another** 
land,  as  fa  H&triins  V.  Shippm  (*). 

Then  thfe  fcrtfon  ifc  ndt  maintainable  by  ifeteoh  of  the 
defendants*  having  accidentally  taken  More  water  than 
ibey  were  Wtitted  tfr.  The  defendants  wete  possessed  of 
the  right  id  take  water  either  by  licence  or  appropriation. 
3W  plaintiff  than  destroyed  the  defendants*  dam,  which 
they  tried  to  rdwor^  but»  the  plaintiff  not  sufiering  them 
quietly  to  enjoy  his  rigfht*  they  made  another  dam  on 
thai* <nkk  land,  below  the  Silcfotrf*  tyring*  a^d  thereby 
took  at  etrtaifa  tiafes  tauwe  water  than  he  was  entitled  ft* 
Xntaa  th&t  arose  from  the  plaintiff's  own  misconduct, 
lie  cvfaot  bring  an  nctiofc  on  the  tme  for  it,  for  a  party 
Ilka  bongs  Case  most  have  justice  on  his  side :  Bird  v. 
ItmdaU{b).  In  Qmyris's  Dig.  Acti^  oh  tke  Case,  (B)^. 
It  is  skid  that  it  does  not  lie  where  the  damage  happens 
by  thfe  defeuh  br  negligence  of  the  plaintiff  himself. 
As  to  die  appropriation  by  AskUy>  he  merely  acquired 
a  right  to  the  water  for  the  purpose  of  irrigating  his 
land  and  watering  his  cattle,  but  the  plaintiff  claims  a 
right  to  have  the  water  for  th<S  Use  of  his  mill. 

Cur.  ado.  vuU. 

Dehman  C.  in  in  this  term,  delivered  the  judgment 
of  the  Court  After  stating  the  pleadings,  his  Lordship 
proceeded  as  follows :  — 

The  substance  of  the  special  verdict  is  this : — The 
defendants'  mill  was  erected  in  1818;  the  plaintiff's  in 

(a)  5B.fC.  SSI.  (6)  5  Burr.  1545. 

1823, 


And  Ibe  questions  upon  this  special  verdict  at%~~ 
Whether  the  plaintiff  is  entitled  to  recover,  for  the 
diversion  of  the  whole  water  of  the  stream,  or  of  any 

and 
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afwfafeh  had,  for  twenty  years  prior  to  1818>  «pfM»       *f^ 

Ai  the  (we  whoa  4*  <Mep4wt»'  will  wmt  ewemdi 
the  Ibe*  om*t*  ««4  weapi^  <#  *•  pWlMfrVe  1*a4-0M» 
s  pvral  lie***  *>•  tb»  defeade**  ■*>  !»#•»• *  ^em*  «*  # 
If  wiiwiw  pl«ee  etore,  wtw  <he  Wc*9tU  Ttm  gejft 
•pdte  tefc»»he»«Me»  tbeyyhM>ijiiw»^Mtj»jrfw»# 

•■■"'••i     •W^p     W^e*W*»p     wV^HT    ^*^^.   •'"JV  *'*™™Jt^™*J|     ^^^eF™*  ^^•'flW^flP^T,    ^™aP 

pipe*  Into  i*»  ttreuo,  «b*?frtb3  *n*«bjMwtal*jin> 

v^nn\  ey  aevnipA^  ^n?#n7  ajeajBBf^BjSBAajf^  ™^**«»in*^'v^  *  j 

In  t8J8vth»^fifiiiw»i  *ondhct«kpart  «f  0w  n»nt 

^•Wettwm,  irtoamtiwir  gjB4he*t§  qfrdbej*  mjR, 
After  the  pkialhT  erected  fan.  pitt*  imnfrL  ¥ 
Mt8/heenROBiiMed>-fle>  hs  -use  alL  thstaniukuiweteik 
w  tlufe whisk flefawd mm «rt  Arp^  tba  <k»vtj^ 
to*  the  Cjtoer  4&ms2  ftHsBty  whrali  imp  not  rrhijhMftgif 
into  the  ttstfwtir*  end  all  ftp©  die  S&tm*V  $**& 
(which  w  «Mhw  £*ds»  of  the  hfook),  api  sko  *** 
which  *w*  returned  hy  the4cA«daMt»^tP^tl^>t«aiMk^ 
la  Janaery  199ft  thp  phmtiff  frwiolroheri  tfefl (km  H 
the  Sitokmtl  Spring*  The>  dsfcodaau  mtdk  *mm 
dam  tower  dow*  and  by  means  of  it  dfoarted  from  the 
plaiBtiffVniiUf  at  some  times*.  o£  the  stiwan»v  including 
aR  the  water  so  appropriated  j  aft  otheis,  a  part  of  it, 
and  returned  thfe  reaiaiader  in  a  heated  state  into  the 
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IMS.       and  what  pert  of  it,  or  for  the  heating  of  the  part 
returned? 

>  That- the  plaintiff  has  a  right  to  a  verdict  for  the 
injury  sustained  by  the  abstraction  of  the  whole  of  the 
sttrpha  motor,  and  by  the  abstraction  of  part,  and  the 
heating  of  the  remainder,  of  that  surplus  water,  does  not 
admit  of  the  least  doubt.  -  In  any  view  of  the  law  on 
this  subject,— whether  the  right  to  the  o*e  (if  flowing 
water  be  in  the  first  occupant,  as  the  defendants  allege, 
or  in  the  possessor  of  the;  land  through  which  it  flows 
in  itstiataral  coarse,  asrk  contended  oft  the  otfeer  side,— 
the  plaintiff  was  entitled  Jtc tbi*  ettrphte,  for  be  fitted 
both'  oharacterr;  he  was  the  fifct  occupant;  >of  it,  and 
Ae  oWnfer 'and' occdpker  of  the  land  through  which  it 
flowed.    In  this  respect  the  case  is  exactly  like  that  *f 

<  The  learned  counsel  for  the  defendants  argued,  that 
inasmuch  as  the  plaintiff  pulled  down  the  dam  at  the 
S&ckwtll  I¥ee9  in-  consequence  of  which  the  new  dam 
was  erected,  he  must  be  considered  as  the  author  of  the 
mischief*  aUtt  faa»  no  right  to  complain  of  it.  It  id, 
however^  quite  impossible  to  sustain  such  a  portion; 
If  the  plaintiff  committed  a  wrongful  act  in  demolishing 
the*  dam,  the*  defendants  might  have  restored  it,  or 
brought  an  action ;  they  had  no  right  to  Construct 
another  at  a  different  place,  and  by  means  of  it  abstract 
more  water  then  the  other  did* 

The  remaining  questions  are,  whether  the  plaintiff 
can  recover,  in  respect  of  the  abstracting,  or  the  injury 
by  heating,  of  that  portion  of  water  which  was  before 

(a)  6  Ecut,  209. 

diverted 


jfrt*. 
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diverted  by  the  licence  of  the  then  owner  and  occupier      ,181$. 
of  the  plaintiff's  field ;  and,  secondly,  in  respect  of  that       Turn* 
portion  of  the  Over  Canal  Springs  which  was  conveyed 
in  1818  to  the  defendants'  reservoir,  both  of  which  por- 
tions have  been  at  one  time  entirely,  and  at  another 
partiaUjy  abstracted,  and  in  the  latter  ease  returned  in 
a  heated  state  into  the  brook :  and  we  are  of  opinion 
that  the  plaintiff  is  entitled  to  recover  in  respect  of  both. 
<   As  to  the  first  of  these  portions*  the  defendants  con- 
tend that  the  plaintiff  has  no.  right  of  actiwvbeaanae 
the  forme*  oa?ner  and  ooeupkr  of  hie  land  gave  ab 
irrevocable  Ucentieby  f^Ltto  the  defendants,  to  divert 
so  much,  water  by, the  Stick0i&T*ee><Da7*r>  .asdic  peoife 
that  a  parol  licence  to  divert  wa^er,whiehi  bad  been 
acted  upon  by  the  person  to  whom- it  *aai  given,  .and 
expense  occurred  in  consequence,  is  irrevocably  the 
**ee.t>f  I4ggi*iv>Ag*{<*)  was  cited-    But*  admitting 
that  the  teepee  toafestftttt  t^e  water  at  ((that  Jwrtftstririr 
pointy  and  by  means  of  that  daovwas  ijmrittc&bta  ami 
therefore  that  the  plaintiff  wa*«  wrongdoer  in  putting 
the  dam  down,  it  by  so  means  feMqws,  that  the  pfamtiff 
is  not  to  recover  for  an  equal  portion  of  water  abstracted 
at  *  difietient  place*    In  the  first  rpkee,  the  licence  is 
not  general*  to  takeaway  at  any  paint*  bufiat  Mi  only; 
and  in  the  second  place,  if  the  licence  bad  been  general, 
to  take  away  at  any  f1am%  it  would  have  been  dearly 
revocable,  except  as  to  such  places  where  it  bad  bam 
acted  upon,  and  eacpence  incurred  (for  it  is  on  that 
ground  only  that  such  a  licence  can  be  irrevocable) ; 
and  as  it  was  revoked  before  tbe*last  dam  was  erected, 

(a)  7*S*jft.  682. 

the 
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1B&3*       and  licence  of  the  defendants,  laid  down  pipes  between 


his  mill  and  that  of  the  defendants,  and  took  the  hot 
dgtftt*  water  which  came  from  the  engine  and  mill  of  the  said 
defendants  unto  and  into  his  the  plaintiff's  manufactory 
for  the  purposes  thereof,  until  'February  1829,  when  the 
communication  by  means  of  the  pipes  was  cut  off  by  the 
plaintiff,  and  at  that  time  and  until  the  diversion  thereof 
by  the  defendants  as  hereinafter  next  mentioned,  the 
plaintiff  appropriated  and  used  part  of  the  water  of  the 
stream  which  flowed  over  and  through  the  dam  so  made 
at,  the  Sitchwell  Tree,  and  also  the  whole  of  the  water 
^hich  flowed  from  the  Sitchwell  Spring,  and  also  from 
such  part  of  the  Over  Canal  Springs  as  were  not  taken 

Jnto  the  tank,  and  also  all  the  water  which  was  returned 
>y  the  pipes  of  the  defendants  into  .the  stream,  for  (he 
purposes  of  nis  mill  and  manufactory. 
/  In  October  1828,  the  plaintiff  erected  &  steam-engine 
anu  mill  tor  the  purposes  of  his  manufactory,  and  at 
that  time,' andf  until  the  diversion  thereof  by  the  defend- 
ants as  next  mentioned,  appropriated  and  used  part  of 
the  water  of  the  streafa  which  flowed  over  and  through 
the  dam  so  made  at  the  Sitchwell  Tree,  and  also  the  whole 
of  the  water  which  flowed  from  the  Sitchwell  Spring,  and 
from  such  part  of  the  Over  Canal  Springs  as  was  not  taken 
into  the  tank,  and  also  the  water  which  was  returned  by 
the  pipes  of  the  defendants  into  the  stream,  for  the  pur- 
poses of  his  said  steam-engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the 
defendants9  mill,  manufactory,  and  premises,  which,  in 
the  highest  part,  is  thirteen  feet,  and  in  the  lowest  part, 
nine  feet  above  the  level  of  the  mill  of  the  defendants, 
and  which  would  prevent  the  water  of  the  stream  from 
flowing  in  its  natural  course  to  the  mill,  manufactory, 

and 
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The  proposition  for  which  the  plaintiff  contends  if,  *MI. 
that  the  possessor  of  land,  through  which  a  natural  >M^7 
stream  runs,  has  a  right  to  the  advantage  of  that  stream, 
flowing  m  its  natural  course,  and  to  use  it  when  he 
pleajes,  %  any  purposes  of  his  own,  not  iacowtttettt 
with  a  similar  right  in  the  proprietors  of  the  land  above 
and  below— that  neither  eaa  any  proprietor  aboofe 
diminish  the  quantity,  or  injur*  the  quality  of  water, 
which  would  pjheywfee  dftfjgandr  aw  cam  any  propria** 
below  tjirow  bpcfc  |he.  w^  without  hii  Hoevee  or 
jjraoUr-iffa  1rtfr  irfef^tta  has  iy  iti*wiioo>  of  the 
jeaqp44H$*$  <*:mk  *  atteom.ll**>*  be  *ot;  such  a* 
hjjjuiy  ip rsW9t*£ tafe «*C. ^r^Urtaiaetof  actoonr oMhoot 
some  special  da^K^^^^*«toieai^>iwprB9tor  of 
Ujeiandt^-aRpl|rf  MQ^OTtetfufptattof  utk*ty,  or  is 
prevented  fto». joking,  by  tbtdtienie*,. Wfcara  tight 
of  actionagainst tjtapdyso* diverting.  '  > 

The  pppositjon  of  the  detadaote  ts>tha*  Ae^igbt  to 
flowing,  watqr  is  publici  juris,  and  that  the  ifirs*  persoil 
who  caaget  possession  of  the  stream,  add  ripply  it  tod 
useful  purpose,  has  a  good  tide. to  it  egabfct«lt  the 
world,  including  the  proprietor  of  the  land  below,  wto 
has  no  right  of  action  against  him,  uoless  sach  proprietor 
has  already  applied  the  stream  to  some  useful  purport 
also,  with  which  the  diversion  interferes;  and  in  defiudt 
of  his  hqnag  done  so>  may  altogether  deprive  him  of  the 
benefit  of  the  water. 

In  deciding  this  question,  wo  might  content  ourselves 
by  referring  to,  and  relying  on,  the  judgment  of  this 
Court  in  this  cases  on  the  motion  for  a  new  trial  (a)  ;  but 
as  the  point  is  of  importance*  and  the  form  in  which  it  iff 

(a)  SJB.f  Ad.  804. 
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1$$9*  now  again  presented  to  us,  leads  to  a  belief  that  it.  will 
be  canned  to  a  court  of  error;  we  think  it  right  to  gwt 
the  reasons  for  our  judgment  more  at  large. 
•  The  position,  that  the  first  occupant  of  running  water 
for  a  beneficial  purpose,  has  a  good  title  to  it,  is  pep* 
fectty  true  in  this  sense,  that  neither  the  owner  of  the 
land  below  can  pen  back  the  Water,  nor  theowfter  of 
the  land  abate  dirert  it  to  bis.  prejudice*  •  In  this,  as 
in  other  cases  of  injuries  to-  real  property,  possession 
i^ia  good  title  a^iioet.  a  wi»ng*doefc  anfl  the  owner  of 
the  land  who  .applies  the  stream  that  irons  (through  it* 
to  the  use, of  a  mU>  newly  erected*  or  >0|har  fmrpope** 
ifithe  itrean.tiar  diverted'  on  obistmaefcfi, -/tuayi'i^epufer 
fop  jtheienmaqaf atial  injery  >te.  ube  milU/  The  £<xrl  qf 
SuilfmA  v;<J3<nnfar>(a),  But  it  is  a  very  different  <qunstioni 
whtethfepiheaan  take  away  from  the  owner  of  the  land 
below,  one  of  its  natural  advantages,  which  m  cepabta 
of  being.  Applied  to  profitable  purposes,  and  generally 
increases -the  fertility  of  the  soil,  even  when  unapplied f 
and  deprive  him  of  it  altogether  by.  anticipating  him  in 
its  application  to  a  useful  purpose.  If  this  be  so,.a 
considerable  ipart  of  the  value  of  an  estate*  which,  in 
manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water 
with  a  fall,  within. its  limits,  might  at  any  time  be  taken 
away ;  and  by  parity  of  reasoning,  a  valuable  mineral 
or  brine  spring  might.be  abstracted  from  the  proprietor 
in  whose  land  it  arises,  and  converted  to  the  profit  of 
another. 

We  think,  that  this  proposition  has  originated  in  a 
mistaken  view  of  the  principles,  laid  down  in  the  decided 

(o)  Palmer,  290. 

cases 
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cases  of  Beafy  v.  Sham  (a),  Saunders  t.  Newman  (b)>        IMS. 
Williams  v.  Moreland  (<?).     It  appears  to  us  also,  that  the 
doctrine  of  BUukstone  and  die  dicta  of  learned  judges, 
both  hi  some  of  those  cases,  and  in  that  of  Cox  v. 
Matthews  (d\  have  been  misconceived. 

In  the«ase  of  Bealcy  v.  Shaw,  die  point  decided  was, 
that  the  owner  of  land  through  which  a  natural  stream 
ran,  (which  was  diminished  in  quantity,  by  haying  been  in 
part  appropriated*  to  the  use  of  works  above,  for  twenty 
years  and  more,  without  objection,)  might,  after  erecting 
a  mitt  on  bis  own  land,  maintain  an  action  against  the 
proprietor  of  those  works*  for  an  injury  to  that  mill,  by 
a  further  subsequent  diversion  of  the  water*  This  de- 
cision is  in  exact  accordance  with  the  proposition  con* 
tended  iot  by  the  plaintiff^  that  the  owner  of  the  land 
through  tohick  the  stream  flows,  may,  as  soon,  as  be  has 
converted  it  to  a  purpose  producing  benefit  to  himself, 
maintain  an  action  against  the  owner  of  the  land  above, 
for  a  subsequent  act,  by  which  that  benefit  is  diminished; 
and  it  does  not  in  any  degree  support  the  position,  that 
the  first  occupant  of  a  stream  of  water  has  a  right  to  it 
against  the  proprietor  of  land  below.  Lord  EUenborottgh 
distinctly  lays  down  the  rule  of  law  to  be,  that,  "  inde- 
pendent of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  a  right  to  have  the  advantage 
of  a  flow  of  water  in  his  awn  land,  without  diminution 
or  alteration.  But  an  adverse  right  may  exist,  founded 
on  the  occupation  of  another;,  and  though  the  stream 
be  either  diminished  in  quantity,  or  even  corrupted  in 
quality,  as  by  means  of  the  exercise  of  certain  trades, 
yet  if  the  occupation  of  the  party  so  taking  or  using  it 

(«)  6  East,  206.  (ft)  1  B.  *  J.  258. 

(c)  2  B.  $  a  915.  (<*)  1  Venir.  157. 
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l<$&r      an  action  against  the  party  so  diverting  it;  and  that  it 

^- w$s  no  answer  to  the  action,  that  the  defendants  first 

appropriated  the  water  to  their  own  use^  unless  they  had 
had  .twenty  years'  undisturbed  enjoyment  of  it  in  the 
altered  course.  All  the  authorities  were  there  cited 
and  commented  on.  Assuming  even  that  that  decision 
wps  wrongs  and  that  the  right. to  water  is,  as  the  de- 
feqdgnts  say,  acquired  by  occupancy,  yet  the  plaintiff  is 
enj,itle4.  to  recover,  because  it  is  here  found  that  twenty 
y^u[s  before  the  erection  pf  tfre  defendants'  mill,  the 
former. owner  and  pccu,pier.fof  the plaintiff's  land  had 
afipw>pj;j^t^J  ,aa4  used  the  water  of  the  stream  and 
springs  fortH?at^ingr  his  cattle^,  and  .for- irrigating  the 
lajp^  now  be^Mjgiog.to.tbe  plaintiff.  It  will  be  said  that 
tl^  defendants. /wrere  authorised  by  the.  parol  licence  to 
fc^part  qf  the  water.  But  that  licen.ee  was  .revocable, 
a^i^.j^a^  jreypKed  by  the  plaintiff's  destroying  the  dam. 
iq.>l§^9.  i^nd  even  if  that  were  not  so,  the  licence 
h$IPg;<to.fnpke  a  dam,  and  thereby  take  water  from  a 
particular  spot,  was  an  easement,  and  could  be  granted 
only  by  deed,:  Hewlins  v.  Shippam  (a),  Bryan  v.  Whis- 
tkr,(l>)mXn.  Winter  v.  JBrochvell  (c),  and  Liggins  v. 
Ingp(d),  licence  was  held  irrevocable,  but  there  the  thing 
to  be.  done  was  on  the  laud  of  the  licensee*  That  dis- 
tinction was  taken  in  Hewlins  v.  Shippam.  Besides,, 
the  licence  here  could  not  apply  to  a  dam  erected  in  a 
new  place, 

Peake  Serjt.  contra.  The  principal  question  is,  whe- 
ther the  right  to  the  use  of  flowing  water  can  be  acquired 
by  the  owner  of  adjoining  land  unless  it  has  been  enjoyed 

(a)  5  B.  £  C.  221.  (6)  8  B.  £  C.  288. 

(c)  7  8  East,  908.  (d)  7  Bingh.  682. 

for 
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for  twenty  years.     The  former  decision  in  this  case        l$5Si* 

proceeded  principally  on  the   authority  of  Wright  v.        ' . ,;  ,r/. 

BCasok 
Howard  [a)9  bat  there  the  authorities  upon  the  subject        <w*in*i 

were  not  cited.    The  dicta  of  Lord  Hale  in  Cox  v. 

Matthews  (4),  and  of  2>  JEfcmc  J.  in  Bealey  v.  Sfczw  (c), 

recognised  by  Hclroyd  J.  in  Saunders  v.  Newman  (d); 

and  those  of  Bayley  J.  in  Williams  v.  Morland(e\  and 

Canham  v.  Fist  (g),    shew  that  the  right  to  flowing 

water  is  acquired  by  appropriation  or  occupancy.    It 

was  said  upon  the  former1  argument  iti  this  case)  that 

flowing  water,  like  light  and  air/  Is  public!' juris.     If 

that  be  so,  it  cannot  belong  to  the  bwtter  of  the.  land 

adjoining  its  channel,  until  it  is  appropriated.      Mr. 

Justice  Blajctetohtum  his  Commentaries,  vol.  2„  pp.  14. 

and  IS.,  states  water  to  be  one  of  those  tilings  the  ! 

property  in  which  is  acquired  by  oCcuparicy.     'But  - 

assuming  even  that  the  proprietor  of  lands  contiguous" 

to  a  stream  h   prima   facie   entitled   to  the  use  of- 

all  the  water  which  comes  to  his  land,  still  here  the  ' 

former  owner  of  the  plaintiff's  land  hairing  given  a 

licence  to  the  defendants  to  make  a  dam  near  the  Stick- 

well  Tree,  and  to  take  what  water  they  pleased  from  that 

point,  it  was  not  competent  for  him,  or  the  plaintiff  who 

claimed  under  him,  to  revoke  that  licence :   Taylor  v. 

Waters  (A).    Liggins  v.  Inge  (/)  is  an  express  authority 

to  shew  that  a  parol  licence  (executed),  to  take  water, 

is  irrevocable.     It  may  be  conceded,  that  according  to 

the  authorities  cited,  a  party  cannot  by  parol  take  an 

(«)lAi.4#«.19&  (A)  1  Ftnt.937. 

:  (c)  6£«f,208.  (d)  1  B.  %  A.  258. 

(t)  2B.$C  913.  {&)  2  Tyrwh.  1.55.    2Cro.  fJ.  126. 

(A)  7  T<nmt.  574.  (0  7  Bmgh.  682. 

easement 
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**^**       eettntnt  in  the  land  of  another,  but  *  party  may  by 
Mane*       p^rol  Kceftce  acqttire  a  right  to  the  use  of  water,  though 
ffiy       not  a  tight  to  have  a  passage  for  Water  over  another** 
land,  as  in  H&toUns  v.  Shippm  («). 

Then  this  action  is  ndt  maintainable  by  Reason  of  the 
defendants*  having  accidentally  taken  taore  water  than 
ifcey  w«*e  entitled  tb.  The  defendants  wete  possessed  of 
the  right  to  take  water  either  \jj  licence  or  appropriation. 
Hie  plaintiff  tfasn  destroyed  the  defendants*  dam,  which 
they  tried  to  restore,,  but,  the  plaintiff  not  sufiering  them 
quietly  to  enjoy  his  rigfht*  they  made  another  dam  on 
tfatit  ow* land,  below  theffife&mB $9&&  and  thereby 
lliak  lit  ettfaifa  tkrfes  tnore  water  thaa  he  was  entitled  to* 
But  as  that  arose  from  the  plaintiff*  own  misconduct, 
lie  cafmot  bring  an  action  ob  the  ease  for  it,  for  a  party 
jtko  bangs  ease  must  have  justice  on  his  side :  Bird  v. 
JtmdaUib).  In  Comyrrfs  Dig.  Action  the  Cast,  (B) I. 
It  Is  said  that  it  does  not  lie  where  the  damage  happens 
fay  the  default  or  negligence  of  the  plaintiff  himself. 
As  to  die  appropriation  by  Ashley,  he  merely  acquired 
a  right  to  the  water  for  the  purpose  of  irrigating  his 
land  and  watering  his  cattle,  but  the  plaintiff  claims  a 
right  to  have  the  water  for  the  Use  of  his  mill. 

Cur.  ado.  vult. 

Dehman  C.  J,,  in  this  term,  delivered  the  judgment 
of  the  Court  After  stating  the  pleadings,  his  Lordship 
proceeded  as  follows :  — 

The  substance  of  the  special  verdict  is  this : — The 
defendants'  mill  was  erected  in  1818;  the  plaintiff's  in 

(a)  5B.f  C.  SSI.  (6)  5  Burr.  1545. 

1823, 
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cply  hav$  a  temporary,  transient,  usufructuary  property        1&53P 
therein ;  wherefore  if  a  body  of  water  runs  out  of  my       — ~ 

j.  *  «Tt  -i  '  *i  Masok 

pond  into  another  man's,  I  have  no  right  to  reclaim  it."  a&Mst 
None  of  these  dicta^  when  properly  understood  with  -J  >  * 
reference  to  the  cases  in  which  they  were  cited,  and  the 
original  authorities  in  the  Bornqn  law,  from  which  the 
position  that  water  is  publici  juris  is  deduced,  ought  to 
be  considered  as  authorities,  that  the  first  occupier  or 
first  .person  who  chopseSj  to  appropriate,  a  natural  stream 
to  a  useful  purpose,  has  a  {itle  against  the  owner  of  bpd 
below,  ap$.  ro#v .  dp  Pfive  him  of  the  b^nefitof  t  Jie  natural 
flowofwa^rr;m;  ijfji      "        .'       '  :,       '  '" 

TtyGfyppq  \f^t)\s{2}Jnst,, Tif.^} s.l:)( as  follows:  — 
_**  fyt  qyidexip,  nat\uralijur^  conynunia  sunt  omnium  haec: 
*er,  acjua  proflueD?,  ,et  mafev  et  pej*  £oc  tytora  maris." 
jUi^woj-tj^of  remark^  that  i'Ttftof, enumerating  the  rep 
^cpinmune^,  omits  ,'*  aqjua  profluens,"  Z#.  3.  ch.  1.  Vin- 
4Ufa».in.his  commentary  on  t^e  institutions*  explains  fhe 
.meanjlpg  qf  the  text, — Common  i  a  sunt  quae  a  natura 
ad  omnium  usum  prodita,  in  nullius  adhu.c  ditionerp  aut 
dopaiaium  pervenerunt:  Hue  pertinent,  praecipue  aer  et 
maxe,  quae  qum  propter  immensitatem,  turn  propter 
usum*  qu£ip  in  coipqiune  omnibus  debent,  jure  gentium 
divisanon  sunt,,  sed  relicta  in  suo  jure,  et  esse  primaevo 
adeoque  tiec  diyidi  potuerunt  Item  aqua  profluens, 
hoc  est  aqua  jugis,  .quae  vel  ab  imbribus  coflecta,  yet  e 
Tents  terrsescaturieps,perpetuum  fluxum  agit,  fluroenque 
aut  rivura.  perennem  facit.  Postremd  propter  mare, 
etiam  littopt  maris.  In  hisce  rebus  duo  sunt,  quae  jure 
.natijpaU  ogmibus  competent^.  Primui^  communis 
omnium  *st  harum  rerum  usus,  ad  quern  natura  compa- 
rataa  s^nt,  turn  siquid  earum  rerum  per  naturam  occupari 
potest,  id  eatenus  occupantis  fit,  quatenus  ea  occupatione 

C  4  usus 
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I8iS.       and  what  part  of  it,  or  for  the  beating  of  the  part 
returned? 

.  That  the  plaintiff  has  a  right  to  a  verdict  for  the 
injury  sustained  by  the  abstraction  of  the  whole  of  the 
mrphu  water,  and  by  the  abstraction  of  part,  and  the 
healing  of  the  remainder,  of  that  surplus  water,  does  not 
admit  of  the  least  doubt  In  any  view  of  the  law  on 
dris  subject,— whether  the  right  to  the  nse  of  flowing 
water  be  in  the  fim  oeeupant,  as  the  defendants  allege, 
er  in  the  possessor  of  the  land  through  which  k  flows 
in hsoatur^l coarse, as?ko*ntend*ion*he  other  fcide,— 
the  plaintiff  was  entided  to  this  tttrphfs,  for  be  filed 
both  ohavaetei*;  he  was  the  first  occupant  of  it,  and 
.the  otonfcr bud'occifpter  *of  the-land  through  which  it 
flowed.    In'  this  respect  the-eas*  is  exactly  like  that«f 

<  The  learned  counsel  for  the  defendants  argued,  that 
inasmuch  as  the  plaintiff  pulled  down  the  dam  at  the 
SUckmett  Tree,  m  consequence  of  which  the  new  dam 
was  erected,  he  must  be  considered  as  the  author  of  the 
mischief*  and  has  no  right  to  complain  of  it.  It  fe, 
bcrwerer,  quite  impossible  to  sustain  such  a  position; 
If  the  plaintiff  committed  a  wrongful  act  in  demolishing 
die-  dam,  the*  defendants  might  have  restored  it, '  or 
brought  an  action;  they  had  no  right  to  construct 
another  at  a  different  place,  and  by  means  of  it  abstract 
more  water  than  die  other  did; 

The  remaining  questions  arc,  whether  the  plaintiff 
can  recover,  in  respect  of  the  abstracting,  or  the  injury 
by  heating,  of  that  portion  of  water  which  was  before 

(a)  6  East,  SOS. 

diverted 


And  this  view  of  the  case  accords  with  the  law,  as 
kid  down  by  Serjeant  Adair,  Chief  Justice  of  Chester, 
in  Prete&t  ▼.  PhiUips{b\  and  by  Lord  EUenborough  in 

(a)  I  Fen*.  837.  (*)  Cited,  6  JSatf,  SIS. 
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pot  upon  the  passage  in  Blackstone,  and  that  the  dicta  18SS. 
of  the  learned  Judges  above  referred  to>  in  which  water 
is  said  to  be  pnbiici  juris,  are  not  to  be  understood  in  ***** 
aay  other  than  this  sense;  and  it  appears  to  us  that 
there  ia  no  authority  in  our  law,  nor,  as  far  as  we  know, 
in  the  Rome*  law  (which,  however,  is  no  authority  in 
oars),  that  the  first  occupant  (though  he  may  be  the 
proprietor  of  the  land  above)  has  any  right,  by  divert- 
ing the  stream,  to  deprive  the  owner  of  the  land  below, 
of  the  special  benefit  and  advantage  of  the  natural  flow 
of  water  therein- 

It  rr  ana  inns  to  observe  upon  one  case  which  was  cited 
far  the  defendants  (Oar  v.  Mottkeas{a) ),  in  which  Lord 
Hale  said,    "  if  a  man  hath  a  watercourse  running 
tbfoagii  his  ground  and  erects*  a  mill  upon  it,  he  may 
faring  his  action  for  diverting  the- stream,  and  not  say,  anti- 
quum noiendinum ;  and  upon  the  evidence,  it  will  appear 
the  defendant  hath  ground  through  which  the 
runs  before  the  plaintiff's,  and  that  he  uud  to 
twn  the  stream  as  be  saw  cause;  for  otherwise  he  can* 
■at  justify  it,  though  the  mill  be  newly  erected."   What 
is  said  by  Lord  Hale  is  perfectly  consistent  with  the 
proposition  insisted  upon  by  the  plaintiff;  and  the  de- 
fendants in  the  supposed  case,  would  have  no  right  to 
divert  anless  they  had  gained  it  by  prescription  (which 
is  the  meaning  of  Lord  Hale\  or,  according  to  the 
modem  doctrine,  until  the  presumption  of  a  grant  had 
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could  not  justify  **  abstraction  of  any 
o£  the  water  by  virtue  of  the  Hcence  at  such 


11*  kit  question  10,  whether  ike  plaintiff  ought  to 
aaaouer  in  nspect  ef  that  pertain  of  the  water  winch 
was  diverted  frem  the  Os*r<  Omol  Springs*  and  cdkstod 
m  a4enk  in  i*is.  This  was  taken  without  Keener  and 
1  by  the  defendants  to  the  use  of  their  raffia 
any/  other  appropriation,  but  has  not  been  so 
far*  twenty  years;  and  the  'point  to  be 
decided  is*  whether  the  defendant*  by  so  doing,  acquired 
aay  eight  te  this  agiEas*  the  pltiati$  through  whose 
&kk  &vokM  olban»i»ha«s  ftmedin  he  natural  course ; 
and*  veape  of  opbdontiu* they  did  not. 
.  This  print  mighty  perhaps,  be  disposed  of  in  favour 
jsfithaiilshrtMS  «w»  mhnwtfrig  the  lew  to  be  as  contended 
far  by  the  defendants*  that  the  fiwtecctipant  acquires  a 
eight  to  Hoeing  water;  for,  by  this  special  verdict,  all 
jhoiwater  of  the  brook  is  found  to  hare  been  apjtaopriutd 
by  AMeg  the  father,  and  used  for  twenty  years  up  to 
Iheyaar  181Sv  for  watering  bis  cattle  and  irrigating  the 
fiaU,  now  the.  pbrtndff'fc  A.  right  to  use  the  water, 
tfcua?  anjqutod  by  otcepaocy,  in  right  of  the  field,  must 
ka*r  passed;  to  the  plaintiff  and  could  not  be  lost  by 
mm  noMser  from  1*19*  to  1W9;  and  the  total  or 
eartfad  abstraction  of  the*  water  asay  be  an  injury  to  such 

fight  in  point  of  law,  though  no  actual  damage  is 
isnad  fay  thejury  to  have  been  sustained  in  that  respect. 
Bat  we  do  not  wish  to  rest  a  judgment  for  die  plaintiff 
on  this  narrow  ground.  We  think  it  much  better  to 
discuss,  and,  aa  far  as  we  are  able,  to  setde  the  principle 
upon  which  rights  of  this  nature  depend. 

The 


Hiui 
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which  appears  from  the  report  of  the  same  case  ill        fftftll 
Comberbatchy  43.  to  have  been  decided  for  the  plaintiff. 

It  must  not,  therefore,  be  considered  as  clear  that  an 
occupier  of  land  may  not  recover  for  the  loss  of  the 
general  benefit  of  the  water,  without  a  special  use  or 
special  damage  shewn. 

But  be  that  as  it  may,  the  plaintiff  in  this  ease,  whri 
has  sustained  actual  damage,  is  entitled  to  the  judgment 
of  the  Court. 

Judgment  for  the  plaintifll 


SvfM.KTABPhE  against  J%w&,<  .-  J*^ 

RECLAMATION  in,  slander  stated,  that  the  plaintiff,  Declaration 

until,  &c,  .Wfis  reputed,  &c,  and  fiad  .never  been  defendant  in- 
suspected  to  have  been  guilty  of  wilfully  setting  fire  to  cause"*  to  be 
his  house  and  premises;  and  that,  before  the  time  of  plaintiff Aad 
speaking  the  words  by  the  defendant  as  thereinafter  %m^%^ 
mentioned,  certain  premises  in  the  plaintiff's  posses-  **Aowe«nrf 

r  •  *  premueton 

sion,  situate  at  Charlton ,  in  the  county  of  Hants,  had/"* •*><*<>?*• 

4  m      *    plaintiff,  that 

been  destroyed  by  fire,  yet  the  defendant,  well  knowing,  be  had  set  fin 

to  his  own  pre* 

&c,  and  intending  to  bring  the  plaintiff  into  public  mites,  meaning 
scandal  and  disgrace,  and  to  cause  it  to  be  believed  that  beengwUy  of 
he  had  been,  and  was,  guilty  of  wilfully  setting  his  house  ju^^kepnh 
and  premises  on  fire,  as  thereafter  stated  to  have  been  J^'i^bu f 
charged  upon  and  imputed  to  him  by  the  defendant,  ^IJ!1J^3I 
and  to  subject  him  to  the  pains  and  penalties' by  the  laws  by  Are:  After 

J  r  r  '  *  verdict  for  tbe 

of  this  kingdom  made,  and  provided  for,  and  inflicted  plaintiff,  the 
upon  persons  guilty  thereof,  theretofore,  in  a  certain  dis-  arrested,  on  the 

ground  that 
wilfully  setting  bis  own  premises  on  fire  was  not,  except  under  special  circumstances,  a 
crime  punishable  by  law  ;  and  the  Court  would  presume  only  such  circumstances  as  it  was 
nssnlisllj  nttsesary  for  tbe  plaintiff  to  hare  pro? ed  in  support  of  his  declaration. 

course 
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LM*.  coutoe  which  the  defendant  had  of  and  concerning  the 
plaintiff  and  of  and  concerning  the  said  premises  which 
had  been,  whilst  in  the  possession  and  occupation  of 
the  plaintiff,  destroyed  by  fire  as  aforesaid,  spoke 
apd  published  in  the  presence  and  hearing  of  W.  E. 
and  others,  the  false,  scandalous,  malicious,  and  defam- 
atory words  following :  —  "  Have  you  (meaning  the 
said  W.  E.)  heard  the  report  about  the  fire  at'Ckarlton?? 
(thereby  meaning  the  fire  by  which  the  said  premises, 
so  in  the  occupation  and  possession  of  the  plaintiff,  were 
destroyed  as  aforesaid,)  and  upon  the  defendant  being 
at  the  time  of  the  speaking  and  publishing  of  the 
wbrds  as  aforesaid,  there  asked,  *'  What  report?"  he, 
the  defendant,  ansfcered  thereto,  ancf  said,  in  die  pre- 
sence tittd  hearing  of  the  said  W.  E.  and  of  others,  of 
arid  coocemteg  Ae*  plaintiff,  and  of  and  concerning 
the  said  premises  Which  had  been,  whilst  in  the  pos- 
session ahtf  occupation  of  the  plaintiff,  destroyed  by 
fife  as  aforesaid,  the  false,  &c.  words  following,  that  is 
to  say :  — • ••  Why  that  young  Sweetapple  (thereby  mean- 
ing the  plaintiff)  has  set  his  own  premises  on  fire," 
thereby  meaning  that  the  plaintiff  had  been  guilty  of 
wilfully  setting  fire  to  the  said  premises,  so  in  the  pos- 
session and  occupation  of  the  plaintiff  as  aforesaid.  The 
declaration  concluded  in  the  usual  way.  Plea,  general 
issue.  The  plaintiff  obtained  a  verdict  at  the  Hamp- 
shire Summer  assizes,  1882,  and  in  the  following  Mi- 
chaelmas term,  a  rule  nisi  was  obtained  by  Dampier  for 
arresting  the  judgment,  on  the  ground  that  the  words  in 
the  declaration,  taken  in  the  sense  there  charged,  were 
not  actionable,  inasmuch  as  the  wilfully  setting  a  man's 
own  house  on  fire  is  not  necessarily  a  crime  punishable 
by  law ;  but,  in  order  to  make  it  a  crime,  the  setting  on 

fire 
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fire  mast  be  an  act  done  with  the  intention,  or  calculated 
to  have  die  effect  of  injuring  others* 

Merenether  Seijt  and  Follett  now  shewed  cause. 
After  verdict  it  must  be  presumed)  that  the  words 
spoken  were  used  by  the  defendant  in  the  sense  charged 
by  the  innuendos  in  the  declaration,  via.  that  they  were 
intended  to  impute  to  the  plaintiff;  that  he  had  been 
guilty  of  wilfully  setting  fire  to  his  own  premises;  and 
then  Peake  v.  Oldham  (a)  shews,  that  after  verdict  the 
declaration  u  sufficient  Lord  Mangfield  there  said,  *  that 
the  word  guilty  implied  a  malicious  intent*,  and  could  be 
applied  only  to  something  which  was  universally  allowed 
v  to  be  a  crime."  [Parke  J.  The  i  words  may  have  been 
used  in  the  sense  chained  in  the  innuendo  without  im- 
puting to  die  plaintiff  any  crime,  for  he  may  have  set 
fire  to  his  own  house  wilfully  without  any  intention  to 
injure  or  defraud  others.  Pattesoni.  The  act  of  settibg 
on  fire  his  own  house  may  have  been  wiHhl,  though  not 
unlawful  or  criminal.  It  would  not  be  sufloient  in  an 
indictment  for  such  an  act,  to  allege  merely  that  die 
defendant  had  wilfully  set  fire  to  his  house.]  The  de- 
fendant, after  verdict,  must  be  taken  to  have  imputed  to 
the  plaintiff  that  he  was  guilty  of  having  wilfiiHy  set  his 
house  on  fire,  and  the  Court,  therefore,  will  presume 
all  circumstances  which  were  necessary  to  constitute  the 
wilful  burning  a  crime  in  point  of  law ;  viz.  either  that 
the  boose  was  insured,  and  that  the  intent  was  to  defraud 
the  insurers,  in  which  case,  it  would  be  a  statutable 
felony,  by  7  &  8  G.  4.  c.  SO.  s.  2. ;  or,  that  it  was  situate 
In  a  town,  in  which  ease,  die  setting  it  on  fire  would 
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(a)  1  Cowp.  278. 


have 


< 
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M4&:       have  been  a  misdemeanour  at  common  law,  Hawkins's 

„...,,"      H  C,  Book  1.  c.  39.  s.  15.    It  is  sufficient,  after  ver- 

again*        diet,  if  the  charge  made  by  the  defendant  is  consistent 

Jxss*. 

with  the  guilt  of  the  party.  In  a  note  to  1  Wms. 
Saunders  228.  a.,  it  is  said,  that  where  in  debt  for 
rent,  by  a  bargainee  of  a  reversion,  the  declaration 
omitted  to  allege  the  attornment  of  the  tenant,  which, 
before  the  statute  4  &  5  Anne,  c.  16.  5. 9«,  was  a  necessary 
ceremony  to  complete  the  title  of  the  bargainee,  and 
ripon  nil  debet  pleaded,  there  was  a  verdict  for  the 
plaintiff,  such  omtesion  was  cured  by  the  verdict  by  the 
eomtaon  law,  Hitchens  v.  Stevens  (a).  [Patteson  J.  The 
judgment  in  that  case  proceeded  on  the  ground,  that  if 
the  ptainffiff*liatf  not  given  the  attornment  in  evidence, 
he  must  have  been  nonsuited,  and  the  rule  there  laid 
down  is,  that  wheresoever  it  may  be  presumed  that  any 
thing  must  of  necessity  be  given  in  evidence,  the  want 
df  mentioning  it  in  the  record  will  not  vitiate  it  after 
verdict;  but  Jackson  v.  Pesked(b)>  and  the  authorities 
there  cited,  shew  that  the  plaintiff  is  only  bound  to  prove 
what  the  allegations  in  his  declaration  necessarily  re- 
quire to  be  proved.] 

Denman  C.  J.  After  a  verdict  for  the  plaintiff,  the 
Court  are  bound  to  presume  all  matters  which  it  was 
necessary  for  him  to  prove  in  support  of  his  declaration. 
Here  the  plaintiff  was  bound  to  prove  that  the  words 
were  spoken  with  the  intent  to  impute  to  him  that  he 
had  wilfully  set  fire  to  his  house ;  but  that  is  not  neces- 
sarily a  crime,  and  therefore  the  words,  though  spoken 
with  that  intent,  are  not  actionable. 

(a)  2  Show.  235.    Sir  T.  Jtym.  487.  (*)  \  M.  $  S.  SS4. 

Little- 
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Litiudaia  J.    After  verdict  for  the  plaintiff,  th$*       Igg&i 
Court  must  presume  such  matters  as  it  was  necessary.        —  — - 
for  him  to  prove,  in  order  to  support  the  allegations, in,       agninst 
his  declaration*    Now,  here  the  plaintiff  was  hound  U\ 
prove  that  the  words  spoken  were  intended  to  impute 
to  him  that  he  had  wilfully  set  fire  to  his  premises ;  but, 
it  is  possible  that  he  may  have  done  such  an  act  with  an 
innocent .  purpose.    Such  an  ac£  is  only  a  crime  punish-* 
able  by  law  under  certain  circumstances;  apd,  it  nojt> 
being  averred  that  the  word*  wigre.  intended  to  imput? 
that  the  plaintiff  bad.  doqg  tfre^pj  imcfcr  pufib  cirpwro^ 
stances*  the  words  spokep.  <4p  A^.flew^r^.ifpjj^i 
tfcat  he  tyd  CQfnm'itt^  flyqy .q^^aijd^  jflDfii«&mrt 
able:  consequently  ftejudgip^nmf  W.#rw^}     <t 

Paexe  J.  I  afp  of  the  s*me  opinion* .  If  the  fypiWfc 
of  the  plaintiff  was  contiguous  to  others,  /it  might  havft 
been  a  misdemeanour  at  common  law  for,  biro  r  to  fs^ 
it  on  fire;  but  if  the  words  in  the  declaration  w^r^ 
spoken  wkh  an  intent  to  impute  that  qffence,  it  ought  tft 
have  been  averred  that  the  house  was  contiguous .  to* 
others.  So,  if  his  house  was  insured,  and  the  word* 
were  spoken,  with  intent  to  impute  to  him,  that  he  had 
set  it  on  fire  with  intent  to  defraud  the  insurers,  it 
ought  to  have  been  averred  on  the  record,  that  the  house 
was  so  insured,  and  that  the  words  were  spoken  with, 
that  intent.  Nothing  of  that  sort  is  stated.  There  is 
nothing  to  shew  that  any  offence  was  charged.  After. 
verdict,  the  rule  is,  as  stated  by  my  Brother  Littledcde, 
that  those  things  must  be  taken  to  have  been  proved, 
which  were  necessary  to  support  the  averments  in  th$ 
declaration.     If  the  declaration  had  alleged  an  intention 

to 
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18SS.  to  impute  by  the  words,  that  the  plaintiff  had  been 
guilty  of  wilfully  setting  fire  to  his  premises,  under  cir- 
cumstances which  would  have  made  it  a  crime,  then, 
after  verdict,  it  must  have  been  presumed  that  the  words 
were  proved  to  have  been  used  in  that  sense. 

Patteson  J.  concurred. 

Rule  absolute. 


Tkvnday,  WlLLIAMS  OgaiflSt  JAREETT. 

In  the  stamp  A  SSUMPSIT  by  indorsee  against  drawer  of  a  bill 

act,  55  G.  5.  xl 

c.  184.  Sche-  of  exchange  for  90/.,   payable  two  months  after 

rtiti*  Bill  of  date  to  John  Harris  or  order.    Plea,  the  general  issue, 

which  imposts  At  the  trial  before  Patteson  J.  at  the  Bristol  Summer 

oo'Tu^-ts?  a881'**  18^2>  k  appeared  that  in  July  1831,  Harris, 

•■•*{■•  *?•  having  a  demand  on  the  defendant  for  wheat  sold  to 

months  ofler  ° 

date;*9  the  date  him>  wrote  the  bill  in  question  on  a  three-and-sixpenny 

expressed  on  stamp,  and  sent  it  to  the  defendant  for  signature.   It  was 

the  face  of  the 

bill,  not  the  dated  August  1,  1831.     The  defendant  signed  and  re- 

actually  ism«L  turned  it  to  the  messenger.     This  occurred  at  least  a 

fa^»M»!$a  week  before  the  lst  of  Agw^-     0n  tbat  dav>  Harris 

to  lr^bleg  aent  *•  biU>  indorsed  by  him>  to  ^e  plaintiff,  who  gave 

at  two  montht  j,^  ^  money  for  mlt     jt  wag  objected,  on  behalf  of 

from  a  certain  "                                         * 

time,  be  issued  the  defendant,  that  the  bill  had  been  issued  before  the 

before  the  com- 
mencement of  1st  of  August,   and   post-dated,    and   therefore   being 

without  pay-  payable  at  two  months  after  date,  it  should  have  had  a 

j!orionatediity,  four-and-sixpenny  stamp,  according  to  SB  G.  3.  c.  184. 

the  maker  is 

liable  to  a 

penalty ;  yet  a  bill  to  pott  dated,  and  bearing  the  inferior  stamp,  corresponding  with  the 

purport  of  die  bill,  is  admissible  in  e?idencef  being,  on  the  face  of  it,  confonnable  to  the 

schedule. 

Schedule, 
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Schedule,  part  1.  title  "  Bill  of  Exchange,"  and  sec-  1883. 

tkn  12.  (a).     The  learned  Judge  nonsuited  the  plaintiff  ~ — : 

this  objection,  and  in  the  next  term  a  rule  nisi  *  qgew* 


obtained  for  a  new  trial  on  the  authority  of  Up- 
stone  v.  Marchant  (&)• 

Merewcther  Serju  and  Crowder  now  shewed  cause. 
It  is  true  that  in  Upstone  v.  Marchant  (b)  this  Court 
held  that  the  word  "  date99  in  the  schedule  denoted  the 
period  of  payment  on  the  face  of  the  bill.  But  the 
twelfth  section  of  the  act  was  not  adverted  to  there.  The 
date  on  the  face  of  a  bill  is  only  primfr  facie  evidence: 
substantially  the  date  is  the  time  when  it  is  issued. 
The  twelfth  section  of  55  G.  3.  c.  184.  clearly,  gives  this 
effect  to  the  word  "  date "  in  the  schedule,  for  by  that 
clause  if  a  bill  be  made  payable  at  a  certain  time  after 
date,  and  be  dated  subsequently  to  the  day  on  which  it 
is  issued,  so  as  not  in  fact  to  be  payable  within  two 
months,  then  unless  the  same  shall  be  stamped  so  as  to 
denote  the  duty  on  bills  payable  more  than  two  months 
after  date,  the  party  making  or  issuing  such  bill  shall 
forfeit  100/.     The  provision  of  the  schedule  would  be 

(a)  The  schedule  imposes  a  duty  of  4*  6d.  on  inland  bills,  from  SOL 
to  lOOIt  in  amount,  *  exceeding  two  months  after  date,  or  sixty  days 
after  sight."  By  sect  19.  it  is  enacted,  "  that  if  any  person  or  persons  shall 
make  and  Issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange, 
draft  or  order,  or  promissory  note  for  the  payment  of  money,  at  *ny  time 
after  date  or  sight,  which  shall  bear  date  subsequent  to  the  day  on  which 
it  shall  be  issued,  so  that  it  shall  not  in  fact  become  payable  in  two 
saoodss,  if  made  payable  after  date,  or  in  sixty  days,  if  made  payable  after 
tight,  next  after  the  day  ou  which  it  shall  be  issued,  unless  the  same  shall 
be  stamped  for  denoting  the  duty  hereby  imposed  on  a  bill  of  exchange 
and  promissory  note,  for  the  payment  of  money  at  any  time  exceeding 
two  mouths  after  date,  or  sixty  days  after  tight,  he,  she,  or  they  shall, 
sir  every  audi  bill,  draft,  order,  or  note,  forfeit  the  mm  of  100T." 

(fr)f*.  £Cia 

Vol.  V-  D  defeated 


jAaRETT. 
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18SS.       defeated  if  the  time  mentioned  on  the  face  of  the  bill 
"  were  looked  to  as  the  real  time  of  issuing.    \Parke  J. 

against  There  would  still  be  the  penalty  of  sect  12.  to  prevent 
fraud.  That  clause  was  necessarily  inserted  to  effectuate 
the  provision  in  the  schedule;  as,  in  the  case  of  a  con- 
veyance,  in  the  same  schedule,  the  duty  is  proportioned 
to  the  amount  of  consideration-money  expressed  in  the 
conveyance,  and  it  is  directed  that  the  consideration 
shall  be  truly  expressed ;  and  by  another  act,  48  6. 3. 
c.  149.  s.  22,  &c.  penalties  are  imposed  in  case  that  be 
not  done  (a).]  In  Pasmore  v.  North  (6),  where  a  bill 
was  drawn  on  the  4th  of  May,  and  indorsed  on  the 
5th,  but  bore  dale  the  11th,  Lord  Ellenborough  asked 
whether  it  would  be  said  "  that  the  bill  was  in  abeyance 
in  the  intermediate  time  between  the  issuing  of  it  and 
the  date  ?"  In  Upstone  v.  Marchant  (c),  and  in  Peacock 
v.  Murrell(d\  which  will  be  cited  to  the  same  effect,  it 
does  not  appear  that  the  bills  were  actually  issued  before 
the  day  of  the  date.  \Patteson  J.  In  the  first  case  the 
bill  when  accepted  was  delivered  to  the  drawer.]  A  bill 
made  payable  at  a  certain  time  after  date  would  require 
a  stamp,  though  no  date  were  actually  put  upon  it;  this 
shews  that  the  "  date  "  of  a  bill  does  not  depend  merely 
upon  the  figures  that  may  be  written  on  its  face.  In 
pleading,  it  is  not  necessary  to  say  when  the  bill  bore 
date.  The  schedule  of  55  G.  3.  c.  184.  must  be  con- 
strued with  a  reference  to  the  twelfth  section ;  the  latter 
may  be  an  additional  safeguard,  to  secure  the  same 
object,  but  is  not  to  be  considered  an  independent 
provision. 

(a)  But  the  deed  is  not  therefore  void.  Robinson  v.  MacdonneU, 
5  Af.  $  S.  234.  See,  for  other  cssei,  Coventry  on  Stamps,  c.  5.,  p.  53, 
Ac. 

(6)  13  East,  591.         *c)  2A$C.  10.         (rf)  2  Stark.  N.  P.  558. 

Follett, 


Jaraktt. 


in  the  Third  Yeah  of  WILLIAM  IV. 
Follett)  contra,  was  stopped  by  the  Court 

Williams 

Dekman  C.  J.     I  am  of  opinion,  that  the  rule  must      j^ain* 
be  absolute*     If  a  bill  bears  no  date,  we  must  ascertain, 
by  evidence,  the  day  when  it  issued ;  but  where  there  is 
a  date,  that  must  be  considered  as  the  time  to  which  the 
schedule  refers. 

LlTTLEDALE  J.  CODCUITed.    • 

Paue  J.  I  am  of  the  same  opinion.  There  are 
two  decisions  on  this  point,  which  have  been  cited;  and 
I  recollect  a  third  to  the  same  effect,  not  reported  (a). 

Patteson  J.  I  should  not  have  directed  a  nonsuit, 
if  my  attention  had  been  drawn  to  Upstone  v.  Mar- 
chnt  (b). 

Rule  absolute. 

(a)  FoUett  mentioned  Joknton  ▼.  Garrett,  2  Chitt.  Rep.  122. 
(ft)  2B.  f  CIO. 


Simpson  against  Renton.  ir^ln 


May  24th. 


r^ECLARATION  in  debt  for  a  penalty  of  50t,  for  Byt 


r  the  32  G.  2. 
.28.  g.  1.  his 

taking  the  plaintiff  to  gaol  within  twenty-four  hours  enacted,  that 
from  the  time  of  arrest,  he  not  having  refused  to  be  officer  shall 

carry  any  per- 
son arretted  by  him  to  gaol  within  twenty-four  hours  from  the  time  of  such  arrest,  unlets 
such  person  shall  refuse  to  be  carried  to  some  safe  and  convenient  dwelling-house  of  bis 
own  nomination  or  appointment}  and  by  sect.  12.  a  penalty  is  imposed  on  any  officer  offend- 
ing against  the  act: 

Held,  in  an  action  brought  for  the  penalty,  for  taking  a  party  to  gaol  within  twenty- 
four  hours,  contrary  to  the  statute,  that  the  officer  who  made  the  arrest,  ought  to  have  re- 
quired thw  party  arrested  to  nominate  some  convenient  dwelling-house  to  be  taken  to ;  for 
the  latter  could  not  be  said  to  have  refuted  till  the  proposal  bad  been  made :  and  a  mere 
i  by  bin  to  nominate  a  place,  did  not  justify  carrying  him  immediately  to  gaol. 

D  2  carried 
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18SS.       carried  to  some  convenient  dwelling-bouse  of  his  own 

"  nomination,  contrary  to  the  statute  32  G.  2.  c.  28.  s.  1. 

ogamst        At  the  trial  before  Parke  J.y  at  the  York  Summer  assizes 

1832,  the  following  appeared  to  be  the  facts  of  the 

case. 

The  defendant,  who  was  the  keeper  of  the  gaol  for 
the  liberty  of  Knaresborough,  and  the  officer  for  exe- 
cuting writs  within  that  district,  arrested  the  plaintiff  at 
Harrawgate ;  and,  after  keeping  him  three  hours  at  an 
inn  there,  removed  him  to  Knaresborougk  gaol,  which  is 
two  miles  from  Harrcnogate.  The  plaintiff,  during  the 
time  he  remained  at  the  inn,  behaved  with  great  violence 
to  the  officer,  and  attempted  to  escape.  There  was  no 
proof  that  the  plaintiff  named  any  dwelling-house  to 
which  he  wished  to  be  carried,  or  that  the  defendant 
had  ever  desired  him  to  do  so,  or  informed  him  that 
he  might  It  was  contended  for  the  defendant,  that  if 
the  party  arrested  wished  to  avail  himself  of  the  pri- 
vilege of  going  to  a  private  house,  it  was  incumbent  on 
him  to  request  the  officer  to  take  him  to  one  of  his  own 
nomination,  and  that  an  omission  to  make  such  request 
was  a  refusal  to  nominate  within  the  meaning  of  the  act 
of  parliament.  The  learned  Judge  was  of  opinion,  that 
there  could  be  no  refusal  until  the  party  was  called 
upon  to  nominate  a  dwelling-house,  and,  there  being  no 
proof  in  this  case  to  such  effect,  that  the  plaintiff  was 
entitled  to  a  verdict  A  rule  nisi  having  been  obtained 
for  a  new  trial,  on  the  above  point, 

Rncndes  now  shewed  cause.  The  stat.  32  G.  2.  c.  28. 
was  passed  for  the  relief  of  debtors,  and  ought  to  be 
construed  so  as  best  to  effectuate  that  intent.  By  5.  1. 
the  sheriff,  bailiff,  &c.  is  prohibited  from  taking  a  party 

to 
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to  gaol  within  twenty-four  hours  from  the  time  of  his  18S3. 
arrest,  unless  he  shall  refuse  to  be  carried  to  some  con- 
venient dwelling-house  of  his  own  nomination.  There 
must,  therefore,  be  either  a  refusal  by  the  party  arrested 
to  nominate  any  convenient  dwelling-house,  (or,  having 
nominated  one,)  a  refusal  to  be  carried  there.  Here 
there  was  no  refusal  by  the  plaintiff  to  nominate  a 
house,  for  he  was  never  asked  to  do  so.  In  Dewhirst  v. 
Pearson  (a) ,  Bayly  and  Gumey  Barons,  expressed  an 
opinion  that  this  was  the  true  construction  of  the  act ; 
and  here  the  maxim  does  not  apply,  that  ignorance  of 
the  law  shall  not  excuse,  for  the  third  section  of  the  act 
presumes  the  ignorance  of  the  party  arrested,  and  ex- 
pressly provides  for  it  by  enacting  that  a  copy  of  the 
clauses  of  the  act  shall  be  delivered  to  every  gaoler  and 
sheriff's  officer,  and  that  it  shall  be  part  of  the  condition 
of  the  bond  into  which  such  persons  enter,  to  deliver  a 
copy  to  every  person  arrested. 

F.  Pollock  and  Dundas  contr*.  The  Court  of  Ex- 
chequer, in  Dewhirst  v.  Pearson  (<z),  were  not  unani- 
mous on  this  point ;  for  Vaughan  B.  said  it  was  a  grave 
question,  and  thought  there  ought  to  be  a  new  trial,  to 
give  the  defendant  an  opportunity  of  putting  it  on  the 
record.  The  act  being  penal,  ought  to  be  construed 
strictly.  Section  3.  does  not  require  a  copy  of  the 
clauses  to  be  delivered  to  a  party  arrested  until  he  is  in 
a  house,  and  requires  meat  and  drink.  Besides  here, 
the  party  having  conducted  himself  with  violence  in  the 
inn,  and  attempted  to  escape,  the  defendant  was  entitled 
to  take  him  at  once  to  prison.     The  reason  given  by 

(a)  3  Tyrwh.  S4S.     lCro.fM.  365. 

D  5  Lord 
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18S5.  Lord  Kenyan,  in  Evans  v.  Atkins  {a\  for  the  provision 
that  a  party  shall  not  be  carried  to  gaol  within  twenty- 
four  hours  after  his  arrest,  unless  he  shall  refuse  to  be 
carried  to  some  convenient  house  of  his  own  nomin- 
ation, is,  that  he  may  have  an  opportuniry  of  procuring 
bail,  or  agreeing  with  those  persons  at  whose  suit  he 
is  arrested;  but  a  party  who,  like  the  plaintiff,  con- 
ducts himself  violently,  and  attempts  to  escape,  has  no  in- 
tention of  procuring  bail  or  agreeing  with  his  creditors ; 
he  is,  therefore,  not  a  person  contemplated  by  the  act. 
In  an  Anonymous  case  (6),  before  the  statute  in  question, 
Holt  C.  J.  said,  that,  "  after  arrest,  the  bailiff  ought  to 
carry  the  party  to  the  next  gaol  if  he  do  not  desire  to  be 
carried  to  a  place  for  to  send  for  his  friends/' 

Dekmak  C.  J.  I  think  it  quite  clear,  from  the  words 
of  section  1.,  that  the  legislature  intended  that  the  bailiff 
should  offer  the  party  arrested  an  opportunity  of  no- 
minating a  dwelling-house  to  which  he  might  go.  That 
is  the  construction  I  should  put  on  the  section,  inde- 
pendently of  any  authority,  but  my  opinion  is  con- 
firmed by  the  case  of  Demhirst  v.  Pearson  (c)  in  the 
Court  of  Exchequer. 

Littledale  J.  By  the  words  of  section  1.,  a  sheriff's 
officer  is  prohibited  from  carrying  any  person  arrested 
by  him  to  gaol  within  twenty-four  hours  from  the  time 
of  his  arrest,  "  unless  such  person  shall  refuse  to  be 
carried  to  some  safe  and  convenient  dwelling-house  of 
his  own  nomination  or  appointment"  To  justify  the 
officer,  therefore,  in  carrying  the  party  to  gaol  within 

(a)  4T.  R.  556.  (6)  6  Mod,  96.  (c)  3  Tyrwh.  242. 

'  that 
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that  time,  there  ought  to  have  been  a  previous  refusal        1833. 
by  him,  either  to  nominate  a  house,  or,  after  having       — 
nominated  one,  to  be  carried  to  it.     A  mere  omission        «gam* 
or  neglect  to  do  an  act,  is  not  a  refusal.    That  word 
implies  something  more.    If  the  plaintiff  had  been  asked 
to  nominate  a  convenient  dwelling-house,  and  had  not 
done  so,  that  would  have  been  a  sufficient  refusal. 


Parke  J.  I  thought  at  the  trial,  that  the  refusal  of 
the  party  arrested  to  be  carried  to  some  convenient 
dwelling-bouse  of  his  own  nomination  was  a  condition 
precedent  to  the  right  of  the  officer  to  take  him  to  gaol 
within  twenty-four  hours  from  the  time  of  the  arrest, 
and  that  it  ought  to  have  been  proved,  either  that 
the  plaintiff,  on  being  asked  to  nominate  a  convenient 
dwelling-house,  had  refused  to  do  so ;  or,  that  having 
nominated  one,  he  bad  refused  to  be  carried  there.  I 
thought  then,  as  I  think  now,  that  there  could  not  be  a 
refusal  to  do  an  act  until  the  party  had  been  called  upon 
to  do  it ;  and  my  opinion  on  that  point  is  confirmed  by 
those  of  Bayley  and  Gurney  Barons  in  Dewhirst  v. 
Pearson  (a). 

Patteson  J.  My  opinion  proceeds  entirely  upon 
the  words  of  the  first  section  of  the  act  I  cannot  con- 
ceive how  a  person  can  be  said  to  have  refused  to  do  an 
act,  until  it  has  been  proposed  to  him  to  do  it.  The 
plaintiff  therefore,  cannot  be  said  to  have  refused  to  be 
carried  to  a  house  of  his  own  nomination,  because  he 
was  never  desired  to  name  any  house. 

Rule  discharged. 

(a)  5  Tyrmh.  842. 

D  * 
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J  833. 


Saturday,  James  against  Thomas  and  Another. 

May  25tb.  ^ 

On  a  bond  with  HPHE  plaintiff  brought  an  action  of  debt  on  a  bond  in 

a  penalty,  con-      JL 

ditioned  for  the  the  penal  sum  of  560/.,  conditioned  for  the  pay- 
money  at  a  ment  of  280/.,  in  three  years  from  the  date  of  the  bond, 
interest  fa' the  w^  5,  Per  <*nk  interest  payable  half  yearly ;  "  and  also 
wfiTaUsUpula-  *•*  the  «aid  P1*"0^  should  be  at  liberty  to  call  in  and 
wT'defiiuitin  demand  payment  of  the  said  principal  money  and  all  in- 
paying  the  in.  terest  thereon,  in  default  of  the  payment  of  the  said 

terest,tbe  r  * 

whole  sum         interest  half-yearly."     The  declaration  stated,  that  one 

should  be  de-  ,     .  _    .  ,  _  .  _       .         ,..«., 

mandabie;the  years  interest  being  due  and  unpaid,  the  plaintiff  de- 

IntereTt falling  manded  the  principal  and  all  interest  thereon,  but  the 

bro^i*h7an  defendants  did  not  pay;  whereby  the  bond  became  for- 

actiontore-  felted.     The  particular  of  demand  stated  the  action  to 

cover  the  whole 

principal  and      be  brought  to  recover  the  principal  sum  of  280/.,  and 
Heidi  that      interest  as  above,  from  the  date  of  the  bond  to  the  day 

the  case  was  not       _  .         .  .         , 

within  8  &         of  payment  therein  mentioned. 

9  Jf.3.  c  11. 
$.  8.,  and, 

Ihe^Ui^dff  *  E-  V-  Williams  now  moved  for  a  rule  to  shew  cause 
wti  ene^d  why>  uP°n  payment  of  the  year's  interest  above  men- 
have  judgment    tioned,  all  further  proceedings  should  not  be  stayed; 

and  execution  °  * 

for  tie  whole      and  he  cited  Masfen  v.  Touchet  (a),  where  the  obligee  of 

principal  sum,  .  .  m 

and  not  merely  a  bond  conditioned  to  pay  600/.  and  interest,  in  three 
of  interest.  years  from  the  date  of  the  bond,  by  instalments  of  15/. 
half-yearly,  and  615/.  at  the  end  of  the  term,  brought 
an  action,  on  default  made  in  paying  the  interest,  and 
recovered  for  the  whole  penalty;  and  the  Court  ordered 
judgment  to  be  entered  for  the  whole,  wiih  stay  of  exe- 

(a)  2  W.  Bla.  706. 

cution 


Ja 
Thomas. 
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cation  on  payment  of  the  interest  due.  [Parke  J.  The  1855. 
condition  there  was  different.  Here 'it  is,  that  on  any 
default  of  payment  the  whole  sum  shall  be  due.]  It  is 
the  same,  virtually,  on  any  bond  witha  penalty.  [Patte- 
son  J.  The  judgment  on  an  ordinary  bond  would  be 
for  die  penalty ;  bat  then  the  defendant  would  be  re- 
lieved by  8  &  9  JV.3*  c.  1 1.  $.  8.,  on  paying  die  arrears 
found  due  upon  trial  or  enquiry.  Parke  J.  In  the 
case  cited  the  same  end  was  attained,  only  by  a  shorter 
course.])  It  is  not  clear,  in  this  case,  that  the  plaintiff 
ought  not  to  assign  breaches,  according  to  the  statute, 
to  entitle  himself  under  the  condition;  and  then  he 
would  gain  no  more  than  he  may  by  what  is  now  pro* 
posed.  {Parke  J.  Yes ;  by  the  special  agreement  em- 
bodied in  the  condition,  he  would  recover  280/.  and 
interest  Ldttledale  J.  This  is  like  the  case  of  a  war- 
rant of  attorney,  where  the  Court  never  holds  a  party 
entitled  to  relief  under  the  statute.] 

Per  Curiam.    There  must  be  no  rule. 

Rule  refused. 


The  cause  was  tried  at  the  ensuing  Summer  assizes 
for  Glamorganshire  before  Bosanquet  J.,  and  a  verdict 
was  found  for  the  plaintiff  for  1$.,  but  leave  given  to  the 
defendant  to  move  that  a  verdict  should  be  entered  for 
such  sum  as  the  Court  should  think  fit  In  Michaelmas 
term  (Nov.  6th), 

E.  V.  Williams  moved  that  a  verdict  should  be  en- 
tered upon  the  record  for  20/.,  the  actual  arrear  of  in- 
terest, and  no  more,  as  in  actions  upon  bonds  with  a 

penalty, 
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Jambs 

OjgflMMf 

Thomas. 


1889.  penalty,  within  8  &  9  W.  3.  c.  1  !•  5.  8,,  and  the  plaintiff 
be  at  liberty  to  levy  for  that  amount  only,  the  judgment 
standing  as  a  security  in  case  of  future  breaches.  He 
contended  that  the  case  was,  substantially,  within  the 
statute;  the  provision  that,  in  default  of  paying  the  in- 
terest, the  whole  sum  should  become  due,  being  in  the 
nature  of  a  secondary  penalty.  It  is  as  if  an  annuity 
had  been  granted,  with  a  fixed  sum  to  become  due  on 
default  in  -any  of  the  payments.  That  sum  would  be 
merely  a  penalty  to  secure  the  payments.  [Parke  J. 
You  would  represent  this  as  a  bond  with  two  penalties. 
The  effect  of  the  provision  here  is,  that  on  any  default 
the  280/.  becomes  payable  as  the  debt ;  it  is  not «  mere 
penal  sum  to  secure  the  interest]  The  intention  of  the 
statute  of  William  was  to  prevent  the  necessity  of  going 
into  a  court  of  equity.  That  reason  applies  to  the  pre- 
sent case*  A  court  of  equity  would  relieve  the  defend* 
ant.    [Parke  J.    I  question  whether  it  would.] 

The  Court  {a)  refused  a  rule. 

(a)  Dcnman  C.  J.,  Parke,  Taunton,  and  PaUeton  Jt. 
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1858. 


Doe  dem.   Robert  Smith/  William  Cleeve,  Saturday, 

May  25th. 

and  Jonathan  Southam,  and  of  William 
Marsh,  Josias  Henry  Stracey,  and  Mont- 
gomerie  Stewart  against  Ann  Galloway. 

jC\JECTMENT.     At  the  trial  before  Gurnet/ K,  at  Under  « lease 
the  Oxford  Summer  assizes  18  S3,  it  appeared  that  of  the  park 

called  ft 

the  premises  claimed  consisted  of  a  cottage  with  the  8itUate  and 

appurtenances,  in  the  possession  of  the  defendant,  in  Su^ofa, 

Blenheim  Park.    Marsh,  Stracey,  and  Stewart  had  ex-  "cdun^i# 

tended  a  moiety  of  Blenheim  Park  under  a  writ  of  elegit.  £^n*  within 

The  moiety  was  regularly  set  out  upon  the  inquisition,  ^J^jjf ^ 

and  delivered  to  Marsh,  Stracey,  and  Stewart,  who  leased  bouses,  &c 

belonging 

it  to  one  Richard  SmaUbones*     Smallbones  held  also  the  thereto,  and 

which  now  are 

remainder  of  the  Park  under  another  tide,  and  he  held  in  the  occupa- 
tion of  S»,  b 
the  moiety  leased  to  him  by  Marsh,  Stracey,  and  Stewart  house  on  a  pen 

up  to  the  22d  of  June  1824.     By  deed  dated  that  day*  the  abuttals, 
Marsh,  Stracey,  and  Stewart  demised  to  Smith,  Cleeve,  and  occupation  of 
Southam,  all  that  part  of  the  park,  called  or  known  by  *•  wUI  pflM* 
the  name  of  Blenheim  or  Woodstock  Park,  situate  and 
being  in  the  county  of  Oxford,  and  now  in  the  occupation 
of  one  Richard  Smallbones,  in  a  direct  line  across  the  said 
park  from  the  gate  called  Old  Woodstock  Lodge,  (follow- 
ing the  words  of  the  inquisition,)  lying  on  the  north-west 
side  of  the  said  line,  (setting  out  the  other  abuttals  in 
the  words  of  the  inquisition,)  together  with  the  farm 
houses,  and  other  houses,  &c.  belonging  or  appertaining 
to  the  said  premises,  and  which  now  are  in  the  oc- 
cupation of  the  said  R.  &,  except  and  always  reserved 

unto 
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1833.  unto  the  said  W.  Marshy  J.  H.  Stracey,  and  M.  Stewart, 
'  ~  their  executors,  administrators,  and  assigns,  all  mines 
8mixh        and  quarries  of  stone,  timber,  and  other  trees  whatso- 

agauut 

Galloway,  ever  (with  a  like  exception  and  reservation  of  hedges, 
of  a  right  of  hunting,  shooting,  fishing,  and  fowling, 
and  of  the  liberty  of  keeping  a  herd  of  deer  in  the  park, 
and  depasturing  three  heads  of  cattle  there).  Since  the 
execution  of  this  deed,  Marsh,  Stracey,  and  Stewart  had 
become  bankrupts,  and  all  their  property  had  been  re- 
gularly assigned  before  the  action  was  brought;  the 
plaintiff,  therefore,  relied  upon  the  lease  to  Smith,  Cleeve, 
and  Southam.  The  premises  claimed  were  within  the 
line  and  abuttals  set  out  in  the  inquisition  and  lease: 
but  the  defendant  had  occupied  them,  by  the  per- 
mission of  the  original  owner,  up  to  the  time  of  the  in- 
quisition, without  paying  any  rent,  no  demise  having 
been  made  to  her.  Smallbones  had  also  suffered  her  to 
occupy  them  in  the  same  way  during  the  whole  time 
of  his  tenancy ; '  and  she  had  continued  in  a  similar 
occupation  up  to  the  time  of  the  action  brought.  It 
was  now  insisted  for  her,  that  the  premises,  not  having 
been  in  the  occupation  of  Smallbones,  did  not  pass  by  the 
lease.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit.  The  defendant  obtained  a 
rule  to  that  effect  in  Michaelmas  term,  1832. 

Talfburd  Seijt  and  Walesby  now  shewed  cause. 
There  can  be  no  doubt  that  the  intention  of  the  parties 
to  the  lease  of  the  22d  of  June  1824,  was  that  all  which 
the  lessors  held  by  the  elegit  should  pass;  and  the 
words  of  the  demise  are  sufficient  to  carry  that  into 

effect. 
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effect.     The  premises  are  locally  within  the  line  set  out        1888. 

in  the  later  part  of  the  description,  and  the  words  added 

Doe  deal* 

respecting  the  occupation  are  mere  surplusage.    Besides        Smith 

agaitut 

this,  the  defendant  resided  on  the  premises  by  the  per-  Gaixowat. 
mission  of  Smallbones ,-  they  may,  therefore,  be  considered 
to  have  been  in  his  occupation.  If  it  be  contended 
that  the  part  granted  is  limited,  by  grammatical  con- 
struction, to  the  part  occupied  by  Smallbones,  the  answer 
is  that,  by  such  a  construction,  all  that  was  occupied  by 
Smallbones  would  be  within  the  grant.  Now  that  would 
comprehend  parts  of  the  park  without  the  described 
line.  Besides,  the  lease  goes  on  to  make  certain  excep- 
tions ;  and,  if  the  present  premises  were  not  within  the 
intention  of  die  lessors,  they  also  would  have  be$n 
marked  off  from  the  property  within  the  prescribed  line 
by  a  specific  exception.  In  WroUedey  v.  Adams  (a),  the 
words  of  a  lease,  as  set  out  on  the  record,  were  "  granted 
and  to  farm  let  to  the  same  R.  W.,  the  tenements  afore- 
said, with  the  appurtenances,  by  the  name  of  the  rever- 
sion of  all  their  [the  grantors']  farm  in  2?.,  and  by  the 
name  of  one  other  tenement  there,  with  all  the  lands, 
leasows,  pastures,  and  meadows  to  the  same  belonging, 
and  with  all  and  singular  their  appurtenances  then  in 
the  tenure  and  occupation  of  the  aforesaid  R.  JV"  On 
demurrer,  an  exception  was  taken  that  the  "  tenements 
aforesaid"  (being  the  premises  mentioned  in  the  decla- 
ration) were  not  averred  to  have  been  in  the  tenure  and 
occupation  of  R.  W.  (b).  But  the  Court  held  that  the 
averment  was  not  necessary,  and  said  that  "  another 
certainty  put  to  a  thing  which  was  certain  enough  be- 
to)  Ptowd.  187.  (b)  5th  exception,  p.  191. 

fore 
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1833.       fore  was  of  no  manner  of  effect ;  and  therefore  there  is 
-.     .  a  diversity  where  a  certainty  is  added  to  a  thing  which 


is  incertain,  and  where  to  a  thing  certain."  Therefore 
Gauowat.  it  was  considered  not  to  be  material,  whether  the  farm 
of  J?,  was  in  the  tenure  of  B.  W.  or  not  The  Court  also 
held,  that  the  words  "  one  other  tenement"  were  not 
material  to  make  the  lease  good;  and,  consequently, 
that,  so  far  as  the  farm  of  J8.  was  concerned!  no  aver- 
ment was  necessary  («).  So,  where  a  demise  was  made 
of  "  all  that  their  [the  grantors']  glebe  lands  lying 
in  C,  vis.  seventy-eight  acres  of  land,  and  also  the  de- 
mesnes of  the  said  seventy-eight  acres,  with  all  profits, 
commodities,  tithes  personal  and  predial,  &c,  belong- 
ing to  the  said  subcbanter  and  vicars,  as  parsons  and 
proprietaries  of  the  parish  church  of  C,  &&,  and  all 
other  tithes  whatsoever,  and  also  the  tithes  of  the  said 
seventy-eight  acres,  all  which  were  lately  in  the  farm 
and  occupation  of  M.  P. "  and  it  was  found,  on  special 
verdict,  that  none  of  the  tithes  of  the  lands  mentioned 
had  been  in  the  possession  of  M.  P.,  but  that  other 
tithes  and  lands  were  in  the  tenure  of  Jf.  P. ;  it  was 
held,  that  the  tithes  of  the  lands  mentioned  passed  by 
the  demise.  Swtfl,  Subchanter,  and  one  of  the  Vicars 
Choral  qf  Litchfield  v.  Eyres  and  Others{b).  The  maxim, 
that  where  there  is  sufficient  certainty  in  a  description  a 
false  reference  added  shall  not  destroy  its  effect,  was 
lately  recognised  in  Doe  d.  Ashforth  v.  Bower  (c). 
[Parke  J.  The  general  rule  is  laid  down  in  Dodding- 
ton's  Case  (d),  and  in  the  note  added  at  the  end  of  the 


(a)  S.C.  195. 

(6)  fro.  Car. 546.    8.C.  W. Jones, 435. 

(c)  3  3.  i  Ad.  459.  (d)  2  Bep.  32.  6. 


judgment 
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judgment  there.    There  are  also  cases  on  the  same 
point  in  Belle's  and  Finer9 s  Abridgments,  Grant  («)•} 


Jerois  and  Cooper  in  support  of  the  rule.  It  most  be  Gauowavi 
conceded  that  if  the  words  "  and  now  in  the  occupy 
lion,"  &ct  bed  followed  the  particular  description,  the 
would  have  fallen  within  the  rules  laid  down  in  the 
cited*  But  here  the  words  relied  upon  by  the 
defendant,  precede  the  particular  description;  therefore, 
according  to  Wrottesky  v.  Adams  (4),  and  Swift  ▼. 
Eyres  (c),  and  Doddingtori*  case(rf),  the  particular  de- 
scription must  be  rejected,  if  there  be  any  inconsistency* 
And  this  was  held  in  the  case  of  Stukeley  v.  Butler  (*). 
There  a  bargain  and  sale  was  made  of  all  woods,  under- 
woods, &c  standing,  growing,  &c.  in  the  whole  of  the 
bargainor's  manor  of  C,  viz.  in  all  his  wood  called  E.9 
and  in  all  his  wood  called  B*>  and  in.  other  woods  ex* 
pressly  named :  and  it  was  adjudged  that  woods  in  C, 
not  being  in  any  of  the  woods  afterwards  expressly 
named,  should  pass  by  the  conveyance.  [Denman  C.  J. 
As  you  construe  the  sentence,  the  question  would  be, 
whether  you  are  compelled  to  resort  to  all  the  descrip- 
tion for  the  purpose  of  understanding  the  meaning. 
Suppose  the  premises  had  been  described  by  reference 
to  a  coloured  plan,  and  the  words  had  been  "  all  the 
part  coloured  green  and  now  in  the  occupation  of 
A  B.,"  all  the  green  must  have  passed,  though  some  of 

(a)  2  Mol.  Abr.  54.  14  Pro.  Abr.  87.  See  alio  2  Rot.  Abr.  493. 
and  425.  Rent,  B.  6.  D.  7.  "  If  a  man  grants  and  confirm  to  another  in 
fee  10*.  rent,  to  take  out  of  certain  land,  which  rent  he  has  of  the  grant  of 
his  father  i  though  be  nercr  bad  any  thing  of  the  grant  of  his  father,  yet 
this  shall  create  a  rent.** 

(6)  Ptowd.  187.  (c)  Cro.  Car.  546. 

|    (d)  2  Sep.  3*.  (4  Hob.  168.  (edit.  1724.) 

it 
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1833.  it  had  not  been  the  occupation  of  A.  B.  Ldttledale  J. 
"  jj~  Is  it  not  the  same  thing,  whether  the  place  be  expressly 
Smith        named,  or  its  limits  particularly  set  out?]    In  Doe  cL 

•gainst 

Gaixowat.  Parkin  v.  Parkin  (a),  it  was  held  that  a  devise  of  all 
hereditaments  in  T.  and  then  in  the  devisor's  own  occu- 
pation, would  not  pass  hereditaments  in  T.  not  occu- 
pied by  the  devisor.  In  Blague  v.  Gold  (ft),  it  was  held 
that  the  devise  of  "  the  corner  house  in  A.  in  the  tenure 
of  B.  and  £T.,"  passed  a  corner  house  in  A.  which  was 
in  the  tenure  of  B.  (c),  (though  not  a  bouse  in  the  tenure 
of  H.  not  being  a  corner  house) ;  and  the  reason  given 
was,  that  the  devise  was  of  a  thing  certain  at  the  first 
Where  a  lease  was  made  of  a  room,  a  cellar,  a  vault,  and 
a  yard,  all  expressly  set  out  and  described  to  have  been 
late  in  A!s  occupation,  it  was  held  that  a  cellar,  not  ex- 
pressly named,  which  was  under  the  yard,  but  which  had 
not  been  in  the  occupation  of  A.f  would  not  pass,  Doe  v. 
Burt  (d).  The  word  "  and,9'  here,  is  superfluous  in  the 
description ;  the  meaning  must  be  the  same  as  if  the 
description  of  the  parcels  had  been,  "  All  that  part,  &c 
which  is  now  in  the  occupation  of  Smallbones,  in  a  direct 
line,"  &c.  Doe  d.  Askfbrth  v.  Bower  (e)  is  in  favour  of 
the  defendant;  for  there  the  Court  held  that  such  pre- 
mises only  passed  by  the  devise,  as  were  within  the 
whole  of  the  description,  excluding  such  as  corresponded 
to  a  part  only  of  the  description.     In  Swift  v.  Eyres  (g), 

(a)  5  Ttmni.  S21. 

(6)   Cro.  Car.  447,  473.     See  alto  Hunt  t.  Singleton,  Cro.  JSHtk  475. 

(c)  This  houte  was  found  by  the  jury  to  be  in  the  tenure  of  B.  and  JV. 
and  the  Court  held,  that  if  it  were  a  joint  tenure,  all  the  house  should  pass, 
but  that  if  one  part  were  in  the  tenure  of  B.,  and  another  part  in  the  tenure 
of  N.,  the  former  part  only  should  pass. 

(d)  IT.R.  701.  (e)  ZB.fAd.  455.  (g)  Cro.  Cur.  546. 

there 
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there  was  an  exception  of  the  small  tithes,  which  shewed        1833. 

the  intention  of  the  parties  to  pass  all  the  great  tithes ; 

here  all  that  is  excepted  may  be  considered  as  merely  in        Smith 

against 

the  nature  of  an  easement  or  a  privilege.  Ga&lowat. 

Denman  C.  J.  Two  parts  only  of  the  description  of  the 
premises  can  be  relied  upon  in  support  of  the  restrictive 
construction  of  this  lease.    The  first  part  is  the  expres- 
sion which  occurs  early  in  the  description ;  "  all  that 
part  of  the  park  called  or  known  by  the  name  of  Blen- 
heim or  Woodstock  Park,  situate  and  being  in  the  county 
of  Oxford,  and  now  in  the  occupation  of  Richard  Small- 
bones."    But,  as  to  this  expression,  it  is  impossible  not 
to  see  that  the  words  "  and  now  in  the  occupation"  are, 
as  it  were,  in  the  genitive  case,  agreeing  with  "  park," 
not  with  "  part."     The  other  part  of  the  description, 
which  seems  to  favour  the  restrictive  construction,  oc- 
curs towards  the  close  of  the  description ;  "  together 
with  the  farm  houses  and  other  houses,  &c.  appertaining 
to  the  said  premises,  and  which  now  are  in  the  occu- 
pation of  the  said  Richard  Smallbones"     Had  this 
occurred  in  a  will,   it  might  possibly  have  been  in- 
terpreted as  a  qualifying  restriction:   but  we  cannot 
hold  that  general  words  added,  as  here,  for  the  pro- 
tection of  a  grantee,  qualify  the  words  by  which  the 
boundary  of  the  district  is  set  forth. 

Littledale  J.  I  am  entirely  of  the  same  opinion. 
If  the  words  "  now  in  the  occupation  of  one  R.  S."  had 
followed  the  words  "  county  of  Oxford"  directly,  there 
might  have  been  some  ground  for  contending  that  the 
lease  was  intended  to  pass  only  all  the  part  of  Blenheim 
Part  then  in  the  occupation  of  Smallbones.  Even  then,  it 

Vol.  V.  E  would 
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183S.       would  have  admitted  of  considerable  doubt  whether  such 

_     .  a  construction  were  admissible.     But  the  interposition 

Smith        0f  the  word  "  and"  precludes  it  altogether.     It  is  con- 

againit  r  ° 

Galloway,  tended  that  the  words  "  now  in  the  occupation,"  &c. 
are  an  essential  part  of  the  full  description.  If  that 
were  so,  the  description  would  mean  much  more  than  is 
suggested;  for  SmaUbanes  occupied  in  Blenheim  Park 
much  besides  that  which  the  lessors  had  the  power  of 
passing.  .  That  which  follows  "  the  county  of  Oxford? 
is  merely  what  is  called  false  demonstration ;  and  false 
demonstration  cannot  restrict.  Taking  the  words  as 
they  are,  it  appears  to  me  that  all  which  is  described  in 
the  words  following  the  description  of  the  occupation, 
will  pass.  Many  cases  have  certainly  gone  upon  the 
circumstance  that  the  particular  description  came  firsts 
in  which  it  has  been  held  that  the  effect  of  such  a  de- 
scription is  not  altered  by  words  of  suggestion,  or  false 
demonstration,  following  it.  Such  are  Doe  d.  Beach 
v.  The  Earl  of  Jersey  (a),  and  of  Doe  d.  Ashforth  v. 
Bower  {b).  And,  in  the  present  case,  it  is  contended 
that  as  the  first  part  of  the  description  is  sufficiently 
certain,  its  effect  cannot  be  destroyed  by  what  follows. 
But  in  Chamberlaine  v.  Turner  (c),  the  later  words  were 
held  to  enlarge  a  devise  beyond  the  effect  of  the  earlier 
ones.  There  the  words  were  "the  house  or  tenement 
wherein  William  Nicholls  dwelleth,  called  the  White 
Swan?  and  William  Nicholls  occupied  only  the  entry  or 
alley  and  three  upper  rooms.  But  it  was  considered 
that  the  words  "  White  Swan,"  shewed  that  all  the  house 
was  meant.  And  the  same  argument  would  apply  here, 
even  if  we  were  to  take  the  words  "  now  in  occupation" 

(a)  1  B.  £  A.  550.         (ft)  3  B.  <£  AdoL  453.  (c)  Cro.  Car.  199. 

as 
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as  referring  to  the  word  "  part."   ChamberUtine  v.  Turner        1833. 
closely  resembles  the  present  case.  '" 

r  Do*  dem. 

Smith 

Parke  J.     I  am  of  the  same  opinion.     The  question     Galloway. 
is,  what  passed  by  this  demise.    Now  the  rule  is  deafly 
settled,  that  when  there  is  a  sufficient  description  set  $ 

forth  of  premises  by  giving  the  particular  name  of  a 
dose,  or  otherwise,  we  may  reject  a  false  demonstration: 
but  that  if  premises  be  described  in  general  terms,  and 
a  particular  description  be  added,  the  latter  controuls 
the  former.  Here  is  a  grant  of  all  that  part,  &c.  in 
general  terms ;  had  it  been  a  grant  of  all  that  part  now 
in  the  occupation  of  Richard  Smallbones,  and  lying  on 
the  north  west  side  of  the  Kne,  the  occupation  would 
have  been  a  material  part  of  the  description,  and  nothing 
would  have  passed  which  was  not  both  in  the  occupation 
of  Smallbones,  and  on  the  north  west  side  of  the  line. 
But  if  the  terms  "  now  in  the  occupation"  apply,  not  to 
u  part,"  but  to  "  park,"  they  may  be  rejected,  for  they 
can  be  no  more  than  an  additional  description  of  the 
park ;  so  that  the  meaning  would  be,  "  all  that  part  of 
the  park  which  is  called  Blenheim  Park,  and  is  now  in 
the  occupation  of  Smallbones ;"  and  then  follows  the  de- 
scription of  the  part  which  is  to  be  demised.  Therefore, 
under  the  clause  following,  all  the  farm  houses,  &c 
belonging  to  the  part  demised,  pass  also;  so  that  we 
may  reject  the  false  demonstration  which  comes  after 
this  clause*  It  seems  to  me  that  this  is  the  true  con- 
struction of  the  early  part  of  the  grant,  in  consequence 
of  the  word  "  and ;"  and  the  minute  description  which 
follows,  cannot  be  brought  into  doubt  by  the  words 
which  come  after  it 

Rule  discharged. 

E  2 
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Saturday* 
May  35th. 


On  indictment 
for  non-repatr 
of  a  highway, 
which  defend, 
ant  was  stated 
to  be  liable  to 
repair  ratione 
tenure,  and 
Terdict  found 
for  the  defend- 
ant, a  new  trial 
was  moved  for 
on  the  ground 
of  misdirection, 
and  the  im- 
proper rejec- 
tion of  evi- 
dence.    The 
Court  refused 
a  new  trial, 
but  suspended 
the  judgment, 
in  order  that  a 
new  indictment 
might  be  pre- 
ferred. 

Quaere, 
whether  a  new 
trial  is  grant- 
able  after  ac- 
quittal in  any 
criminal  case, 
except  a  penal 
action? 


The  King  against  John  Henry  Manners 
Sutton,  Esquire. 

HPHE  defendant  was  indicted  for  the  non-repair  of 
Kelham  Bridge,  in  the  county  of  Nottingham,  which, 
it  was  alleged,  he  was  bound  to  repair  ratione  tenurae. 
Plea,  not  guilty.  At  the  trial  before  Parke  J.,  at  the 
summer  assizes  for  Lincolnshire,  1832,  a  verdict  was 
given  for  the  defendant.  In  the  ensuing  term  Sir 
James  Scarlett  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  on 
the  grounds,  first,  of  misdirection,  and,  secondly,  that 
the  learned  judge  had  refused  to  admit  as  evidence 
certain  rules  pf  court  of  the  reign  of  Charles  II.,  which 
were  relied  upon  on  the  part  of  the  prosecution,  as 
shewing  that,  on  an  indictment  preferred  in  that  reign, 
the  liability  of  an  ancestor  of  the  defendant  to  repair 
the  bridge,  by  reason  of  his  tenure  of  the  same  lands, 
had  come  in  question,  and  he  had  been  found  liable. 
The  objection  made  to  the  reception  of  these  documents 
was,  that  they  could  only  be  admissible  as  secondary 
evidence  of  a  judgment  against  the  ancestor,  and  no 
ground  was  laid  for  the  admission  of  such  secondary 
evidence,  inasmuch  as  the  want  of  the  original  records 
was  not  accounted  for,  and  it  did  not  sufficiently  appear 
that  the  ancestor  was  a  party  to  the  proceedings  in 
question.     . 


The  Solicitor-General,  Adams  Serjt,  and  Amos,  now 
shewed  cause*    The  court  cannot  grant  a  new  trial 

after 
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after  acquittal,  in  a  case  of  misdemeanor.     There  is  no       1833. 
distinction,  in  this  respect,  between  one  kind  of  offence 
and  another,  nor  is  there  any  authority  for  the  practice.        again* 
{Parke  J.  May  it  not  be  granted  for  misdirection  (a)  ?]  . 
By  consent  only,  as  in  Rex  v.  Russell  (A).     It  is  against 
the  general  rule,  that  a  party  shall  not  be  twice  in 
jeopardy  on  the  same  charge.     The  case  of  a  penal 
action  is  different  from  that  of  a  misdemeanor  at  com- 
mon law,  because  in  the  first  the  punishment  is  limited, 
in  the  other,  discretionary.     A  quo  warranto  informa- 
tion is  excepted  out  of  the  rule  (c) ;  but  that  is  a  merely 
civil  proceeding.     The  practice  where  a  defendant  has 
been  acquitted  on  indictment  is  laid  down  in  2  Tidd  91 1. 
The   Court  has,  indeed,  under  very  special  circum- 
stances, suspended  the  entry  of  judgment,  to  give  op* 
portunity  for  another  trial,  Rex  v.  Wandsworth  (d) ;  but 
this  is  not,  in  its  circumstances,  a  case  for  such  interfer- 
ence; and  there  was  here  neither  consent  of  parties,  nor 
any  point  reserved  at  the  trial.     In  Rex  v.  Reynell  (e)9  and 
Rex  v.  Mann  (g),  the  court  (relying  upon  the  general 
rule)  refused  to  grant  a  new  trial  after  verdict  for  the 
defendant,    notwithstanding    the  instances  which  had 
occurred  of  such  rule  being  granted,  after  acquittal,  in 
a  penal  action,  and  in  a  quo  warranto.     So  in  Rex 
▼.  Burton  (h)9  a  new  trial  was  refused,  when  the  de- 
fendants had  been   acquitted  on  indictment  for  non- 
repair of  a  highway,  Lord  EHenborough  observing  that 
the  right  was  not  bound.     {Parke  J.  The  same  case  is 

(a)  8n(n  to  t  penal  action)  the  observations  of  Lord  Xenyon  in 
Cakraft  ▼.  Gibbi,  6  T.  R.  90. 

(b)  6  JT.  $  C.  569.  (c)  Rex  v.  Francis,  2  T.  R*  484. 
(d)  1  B.  $  A.  65.  (*)  6  East,  315. 

U)  4  M.  f  8.537.  (A)  5M.$S.  398. 

E  3  mentioned 
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1SSS.       mentioned  in  a  note  to  Bex  v.  Cohen  and  Jacob  (a)9 
_    „         where  the  court  is  stated  to  have  said  that  the  rule 

The  Kino 

ag&ut  might  be  relaxed  in  some  cases,  in  which  rights  would 
otherwise  be  compromised.]  Here  it  is  not  so;  die 
verdict  of  not  guilty  might  have  been  given  on  the 
ground  that  no  want  of  repair  was  proved.  In  Bex 
v.  Cotton  (4),  a  prosecution  for  non-repair  of  a  highway, 
evidence  was  offered  for  the  prosecution,  which  Dam- 
pier  J.  rejected,  and  the  consequence  was  a  verdict  for 
the  defendant.  That  learned  judge,  in  deciding  upon 
the  inadmissibility  of  the  evidence,  said,  "  I  wish  that 
my  opinion  upon  it  could  be  reviewed;  but  in  the 
manner  in  which  it  arises,  that  is  impossible."  Lord 
Kent/on  said,  in  Bex  v.  Mawbey  (c): — "  In  misde- 
meanors there  is  no  authority  to  show  that  we  cannot 
grant  a  new  trial,  in  order  that  the  guilt  or  innocence 
of  those  who  have  been  convicted,  may  be  again  exa- 
mined into {d)."  There  two  of  the  defendants  had 
been  acquitted;  but  the  observation  clearly  must  be 
applied  only  to  those  who  were  convicted.  In  Bex 
v.  Cohen  and  Jacob  (a),  an  attempt  was  made  to  distin- 
guish between  motions  for  a  new  trial,  on  the  ground 
of  misdirection,  and  on  the  merits;  but  Lord  Ellen- 
borough  did  not  admit  the  distinction.  And  there  is 
no  instance,  except  in  the  particular  cases  which  have 
been  pointed  out,  where,  after  acquittal  on  a  criminal 
charge,  the  court  has  granted  a  new  trial.  (They  then 
went  into  an  argument  upon  the  evidence,  which  it  is 
unnecessary  to  notice  here,  as  the  court  pronounced 
no  opinion  on  that  part  of  the  case.) 

(a)  1  Stark.  N.  P.  C  516.         (6)  3  Campb,  444.  (c)  6  T.  £.  638. 

(d)  See  Parke  ▼.  Godht,  2  Stra.  813.     Bull.  N.  P.  326.  b. 

Sir 
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Sir  James  Scarlett  contra.  The  only  instances  in  1888. 
which  it  has  been  laid  down  that  the  Court  would  not  — 
grant  a  new  trial  after  acquittal  in  a  case  of  this  de-  against 
acription,  have  been  where  the  verdict  was  upon  the 
merits,  and  where  the  parties  acquitted  were  charged  by 
common  right  with  the  repairs,  so  that  the  verdict  of 
not  guilty  would  not  bind  any  right.  Lord  Ellen- 
borough's  ruling  in  Sex  v.  Mann  (a)  was,  that  a  new 
trial  is  not  granted  on  indictments  for  misdemeanor, 
"  where  a  verdict  has  passed  for  the  defendant  upon  the 
merits."  That  was  an  indictment  for  a  nuisance;  and 
it  does  not  appear  that  any  right  was  concluded  by  the 
verdict.  In  Rex  v.  Wandsworth  {b\  which  has  been 
alluded  to,  the  ground  of  motion  was,  that  the  verdict 
was  against  evidence;  and  there  the  Court  adhered  to 
the  general  rule,  in  refusing  to  set  the  verdict  aside,  but 
considering  the  peculiar  circumstances,  and  that  a  judg- 
ment for  the  defendants  would  have  been  conclusive  as 
to  the  right  upon  another  trial,  the  Court  suspended  the 
entry  of  judgment  till  a  fresh  indictment  could  be  tried. 
Until  the  decision  in  Wilson  v.  Bastall  (c)  an  opinion 
prevailed  that  the  Court  could  not  grant  a  new  trial 
after  verdict  for  the  defendant  in  a  penal  action:  but 
the  Court  there  granted  the  rule,  and  Lord  Kenyan  said, 
"  there  is  not  a  single  instance  where  a  new  trial  has 
been  refused  in  a  case  where  the  verdict  has  proceeded 
on  the  mistake  of  the  Judge*"  Technical  distinctions 
may  be  drawn  between  a  penal  action  and  an  indict- 
ment, but  an  action  for  penalties  under  the  bribery  act 
is  in  its  nature  as  much  a  criminal  prosecution  as  an 
indictment  for  non-repair  of  a  highway.     That  case 

(a)  AM.  iS.  357.  [b)   1A{/  6S.  (c)  4  T.  R.  755. 

E  4  alone, 


Sorrow. 
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18S3.       alone,  therefore,  would  be  a  precedent  for  granting  the 
~      present  application.     The  form  of  the  record  makes  no 

The  Kimo 

against  substantial  difference.  Before  the  statute  4?  &  5  W.  S$  M. 
c.  18.  any  person  might  file  an  information  in  this  Court 
in  the  name  of  the  Master  of  the  Crown  Office,  and 
hence  the  statutes  which  give  a  remedy  by  penal  action 
cbmmonly  enable  the  party  to  proceed  by  either  plaint, 
action,  or  information.  Having,  then,  his  choice  to 
adopt  either  course,  if  he  brought  an  action,  and  an 
issue  were  found  against  him,  he  might,  in  case  of  mis- 
direction, move  for  a  new  trial,  and  have  the  case  re- 
considered. It  cannot  be  contended  that  if  he  had 
chosen  to  try  the  same  question  by  information,  the 
form  of  the  record  would  have  precluded  him  from 
having  the  case  reviewed,  if  a  verdict  had  been  found 
against  him  in  consequence  of  a  misdirection.  The 
mere  circumstance,  therefore,  of  the  action  being  brought 
in  a  civil  or  a  criminal  form,  ought  not  to  weigh  with 
the  Court.  An  indictment  for  non-repair  of  a  highway 
is  in  the  nature  of  a  civil  remedy,  its  true  object  not 
being  punishment,  but  the  ascertaining  and  enforcing  of 
a  right  The  greatest  inconvenience  would  result  from 
holding  that  a  new  trial  could  not  be  granted  in  such  a 
case,  where  the  question  was  of  a  special  liability  to 
repair.  A  parish,  being  indicted,  might  plead  that 
J.S.  was  liable,  ratione  tenure,  and  the  jury,  under  an 
erroneous  direction,  might  find  for  them  upon  that 
plea.  J.  SL  might  then  be  indicted  as  liable  ratione 
tenures;  and  the  Judge  who  tried  that  case  might  give 
such  a  direction  to  the  jury,  upon  the  same  evidence, 
that  the  party  would  be  acquitted.  If  no  new  trial  can 
be  had  after  acquittal  on  any  indictment,  neither  verdict 
could  be.  disturbed.     A  verdict  of  not  guilty  on  an 

indictment, 


ik  the  Thibd  Year  op  WILLIAM  IV.  57 

indictment,  charging  an  individual  with  a  prescriptive  1833. 
obligation,  discharges  him  from  that  obligation,  and 
tends  to  fix  it  on  the  public  or  on  some  other  party.  gain* 
It  would  be  hard  that  a  civil  right  should  be  thus 
shifted,  and  the  aggrieved  party  deprived  of  the  assist- 
ance which  this  Court  renders  in  other  civil  cases,  by  a 
mere  technical  adherence  to  the  rules  of  the  criminal 
law.  (He  then  proceeded  to  contend,  that  there  had 
been  a  misdirection  in  this  case;  and  also  that  the 
documentary  evidence  had  been  improperly  rejected.) 

Dekmam  C.  J.  Upon  consideration  of  all  the  points 
that  have  been  raised,  we  are  not  disposed  at  present  to 
make  the  precedent  of  granting  a  new  trial;  but  we 
think  the  precedent  in  Rex  v.  Wandsworth  (a)  may  be 
very  properly  followed  here,  by  suspending  the  judg- 
ment. Then  a  new  indictment  may  be  preferred ;  and 
the  points  that  have  arisen  may  be  discussed  upon  that 

Littledale,  Parke,  and  Patteson  Js.  concurred. 
Rule  absolute  to  suspend  the  judgment  (b). 

(a)  \B.iA.65. 

[k)  Set,  m  to  giantiog  new  trials  in  criminal  cates  after  acquittal, 
Ba  ▼.  Bemctt,  1  Slra*  101.!  and  some  cases  there  cited. 
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1883. 


Wednesday, 
May  29th. 

By  agreement 
in  writing  A, 
contracted  to 
sell  B.  several 
lots  of  land, 
and  to  make  a 
good  title  to 
them;  and  a 
deposit  was 
paid.     It  was 
afterwards  dis- 
covered that 
a  good  title 
could  not  be 
made  to  one  of 


Goss  against  Lord  Nugent. 

T^ECLARATION  stated,  that,  on  the  13th  of  Au- 
gust 1830,  the  plaintiff  was  about  to  expose  for 
sale,  by  public  auction,  fourteen  lots  of  freehold  land, 
upon  the  following,  among  other,  conditions :  —  "  That 
the  purchasers  should  pay  down  immediately,  into  the 
hands  of  the  auctioneer,  a  deposit  of  15/.  per  cent  on. 
the  purchase  money,  and  should  sign  an  agreement  for 
the  payment  of  the  remainder  on  the  29th  of  September 
the  lots,  and  it    then  next ;  that  the  vendor,  at  his  own  expence,  should 

was  then  ver- 
bally agreed       deliver  to  each  purchaser,  or  his  solicitor,  an  abstract 

parties,  that  the  of  the  title  of  the  property  sold,  and  should  deduce  a 
waive  the  tide,  good  tide  thereto;  and  upon  the  purchaser's  payment 
Th^vendor^de-  °^ tne  remainder  of  the  purchase  money,  and  complying 
sSon^the***"  w'tn  tnose  conditions,  the  vendor  should,  at  the  pur- 
whole  of  the  chaser's  expense,  convey  his  lot  to,  or  as  directed  by 
vendee,  which     him."     Averment,  that,  before  the  land  was  exposed 

he  accepted. 

In  an  action    to  sale,  by  a  certain  agreement  between  the  plaintiff  and 

brought  by  the 

vendor  to  re-      the  defendant,   the   plaintiff,   in   consideration  of  80/. 

mainderofthe    Pa*d  by  the  defendant  at  the  time  of  the  signing  the 

money^The         agreement,  and  of  the  further  sum  of  370/.,  to  be  paid 

declaration 
stated  that  the 
defendant 
agreed  to  de- 
duce a  good 
title  to  all  the 
lots  except  one, 

and  that  the  vendee  discharged  and  exonerated  him  from  making  out  a  good  title  to  that 
lot.  and  waived  his  right  to  require  the  same : 

Held,  that  oral  testimony  was  uot  admissible  to  shew  the  waiver  of  the  vendee's  right  to 
a  good  title  as  to  that  lot,  inasmuch  as  the  effect  of  such  waiver  was  to  substitute  a 
different  contract  for  the  one  in  writing ;  and  by  the  statute  of  frauds,  in  every  action 
brought  to  charge  a  person  on  a  contract  for  the  sale  of  lands,  the  agreement  must  be 
in  writing. 

or 


by  him  on  the  29th  of  September  then  next,  agreed  to 
sell,  and  the  defendant  agreed  to  purchase,  the  same 
land,  under  the  conditions  of  sale  as  near  as  might  be, 
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or  such  of  them  as  were  then,  under  the  said  agree-        5838. 
ment,  capable  of  taking  effect.    The  declaration  then        ~ 

stated  mutual  promises  to  perform  the  agreement  and       JP*"* 

Loud  Nugent. 
conditions  of  sale,  and  averred  that  the  plaintiff  de- 
livered an  abstract  of  the  title  to  the  property  so  sold, 
and  deduced  a  good  title  thereto,  and  had  always  been 
ready  to  convey,  &c.  Breach,  non-payment  of  370/. 
The  second  count  differed  from  the  first  in  stating, 
"  that  the  plaintiff  delivered  an  abstract  of  the  title  to 
the  land,  and  mpde  out  a  good  title  to  all  the  land  ex- 
cepting thirty-five  feet  thereof,  and  that  after  making 
the  agreement,  the  defendant  discharged  and  exonerated 
the  plaintiff  from  making  out  or  deducing  any  other 
tide  to  the  last-mentioned  part  of  the  land,  and  waived 
his  right  to  require  the  same  under  the  conditions  of 
sale  and  agreement.     Plea,  general  issue. 

At  the  trial  before  Gaselee  J.,  at  the  Buckingham  Spring 
assizes,  1832,  it  appeared  that  the  plaintiff  having  adver- 
tised the  property  in  question  for  sale  by  public  auction, 
the  defendant  agreed  to  purchase  it  by  private  contract, 
agreeably  to  the  printed  conditions  of  sale.  The  me- 
morandum of  agreement,  which  was  annexed  to  the 
conditions  of  sale,  was  as  follows :  —  "  Thomas  Goss,  in 
consideration  of  80/.  paid  to  him  by  George  Lord 
Nugent  at  the  time  of  signing  this  agreement,  and  of 
370/.  to  be  paid  to  him  on  the  29th  day  of  September 
next,  doth  agree  to  sell  to  G.  Lord  Nugent9  and  G. 
Lord  Nugent  agrees  to  purchase  of  T.  Goss  all  the 
ground  and  premises  described* in  the  particulars  of 
sale  hereunto  annexed,  as  near  as  may  be,  or  such  of 
them  as  are  now  under  the  present  agreement  capable 
of  taking  effect."  The  fifth  condition  of  sale  was  as 
follows :  — "  That  the   vendor,   at  his   own   expense, 

shall 
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1833.        shall  deliver  to  each  purchaser  or  his  solicitor,  an  ab- 
~  stract  of  the  title  to  the  property  sold,  and  deduce  a 

again*  good  title  thereto,  and  upon  the  purchaser's  payment 
of  the  remainder  of  the  purchase-money  and  complying 
with  these  conditions,  the  vendor  shall,  at  each  pur- 
chaser's expense,  convey  his  or  her  lot  or  lots  to  or  as 
directed  by  him."  The  agreement  was  drawn  up  at 
the  request  of  the  defendant,  by  Hatten,  the  plaintiff's 
attorney.  The  defendant  was  afterwards  informed  by 
Hatten,  that  as  to  one  lot  of  thirty-five  feet,  there  was 
a  defect  in  the  title.  The  defendant  said  he  would  ac- 
cept the  title  notwithstanding  that  defect;  and  posses- 
sion of  the  whole  was  delivered  to  him.  The  vendor 
was  called  upon  by  the  defendant's  solicitor,  to  furnish  an 
abstract  of  title,  and  he  delivered  one  on  the  10th  of  Sep- 
fcmber.  In  November  the  defendant's  solicitor  objected  to 
the  title  as  to  the  thirty-five  feet.  Hatten  said  the  objec- 
tion had  been  waived.  The  defendant  then  refused  to 
complete  the  purchase.  It  was  objected  that  oral  evi- 
dence of  the  defendant's  waiver  of  his  right  to  have  a 
good  title  made  out  to  the  thirty-five  feet,  was  not  ad- 
,missible,  because  the  action  being  brought  to  charge 
him  on  a  contract  for  the  sale  of  land,  the  statute  of 
frauds  (29  Car.  2.  c.  3.  s.  4.)  required  the  whole  agree- 
ment to  be  in  writing.  The  learned  Judge  received  the 
evidence,  and  finally  directed  the  jury  to  find  for  the 
plaintiff  if  they  thought  there  had  been  a  waiver  by  the 
defendant  of  the  right  in  question.  The  jury  having 
found  for  the  plaintiff,  leave  was  given  to  the  defend- 
ant to  move  to  enter  a  nonsuit  upon  the  point  as  to  the 
admissibility  of  the  oral  testimony.  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Kelly 
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Kelly  in  last  Easter  term  shewed  cause  (a).    It  may  be        1833. 
conceded,  that  oral  evidence  of  any  thing  which  occurred 
at  the  time  when  the  written  contract  was  entered  into  can- 
not be  received  to  vary  it,  Meres  v.  AnseU{b)\  but  here, 
the  agreement  in  writing  not  being  under  seal,  is  a  mere 
parol  agreement,  and  being  executory,  it  might,  without 
any  violation  of  the  common  law  rule,  (that  every  contract 
ought  to  be  dissolved  by  matter  of  as  high  a  nature,)  be 
discharged  and  abandoned,  before  breach,  by  a  subse- 
quent unwritten  agreement*     The  only  question,  there- 
fore, is,  whether,  by  the  statute  of  frauds,  evidence  of 
such  unwritten  agreement  is  excluded.  That  statute  con-* 
tains  no  provision  for  the  dissolution  of  agreements.     It 
will  be  said,  this  agreement  being  one  concerning  an  in- 
terest in  land,  is  within  the  fourth  section,  which  enacts, 
that  no  action  shall  be  brought  to  charge  any  person  upon 
any  contract  or  sale  of  lands,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  the  action 
shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing.     Here,  the  plaintiff  in  the  second 
count  declares  upon  the  written  agreement,  and  alleges 
that  the  defendant  waived  his  right  to  insist  on  a  good 
tide  to  part  of  the  land.  [Parke  3.  Assuming  that  a  writ- 
ten contract  concerning  land  may  be  wholly  waived  by  a 
new  agreement  not  in  writing ;  here  there  has  not  been 
a  waiver  of  the  entire  agreement,  but  of  a  part  of  it  only, 
and  the  effect  of  that  waiver  is  to  substitute  for  the 
original  contract  a  new  one,  which  is  to  be  proved  partly 
by  matter  in  writing,  and  partly  by  oral  testimony.]  The 
original  agreement  consists  of  two  parts:  the  first  is  for 
the  sale  of  land ;  the  second  is  for  making  a  good  title 

(a)  Before  Dcnman  C.  J.,  Liitledale  end  Parke  J* 
(•)  3IF«fc275.  tn&in  Hapiev.  Hart,  1H.M659. 

to 
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1853.        to  that  land.     The  agreement,  so  far  as  it  is  a  contract 

for  the  sale  of  land,  cannot  be  altered  by  matter  not  in 
Gos«  m  m  #  / 

againtt        Writing ;  but  so  far  as  it  relates  to  making  a  good  title 
LoraNuGftNf.  .  .  __ 

to  the  land,  it  may  be  so  varied.     Here,  the  verbal 

alteration  does  not  in  any  degree  vary  what  is  to  be 
done  by  either  party.  The  same  land  is  to  be  con- 
veyed, the  same  extent  of  interest,  at  the  same  time,  and 
the  same  price  is  to  be  paid.  The  oral  evidence,  there- 
fore, is  offered,  not  to  vary  the  original  agreement,  but 
to  shew  that  it  was  discharged  in  part.  There  are  cases, 
eten  within  the  scope  of  the  statute  of  frauds,  where 
phrtA  evidence  is  admissible  to  shew  a  dispensation  with 
the  performance  of  part  of  the  original  contract;  such  as 
an  agreed  substitution  of  other  days  than  those  stated 
in  the  contract  for  the  delivery  of  goods  sold,  Cuff  v. 
'Penh  (d)9  Warren  v.  Stagg  (S).  There  is  no  difference 
in  principle  between  a  waiver  of  title,  and  a  waiver  of 
the  time  for  completing  the  contract. 

Storks  Serjt.  and  FoUett,  contrifc.  A  written  contract 
concerning  an  interest  in  land  cannot  be  abandoned  or 
discharged  by  matter  not  in  writing;  but  even  if  it  may, 
it  cannot  be  altered  by  parol.  In  Buckhousc  v.  Crossly  (c\ 
to  a  bill  filed  by  h  purchaser  for  a  specific  performance, 
the  vendor  of  lands  objected  that  the  contract  had  been 
discharged  by  parol.  Lord  Hardwicke  said,  "  an  agree- 
ment to  waive  a  purchase  contract  is  as  much  an  agree- 
ment concerning  lands  as  the  original  contract,"  and  he 
would  not  decide  that  it  might  be  discharged  by  parol ; 
and  in  Bell  v.  Howard  (d)  he  said,  "  that  it  was  certain 

(a)  lJfc  $  S.21.  i 

{b)  Cited  Id  Littler  ▼.  Holland,  3  T.  R.  591. 

(c)  2Eq.  Co.  Air.  32.  pi.  44.  (d)  9  Mod.  305. 

that 
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that  an  interest  in  land  could  not.  be  parted  with,  or        18 33. 
waived  by  naked  parol  without  writing/'    In  Parteriche       ~ 

v.  Pallet  (a)9  the  same  noble  and  learned  Judge  said,  that       again* 

Lord  Nufiwnr. 
"  to  add  any  thing  to  an  agreement  in  writing,  by  ad- 
mitting parol  evidence,  whieh  would  affect  land,  is  not 
only  contrary  to  the  statute  of  frauds  and  perjuries,  but 
to  the  rule  of  common  law  before  that  statute  was  in 
being."  Assuming,  however,  that  an  agreement  for  the 
purchase  of  land  may  be  wholly  waived  and  discharged 
by  parol,  it  eannot  be  varied.  In  Price  v.  Dyer  (b)9 
where  the  plaintiff  prayed  a  specific  performance  of  an 
agreement  for  a  lease  under  which  the  plaintiff  had  taken 
possession,  and  afterwards  the  parties  had  mutually 
abandoned  the  terms  of  the  written  agreement,  and  made 
another  agreement  by  parol,  as  to  the  duration  of  the 
term,  the  rent  and  other  particulars ;  Sir  W.  Grant, 
Master  of  the  Rolls,  said,  "  that  the  waiver,  spoken  of 
in  the  cases,  was  an  entire  abandonment  and  dissolution 
of  the  contract,  restoring  the  parties  to  their  former 
situation.  No  such  thing  was,  for  a  moment,  in  contem- 
plation of  these  parties.  All  that  they,  at  any  time, 
meant,  was  to  add  to  or  to  modify  the  terms  of  the 
original  agreement."  So,  in  this  case,  the  parties  never 
intended  entirely  to  abandon  the  written  contract,  but 
merely  to  modify  one  of  the  terms  of  it  as  to  part  of  the 
property.  The  effect  of  the  oral  evidence  is  not  to  shew 
that  the  written  contract  was  put  an  end  to,  or  that  the 
parties  were  restored  to  their  original  situation,  but  to 
substitute  a  different  contract,  which  must  be  proved 
partly  by  writing  and  partly  by  oral  evidence.  The 
contract  in  writing  was  to  make  a  good  title  to  all  the 
lots;  the  substituted  contract  is  to  make  a  good  title 
to  all  but  one.     The  result  of  the  authorities  as  to  a 

(a)  2Attyns,38S.  (6)  17  F<rf.  jun.  356. 

parol 
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18SS.       parol  variation,  is  stated  by  Mr.  Sugden  in  his  Law  of 
~~  Vendors  (a),  to  be,  that  evidence  of  it  is  totally  inad- 

Goss 

against       missible  at  law.    {Parle  J.  In  Cu/fv*  Perm  (b)9  and  some 

Lord  lMuoniT. 

other  cases  relating  to  contracts  for  the  sale  of  goods 
of  the  value  of  10/.,  (which  the  statute  of  frauds  requires 
to  be  in  writing,)  it  has  been  held  that  the  time  (in 
which,  by  the  agreement  in  writing,  the  goods  were  to  be 
delivered,)  might  be  extended  by  a  verbal  agreement ; 
but  I  never  could  understand  the  principle  on  which 
those  cases  proceeded,  for  the  new  contract,  to  deliver 
within  the  extended  time,  must  then  be  proved  partly 
by  written,  and  partly  by  oral,  evidence. 

Cur.  adv.  vult. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  By  an  agreement  in  writing,  the  plaintiff 
contracted  to  sell  the  defendant  several  lots  of  land  for 
the  sum  of  450/.,  and  to  make  a  good  title  to  them ;  and 
80/.  was  paid  to  him  as  a  deposit.  It  was  afterwards 
discovered,  that,  as  to  one  of  the  lots,  a  good  title  could 
not  be  made;  and  it  was  then  subsequently  agreed  by 
the  defendant,  that  he  would  waive  the  necessity  of  a 
good  title  being  made  as  to  that  lot;  and  the  plaintiff 
afterwards  delivered  possession  of  the  whole  of  the  lots 
to  the  defendant,  which  he  accepted,  but  now  refuses  to 
pay  the  remainder  of  the  purchase  money,  and  he 
relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a 
contract  which  has  been  reduced  into  writing,  verbal 
evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties,  either  before  the  written  instrument 
was  made,  or  during  the  time  that  it  was  in  a  state  of 

(a)  8th  ediU  14*.  (*)  1  M.  f  S.  SI. 

pre- 
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preparation,  so  as  to  add  to  or  subtract  from,  or  in  any       1838. 

manner  to  vary  or  qualify  the  written  contract;    but  ~ 

after  the  agreement  has  been  reduced  into  writing,  it  is       against 

Lord  Nugkmt. 
competent  to  the  parties,  at  any  time  before  breach  of  it, 

by  a  new  contract  not  in  writing,  either  altogether  to 

waive,  dissolve,  or  annul  the  former  agreements,  or  in 

any  manner  to  add  to,  or  subtract  from,  or  vary  or. 

qualify  the  terms  of  it,  and  thus  to  make  a  new  contract; 

which  is  to  be  proved,  partly  by  the  written  agreement, 

and  partly  by  the  subsequent  verbal  terms  engrafted 

upon  what  will  be  thus  left  of  the  written  agreement 

And  if  the  present  contract  was  not  subject  to  the 
controul  of  any  act  of  parliament,  we  think  that  it  would 
have  been  competent  for  the  parties,  by  word  of  mouth, 
to  dispense  with  requiring  a  good  title  to  be  made 
to  the  lot  in  question,  and  that  the  action  might  be 
maintained. 

But  the  statute  of  frauds  has  made  certain  regulations 
as  to  contracts  for  the  sale  of  lands;  and  by  the 
29  Car.  2.  c.  3.  s. 4.  it  is  enacted,  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  the  same,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  autho- 
rized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in 
distinct  terms  that  all  contracts  or  agreements  con- 
cerning  the  sale  of  lands  shall  be  in  writing;  all  that  it 
enacts  is,  that  no  action  shall  be  brought  unless  they 
are  in  writing.     And  as  there  is  no  clause  in  the  act 

Vol.  V.  F  which 
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1800<  which  requires  the  dissolution  of  such  contracts  to  be 
in  writing,  it  should  rather  seem  that  a  written  contract 
concerning  the  sale  of  lands  may  still  be  waived  and 
abandoned  by  a  new  agreement  not  in  writing,  and  so 
as  to  prevent  either  party  from  recovering  on  the  con- 
tract which  was  in  writing.  It  is  not,  however,  neces- 
sary to  give  an  opinion  upon  that  point,  as  this  is  not 
a  waiver  and  abandonment  of  the  whole  written  agree- 
ment, but  only  a  part  of  it;  and  the  question  is,  what 
is  the  effect  of  that  ? 

It  may  be  said  by  the  plaintiff,  that  this  does  not  in 
any  degree  vary  what  is  to  be  done  by  either  party ; 
that  the  same,  land  is  to  be  conveyed,  there  is  to  be  the 
same  extent  of  interest  in  the  land,  and  it  is  to  be  con* 
vuyed  at  the  same  time,  and  the  sitae  price  is  to  b& 
pa*o\  end  that  k  is  only  an  abandonment  of  a  collateral 
powU 

But  we  think  the  object  of  the  statute  of  frauds  was 
to  exclude  all  oral  evidence  as  to  contracts  for  the  sale 
of  lands,  and  that  any  contract  which  is  sought  to  be 
enforced  must  be  proved  by  writing  only* 

But,  in  the  present  case,  the  written  contract  is  not 
that  which  is  sought  to  be  enforced,  it  is  a  new  contract 
which  the  parties  have  entered  into,  and  that  new  con- 
tract is  to  be  proved,  partly  by  the  former  written  agree- 
ment, and  partly  by  the  new  verbal  agreement;  the 
present  contract,  therefore,  is  not  a  contract  entirely  in 
writing ;  and  as  to  the  title  being  collateral  to  the  land, 
the  title  appears  to  us  to  be  a  most  essential  part  of  the 
contract;  for,  if  there  be  not  a  good  title,  the  land  may, 
in  some  instances,  better  not  be  conveyed  at  all ;  but 
our  opinion  is  not  formed  upon  the  stipulation  about  the 
title  being  an  essential  part  of  the  agreement,  but  upon 

the 
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the  general  effect  and  meaning  of  the  statute  of  frauds,  1833. 
and  that  the  contract  now  brought  forward  by  the  plain-  "_"" 
tiff  is  not  wholly  a  contract  in  writing.  again* 

.  LordNuoiHT. 

We  do  not  say  that  verbal  evidence  may  not  be  given 
of  customs  and  usages  applicable  to  the  subject  matter 
of  the  written  contract  where  the  contract  is  silent ;  that 
has  been  done  in  a  great  variety  of  instances. 

Whether  the  plaintiff  may  not  have  relief  In  a  Court 
of  equity,  we  give  no  opinion ;  it  would  be  for  the 
Court  to  decide  upon  the  case  which  should  be  brought 
before  them.  There  have,  however,  been  some  eases  at 
law  on  contracts  within  the  statute  of  frauds,  where 
verbal  evidence  has  been  altowed:  Warren  v.  Stagg, 
died  in  Littler  v.  HMto«rf(d),  Thrmh  v.  Ifefcfe?  <»),  dhd 
€^v.  Perm  (c).  These  were  cases  where  the  time  fot 
the  performance  of  th6  contract  had  been  enlarged  by  a 
verbal  agreement,  and  they  were  decided  on  the  ground 
that  the  original  contract  continued,  and  that  ft  was 
only  a  substitution  of  different  days  of  performance.  Ii 
is  not  necessary  to  say  whether  these  cases  were  rightly 
decided;  if  they  were  so,  still  the  present  is  a  different 
case,  for  here,  without  doubt,  the  terms  of  the  original 
contract  were  varied. 

Rule  absolute. 

(«)  S  T.  B.  591.  (6)  1  Etp.  N.  P.  C.  (c)  1  AT.  f  S.  21. 
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Engleheart  against  Eyre  and  Another. 


In  declaring 
on  a  judgment 
signed  in  vaca- 
tion, on  cer- 
tificate by  the 
Judge  at  nisi 
priui  for  im- 
mediate 
execution 


HPHIS  was  an  action  on  a  recognizance  of  bail.    The 


defendants  pleaded,  first,  as  to  the  recognizance, 
nul  tiel  record;  and,  secondly,  as  to  the  judgment  against 
the  principal,  the  same  plea.     Issue  being  joined  on 
both,  and  a  day  giv$n  for  production  of  the  records,  the 
(under  i  jr.  4.    g^e  were  accordingly  produced  in  Court  on  the  last 

#.  7.  «.  2.)  the  a  J    r 

daypf  signing    day  of  Easter  term,  after  which  the  Court,  upon  motion, 

judgment 

should  be  stated  roads  an  order^  tfiat  unless  cause  were  shewn  to  the 
the  fact,  and      contrary  on   the  second   day  of  {his   term,  judgment 

not  laid  as  of 
the  preceding 
term. 

But  it  is 
enough  to  set 
out  the  judg- 
ment as  it 
appears  on  the 
record;  the 
certificate  need 
not  be  stated. 

The  postern, 
however,  in 
such  a  case, 
should  be  so 


should  be  entered  for  the  defendants. .  This  rule  was 
granted  on  the  following  ground :  —  This  action  against 
the  principal  was  tried  on.  the  5th  of  February,  and  the 
Judge  certified  for  execution  on  a  dav  in  the  same  vaca- 
tion,  pursuant  to  1  W.  4.  c.  7.  5. 2. :  judgment  was 
therefore  signed  in  that  cause  on  the  15th  of  March; 
but  the  declaration  in  the  present  action  against  the  bail 
stated  the  judgment  to  have  been  recovered  in  Hilary 
judgment  may8  term>  according  to  the  former  practice,  by  which  a  judg- 
wPearted'b  went  signed  in  vacation  was  treated  as  relating  to  the 
previous  term :  and  the  Court  thought,  on  reference  to 
the  statute,  that  the  day  of  signing  judgment,  under 
the  present  circumstances,  ought  to  be  stated  according 


the  previous 
finding  of  a 
jury. 

But  when  on 
nul  tiel  record 
pleaded  to  debt  -      ~  .  .  ~       , 

on  recognizance  to  the  fact. — A  summons  was  taken  out  for  the  purpose 
of  amending  the  declaration,  and  the  parties  attended 


before  Taunton  J.,  who  gave  leave  to  amend  on  pay- 


of  bail,  the 
postea  shewn  to 
the  Court 
proved  er- 
roneous in  this 

respect,  leave  was  given  to   amend  it;    the  defendants   also   having  leave  to 
de  novo. 

Semble,  that  the  Court  would  have  allowed  the  error  in  the  declaration  to  be  amended, 
without  permitting  the  defendants  to  plead  again. 


ment 
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meat  of  costs,  and  the  declaration  was  altered  accord-  * 

ingly*     On  the  second  day  of  this  term,  Engl*h«a*t 

against 


Eyas. 


Thesiger,  in  pursuance  of  the  direction  of  the  Court 
in  the  last  term,  appeared  {May  23d)  to  shew  cause 
against  judgment  being  entered  for  the  defendants; 
and  the  declaration,  as  amended,  and  also  the  records 
of  the  recognizance  and  judgment,  were  again  produced. 

Mansely  contra,  applied  to  the  Court  that  the  order 
of  Taunton  J.  might  be  rescinded,  and  the  defendants 
have  judgment.  The  amendment  ought  not  to  have 
been  allowed.  The  bail  are  entitled  to  benefit  by  the 
error  in  the  proceeding  against  them,  and  should  be  at 
liberty  to  render  their  principal,  Stevenson  v.  Grant  (a). 
If  not,  the  defendants  should  at  least  be  at  liberty  to 
plead  de  novo.  \Parhe  J.  This  is  a  technical  objection, 
and  since  the  decision  referred  to,  the  Court  have  often 
held  it  to  be  discretionary  in  them  to  allow  an  amend- 
ment. The  present  case  is  a  favourable  one  for  grant- 
ing such  permission,  since  the  difficulty  arises  under  a 
new  act  of  parliament.  The  defendants  are  now  praying 
judgment  What  are  the  objections  to  the  record  as 
amended?]  The  declaration  should  have  stated  the 
special  circumstances,  to  shew  that  the  judgment  was 
conformable  to  \W.4.  c.  7.  s.  2.  The  certificate  for  4 
immediate  execution  should  have  been  stated. 

Littledale  J.  That  is  not  necessary.  It  is  the 
authority  to  the  officer  for  entering  up  judment,  but  it 
need  not  be  set  out  in  declaring. 

(a)  2  New  Sep.  103. 

F  S  Paeke 
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1833.  Parke  J.    It  is  quite  clear,  on  referring  to  sects.  2. 

and  3.  of  the  statute,  that  no  such  statement  is  necessary. 
Before  this  act  passed,  the  allegation  of  a  judgment 
signed  out  of  term  would  have  been  erroneous  on  the 
face  of  it?  but  now  the  Court  will  take  notice  that  a 
judgment  may  be  signed  in  vacation  under  the  statute. 

Patteson  X  It  is  enough  to  set  out  the  judgment 
as  it  is. 

Littlepale  J.  On  referring  to  the  record,  it  appears 
that  the  postea  is  of  the  15th  of  April,  and  the  return  of 
the  distringas  juratores  is  of  .that  day;  whereas  the 
judgment  is  signed  on  the  15th  of  March.  The  postea 
ought  to  be  so  framed,  that  the  judgment  should  be 
warranted  by  the  finding  of  a  jury.  At  present  it  is 
not  so. 

The  Court)  upon  this  objection,  gave  Thesiger  leave 
to  amend  the  postea  on  payment  of  costs:  and  they 
also  gave  leave  to  the  defendants  to  plead  de  novo. 

Rule  accordingly  (a). 


(a)  The  postea  was  amended,  and  the  defendants  having  pleaded  i 
matters  without  leave  of  the  Court,  the  plaintiffs  signed  judgment.  The 
amended  postea,  after  stating  the  venire,  vioecomes  non  misit  breve,  &c. 
in  the  usual  way,  went  on  as  follows :  —  "  Afterwards  the  process  thereof 
is  continued  between  the  parties  aforesaid,  of  the  plea  aforesaid,  by  the 
jury  being  respited  between  them  before  our  lord  the  King  at  Westminster, 
until  Monday  the  15th  day  of  April  next  coming,  unless  the  Right 
Honourable  Sir  Thomas  Denman,  Knight,  his  Majesty's  Chief  Justice 
assigned  to  bold  pleas  in  the  Court  of  our  said  lord  the  King,  before  the 
King  himself,  shall  first  come  on  Friday  the  1st  day  of  February  next 
coming,  at  Westminster  Hall,  In  the  county  of  Middlesex,  according  to 
the  form  of  the  statute  in  such  case,  &&  for  default  of  the  jurors,  because 
none  of  them  did  appear.  At  which  last-mentioned  day,  and  before  the 
said  15th  day  of  April,  to  wit,  on  the  said  1st  day  of  February,  in  the 
third  year,  &&,  at  the  day  and  place  last  aforesaid,  comes  the  Honourable 

Sir 
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Sir  John  Paiteson,  Knight,  one  of  the  justices  of  our  said  lord  the  King*  1 833  • 

assigned  to  bold  pleas  in  the  said  Court  of  our  said  lord  the  King,  before         ____ 
the  King  himself;  in  the  absence  of  and  in  the  place  and  stead  of  the     Ekolideart 
aaid  Sir  Thomas  Batman,  Knight,  the  Chief  Justice  aforesaid;  and  at  again* 

the  same  last  mentioned  day  and  place,  before  the  said  Sir  John  Paiteson, 
Knight,  the  said  Justice,  Thomas  Denman,  ftsqoire,  being  associated 
suite  the  said  Justice,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  come  as  well  the  above  named  plaintiff  N*  B.  E.>sm 
the  above  named  defendant  N.  D.,  by  their  respective  attorneys  also  above 
I,  and  the  jurors  of  the  jury,  whereof  mention  is  above  made,  being 
,alao  come,  who  to  speak  the  truth  of  the  matters  aforesaid  being 
,  tried,  and  sworn,  as  to  the  first  issue  within  joined  between  the  parties 
aforesaid  say  "  (Verdict  for  the  plaintiff  on  both  issues*  Damages  22?.  Is,  lOrf. 
and  40s,  costs.)  "And  thereupon  the  said  Sir  John  Palteson,  Knight,  the 
Judge  before  whom  in  the  absence  of  and  in  the  place  and  stead  of  the 
said  Sir  Thomas  Denman,  Knight,  the  said  Chief  Justice,  the  said  issues 
were  tried  in  form  afbrcsirid,  and  before  the  end  of  <tbe  sittings  of  Nisi 
Has  as  which  the  sdtf  cause  tvaa  tried,  fp  wit*  on  the  5th  day  of  Fe- 
bruary%  in  the  year  of  our  Lord  1833,  at  Westminster  aforesaid,  certified' 
under  his  hand,  upon  the  back  of  the  record  of  and  in  the  said  action, 
affording  to  the  form  of  the  state**  in  such  o*Mh.6c»ithat.he  was. of 
opinio*  that  execution  ought  to  issue  on  Tuesday  the  5th  day  of  March 
then  next,  for  the  sum  found  by  the  said  verdict ;  and,  thereupon,  after- 
wards and  after  the  granting  the  said  certificate,  to  wit,  on  the  ]0sfc  day  of 
March,  in  the  third  year  of  the  reign  of  our  said  lord  the  King,  before  our 
lord  the  King  at  Westminster,  comes  the  said  Ni  B.  B.  the  plaintiff  by 
his  attorney  aforesaid,  and  prays  judgment:  and  that  the  damages,  costs, 
and  charges  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  end  also 
his  costs  and  changes  try  him  about  bis  suit  in  this  behalf  expended  of 
increase,  may  be  adjudged  to  him,  &c  Therefore  it  is  considered  by  the 
Court  of  our  said  lord  the  King,  before  the  King  himself,  according  to 
the  Jots*  of  the  statute  in  such  case  made  and  provided,  that  the  said 
X  B.  ML,  the  plaintiff,  do  recover  against  the  said  N.  D.%  the  defendant, 
UssrtdmnegeV'&c. 
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****■*>      .    Coombs  and  Another,  Assignees  of  Samuel 

J%27th.  *•  P 

Coombs,  a  Bankrupt,  against  Beaumont. 

a  steam  engine  HHROVER  for  steam-engines,  other  engines,  trams, 

erected  for  the      JL  ~  .      .  . 

purpose  of  tram  waggons,  carts,  waggons,  weighing-machines, 

Suer^tobe    &c.     Plea,  not  guilty.     At  the  trial  before  Gurney  B* 

le^of  wdi     at  the  Monmouth  Summer  assizes  1832,  the  following 

hu^mfbuttt)  aPPeared  to  ^  the  facts  of  d*  case;— -The  bank- 
be  held  as  the    rupt    on    tiie    31st    0f  jh^    ^s,    became    tenant 

property  of  thn        V  '  ^ 

Undiord,  sub-    under  a  lease  granted  to  him   and  his  partners  by 

ject  to  such  * 

use,  will  not      Philip  Jones  of  a,  farm   called  Getty  Deg  Farm,  and 

pass  to  the  asL  .'  .  , 

signeesoftbe  coal  mines  under  it.  There  was  a  proviso  that  an 
bankruptcy!  for  inventory  and  valuation  should  be  mad?  of  the  work- 
whhS  AedeT  men's  tools,  moveable  engines,  and  machines,  and  all 
^ood^and  ^e  timt>er  "d  ot^er  materials,  being  the  property  of 
chattels*'  in  p#  Jones,  then  being  in  and  upon  the  collieries  3  that  the 
*•  72.,  nor  had    lessees  should  have  the  full  use  and  enjoyment  of  all 

the  bankrupt-  ' 

the  actual  or  and  singular  the  said  stock  and  moveable  engines  and 
ship!"11  °  materials  during  the  continuance  of  the  demise;  and 
that,  at  the  expiration  or  sooner  determination  of  the 
term,  the  said  stock,  workmen's  tpola,  and  moveable 
engines  and  materials,  together  with  all  improvements, 
additions,  and  reparations  which  should  be  made  of, 
in,  or  to  the  same  by  the  lessees,  their  executors, 
administrators,  or  assigns,  at  any  time  during  the  said 
term,  should  be  delivered  up  to  P.  Jones,  his  executors, 
administrators,  or  assigns,  for  his  and  their  own  use 
and  benefit  Proviso  for  re-entry,  if  the  rent  should  be 
in  arrear  thirty  days,  or  in  case  the  lessees  should  be- 
come bankrupt  or  insolvent,  or  any  judgment  should  be 

entered 
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entered  up  and  execution  issue  thereon  against  them*        1833. 
Philip  Jones  afterwards  died,  and  his  interest  vested  in       — 

*  Coosris 

Mrs.  Mary  Jones.  again* 

It  being  deemed  advantageous  for  the  lessees  to  ob- 
tain a  lease  of  the  coal  under  an  adjoining  estate  called 
the  Bryn,  the  property  of  one  John  Jones,  a  verbal  agree- 
ment was  entered  into  for  a  lease  of  that  coal,  linder 
which  agreement  the  lessees  were  permitted  to  take 
possession ;  and  it  was  provided  by  the  agreement,  that 
any  erections  or  machinery  to  be  put  up  by  them  should 
belong  to  the  landlord  at  the  end  or  determination  of 
the  term,  and  that  in  all  respects  the  lease  should  con- 
form to  that  previously  granted.     It  was  also  provided 
that  Mr.  Jones  should  contribute  to  the  erection  of 
the  engine  and  the  sinking  of  a  new  pit    On  the  7th 
of  August  1829,  A  memorandum  of  agreement  was  exe- 
cuted by  the  lessees  and  the  defendant  as  the  agent  of 
John  Jones,  whereby  it  was  agreed  that  the  steam-engine, 
machinery,  pumps,  pipes,  castings,  chains,  tram  plates, 
and  other  materials  in  and  about  the  pits  the  lessees 
were  then  sinking  upon  part  of  the  Great  Penllwyn  Farm, 
near  the  Bryn,  and  all  additions  which  should  be  there- 
after made  to  the  same  were  then,  and  should  at  all 
future  times,  be  held  as  the  property  of  John  Jones,  sub- 
ject to  the  use  of  them,  on  the  part  of  the  lessees,  for 
raising  coal  from  the  said  part  of  Penllwyn  Farm,  upon 
all  the  terms,  conditions,  and  covenants  contained  in  the 
'  lease  of  Gelly  deg  Colliery,  which  they  (the  lessees)  held 
under  his  mother  Mrs.  Mary  Jones.    All  the  lessees 
except  Coombs,  having  failed,  the  work  was  carried  on 
by  him  alone:  he  committed  an  act  of  bankruptcy  on 
the  7th  of  February  1831,  and  a  commission  issued 
against  him.    The  defendant  was  the  agent  both  of  John 

Jones 
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183S.        Jones  and  Mrs.  Mary  Jones,  and  had  taken  possession 

— — — '        of  the  stock,  machinery.  &c.  on  their  behalf.     It  was 
Coombs 

^gaimt  proved  to  be  a  well  known  usage  to  let  old  coal  mines 
ready  famished,  but  virgin  collieries  always  without 
furniture. 

It  was  contended  for  the  plaintiffs,  that  they  were 
entitled  to  recover  the  value  of  the  whole  stock,  as 
having  been  in  the  reputed  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  On  the 
other  hand,  it  was  argued  for  die  defendant*  that 
the  Bryn  Colliery  and  the  Gelly  deg  Colliery  were 
one,  and  that  the  case  fell  within  SUnrerv.  Hunter  {a). 
The  learned  Judge  told  the  jury  that  the  uaage  proved 
of  demising  machinery  with  old  coUi&ies,  the  landlord 
vefctifting  the  right  to  it  on  the  determination  of  the 
tenants  teas*,  rebutted  tfa  preemption  of  reputed 
<ywftership  which  would  otherwise  arise  from  the  te- 
mmt's  possession  of  the  articles  and  machinery  at  the 
GeUy  deg  Colliery;  but  this  usage  did  not  apply  to 
the  Bryn  Colliery,  which  was  oniy  opened  in  1328 
«nd  therefore  as  to  the  machinery  and  other  articles 
there,  at  the  time  of  Coombsfs  bankruptcy,  there  was 
nothing  to  rebut  the  presumption  of  reputed  owner- 
ship arising  from  the  possession  by  the  bankrupt;  and 
the  jury  found  first,  that  at  the  time  of  the  bankruptcy, 
<the  bankrupt  was  the  reputed  owner  of- the  machinery 
bought,  and  brought  to  the  Bryn,  including  the  steam- 
engine;  secondly,  that  he  was  not  the  reputed  owner  of 
what  was  brought  from  the  GeUy  deg  to  the  Bryn,  nor 
of  what  remained  at  the  GeUy  deg.  A  verdict  was  then 
entered  for  the  plaintiff,  the  amount  to  be  fixed  by  an 

(«)  3  #.  $  £  368. 

arbitrator, 
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arbitrator,  but  die  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  reduce  the  verdict  by  the  amount 
of  the  value  of  the  steam-engine. 

A  rule  nisi  was  obtained  in  last  Michaelmas  term  for 
entering  a  nonsuit,  on  the  ground  that  all  the  machinery 
at  the  Bryn  belonged  to  the  landlord;  or  to  reduce 
the  damages  by  the  amount  of  the  value  of  the  steam- 


COOMM 

againtt 
BW?UM0NT# 


The  Salictior-Gencrxd  and  Made  now  shewed  cause* 
The  learned  Judge  was  clearly  right  as  to  the  move* 
ables.  (To  this  the  Court  assented.)  Then,  as  to  the 
steam-engine,  that  would  pass  to  the  assignees  as  part 
of  the  property  of  the  bankrupt,  because  it  was  a  fixture 
pot  up  for  trading  or  manufacturing  purposes,  and  re- 
movable by  the  tenant  at  the  end  of  his  term,  La&fom 
v.  Lawton  («).  At  all  events  it  waas  a  tenant's  fixture, 
and  then  it  was  in  the  order  and  disposition  of  die  bank- 
rapt  within  €  G.  4.  c.  16.  s.  72.  In  Ea  parte  Justin  (&) 
Sir  George  Beet  said,  that  where  fixtures  are  capable  of 
removal  by  an  outgoing  tenant,  without  injury  to  the 
freehold,  they  are  in  the  order  and  disposition  of  such 
tenant  within  the  bankrupt  law. 


Ludlow  Serjt,  Richards,  and  Whately  in  support  of 
the  role.  According  to  Horn  v.  Baker  (c),  (recognised 
and  acted  on  in  the  late  case  of  Clark  v.  Crawnskaw(£)$) 
the  steam-engine  at  the  Bryn  did  not  pass  to  the  as- 
signees. There  it  was  held  that  certain  stills  fixed  to 
the  freehold,  which  had  been  leased,  together  with  a 


(a)  ZAlk.\Z. 
(e)  9  East,  21 5. 


(ft)  I  Deacon  <%  Chitty't  Rep.  207. 
(d)  ZB.  $  Ad.  884. 

distill 
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1835.        distill  house,  to  the  bankrupt,  did  not  pass  to  his 
r      "       assignees  under  the  description  of  goods  and  chattels 
ogam*        within  the  21  Jac.  I.  c.  19.  5. 1 1.   In  that  case  the  Court 
took  a  distinction  between  those  articles  and  certain 
other  utensils  which  were  not  fixed,  but  merely  stood 
upon  frames  or  horses,  which  they  held  would  pass  to 
the  assignees  under  the  words  of  the  statute.    In  Storer 
▼.  Hunter  (a)  it  was  held  that  the  possession  by  a  tenant 
of  certain  fixed  machinery,  which  he  had  taken  on  lease 
together  with  some  collieries,  and  of  new  machinery 
which  he  had  erected  to  replace  some  of  the  old,  was 
not  to  be  considered   a  reputed  ownership  within  the 
meaning  of  the  statutes  of  bankruptcy  either  during  the 
term,  or,  after  he  had  forfeited  ft,  between  a  judgment 
Jn  ejectment  by  his  landlord  and  the  execution  of  the 
writ  of  habere  facias  possessionem.     [Parke  J.     The 
Court  there  relied  on  a  usage  which  was  proved  of 
demising  the  machinery  with  the  collieries,  the  land- 
lord retaining  a  right  to  it  on  the  determination  of  the 
tenant's  lease,  for  that  usage  rebutted  the  presumption 
of  a  reputed  ownership  arising  from  the  possession  of 
the  articles.    In  this  case  the  evidence  is,  that  there  is 
no  such  usage  as  to  a  virgin  colliery  like  the  BrynJ} 

Denman  C.  J.  As  to  the  steam-engine,  I  think  this 
case  must  be  governed  by  Horn  v.  Baker  (ft),  and  that 
the  engine  does  not  pass  to  the  assignees. 

Littledale  J.  I  see  no  reason  to  deviate  from  the 
rule  laid  down  in  Horn  v.  Baker.  The  steam-engine  is 
part  of  the  freehold,  and  does  not  come  under  the  do 

(a)  ZB.$C.  56S.  (6)  9  Eatt,  215. 

scription 
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scription  of  goods  and  chattels.    Independently  of  thfti,        l&$3» 

property  affixed  to  the  freehold  is  not  within  the  intent 

of  the  statutes  became  the  possession  of  such  property        against 

does  not  create  a  visible  ownership  in  the  bankrupt,  so 

as  to  procure  him  credit. 

Parke  J.  The  steam-engine  if  affixed  to  the  free- 
hold clearly  does  not  pass  to  the  assignees,  because  it 
does  not  come  within  the  description  of  goods  and 
chattels  in  the  6  G.  4.  c.  16.  s.  72.  This  was  determine^ 
in  the  case  of  Horn  v.  T$atyr  (a),  apd  since  that  case,  as 
Jar  as  my  experience  goes,  I  never  knew  that  any  dis- 
tinction was  made  between, /such  fixtures  as  would  h? 
removeable  between  landlord  and  tenant,  aqd  such  as 
would  not.  But  then  if  is  said^  that  tbjs  ${eam-engi^? 
vested  in  the  {assignees  as  part  of  the  property,  pf  th,e 
bankrupt*  I  think  it  was ,  not  his  property ;  fqr  it  wap 
agreed  on  the  7th  of  August  1829,  between  the  Jes^cjr 
and  lessee,  that  the  steam-engine,  machinery,  &c,  th$p 
were,  and  should  at  all  future  times  be  held  as  the  prc^ 
perty  of  the  lessor,  subject  to  the  lessee's  right  to  u^e 
them.  The  steam-engine,  therefore,  was  the  absolute 
property  of  Jones  the  landlord,  and  the  bankrupt  had 
the  mere  right  to  use  it  during  the  term. 

Patteson  J.  concurred. 

Rule  discharged  as  to  entering  a  nonsuit;  absolute 
for  reducing  the  damages. 

fa)  9  Bast,  215.     See  Trappes  ▼.  Sorter,  5  Tyrrhitt,  605. 
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May  29th. 


Carr,  Administratrix  of  Joseph  Walker, 
against  Robert  Roberts. 


POVENANT.  The  declaration  stated,  that  Joseph 
Walker  the  intestate,  in  his  lifetime,  in  consideration 
of  600/.,  became  bound  to  one  Anne  Smith  in  the  penalty 
of  1200/.  for  the  payment  by  him  the  said  J.  W.f  his 
heirs,  executors,  and  administrators,  of  an  annuity  of 
100/.  to  the  said  Anne  for  the  term  of  her  natural  life. 


Declaration 
stated,  that  by 
indenture 
between  de- 
fendant and  Jm 
W,,  reciting 
that  defendant 
for  certain  con 
siderations  had 
agreed  to  pay 
off  certain 

mortgage!  and    That  afterwards,  by  indenture  of  bargain  and  sale,  made 
defendant  co-     between  the  intestate  of  the  first  part,  the  defendant  of 

Tenanted  to 

and  with  J.  w.  the  second  part,  and  William  Roberts  and  John  Roberts 

to  save,  protect, 
defttid,  lceep 
harmless,  and 
indemnify  J. 
IT.,  his  heir*, 
executors,  ad- 
ministrators, 
&c,  from  the 


of  the  third  part,  reciting  that  the  said  Joseph  Walker  was 
seised  of,  and  entitled  to,  certain  freehold  and  other  pre- 
mises, described  in  a  schedule  to  that  indenture,  but  that 
the  same  were  subject  to  divers  mortgages,  incumbrances, 
payment  of  the    and  payments ;  and  that  the  said  J.  W.  was  indebted  to 

said  debts,  and 

from  all  actions,  divers  persons  in  certain  sums  in  another  schedule  also 

&c.  in  respect 

of  them.  enumerated;  and  that  J.  W.  had  proposed  to  convey 

Breach,  that 
SOOt.  of  an  an- 
nuity, for  pay- 
ment of  which 
J.  W.  bad 
bound  himself, 
his  heirs,  ex- 
ecutors, and 
administrators, 

became  in  arrear,  and  remained  so  after  J.  JrVs  death.;  and  that  desendaat  did  not  pay  the 
same,  nor  protect  or  indemnify  J.  W»,  his  executors  and  administrators,  &c.  by  reason 
whereof  the  annuity  bond  became  forfeited,  and  the  gmta  recovered  against  the  plaintiff; 
administratrix  of  J.  IT.,  and  had  judgment  for  20f.  the  amount  of  assets  admitted  to  be  in 
band,  and  for  the  residue,  judgment  of  assets  quando  t 

Held,  that,  looking  to  the  whole  of  the  deed  declared  upon,  there  appeared  a  covenant  by 
the  defendant,  not  only  to  indemnify,  but  to  pay  the  debt. 

Semble,  per  Parke  J,,  and  held  by  Patteson  J.,  that  if  the  express  covenant  to  protect 
and  indemnify  had  stood  alone,  a  sufficient  breach  of  that  covenant  appeared.  {Little* 
dale  3.  dobitante.) 

Held,  that  the  plaintiff  might  recover  the  whole  arrears,  for  which  she  was  liable,  as  ad- 
ministratrix, to  the  grantee  of  the  annuity,  though  she  bad  only  paid  a  part. 

comply 


the  said  premises  to  the  defendant,  and  that  he  should, 
in  consideration  thereof,  pay  the  said  mortgages  and 
sums  of  money,  and  also  an  annuity  of  200/.  to  J.  W. 
for  his  life,  which  proposal  the  defendant  had  agreed  to 
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comply  with :  —  It  was  witnessed,  that,  in  pursuance  of       Id  S3, 
the  agreement,  &c,  J.  W.  granted,  bargained,  sold,  and 
confirmed  to  the  defendant  the  said  freehold  premises 
(subject  to  the  said  incumbrances  as  far  as  they  were 
affected  by  them),  to  the  defendant  in  fee ;  and  also 
bargained,  sold,  assigned,  transferred,  and  set  over  the 
leasehold  premises  to  him,  his  executors,  &c,  for  all  th<£ 
terms  and  interests  which  J.  W.  had  therein,  subject  as 
before.     And  the  defendant  covenanted  "  that  he  the 
said  defendant,  his  heirs,  executors,  or  administrators, 
should  and  would  from  time  to  time,  and  at  all  times 
thereafter,  well  and  sufficiently  save,  protect,  defend,  keep 
harmless  and  indemnified  the   said  Joseph  Walker,  his 
heirs,  executors,  administrators,  and  assigns,  and  hit 
and  their  goods    and    chattels,    estates,    and    effects 
whatsoever  and  wheresoever,    from  and  against    the 
payment  of  the  same  several  sums  of  money  mentioned 
in  the  schedule  to  the  said  indenture,  or  any  of  them* 
and  from   and  against  all   actions,   suits,   claims,   or 
demands,  for  or  upon  account  of  the  same  or  any  of 
them."     The  declaration  then  averred,  that  the  annuity 
of  100/.  to  Anne  Smith  was  mentioned  in  the  second 
schedule  to  the  indenture,  and  was,  and  from  thenceforth 
continued  to  be,  a  sum  of  money,  against  which  the 
defendant  by  the  said  indenture  so  covenanted  to  save, 
protect,  defend,  keep  harmless,  and  indemnify  the  said 
J.  W.,  Ms  executors,  &&  :  that  the  defendant  by  virtue 
of  the  said  bargain  and  sale*  and  of  the  statute  for  trans- 
ferring uses  into  possession,  became  seised  and  pos- 
sessed of  the  above-mentioned  premises  respectively: 
that  afterwards,  to  wit,  in  December  1829,  in  the  life- 
time of  Anne,  500/.  of  the  annuity  became,  and  was, 
and  still  is,  in  arrear :  that,  in  November  1829,  the  in- 
testate 
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1833.       testate  died,  and  the  plaintiff  took  out  administration,  of 
"^  all  which  premises  the  defendant  had  notice;  yet  the 

defendant  did  not,  nor  would  pay,  or  cause  to  be  paid, 
the  said  arrears  of  the  said  annuity,  to  wit,  the  sum  of 
500/.,  or  any  part  thereof,  to  the  said  Anne,  or  well  and 
sufficiently  save,  protect,  defend,  keep  harmless,  and  in- 
demnified the  said  Joseph  Walker,  his  executors  or  ad- 
ministrators, and  his  and  their  goods,  estates,  and  effects 
from  and  against  the  payment  of  the  said  sum  of  money 
so  mentioned  in  the  said  schedule,  and  of,  from,  and 
against  all  actions,  suits,  claims,  and  demands  for  or 
upon  account  of  the  same,  but  wholly  neglected  apd  re- 
fused so  to  do,  and  by  reason  and  on  account  thereof 
the  said  bond  became  forfeited,  and  an  action  accrued 
thereon  to  the  said  Anne  against  the  plaintiff  as  admini- 
stratrix :  that  the  said  Anne  thereupon  sued  the  present 
plaintiff  as  such  administratrix,  and  obtained  judgment 
for  1200/.,  and  7/.  damages;  the  sum  of  20/.,  part  thereof 
to  be  levied  of  the  goods  acknowledged  by  the  present 
plaintiff  to  be  then  in  her  hands  to  be  administered,  and 
the  rest  of  assets  quando  acciderint :  and  that  the  present 
plaintiff,  as  administratrix,  was  obliged  to  pay  the  said 
20&,  and  incurred  costs  to  the  amount  of  50/.  in  defend- 
ing the  action.  The  defendant  pleaded,  1st,  That  he  did 
pay  the  arrears,  and  did  indemnify,  &c.  2dly,  That  if  the 
plaintiff  was  damnified,  it  was  of  her  own  wrong.  Sdly, 
Ne  uncques  administratrix.  The  plaintiff  on  a  former 
trial  obtained  a  verdict  for  34/.,  but  on  motion  for  an 
increase  of  damages,  or  for  a  new  trial,  the  latter  was 
granted  (a).  At  the  second  trial  before  Denman  C.  J., 
at  the  Middlesex  [sittings  after  Michaelmas  term  1832, 

(a)  2  B.  %  Ad.  905. 

the 
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the  plaintiff  bad  a  verdict  for  534/. ;  but  Coltman,  for 
the  defendant,  obtained  leave  to  move  that  this  verdict 
might  be  reduced  to  34/.,  on  the  ground  that  the  cove- 
nant declared  upon  was  only  to  indemnify,  and  it  did 
not  appear  that  the  plaintiff  had  been  actually  damnified 
to  a  greater  amount  than  34/.  A  rule  nisi  having  been 
granted, 


1833-  - 

Cakb 
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The  Solicitor-General  and  White  now  shewed  cause. 
The  plaintiff  is  entitled  to  recover  the  whole  arrears  of 
the  annuity.  It  is  contended  on  the  other  side,  that 
the  intestate's  estate  being  insolvent  (which  is  t  as- 
sumed as  the  consequence  of  the  assignment  made  by 
him),  the  administratrix  cannot  be  compelled  to  pay 
those  arrears,  and,  consequently,  has  no  interest  upon 
which  the  present  action  can  be  grounded,  except  as  to 
the  sunt  of  34/.  That  is  assuming  that  her  only 
claim  is  to  indemnity  for  loss  actually  sustained.  But 
the  defendant's  covenant  was,  in  effect,  to  pay,  as  well 
as  to  indemnify.  The  Court  will  collect  this  from  the 
whole  of  the  contract  between  the  parties,  as  set  out 
in  the  instrument  declared  upon.  So  in  Sampson  v. 
Easterly  (a)>  an  indenture  of  demise  recited  that  the 
lessee  had  entered  by  virtue  of  a  former  agreement,  had 
palled  down  a  smelting-mill  on  the  premises,  and  had 
engaged  to  build  a  new  one ;  and  in  a  subsequent  part 
of  the  deed,  the  lessee  covenanted  to  keep  in  repair 
the  said  mill  engaged  to  be  erected  by  the  defendant  ; 
but  there  was  no  direct  covenant  to  build  the  mill. 
The  Court,  however,  held,  that  the  recital  of  an  agree- 
ment to  build,  followed  by  the   express  covenant  to 


Vol.  V. 


(a)  9B.  $  C,  505. 

G 


maintain 
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J  88$.  maintain  the  mill  to  be  erected,  made  a  sufficient  cove- 
~  c  R  nan*  in  law  to  erect  the  building ;  and  they  relied  upon 
gainst  Saltoun  v.  Houstoun  (a),  where  the  same  mode  of  con- 
struction  was  adopted.  [Parke  J.  Any  words  of  the 
deed  by  which  you  can  establish  an  agreement  and  con- 
nect it  with  the  parties,  will  make  a  covenant.]  Besides, 
the  administratrix  is  damnified,  within  the  meaning  of 
the  covenant  to  indemnify  by  the  judgment  of  assets 
quando  {b). 

Coliman  contra.  It  cannot  be  collected  here  that  any 
thing  more  was  intended  between  the  parties  than  an 
indemnity  to  the  testator  against  any  mischief  that 
might  happen  to  him  in  respect  of  the  annuity  and 
other  debts.  The  plaintiff  herself  has  so  treated  it;  for 
the  declaration,  after  setting  out  the  prior  parts  of  the 
deed,  states  that  the  defendant  did  thereby  covenant  "  to 
indemnify;"  not  to  pay  the  debts.  In  Saltoiin  v.  Hous- 
toun (a)  the  declaration  stated  the  defendants'  covenant 
according  to  the  effect  which  the  plaintiffs  contended  it 
ought  to  have;  and  the  deed,  when  set  out  on  oyer,  was 
held  to  bear  out  that  statement.  Here,  if  the  deed  had 
been  set  out  in  its  own  words,  it  might  have  been  con- 
tended that  the  effect  was  that  which  the  plaintiff  now 
seeks  to  give  it ;  but  she  has  not  done  so,  and  has  stated 
the  effect  differently  in  her  pleading.  Could  it  be  con- 
tended that  this  action  would  have  been  maintainable 
before  the  plaintiff  was  sued  ?  [Parke  J.  It  might  have 
been  so  contended,  if  the  time  for  payment  of  the  an- 
nuity had  expired  and  the  defendant  had  not  paid  it 

(a)  lBingh.438. 

[b)  LittlednleJ.  observed,  that  the  judgment  as  stated  in  the  declaration 
appeared  imperfect,  as  there  ought  to  have  been  an  assessment  of  damages 
under  the  statute. 

The 
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The  covenant  is  not  to  indemnify  merely,  but  to  "  save,  185S. 
protect,  defend,  and  keep  harmless/']  It  is  not  every 
covenant  to  a  testator  or  intestate,  not  even  every  per- 
sonal covenant,  that  can  be  sued  upon"  by  an  executor 
or  administrator.  There  must  be  a  damage  to  the  per- 
sonal estate.  Non  constat  here  that  the  personal  estate 
would  be  charged.  In  the  deed  granting  this  annuity, 
the  intestate  charges  not  only  his  administrators  but  his 
heirs ;  and  the  defendant's  covenant  is  to  indemnify  the 
heirs  as  well  as  the  administrators.  It  would  be  hard, 
therefore,  if  the  defendant  were  liable  to  the  adminis- 
tratrix before  she  had  actually  paid  the  arrears;  for  if 
she  recovers  from  him,  she  may  keep  the  money,  or 
apply  it  to  other  purposes,  and  in  the  meantime  the 
annuitant  may  have  recovered  from  the  heir,  who  may 
then  likewise  proceed  against  the  defendant  for  am 
indemnity. 

LmxEDAUB  J.  (a)  I  am  of  opinion  that  die  plaintiff 
is  entitled  to  recover  the  whole  sum  claimed.  (His 
Lordship  then  read  the  parts  of  the  declaration  setting 
out  the  annuity  deed,  and  the  recital  in  the  indenture 
between  the  plaintiff  and  defendant,  of  an  agreement  by 
the  latter  to  pay  the  mortgages  and  sums  scheduled.) 
So  far  it  appears  that  the  defendant  had  agreed  to  pay 
the  debts  mentioned  in  the  schedule,  of  which  that  in 
question  is  one.  He  then  goes  on  to  covenant,  that  he 
will  at  all  times  "  well  and  sufficiently,  save,  protect, 
defend,  keep  harmless,  and  indemnify,"  Joseph  Walker, 
his  heirs,  executors,  and  administrators,  against  the 
payment  of  the    sums  of  money  mentioned  in  the 

(a)  Denmam  C.  J.  had  gone  to  attend  the  Priry  Council. 

G  2  schedue, 
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18S3.  schedule,  and  all  actions,  suits,  claims,  or  demands  on 
account  of  them.  As  far  as  the  words  of  this  clause 
go,  if  there  were  nothing  more,  it  might  be  a  doubt 
whether  the  plaintiff  was  entitled  to  recover  piore  than 
the  20/.  and  the  costs  incurred  by  the  plaintiff;  but  the 
former  part  of  the  instrument  clearly  shews  that  there  is 
an  agreement,  in  effect,  that  the  defendant  shall  take 
this  debt,  among  others,  upon  himself.  That  is,  there- 
fore, the  defendant's  covenant.  Then  an  action  is 
brought  against  the  plaintiff  for  arrears  of  the  annuity 
to  the  amount  of  500/., 'and  judgment  is  given  against 
her.  That  arises  from  the  defendant  not  discharging 
the  arrears,  as  it  was  his  duty  to  do;  and  he  is  bound 
to  put  her  in  a  situation  to  pay  that  which,  by  his 
default,  she  has  become  liable  to  pay.  To  a  certain 
extent,  namely,  20/.  and  her  costs,  she  has  been  actually 
damnified.  The  defendant  suffers  no  prejudice  in  being 
called  upon  to  pay  the  whole  amount:  it  is  his  duty  to 
pay  it ;  and  it  makes  no  difference  as  to  that,  whether 
she  applies  it  in  discharge  of  the  debt  or  not. 

Parke  J.  The  Court,  in  effect,  decided  this  point 
when  they  ordered  a  new  trial  on  payment  of  costs; 
it  would  else  have  been  nugatory  to  grant  such  a  rule. 
There  are,  in  fact,  two  covenants  in  this  deed ;  — to 
pay  the  debts,  and  to  indemnify  the  testator  and  his 
representatives.  J  doubt  if,  upon  the  second  alone, 
this  action  was  not  maintainable,  for  by  that  the  de- 
fendant was  bound  to  protect  and  save  harmless  the 
covenantees.  But,  at  all  events,  there  is  a  breach  of 
the  first  covenant,  and  it  is  well  assigned ;  and  as  co- 
venants which  relate  to  the  personal  estate  go  (with 
some  few  exceptions)  to  the  personal  representatives, 

it 
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it  is  clear  that  the  administratrix  in  this  case  was 
entitled  to  sue  for,  and  recover,  the  whole  sum  de- 
manded. The  intestate  might,  if  a  judgment  For  the 
arrears  had  been  recovered  against  him ;  so,  therefore, 
may  the  administratrix.  This  case  is,  in  principle,  like 
Letkbridge  v.  Mytton  (a). 


SB 


1853. 

againU 


Patteson  J.  The  express  covenant  in  this  case  is 
not  only  to  indemnify,  but  to  protect ;  and  a  sufficient 
breach  of  that  engagement  is  alleged,  when  the  plaintiff 
states  that  the  defendant  did  not  protect  the  cove- 
nantees, and  by  reason  thereof  an  action  was  brought^ 
and  judgment  recovered,  against  the  administratrix,  to 
die  extent  of  all  the  assets  she  had.  I  do  not  mean, 
however,  that  I  entertain  any  doubt  as  to  there  bang 
also  a  breach  of  a  covenant  by  the  defendant  to  pay  the 
debt  As  to  the  amount  of  damages,  I  think  the 
plaintiff  is  entitled  to  the  whole  sum  claimed.  The 
argument  to  the  contrary  is  only  this,  that  if  she  re- 
covered it,  she  might  not  make  a  proper  use  of  it. 

Rule  discharged. 

(a)  S\B.  £  Ad.  772.    See  Huntley  ▼•  Sanderson,  1  Cro.  £  M.  467. 
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Doe  dem.  Knight  against  Nepean,  Bart. 

A  person  who  TjVECTMENT  for  copyhold  premises.     At  the  trial 

heard  of  for  before    Taunton  J.,    at  the   Dorsetshire   Summer 

^umedtote  assizes,  1832,  it  appeared  that  the  lessor  of  the  plaintiff 

b^^alpre!  claimed  the  premises  by  title  accruing  on  the  death  of 

sumption  as  to    Matthew  Knight.     Matthew  went  to  America  in  1807, 
the  time  of  his  *> 

death.    The      and  was  never  beard  of  after  that  year.     The  lessor  of 

fact  of  his  bar-  J 

ingbeenaliTe     the  plaintiff  was   then   of  age.     The  ejectment   was 

or  dead  at  any 

particular  pe-     brought  in   18 82,  and  the   question  at  the  trial  was, 

sUen  years,  whether  or  not  this  action  was  barred  by  statute  of 
b^e^artT"1  limitations,  21  Jac.  1.  c.  16.  5.1.  (a)  It  was  admitted 
relying  on  it.  fa^  Matthew  must  be  presumed  to  have  died,  more 
than  seven  years  having  elapsed  since  he  was  heard  of. 
If  that  presumption  were  considered  as  referable  to  the 
time  when  the  last  intelligence  was  received  of  him,  the 
ejectment  was  brought  too  late ;  but  if  it  arose  only 
when  seven  years  had  elapsed  from  the  receipt  of  such 
intelligence,  the  action  was  in  time.  The  learned  Judge 
was  of  the  latter  opinion,  and  directed  a  verdict  for  the 
plaintiff',  giving  leave  to  move  to  enter  a  nonsuit.  In 
Easter  term  last, 

Coleridge  Serjt.  and  Erie  shewed  cause  (A).  It  is  ad- 
mitted that  the  lessor  of  the  plaintiff  must  prove  his 
tide  to  have  originated  within  twenty  years.     In  this 

(<i)  Which  "enacts,  "  that  no  person  or  persons  shall  at  any  time  here- 
after make  any  entry  into  any  lands,  &c.  bat  within  twenty  years  next 
after  his  or  their  right  or  title  which  shall  hereafter  first  descend  or  accrue 
to  the  same." 

(6)  Before  Denman  C.  X,  LUlledale  J.,  Parke  J. 
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the  party  on  whose  death  the  title  accrued,  was  IMS* 
shewn  to  have  been  alive  in  1807,  and  must  therefore 
be  presumed  to  have  lived  till  within  twenty  years  of 
the  bringing  of  this  ejectment;  that  is,  till  1814.  One 
of  those  conclusions  which  the  law  invariably  draws  from 
certain  premises,  and  which  are  called  legal  presump- 
tions, is  the  continuance  of  life  in  a  person  once  known 
to  be  living,  till  the  contrary  appear:  2  Stark,  on  Ev.  261., 
£ded.(a),  citing  Wilson  v.  Hodges  (&),  where  Lord  Ellen* 
borough  refers  to  Throgmarton  v.  Walton  (c)  for  the  same 
point.  The  presumption  as  to  this  fact  has  no  definite 
limit  except  that  which  has  been  laid  down  by  analogy 
to  the  express  provisions  of  certain  acts  of  parliament 
(namely,  the  statute  against  bigamy,  1  Jac.  1 .  c.  1 1 .  s.  2.  (d)9 
and  the  statute  19  Car.  2.  c.  6.  (e)9)  and  which  makes  the 
presumption  cease  after  seven  years.    But  for  the  analogy 

(a)  And  see  p,  681.  note  n.  Ibid. 

(*)  2  Ea*>  312.  (c)  2  Rod.  Rtp.  461. 

(a*)  Which  provides,  that  nothing  in  that  act  "shall  extend  to  any 
person  or  persons  whose  husband  or  wife  shall  be  continually  remaining 
beyond  the  seas  by  the  space  of  seven  years  together,  or  whose  husband 
or  wife  shall  absent  him  or  herself  the  one  from  the  other,  by  the  space 
of  seven  years  together,  in  any  parts  within  his  Majesty's  dominions, 
the  one  of  them  not  knowing  the  other  to  be  living  within  that  time.1* 

(«)  Entitled,  "  An  Act  for  Redress  of  Inconveniencies  by  Want  of 
Proof  of  the  Deceases  of  Persons  beyond  the  Seas  or  absenting  themselves, 
upon  whose  Lives  Estates  do  depend."  Sec  .  2.  enacts,  "  that  if  such 
persons  for  whose  lives  such  estates  have  been  or  shall  be  granted  as  (in 
the  preamble  is)  aforesaid,  shall  remain  beyond  the  seas,  or  elsewhere 
absent  themselves  in  mis  realm,  by  the  space  of  seven  years  together,  and 
no  sufficient  and  evident  proof  be  made  of  the  lives  of  such  person  or 
persona  respectively,  in  any  action  commenced  for  recovery  of  such  tene- 
ments by  the  lessors  or  reversioners;  in  every  such  case  the  person  or 
persons  upon  whose  life  or  lives  such  estate  depended,  shall  be  accounted 
as  naturally  dead ;  and  in  every  action  brought  for  the  recovery  of  the 
said  tenements  by  the  lessors  or  reversioners,  their  heirs  or  assigns,  the 
judges  before  whom  such  action  shall  be  brought,  shall  direct  the  jury 
to  give  their  verdict  as  if  the  person  so  remaining  beyond  the  seas,  or 
otherwise  absenting  himself,  were  dead." 

G  4  drawn 
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1838.        drawn  from  these  acts  of  parliament,  the  present  eject* 

ment  could  not  be  supported  at  all ;  or  at  least  it  would 
Dob  dem. 
Kmmht       be  for  the  jury  to  say  whether  or  not  Matthew  Knight 

Nbesav.  was  dead.  Referring,  then,  to  these  statutes,  the  effect 
of  the  rule  to  be  deduced  from  them  clearly  is,  that  the 
presumption  of  life  is  to  be  cut  down  to  seven  years, 
but  continues  till  the  last  moment  of  that  period ;  and 
the  death  cannot  (in  default  of  evidence)  be  carried  back 
to  an  earlier  date.  Otherwise  it  must  be  contended  that 
the  party  who  was  supposed  to  be  living  at  every  point 
of  time  till,  the  seven  years  were  complete,  must,  after 
that  period  elapsed,  be  presumed  to  have  been  dead 
ever  since  the  seven  years  commenced.  In  the  case  of 
bigamy,  indeed,  a  different  reckoning  prevails ;  for  if  the 
husband  or  wife  has  not  been  heard  of  for  seven  years, 
a  second  marriage  during  that  period  is  presumed  to 
have  taken  [dace  after  the  party's  death ;  but  that  is  a 
supposition  in  favour  of  innocence ;  to  conclude  other- 
wise would  be  presuming  a  crime,  which  the  law  will 
not  do  (a).  In  Doe  dem.  George  v.  Jesson  (b\  Lord 
Ellenborough  said  (speaking  of  a  party  who  had  gone 
abroad  and  never  since  been  heard  of) :  "  As  to  the 
period  when  the  brother  might  be  supposed  to  have 
died,  according  to  the  statute"  (referring  to  19  Car.  2. 
c6.,  and  to  1  Joe.  1.  c.  11.)  "  the  presumption  of  the 
duration  of  life,  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be 
living.  Therefore,  in  the  absence  of  all  other  evidence 
to  shew  that  he  was  living  at  a  later  period,  there  was 
fair  ground  for  the  jury  to  presume  that  he  was  dead  at 

(a)  See  Rex  j    Twyning,  1  B.  %  A.  386*.  (6)  6  Eati,  85. 

the 
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the  end  of  seven  years  from  the  time  when  he  went  to        1&33. 

9e*  on  his  second  voyage,  which  seems  to  be  the  last       — — — 

Soft  cmbu 
account  of  him."     There  the  time  of  the  death  was  left       Kmaa* 


to  the  jury ;  but  no  objection  seems  to  have  been  taken  Nsnuuu 
on  that  account.  The  doctrine  of  Lord  EUenborough 
in  that  case  was  relied  upon  by  the  Court  in  Doe 
dem.  Uoyd  v.  Deakin(a).  Where  that  learned  Judge 
says  that  the  presumption  of  life  "  ends  at  the  expir- 
ation of  seven  years,"  he  must  be  taken  to  mean  that 
it  continues  till  then.  The  test  of  the  present  case  is, 
whether  an  ejectment  could  have  been  brought  on  the 
demise  of  the  lessor  of  the  plaintiff  more  than  twenty 
years  ago*  That  would  have  been  within  the  seven 
years:  the  plaintiff  therefore  would  have  been  non- 
suited. *  Can  it  then  be  said  that  this  action  is  barred 
by  the  statute,  as  being  brought  twenty  years  after  the 
title  first  accrued  ?  Suppose  a  term  of  seven  years  had 
been  granted,  to  commence  on  the  death  of  Matthew 
Knight.  According  to  the  argument  that  must  be  used 
on  the  other  side,  the  term  would  commence  and  eacpive 
at  the  same  instant. 

Fallen,  contra.  It  is  not  to  be  presumed  that  the 
death  took  place  either  at  the  beginning  or  the  end  of 
the  seven  years.  The  fallacy  on  the  other  side  lies  in 
confounding  presumption  of  the  fact  of  the  death  with 
presumption  as  to  the  time  of  the  death.  When  a 
party  has  not  been  beard  of  for  seven  years,  the  fact  to 
be  presumed  from  such  negative  proof  is,  that  he  is 
dead;  but  those  who  found  a  right  upon  his  having 
died  or  been  alive  at  a  particular  time  within  the  seven 

(a)  4  if.  £  y/.  433. 

years, 
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1835-        years,   must  establish  that  affirmatively  by  evidence. 
__  Unless  Matthew  Knight  was  alive  within  twenty  years, 

Dos  dens. 

Kwioh*       the  lessor  of  the  plaintiff  had  no  right  to  demise.    Has 

agabtit 

Nkpsait.       he  then  proved  that  fact?    The  only  conclusion  that 
arises  from  the  evidence  is,  that  at  a  certain  period  in 
1814  Matthew  Knight  was  dead.     If  the  presumption  of 
law  were  always  that  the  party  lived  till  the  end  of  the 
seven  years,  it  would,  in  a  great  majority  of  cases,  be  con- 
trary to  the  fact.     Suppose  a  legacy  were  left  to  C.  if 
he  survived  2?.,  and  B.  went  abroad,  and  was  not  heard 
of  for  seven  years :  must  it,  under  any  circumstances 
whatever,  be  presumed  that  C,  unless  he  lived  beyond 
the  seven  years,  did  not  survive  B.?  or  from  what 
time  will  the  legacy  be  considered  as  having  become 
due  to  C.  ?  and  may  not  this  be  determined  *by  the 
general  state  of  facts  in  the  case  ?    In  Norris  v.  Narris(a)9 
where  100L  had  been  left  to  Richard  Norris,  who  went 
beyond  sea,  saying  he  should  not  return  in  seven  years, 
and  who,  at  the  end  of  five  years,  had  not  been  heard  of, 
his  brother,  at  the  expiration  of  the  five  years,  took  out 
administration,  and  exhibited  a  bill  in  Chancery  against 
the  executor  for  the  100/.,  suggesting  that  Richard  was 
dead ;  and  he  obtained  a  decree  for  the  legacy,  giving 
security  for  the  repayment,  if  Richard  should  return. 
There  the  Court  clearly  was  of  opinion,  that  a  party, 
if  not  heard  of  for  seven  years,  might  be  presumed  to 
have  died  within  that  time.     Suppose  a  legacy  left  to  A.9 
then  to  2?.,  if  he  survive  .4.— if  not,  then  over  to  some 
other :  B.  goes  abroad,  and  is  not  again  heard  of;  A. 
lives  more  than  six  years  after.     Is  it  to  be  presumed 
that  B.  lived   some   months  longer?     Or  suppose  a 

(a)  Reports  temp.  Finch,  419.     See  Dixon  ▼.  Dixon,  S  Bro.  C.  C.  510. 
and  Mr.  Bett\  notes. 

testator 
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testator  devised  to  a  party,  who  went  abroad,  and  was 
not  again  beard  of.     If  the  testator  lived  nearly  seven 
years  after  the  last  tidings  were  received  of  the  devisee, 
it  must,  according  to  the  argument  on  the  other  side, 
be  a  presumption  that  the  devisee  outlived  the  testator; 
and  such  a  presumption  as  this  would  determine  the 
line  in  which  an  estate  should  pass.     In  Rome  v.  Has- 
land[a\  Lord  Mansfield,  after  observing  that,  in  cases 
of  pedigree,  it  is  sufficient  to  shew  that  a  person  has  not 
been  heard  of  for  many  years,  to  put  the  opposite  party 
upon  proof  that  he  still  exists,  goes  on  to  observe,  that 
"  what  is  done  on  such  a  trial  is  no  injury  to  the  man 
or  his  issue,  if  he  should  afterwards  appear  and  claim 
the  estate."     If  the  feet  of  death  be  erroneously  pre- 
sumed, the  error  may  be  repaired;  but  not  so  a  wrong 
presumption  as  to  the  time,  which  may  send  an  estate 
into  a  different  line  of  descent. 

Many  cases  have  arisen  in  the  equity,  common  law, 
and  ecclesiastical  courts,  where  it  would  have  been  im- 
portant to  settle  the  time  of  a  death  — as,  for  instance, 
where  persons  have-been  lost  in  the  same  ship ;  but  our 
courts  have  never  recognised  any  presumption  upon 
this  subject.  By  the  French  Civil  Code(i),  the  pre- 
sumptions in  the  case  of  persons  perishing  together  are 
precisely  laid  down,  with  reference  to  the  ages,  and 
other  circumstances;  but  our  law  has  no  such  rules. 
The  inference,  if  any  can  arise,  must  be  drawn  from 
the  particular  facts,  as  in  Broughton  v.  Randall  (c). 
Taylor  v.  Diplock  (d),  Mason  v.  Mason  (e)  in  the  goods 

(a)  1  W.  BL  405. 

(6)  Lit.  III.  lit.  1.  c  1.     Tbe  articles  alluded  to  are  cited  in  a  note 
to  Mason  ▼•  Mason,  1  Mer.  510. 

(c)  Crv.  Eliz.  503.     Cited  3  Bac.  Abr.  721. 

(d)  S  PhiOimore's  Rep.  261.  («)  1  Mer.  308. 

of 
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1833.        of  Selwyn(a)  are  instances  of  the  manner  in  which  such 
"— "~        cases  have   been  treated  by  the  Courts.     They  have 

Do*  dem.  #  * 

Knight  never  decided  upon  mere  presumption,  but  have  con- 
Nxpian.  sidered  that  the  fact  of  survivorship  was  to  be  proved 
by  that  party  whose  claim  accrued  by  it  A  similar 
question  of  this  kind  arose  in  the  case  of  a  woman  and 
her  housekeeper,  who  were  murdered  at  the  same  time 
at  Portsmouth,  the  mistress  having  left  the  housekeeper 
the  whole  of  her  property.  {Parke  J.  The  difficulty  of 
proof  there  would  operate  against  the  person  who 
claimed  under  the  servant,  according  to  the  doctrine  in 
Taylor  v.  Diplock  (6).]  The  like  rule  must  prevail 
here.  A  similar  case  (where  persons  were  lost  at  sea)  was 
before  this  Court  in  1831  (c);  but  the  rule  was  enlarged, 
that  the  parties  might  come  to  a  compromise.  In  no  in- 
stance have  the  Courts  presumed  the  time  of  death.  In 
Watson  v.  King  (d)9  an  action  of  trover,  one  Maxwell,  who 
had  given  a  power  of  attorney  toJ.S.  to  sell  the  property 
in  question  for  him,  sailed  from  Jamaica  in  March  1814* 
The  ship  parted  from  her  convoy,  in  bad  weather,  on 
the  9th,  and  neither  she  nor  Maxwell  were  again  heard 
of.  There  was  also  a  heavy  gale  on  the  20th.  On  the 
8th  of  June  in  the  same  year  J.  S.  sold. to  the  de- 
fendant under  the  power ;  and  at  the  trial,  in  1815,  the 
question  was,  whether,  before  that  time,  the  power  had 
not  been  revoked  by  MarwelPs  death?  Lord  Ellen- 
borough  (referring  to  the  rule  usually  adopted  in  cases 
of  insurance,  that  a  vessel  proved  to  have  sailed  and  not 

(a)  3  Hagn.  Ecc.  Rep.  748.  {b)  2  PMiimore,  261. 

(c)  See  alto  the  case  of  the  representatives  of  General  Stanwix  (in 
Chancery,  1772}.  Some  account  of  which  is  given  in  Mr.  Fcarnes  Post- 
humous Works  ;  and  see  other  notices  of  it  cited,  2  Stark,  on  Evid.  26. 
note  m. 

(d)  I  Stark.  AT.  P.  Ck  121. 

to 
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to  have  been  heard  of  for  two  or  three  years,  may  be  1 883. 
considered  as  lost)  thought  it  might  be  assumed  here  _  ~ 
that  the  vessel  was  lost,  and  that  Maxwell  had  perished;        Knight 

ugamtt 

but  left  it  to  the  jury  whether  or  not  he  was  dead  on       Nxfkam. 

the  8th  of  June.     They  found  for  the  plaintiff,  and  the 

Court  refused  a  rule  nisi  for  a  new  trial.    [Dcnman  C  J. 

The  onus  of  proving  that  Maxwell  died  before  the  8th 

lay  upon  the  party  who  relied  on  that  fact ;  and  it  was 

considered  to  be  proved.]     There,  as  in  this  case,  it 

might  have  been  contended,  that,  the  presumption  of 

loss  arising  at  the  end  of  two  or  three  years,  it  could 

not  be  assumed  that  the  vessel  had  been  lost  before  that 

period  expired.     But  the  presumption  really  was  this ; 

that  she  would  have  been  heard  of  within  that  time,  if 

she  had  not  been  lost ;  not  that  she  was  lost  at  the  end 

of  that  time.     And  it  is  the  same  as  to  a  person's  death. 

The  defendant  here  does  not  rely  upon  any  presumption 

that  Matthew  Knight  is  not  dead,  or  that  he  died  at  one 

time  or  another.     He  merely  stands  in  the  situation  of 

a  party  admitting  that  Matthew  Knight  was  dead  when 

the  action  was  commenced.    Then  the  plaintiff  (in  order 

to  defeat  an  adverse  possession  of  twenty-six  years)  has 

to  shew  that  his  title  accrued,  by  Mattheu?s>death9  within 

twenty. 

Cur.  adv.  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court.  The  case  of  Doe  v.  Nepean,  which  was 
argued  before  us  during  the  last  term,  was  this:  the 
lessor  of  the  plaintiff  claimed  as  grantee  in  reversion  of 
a  copyhold  estate  on  the  death  of  Matthew  Knight. 
The  lessor  was  of  age  in  1805.  In  1807  Matthew 
Knight  sailed  to  America,  and  was  never  afterwards 
heard  of,  and  there  was  no  other  evidence  of  his  death. 

The 
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1833.        The  ejectment  was  brought  in  1 832.   On  the  trial  before 

j^^      my  Brother  Taunton,  that  learned  Judge  thought  that 

Kwraiit       the  presumption  of  the  death  of  Matthew  Knight  arose 

•Nm-iah.       in  1814,  and  the  ejectment  bad  been,  brought  in  time; 

but  he  reserved  the  point  for  the  consideration  of  the 

Court,  and  gave  liberty  to  move  to  enter  a  nonsuit 

We  are  of  opinion  that  the  rule  should  be  made 

absolute. 

There  is  no  doubt  that  the  lessor  of  the  plaintiff 
must  recover  by  the  strength  of  his  own  title ;  and  in 
order  to  do  so,  must  prove  that  he  had  a  right  to  enter 
on  the  lands  sought  to  be  recovered,  within  twenty  years 
before  the  ejectment  brought ;  and  consequently  as  the 
presumption  is,  that  a  person  once  alive  continues  so 
until  the  contrary  is  shewn,  the  lessor  of  the  plaintiff 
was  bound  to  prove,  first,  the  death  of  Matthew  Knight  / 
and,  secondly,  that  it  took  place  within  twenty  years 
before  the  ejectment  brought 

The  absence  of  Matthew  Knight  abroad  for  seven 
years,  without  having  been  heard  of,  is  evidence  from 
which  a  jury  might  reasonably  presume,  and  iq  this 
case  have  properly  presumed,  his  death.  This  period 
has  been  adopted  as  the  ground  for  such  presumption 
in  analogy  to  the  statutes  of  1  Jac.  1.  c.  11.,  relating  to 
bigamy,  and  19  Car.  2.  c.  6.  as  to  the  continuance  of 
lives  on  which  leases  were  held ;  and  the  lessor  of  the 
plaintiff  clearly  proved  the  first  of  the  points  necessary 
to  maintain  his  case. 

But  such  absence  abroad  for  seven  years,  though  it 
naturally  leads  the  mind  to  believe  that  the  party  is 
dead,  and  therefore  is  sufficient  evidence  to  warrant  a 
presumption  of  fact  that  the  party  was  dead  at  the  end 
of  seven  years,  certainly  raises  no  inference  as  to  the 
exact  time  of  the  death ;  and  still  less  that  such  death 

took 
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took  place  at  the  end  of  seven  years.     Absence  for  that  1888. 

period  has  no  tendency  to  induce  the  belief  that  life  has  ~ "~~ 

r  '  Dos  d«m. 

ceased  at  that  precise  time ;  and  no  case  has  been  cited,  Kumar 


nor  do  we  know  of  any,  in  which  it  has  been  laid  down  Nxrsx*. 
as  a  rule  of  &zw,  that  such  a  presumption  ought  to  be 
made,  or  in  which,  in  point  of  fact,  any  such  effect  has 
been  given  to  evidence  of  absence  abroad ;  and,  on  the 
other  hand,  one  case  was  referred  to  in  which  Lord 
EQenborough  held,  that  though  the  loss  of  a  vessel  in 
which  a  person  sailed  might  be  presumed  after  having 
sailed  on  a  foreign  voyage  for  two  or  three  years  without 
having  been  beard  of,  and  so  it  might  be  taken  that  the 
person  who  sailed  on  board  was  then  dead,  the  time  of 
death  was  to  be  decided  upon  by  the  jury  according  to 
the  special  circumstances.  The  case  was  that  of  Watson 
v.  Bag  (a). 

We  are,  therefore,  of  opinion  that  the  lessor  of  the 
plaintiff,  who  gave  no  other  evidence  of  Matthew  Knight's 
death  than  his  absence,  failed  in  establishing  the  second 
requisite,  that  his  death  took  place  within  twenty  years 
before  the  ejectment  brought. 

The  difficulty  of  proving  the  precise  time  of  death  in 
this  and  similar  cases,  at  first  sight  appears  to  work  a 
hardship  on  the  lessor  of  the  plaintiff,  who  cannot  bring 
his  ejectment  until  after  the  seven  years  have  expired,  for 
until  then  the  death  is  not  proved,  and  yet  he  must 
bring  it  within  twenty  years  from  the  time  that  his  tide 
accrued  by  the  death  of  the  cestui  que  vie ;  and,  there- 
fore, he  has  not  practically  a  period  of  twenty  years 
wherein  to  bring  his  ejectment.  But  this  is  really  of 
little  moment ;  the  claimant  will  always  be  safe  in  com* 
•nencing  his  action  within  twenty  years  after  the  de- 
fa)  1  Starte  2ST.  P.  C  121. 

parture 
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parture  abroad ;  and  a  similar  hardship  will  often  occur 
where  a  party  entitled  is  ignorant  of  his  rights  during  a 
part  of  the  time  when  the  statute  of  limitations  is  run* 
ning.  On  the  other  hand,  if  we  were,  for  the  sake  of 
preventing  such  an  inconvenience,  arbitrarily  to  lay 
down  a  rule  that  seven  years'  absence  abroad  (the  party 
not  having  been  heard  of),  was  prima  facie  evidence  of 
bis  death  at  the  end  of  the  seven  years,  such  a  rule 
would  in  the  very  great  majority  of  cases,  nay  in  almos^ 
every  case,  cause  the  fact  to  be  found  against  the  truth* 
and,  as  the  rule  would  be  applicable  to  all  cases  in  which 
the  time  of  death  became  material,  would  in  many,  be 
productive  of  much  inconvenience  and  injustice. 

We  therefore  think  that  the  rule  should  be  made 
absolute. 

Rule  absolute. 


Gibson  against  Winter  and  Another. 

f^  OVEN  ANT  on  a  policy  of  assurance  under  seal, 

executed  by  the  defendants,  two  of  the  directors 

of  the  Indemnity  Mutual  Marine  Assurance  Company, 

wherein,  after  reciting  that  the  plaintiff  had  represented 


Wednesday, 
May  23d. 

A  trustee 
suing  as  •  plain- 
tiff in  a  court 
of  law,  mint  be 
treated  in  all 
respect*  as  a 
party  to  the 

defanceagaiMt  tc*  ^e  defendants  that  he  was  interested  in,  or  duly  au- 
in^t^^acdon06  ^or^  **  own«rt  agetO,  or  otherwise,  to  make  the  assur- 
agftinst  the        ance,  and  had  covenanted  to  pay  the  premium,  it  was 

cestui  que  trust,  r  J  r 

who  uses  his      witnessed,  that  in  consideration  of  the  premises,  and  of 

name:  And, 
therefore,  where 

a  broker,  in  whose  name  a  policy  of  insurance  under  seal  was  effected,  brought  covenant,  and 
the  defendants  pleaded  payment  to  the  plaintiff  according  to  the  tenor  and  effect  of  the  policy, 
and  the  proof  was,  that  alter  the  loss  happened,  the  assurers  paid  the  amount  to  the  broker 
by  allowing  him  credit  for  premiums  due  from  him  to  them,  it  was  held,  that  although  that 
was  no  payment  as  between  the  assured  and  assurers,  it  was  a  good  payment  as  between 
the  plaintiff  on  the  record  and  the  defendants ;  and,  therefote,  an  answer  to  the  action. 

8Q/ 


in  the  Third  Year  of  WILLIAM  IV.  97 

80/.,  the  defendants  covenanted  with  the  plaintiff  that        1895. 
the  capital  stock  and  funds  of  the  company  should  be       ~" 
liable  to  pay  and  make  good  all  such  losses  as  might        agakut 
happen  to  the  subject-matter  of  that  policy  in  respect  of 
the  sum  of  4000/.  thereby  assured,  which  assurance  was 
thereby  declared  to  be  upon  goods  laden  on  board  the 
ship  called  The  Courier,  lost  or  not  lost,  at  and  from 
Bio  de  Janeiro  to  a  market  in  Europe.    The  usual 
<jpies  of  the  policy  describing  the  risks,  &c.  were  then 
&t  out.    The  interest  in  the  goods  was  averred  to  be 
in  one  Le  Quesne,  and  a  loss  by  the  perils  of  the  sea*' 
Breach,  nonpayment  of  the  sum  of  4000/.  by  the  defend*. , 
sats.    Plea,  (among  others)  that  the  defendants  within 
a  reasonable  time  after  the  loss,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  Sec.  at,  &c  paid  to 
the  plaintiff,  out  of  the  capital  stock  and  funds  of  the 
company  the  said  sum  of  4000/.  in  the  said  policy  of 
assurance  mentioned,'  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  policy ;  and  upon 
this  issue  was  joined.    At  the  trial  before  Lord  Ten- 
terden  C  J.  at  the  London  sittings  after  Hilary  term  " 
1833,  the  following  appeared  to  be  the  facts  of  the 
case:  —  The  policy  was  effected  on  goods  the  property 
of  Mr.  Le  Quesne  of  Jersey f  who  employed  the  plaintiff 
and  his  partner,  one  Poindestrie,  insurance  brokers  ip 
London,  for  that  purpose.    A  loss  having  occurred,  a 
partial  adjustment  to  the  amount  of  3000/.  took  place  in 
)4£9  between  the  plaintiff  and  defendants,  the  defend- 
ants then  knowing  that  Le  Quesne  was  the  party  in- 
terested in  the  goods  insured.    The  defendants  on  that 
occasion  gave  credit  to  the  plaintiff  for  15242. 9«.  due 
from  him  to  them  for  premiums  of  insurance  on  ships 
and  property  of  other  persons,  in  part  payment  of  this 
Vol.  V.  H  3000/., 
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1833.  $0001.,  md  paid  the  balance,  1475/.  lis.,  in  cash  to  the 
plaintiff.  On  the  17th  of  July  the  plaintiff  informed 
Le  Quesne,  by  letter,  that  he  had  obtained  a  settlement 
of  3000/.  on  account,  which  sum  would  appear  to  the 
credit  of  his,  Le  Quesne' s,  account  at  two  months  from 
,  that  date.  Le  Quesne,  in  his  answer,  said,  "  The  same 
is  placed  in  due  conformity."  In  the  first  week  of 
October  1829  the  plaintiff  became  bankrupt,  without 
having  paid  over  to  Le  Quesne  either  the  amount  received 
by  him  or  that  allowed  in  account  by  the  defendants, 
and  this  action  was  in  fact  brought  by  Le  Quesne  in  the 
name  of  the  plaintiff  to  recover  from  the  defendants 
1524/.  9s.,  on  the  ground  that  the  plaintiff  was  autho- 
rised to  receive  the  amount  of  the  loss  in  money  only, 
and  that  a  payment  in  any  other  way  was  not  binding 
on  his  principal.  Lord  Tenterden  was  of  opinion  that 
that  general  rule  ought  to  prevail,  unless  Le  Quesne 
had,  in  this  case,  recognised  and  adopted  the  mode  of 
payment ;  and  observed  that  if  the  mode  of  payment 
had  been  made  known  to  Le  Quesne9  and  he  had  not, 
within  a  reasonable  time,  objected  to  it,  he  must  be 
taken  to  have  adopted  it ;  that  the  question  was,  whe- 
ther he  did  know  it.  Gibson,  his  Lordship  observed,  in 
his  letter  of  the  17th  of  July,  informed  Le  Quesne  only 
that  he  had  obtained  an  adjustment  to  the  amount  of 
3000/.,  not  that  he  had  received  actual  payment  of  that 
sum,  and  that  that  sum  would,  at  the  end  of  two  months, 
be  placed  to  his,  Le  Quesne%  credit:  Le  Quesne,  in  his 
answer,  after  adverting  to  the  adjustment,  said,  "  the 
same  is  placed  in  due  conformity"  And  he  told  the  jury 
to  find  for  the  defendants  if  they  thought  Le  Qjtesne 
meant  to  give  credit  for  3000/.  to  Gibson,  and  to  accept 
him  as  his  debtor  instead  of  the  defendants.  The  jury 
found  for  the  defendants. 

A  rule 
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A  rule  nisi  was  obtained  for  a  new  trial,  on  the  18S3. 
ground  that  Le  Quesne's  assent  was  not  proved,  and 
that  although  in  general  where  an  agent  is  employed  to 
receive  money  of  a  debtor,  and  the  debtor  pays  him 
money,  the  debtor  is  discharged ;  yet  if  the  debtor  does 
not  pay  in  money,  but  settles  the  account  by  writing 
off  so  much  money  as  may  be  due  from  the  agent 
to  him,  the  latter  is  not  discharged,  Todd  v.  Beid  (a), 
Russell  v.tBangley(b),  Bartlett  v.  Pentland(c)9  Scott  v. 
2rw^g(<0. 

The  Solicitor-General,  Sir  J.  Scarlett^  and  Tomlinson 
in  the  last  term  shewed  cause  (e).  Though  it  be  true  that 
a  broker  has  no  authority  to  settle  on  any  other  terms 
than  those  of  payment  in  money,  yet  if  he  receives  pay- 
ment in  another  mode,  as  by  a  set-off  in  a  general  ac- 
count with  the  underwriter,  and  the  assured  afterwards 
recognises  and  adopts  that  mode  of  payment,  he  cannot 
afterwards  repudiate  it.  Here,  the  jury  have  found  that 
there  was  such  adoption,  and  there  was  ample  evidence  to 
warrant  that  finding.  The  plaintiff  acted  as  Le  Quesne9* 
agent  in  effecting  insurances  for  several  years;  he  in- 
formed him,  on  the  1 7th  of  July,  that  he  had  obtained  a 
settlement  of  30002.  on  account  of  the  loss,  and  that  that 
sum  would  appear  to  his,  Le  QuesnSs  credit,  at  two 
months  after  date.  Le  Qtsesne,  in  his  answer,  assents  to 
that,  by  stating  "  that  the  9000/.  shall  be  placed  in  due 
conformity,"  in  other  words,  that  he  will  debit  Gibson 
with  that  sum  at  the  end  of  two  months.  \Parke  J. 
That  might  be  an  assent,  if  Le  Quesne  had  had  notice  of 
the  mode  in  which  payment  had  been  made  to  Gibson  ; 

(a)  4  B.  <V  A.  210.  (b)  Ibid.  595. 

(c)  10  B.  f  C.  760.  (d)  i  B.&  JtL  605. 

(e)  Before  Deuman  C.  J.,  Liltledalc  J.,  and  Parke  J. 

H  2  but 
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1833.  but  he  was  not  informed  that  any  payment  had  been 
made,  and  much  less  that  it  was  made  by  set-off  in 

against  account]  Assuming  that  the  finding  of  an  assent  cannot 
be  supported,  the  cases  cited  in  moving  for  the  rule  do 
not  apply ;  for,  in  those,  the  actions  were  brought  in  the 
name  of  the  assured,  and  not  of  the  broker,  and  the  assured 
disputed  the  authority  of  the  broker  to  bind  them  ;  but 
here  the  action  is  brought  in  the  name  of  the  broker, 
and  he  attempts  to  repudiate  his  own  act,  and.  claims  to 
be  permitted  to  say  that  a  payment  which  he  himself 
has  received  is  no  payment  at  all.  Any  act  done,  or 
admission  made  by  a  party  on  the  record,  is  evidence 
against  him,  even  though  he  sue  as  trustee  for  another. 
Bauerman  v.  Radenius  (a).  An  admission  by  the  ob- 
ligee of  an  assigned  bond  (by  whom  the  action  must 
be  brought),  is  evidence  to  bar  the  action:  Craib  v» 
UAeth  (b).  The  issue  raised  on  the  record  is,  whether 
the  sum  mentioned  in  the  plea  was  paid  to  the  plaintiff; 
and  the  fact  of  payment  to  the  plaintiff  was  made  out. 

JR.  V.  Richards  contra.  The  issue  is,  whether  payment 
was  made  according  to  the  tenor  and  effect  of  the  po- 
licy. It  is  consistent  with  the  policy  that  Gibson  may 
have  effected  it  as  agent,  and  that  payment  may  have 
been  made  to  him  (as  in  fact  it  was)  in  that  character. 
Then  this  payment  to  him  by  set-off  in  account,  was 
not  one  which  he  had  authority  to  receive  as  agent, 
and  therefore  not  a  payment  made  according  to  the 
tenor  and  effect  of  the  policy.  Secondly,  there  was  no 
evidence  to  warrant  the  finding  of  the  jury  that  Le 
Quesne  had  ever  assented  to  the  payment  by  set-off  in 
account  between  the  defendants  and  Gibson,  for  there 

(a)  7  T.  R.  663.  (6)  Ibid.  670.  note  (6). 

was 
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was  no  proof  that  Le  Quesne  was  ever  informed  that        1853. 
the   payment   was    made   to    Gibson    in    that    mode. 
iParie  J.     The  difficulty  is,  that  Gibson  is  the  party        *&an* 
to  the  record.     Is  there  any  authority  for  saying  that  a 
plaintiff,  who  has  received  payment  in  a  mode  satis- 
factory to  himself,  can  be  permitted  afterwards  to  say 
that  it  is  no  payment?]     In  Carry.  Hinddiffe (a)f  to 
assumpsit  for  goods  sold  and  delivered,  the  defendant 
pleaded  that  the  goods  were  sold  and  delivered  to  the 
defendant  by  A~>  the  factor  and  agent  of  the  plaintiff, 
with  the  privity  of  the  plaintiff,  as  and  for  the  goods  of 
A,  and  that  the  defendant  did  not  know  that  the  goods 
were  not  the  property  of  A. ;  that  at  the  time  of  the  sale 
and  delivery,  A.  was  and  still  is  indebted  to  the  defend- 
ant in  more  than  the  value  of  the  goods,  and  that  the 
defendant  is  ready  and  willing  to  set  off  and  allow  to 
the  plaintiff  the  value  of  the  goods,  out  of  the  monies 
so  due  and  owing  from  A. ;  and  it  was  held,  on  special 
demurrer,  that  the  plea  was  good.    [Parke  J.     There, 
the  principal  was  the  plaintiff  on  the  record;   here,  the 
agent  is.]    The  covenant  being  with  him,  he  is  the  only 
person  who  could  sue  on  it,  and  the  question  is,  whe- 
ther, though  a  plaintiff  sue  in  fact  for  the  benefit  of  an- 
other,  any  thing  which  would  be  matter  of  defence 
against  him,  the  party  on  the  record,  is  an  answer  to 
an  action. 

Cur.  adv.  wit. 

Denman  C.  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court,  and,  after  stating  the  facts 
of  the  case,  proceeded  as  follows :  — »• 

On  the  trial  before  the  late  Lord  Tenterden,  at  the 

(a)  4  B.  $  C.  547. 
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1833.  sittings  after  Trinity  term,  the  defendant  had  a  verdict, 
on  the  ground  that  Le  Qpesne  had  acquiesced  in,  and 
adopted  the  mode  of,  payment  to  the  plaintiff,  and  was 
bound  by  it  Mr.  Pollock  moved  for  a  new  trial  in  the 
following  term :  — The  case  was  afterwards  fully  argued 
before  us;  and  if  it  had  depended  upon  the  propriety  o 
the  verdict  we  should  have  thought  it  right  to  submit 
the  case  to  the  consideration  of  another  jury,  for  we 
are  by  no  means  satisfied  that  there  was  sufficient 
evidence  of  adoption  by  Le  Qpesne,  as  he  was  never 
correctly  informed  of  the  real  state  of  facts. 

Another  objection  was,  that  as  the  covenant  was  with 
Gibson,  and  he  only  could  sue  upon  it,  payment  to  him, 
in  any  mode  by  which  he  was  bound,  would  be  a  good 
payment  as  against  Le  Quesnc ;  and  that  as  the  settle- 
ment with  the  plaintiff  bound  him,  it  equally  bound 
Le  Qjtesne  suing  in  his  name.  And  upon  full  consider- 
ation, we  are  of  opinion  that  this  objection  is  valid. 

The  plaintiff  though  he  sues  as  a  trustee  of  another, 
roust,  in  a  court  of  law,  be  treated  in  all  respects  as  the 
party  in  the  cause :  if  there  is  a  defence  against  him, 
there  is  a  defence  against  the  cestui  que  trust  who  uses 
his  name ;  and  the  plaintiff  cannot  be  permitted  to  say 
for  the  benefit  of  another  that  his  own  act  is  void,  which 
he  cannot  say  for  the  benefit  of  himself. 

The  following  are  the  authorities  which  appear  to  us 
fully  to  warrant  this  position.  In  Bauerman  v.  Bade- 
nius  (in  which  the  question  was,  whether  the  admission 
by  the  plaintiff,  who  was  clearly  a  trustee  for  another, 
could  be  received  in  evidence),  Lord  Kenyon  (a)  says : 
"  If  the  question  that  has  been  made  in  this  case 
had  arisen  before  Sir  Matthew  Hale,  or  Lords  Holt  or 

(a)  7  T.  R.  668. 

Hardxtricke, 
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Hardwickc,  I  believe  it  would  never  have  occurred  to  1833. 
them,  sitting  in  a  court  of  law,  that  they  could  have 
gone  oat  of  the  record,  and  considered  third  persons  as 
parties  to  the  cause.  If  the  plaintiffs  may  be  taken  to 
be  off  the  record,  then  they  may  be  examined  as  wit* 
nesses;  and  yet  it  is  not  pretended  they  could  have 
been  examined.  I  cannot  conceive  on  what  ground 
it  can  be  said  that  they  may  be  considered  not  as  the 
parties  to  the  cause  for  the  purpose  of  rejecting  their 
admissions,  and  yet  as  the  parties  to  the  cause  for  the 
purpose  of  preventing  their  being  examined  as  wit- 
nesses. I  take  it  to  be  an  incontrovertible  rule,  that  an 
admission  made  by  the  plaintiff  on  the  record  is  admis- 
sible evidence."  So  a  release  by  the  plaintiff  on  the  re- 
cord suinfffor  the  benefit  of  another,  was  decided,  in  a 
case  before  Lord  Mansfield  (cited  in  Bauerman  v.  Rqde- 
nius  (a) ),  to  be  a  good  answer  at  law,  and  Lawrence  J. 
expresses  the  same  opinion  in  the  case  last  mentioned ; 
and  courts  of  law  have  been  in  the  habit  of  exercising 
an  equitable  jurisdiction  on  motion,  and  setting  such 
releases  aside,  or  preventing  the  defendant  from  pleading 
them,  as  in  Legh  v.  Legh  {b),  Payne  v.  Sogers  (c)9  Janes 
v.  Herbert  (d),  and  Abbott  C  J.  in  Scaife  v.  Johnson  (e\ 
and  many  other  cases,  which  practice  shows  very  clearly 
the  opinion  of  the  Courts,  that,  but  for  their  equitable 
interference,  the  real  plaintiff  would  be  barred.  In  Craib 
v.  HAeth  (g)  the  circumstances  of  fraud  upon  the  real 
plaintiff  were  replied ;  but  no  objection  appears  to  have 
been  taken  on  this  ground,  and  the  general  practice  is 
undoubtedly  to  apply  specially  to  the  Court.     Again,  in 

(o)  7  T.  J?.  666.  (*)  1  Bos.  $  P.  447. 

If)  Doug.  407.  (rf)  7  Taunt.  421. 

(«)  S  B.  *  C.  4S9.  {g)  7  T.  R.  670.  note  (6). 
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i8S8.  Jlnerv.  George  [a\  where  trustees,  for  the  benefit  of 
creditors,  sued  in  the  name  of  the  insolvent,  Lord  Ellen' 
borough  held  that  a  receipt  in  full  for  the  amount  by 
the  plaintiff,  was  an  answer  to  the  action;  and  his 
Lordship  said :  "  If  a  motion  had  been  made  in  term 
time  to  prevent  the  defendant  from  availing  himself  of 
this  defence,  perhaps  we  might  have  interfered.  Sitting 
here,  I  can  only  look  to  the  strict  legal  rights  of  the 
parties  upon  the  record;  and  there  can  be  no  doubt, 
that  a  receipt  in  full,  where  the  person  who  gave  it  was 
under  no  misapprehension,  and  can  complain  of  no 
fraud  or  imposition,  is  binding  upon  him.  The  plain- 
tiff might  have  released  the  action ;  and  it  is  impossible 
to  admit  evidence  of  his  attempting  to  defraud  others." 

In  Jones  v.  Yates  (b)9  Lord  Tenterden  says :  "  We 
are  not  aware  of  any  instance  in  which  a  person  has 
been  allowed,  as  plaintiff  in  a  court  of  law,  to  rescind 
his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person,  whether  the  party  seeking  to  do  this 
has  sued  in  his  own  name  only,  or  jointly  with  such 
other  person;"  and  therefore  it  was  held,  that  where 
one  of  two  partners  disposed  of  some  of  their  effects  in 
fraud  of  the  other,  both  could  not  sue  in  a  court  of  law 
to  recover  for  them,  in  an  action  of  trover. 

Upon  principle,  and  upon  these  authorities,  we  are 
of  opinion,  that  if  there  be  a  good  defence  against  the 
plaintiff  there  is  a  good  defence  against  Le  Qtiesne  suing 
in  his  name. 

The  only  remaining  question  is,  whether  there  is  a 
good  defence  against  the  plaintiff. 

Now,  if  the  plaintiff  was  suing  for  himself  it  is  clear 
that  the  plea  of  payment  would  have  been  proved,  for 

(a)  1  Campb.  392.  (6)  9  B.  $  C.  530. 

credit 
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credit  given  to  the  plaintiff  by  mutual  agreement  for  the 
amount  of  the  premiums,  was  equivalent  to  payment  by 
the  plaintiff  to  the  defendants  of  that  amount  on  account 
of  the  premiums,  and  a  payment  by  the  defendants  to 
the  plaintiff  of  the  same  sum  on  account  of  the  loss. 

We  therefore  think,  that  the  defendants   were  no 

longer  liable,  but  as  this  point,  upon  which  we  decide 

the  case,  was  intended  to  have  been  reserved,  if  neces- 

saiy,  by  Lord  Tenterden,  in  which  case  a  nonsuit  would 

have  been  directed,  we  think  that  a  similar  rule  should 

be  now  pronounced. 

Nonsuit  to  be  entered. 


1838* 


Graves  against  Weld. 


Wednesday, 
June  12tfa. 


'rROVER  for  clover,  the  clover  hay,  and  clover  seed.  Tenant  far  a 

A  term  determin- 

Plea,  not  guilty.     At  the  trial  before  Taunton  J.,  at  able  upon  a  life, 

.  sowed  the  land 

the  Dorsetshire  Summer  assizes   1832,   a  verdict  was  in  spring,  first 

found  for  the  plaintiff  subject  to  the  following  case :  —      Md  soon  after 

The  plaintiff  being  possessed  of  a  close  under  a  lease  ^,e  {jfe?«l 

for  ninety-nine  years,  determinable  on  three  lives,   in  S3^dM«iiii- 

tbe  course  of  the  Spring  of  1830,  sowed  it  with  barley ;  mer*    I"the 
r      ©  »  *      autumn  the 

and  in  May  of  the  same  year,  he  sowed  broad  clover  tenant  mowed 

y  J  the  barley, 

seed  with  the  barley.     The  last  of  the  three  lives  ex-  together  with  a 

little  of  the 
clover  plant 
which  had  sprung  up.  The  clover  so  taken  made  the  barley  straw  more  valuable,  by  being 
mixed  with  it ;  but  the  increase  of  the  value  did  not  compensate  for  the  expence  of  cultivating 
the  clover,  and  a  fanner  would  not  be  repaid  such  expence  in  the  autumn  of  the  year  in 
which  it  was  sown.  The  reversioner  came  into  possession  in  the  winter,  and  took  two  crops 
«f  the  same  clover  after  more  than  a  year  bad  elapsed  from  the  sowing :  Held,  that  the 
tenant  was  not  entitled  to  emblements  of  either  of  these  two  crops ;  first,  because  emble- 
ments can  be  claimed  only  in  a  crop  of  a  species  which  ordinarily  repays  the  labour  by  which 
it  is  produced  within  the  year  in  which  that  labour  is  bestowed ;  and,  secondly,  because, 
even  if  the  plaintiff  were  entitled  to  one  crop  of  the  vegetable  growing  at  the  time  of  the 
cesser  of  his  interest,  this  had  been  already  taken  by  him  at  the  time  of  cutting  the  barley. 

pired 
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16SS*  pired  on  the  27th  of  July  1830,  the  reversion  then 
being  in  the  defendant.  In  the  autumn  of  1880,  the 
plaintiff  took  the  crop  of  barley,  in  the  mowing  of  which 
a  little  of  the  clover  plant  which  had  sprung  up  was 
cut  off  and  taken  together  with  the  barley.  In  January 
1831,  the  plaintiff  gave  up  the  possession  of  the  close 
to  the  defendant  According  to  the  usual  course  of 
good  husbandry,  broad  clover  is  sown  about  April  or 
May,  and  the  crop  is  fit  to  be  taken  for  hay  about  the 
beginning  of  June  in  the  following  year.  The  clover  in 
question  was  cut  by  the  defendant  about  the  end  of 
May  188 1,  which  was  more  than  a  twelvemonth  after 
the  seed  had  been  sown.  After  the  barley  is  cut,  the 
clover  is  sometimes  depastured  by  sheep  in  the  au- 
tumn, whereby  the  crop  is  made  thicker;  if  not  so 
fed  off,  the  shoots  would  be  killed  by  the  frost  in  the 
winter.  In  this  case  the  clover  was  not  depastured. 
Broad  clover  is  sometimes  sown  by  itself;  but  more 
frequently  with  barley,  flax,  oats,  or  wheat  The  part 
of  the  clover  plants  cut  off  with  the  barley  at  the  time 
of  mowing  it,  makes  the  barley  straw  better  as  fodder ; 
but  the  clover  is  sown  for  hay,  or  seed,  and  not  to  im- 
prove the  barley  straw.  When  the  clover  grows  up 
high,  it  is  injurious  to  the  barley.  It  is  the  common 
course  of  husbandry,  to  take  for  hay  a  second  crop  of 
the'  clover  in  the  autumn  of  the  year  after  it  is  sown ; 
and  a  second  crop  was  so  taken  by  the  defendant  in  the 
autumn  of  1881.  But  when  it  is  intended  for  seed,  no 
crop  is  taken  for  bay  in  the  summer.  Sometimes  the 
clover  is  left  for  a  third  year,  but  it  is  not  then  a  good 
crop.  The  usual  course  of  husbandry  is  to  plough  up 
the  land  in  the  autumn  of  the  second  year  for  wheat 
There  was  no  covenant  in   the  lease  as  to  the  away 

going 
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going  crop,  or  binding  the  tenant  to  any  particular        1838* 
coarse  of  husbandry. 

The  learned  Judge  took  the  opinion  of -the  jury  on 
the  two  following  questions.  First,  whether  the  plaintiff 
reocived  any  benefit  from  taking  the  clover  with  the 
barley  straw,  sufficient  to  compensate  him  for  the  cost 
of  the  clover  seed,  and  the  extra  expense  of  sowing  and 
rolling.  Secondly,  whether  a  prudent  and  experienced 
farmer,  knowing  that  his  term  was  to  expire  at  Michael* 
naif  would  sow  clover  with  bis  barley  in  the  spring, 
where  there  was  no  covenant  that  he  should  do  so;  and, 
whether,  in  the  long  run,  and  on  the  average,  he  would 
repay  himself  in  the  autumn  for  the  extra  cost  incurred 
in  the  spring.  The  jury  answered  both  these  questions 
in  the  negative. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  the  clover  cut  in 
May  1831,  a9  emblements. 

The  case  was  argued  in  this  term. 

FoUett  for  the  plaintiff.  The  question  is,  whether  the 
tenant,  whose  interest  has  been  put  an  end  to  by  the  death 
of  cestuique-vie,  is  to  have  the  crop  of  clover  as  emble- 
ments ?  The  rule  is,  that,  where  a  tenant  holding  for  an 
uncertain  time  sows  and  manures  the  land,  or  generally 
bestows  labour  and  expense  upon  it,  for  the  purpose  of 
raising  a  crop,  he  is  entitled  to  that  crop  as  emblements; 
though  he  is  not  entided  to  any  thing  of  a  permanent 
nature,  as  trees  planted  by  him,  or  their  produce.  The 
objection  to  the  right  of  the  tenant  in  this  case  will  pro- 
bably be*  that  the  clover  was  sown  early  in  the  May,  and 
not  cut  till  the  end  of  the  May  of  the  following  year ;  and 

that 
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1838*  that  because  some  of  the  old  authorities,  in  describing 
emblements,  use  the  words  "  annual  profits,"  the  tenant 

GftAW  .. 

against  here  cannot  be  entitled,  the  clover  not  coming  under 
that  description.  This  use  of  the  word  "  annual"  arises 
from  the  fact,  that  the  crop  sown,  in  most  cases,  is  taken 
in  the  course  of  a  year.  There  are,  however,  several 
sorts  of  crops  which  are  not  cut  in  that  time,  as  to  which, 
nevertheless,  the  tenant  is  entitled  to  emblements.  The 
principle  is  thus  laid  down  by  Mr.  Justice  Blackstone : 
"  If  a  tenant  for  his  own  lite  sows  the  lands,  and  dies 
before  harvest,  his  executors  shall  have  the  emblements 
or  profits  of  the  crop,  for  the  estate  was  determined  by 
the  act  of  God ;  and  it  is  a  maxim  in  the  law,  that  actus 
Dei  nemini  facit  injuriam.  The  representatives,  there- 
fore, of  the  tenant  for  life  shall  have  the  emblements,  to 
compensate  for  the  labour  and  expense  of  tilling,  ma- 
nuring, and  sowing  the  lands;  and  also  for  the  encourage- 
ment of  husbandry,  which  being  a  public  benefit,  tending 
to  the  increase  and  plenty  of  provisions,  ought  to  have 
the  utmost  security  and  privilege  that  the  law  can  give 
it  (a). .  . .  The  doctrine  of  emblements  extends  not  only 
to  corn  sown,  but  to  roots  planted,  or  other  annual  arti- 
ficial profit,  but  it  is  otherwise  of  fruit  trees,  grass,  and 
the  like ;  which  are  not  planted  annually  at  the  expense 
and  labour  of  the  tenant,  but  are  either  a  permanent,  or 
natural,  profit  of  the  earth.  For  when  a  man  plants  a 
tree,  he  cannot  be  presumed  to  plant  it  in  contemplation 
of  any  present  profit,  but  merely  with  a  prospect  of  its 
being  useful  to  himself  in  future,  and  to  future  succes- 
sions of  tenants  (6)."  Both  the  reasons  here  given,  the 
justice  of  compensating  the  tenant,  and  the  importance 

(a)  2  Bla.  Com.  122.  (Book  2.  cb.  viii.)  (b)  Ibid.  123. 
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of  encouraging  husbandry,  apply  to  crops  which  are  1833. 
not  annual.  The  doctrine  of  the  passage  in  Blackstone  ~ 
is  taken  from  Lord  Coke's  commentary  on  the  sixty-  ^ainti 
eighth  section  of  Littleton  (a).  The  distinction  is  be- 
tween those  cases  where  an  expense  has  been  incurred 
by  the  tenant,  on  the  expectation  that  the  crop  was  to 
repay  him,  and  those  where  the  tenant  has  not  been 
put  to  expense  on  such  expectation,  as  in  the  instance 
of  trees  not  planted  by  himself.  Therefore,  if  the 
lessee  for  life  of  a  hop-ground  die  in  August,  before  the 
hops  are  severed,  the  executor  shall  have  them,  though 
growing  on  ancient  roots :  Latham  v.  Atwood(b).  [XfV- 
tledale  J.  What  would  you  say  of  liquorice,  or  madder? 
Parke  J.  Or  teazles  ?]  The  Court  of  Common  Pleas 
has  allowed  the  right  to  emblements  of  teazles ;  Kings- 
hay  v.  Collins  and  Another  (c):  at  any  rate,  the  right 
was  not  contested.  But,  in  fact,  no  distinction  can 
be  taken  between  annual  and  other  artificial  crops.  The 
party  sows,  and  must  receive  compensation  for  so  doing; 
otherwise  no  tenant  for  an  uncertain  interest  would  sow 
or  manure.  And  the  questions  put  to  the  jury  by  the 
learned  Judge  who  tried  the  cause  were  intended  to 
ascertain  the  nature  of  the  crop,  not  the  time  it  takes 
to  come  to  maturity :  the  real  ground  of  the  tenant's 
claim  being  the  expense  and  the  labour.  {Parke  J. 
Would  you  extend  that  to  four  or  five  crops?  the  effect 
of  manuring  may  continue  for  ten  years.]  Only  one 
crop  is  claimed.  \Patteson  J.  That  you  have  had, 
the  crop  of  barley.]  The  finding  of  the  jury  is  con- 
clusive against  that.  Suppose  the  clover  had  been 
sown  without  the  barley;  as  the  facts  are  found,  the 

(«)  Co.  LxiU  55.0.  *.  (6)  On.  Car.  5 \ 5.        (c)  4  Bmgh.  802. 
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1833.       plaintiff  would  be  situated  exactly  as  he  is  at  present 
The  clover  is  not  sown  to  benefit  the  barley:  it  may  be 
injurious  to  it.     The  clover  was  sown  with  a  view  to 
*  repayment  by  cutting  the  clover;  the  barley,  with  a 
view  to  repayment  by  cutting  the  barley.     [Parke  J. 
But  you  have  had  a  crop  of  clover.]     Clover  is  sown 
that  it  may  be  mown  in  the  following  year.     The  plain- 
tiff has  had  no  compensation  for  sowing  the  clover. 
[Parke  J.    Some  compensation  he  has  had :   you  are 
insisting  that  he  must  have  an  adequate  one.]    It  may 
perhaps  be  questionable  whether  the  plaintiff  be  entitled 
to  a  second  crop  of  clover ;  but  that  he  does  not  seek ;  he 
does  not  complain  of  the  crop  cut  in  autumn  1831,  but  of 
that  cut  in  May.     [Patieson  J.    The  question  is  this;  if 
you  sow  a  crop  to  be  taken  eighteen  months  after,  are 
you  to  have  emblements?]    The  sowing  and  the  rolling 
were  exclusively  for  the  clover.     Suppose  the  cestui  qui 
vie  had  died  a  week  before  the  maturity  of  the  crop, 
would  there  not  have  been  emblements?    Then  why 
not  in  the  present  case?     When  is  the  year  to  begin  ? 
Is  it  to  be  the  next  calendar  year?  if  so,  the  crop  was 
taken  by  the  defendant  before  the  year  was  expired. 
[Littledale  J.    The  year  may  be   reckoned  from   the 
sowing.     Parke  J.    In  the  case  of  hops,  the  year  runs 
from  the  time  at  which  the  additional  expense  is  incurred 
which  is  necessary  to  make  the  hops  grow.]    There  is 
no  ground  for  confining  the  time  to  a  year  at  all :  it  is 
a  mere  question  of  repayment.     The  distinction  between 
crops  which  are  usually  annual  and  those  which  are 
permanent,  is  intelligible,  only  on  the  ground  that  ex- 
pense is  incurred  in  one  case  and  not  in  the  other.   And 
the  distinction,  so  understood,  would  be  consistent  with 
the  allowance  of  emblements  of  crops  which  came  to 
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maturity  thirteen  months  after  they  were  sown ;  a  case 
which  is  clearly  within  the  mischief  sought  to  be  pre- 
vented hy  the  privilege  of  emblements.  Dr.  Burn  (a) 
remarks,  that  the  matter  had  not  come  in  question ;  but 
gives  his  opinion  that,  "  for  clover,  saintfotn,  and  the 
like,  the  reason  of  manurance,  labour,  and  cultivation, 
if  the  same  as  for  corn." 

Gambier  for  the  defendant  The  true  principle  is, 
/  that  the  law  confines  its  allowance  of  emblements  to 
those  cases  in  which  there  is  an  outlay  of  cost  or  labour 
in  one  part  of  the  year,  the  recompence  for  which  cost 
or  labour  is  to  arise,  m  the  shape  gf  a  crgp9  in  another 
^part  of  the  same  year.  If  the  decision  in  this  case 
should  be  in  favour  of  the  plaintiff,  it  would  lead  to  in- 
numerable questions  hereafter,  all  of  which,  will  be  pre- 
cluded by  a  strict  adherence  to  the  ancient  rule,  which 
is  consistent  with  all  the  authorities  cited  on  behalf  of 
the  plaintiff  With  respect  to  the  passage  cited  from 
Blackstone,  although  it  is  true  that  the  privilege  of  em- 
blements was  established  for  the  purpose  of  encouraging 
husbandry,  and  of  compensating  the  tenant  for  his 
labour  and  expense,  yet  neither  of  these  purposes  fur* 
nishes  the  test  by  which  it  is  to  be  determined  to  what 
extent  that  privilege  is  to  be  allowed.  It  is  good  hus- 
bandry to  convert  unproductive  grass  land  into  fertile 
meadow  land,  yet  the  law  allows  no  compensation  for  so 
doing (6).  It  is  good  husbandry  to  plough  and  manure 
land ;  yet  if  the  tenant's  estate  determine  before  he  puts 
in  the  seed,  he  will  be  entitled  to  no  compensation  (c). 

(«)  4  Bcc.  Law,  299.     Cited  in  1  Williams  Executon,  454. 

(6)  Co.  LUU  69.  a. 

(c)  HaUU  MSS.  note  (4)  to  Cb.  LOU  55.  a.  (cd.  J7.'£  B.) 
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183S.  Br.  Abr.  (a)  Then  as  to  the  compensation.  IF  a  tenant 
by  statute  merchant  sow  the  land,  and  before  the  matu- 
rity of  the  crop  he  be  satisfied  by  a  casual  profit,  he 
shall  have  the  corn,  and  therefore  receives  more  than 
compensation  for  his  expense  and  labour  (£).  Therefore 
these  two  tests  must  be  abandoned ;  and  this  destroys 
any  argument  which  could  be  drawn  from  the  finding  of 
the  jury,  for  that  finding  really  amounts  only  to  this, 
that,  generally,  a  tenant  who  sowed  clover  in  the  spring 
would  not  receive  compensation  before  the  following 
Michaelmas,  and  that,  in  this  particular  instance,  the 
tenant  has  not  received  compensation.  It  might  be 
added,  too,  that  the  finding  is  imperfect,  even  as  to  the 
question  of  compensation ;  it  ought  to  have  extended  to 
the  July  of  the  succeeding  year.  Again,  clover  is  ordi- 
narily fed  in  the  autumn,  and  the  feeding  has  not  been 
taken  into  the  account.  But  the  rule,  instead  of  being 
dependent  upon  these  tests,  has  been  laid  down  in  po- 
sitive and  arbitrary  terms.  The  compensation  must 
arise,  in  the  shape  of  a  crop,  within  the  year  in  which 
the  cost  is  incurred.  Ltfrd  Coke,  after  speaking  of  a 
corn  crop,  which  is  the  instance  put  by  Littleton, 
says  (c),  "  And  so  it  is,  if  he  set  rootes,  or  sow  hempe 
or  flax,  or  any  other  annual  profit,  if,  after  the  same  be 
planted,  the  lessor  oust  the  lessee;  or,  if  the  lessee 
dieth,  yet  he  or  his  executors  shall  have  that  yeare's 
crop.  But  if  he  plant  young  fruit  trees,  or  young 
oaks,  ashes,  elmes,  &c,  or  sow  the  ground  with  acornes, 
&c,  there  the  lessor  may  put  him  out  notwithstanding, 

(a)  Emblements,  7. ;  also  Tenant  per  Copie,  &c,  3.    11  fl.  4.  90.  cited 
in  each  place. 

(6)   Vin.  Abr.  Emblements,  (A.)  pi.  20.     Co.  Litt.  55b. 
(c)  Co.  Lilt.  55  b. 

beeause 


in  the  Third  Year  op  WILLIAM  IV.  IIS 

because  they  will  yeeld  no  present  annuall  profit*"  So  1838* 
Chief  Baron  Comyn(a\  after  speaking  of  corn  and 
roots,  as  going  to  the  tenant's  executor,  adds  the  follow- 
ing cases:  —  w  If  he  plant  hops  from  old  roots;  for  he 
annually  manures  the  land,  &c.  If  he  sow  hemp,  flax, 
or  other  thing  of  an  annual  profit."  So  in  BollSs 
Abridgment  (4),  "  If  lessee  at  will  sows  the  land  with 
grain,  roots,  flax,  hemp,  or  other  annual  profit,  and  the 
lessor  enters  before  severance,  yet  he  shall  have  it"  The 
exceptions  made  by  Blacistone,  in  the  passage  cited  on  the 
other  side  (c),  recognise  the  same  criterion.  The  old  law 
seems  to  have  allowed  emblements  within  the  year  to 
that  tenant  only  who  had  actually  sown.  The  cane  of 
Latham  v.  Atwood(d)  went  further;  for,  in  that  case, 
the  party  might,  or  might  not,  have  put  into  the  ground 
that  which  produced  the  crop.  The  language  of  the 
report  is,  that  hops  were  like  emblements.  Cruise  re- 
marks upon  this  case  (?),  "  This  determination  was  pro- 
bably on  the  account  of  the  great  expense  of  cultivating 
the  ancient  roots;"  from  which  language  it  may  be  col- 
lected that  the  writer  considered  the  decision  to  have 
introduced  a  novelty.  IDenman  C.  J.  There  was  some 
discussion  as  to  the  time  at  which  hops  began  to  be  cut 
timed  at  all  in  this  country,  in  a  case  in  the  House  of 
Lords:  Knight  v.  Halsey(g).']  In  Kingsbury  v.  CoL 
tins(h),  the  question  was  not  argued  at  the  bar;  the 
point  as  to  emblements  was  merely  suggested  by  the 

(a)  Com*  Dig.  Jfciu,  (G.  1.) 

(A)  1  Roll.  Abr.  728.,  Emblements,  (A.)  22. 

(c)  SBl.  Com.  123.  (bookii.  cb.  3.),  ante,  p.  108. 

(d)  Cro.  Car.  515.  («?)  Cruise's  Dig.  (I.)  1 10.  (Ed  J.) 
(g)  ZB.fP.  18a  (A)  4JKn*  202. 
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1S38.  Court  towards  the  end  of  the  argument  No  reference 
was  made,  in  the  pleadings  or  elsewhere,  to  the  nature 
of  the  crop  of  teazles,  or  of  their  cultivation,  nor  to  the 
time  of  their  being  planted,  or  coming  to  maturity,  or 
being  cut.  [Parke  J.  And  it  was  assumed  that  tenant 
from  year  to  year  was  entitled  to  emblements,  without 
any  custom  of  the  country  to  that  effect  being  shewn  to 
exist]  In  point  of  fact,  teazles  are  sown  in  March, 
thinned  and  hoed  after  they  come  up,  thinned  and  hoed 
again  in  the  following  year,  and  the  crop  is  taken  in  the 
August  of  that  following  year.  Again,  in  the  case  of 
hops,  the  feet  is  that  they  grow  by  the  manurance  and 
industry  of  the  owner,  by  the  making  of  hills  and  setting 
of  poles.  So  that,  in  each  case,  there  is  not  merely  the 
1  original  outlay,  but  an  annual  outlay  and  labour,  which 
cannot  be  said  in  the  present  case.  With  respect  to  the 
passage  cited  from  Burn,  it  is  alluded  to  in  a  manuscript 
note  of  Mr.  Serjeant  Hilly  on  the  following  passage  in 
Firm's  Abridgment  (a): — "  So,  if  lessee  at  will  sows  the 
land  with  hay-seed,  and  by  this  increases  the  grass,  and 
the  lessor  enters  and  ejects  him,  yet  the  lessee  shall 
not  have  itM  The  note  is  as  follows :  —  "  V.  Burn's 
EccL  Lam,  2  vol.  647.  (&)>  that  it  seems  otherwise  as  to 
clover,  saintfoin,  and  the  like,  but  that  no  case  occurs 
wherein  these  matters  have  come  in  question.  If  arable 
land  is  sown  with  a  crop  of  corn  and  clover,  &c,  in 
March,  and  the  estate  of  the  tenant,  being  uncertain, 
determine,  not  by  his  own  act,  after  harvest,  and  before 
the  next  year's  crop  of  clover  is  ripe  (which  is  usually 

(a)  Vin.  Abr.  9.  568.  (folio).  Emblements,  95. 

(6)  Sic  in  MS.     The  reference  is  to  the  edition  of  1765,  and  cor- 
responds to  vol.  iv.  -p.  299.  of  later  editions. 
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in  May  or  Jtme\  it  seems  that  this  crop  of  clover  will  1390. 
belong  to  him  in  mainder  or  reversion  ;  for  this  crop 
was  not  a  present  annual  profit,  according  to  the  expres- 
sion in  Co.  Lit.  55.  b.  But  if  the  land  had  been  sown 
only  with  clover,  &a,  and  the  estate  had  determined  as 
aforesaid,  before  the  clover  was  ripe,  whether  the  first 
and  second  crops  of  clover  in  the  same  year  (for  there 
are  usually  two  crops  in  a  year),  or  whether  the  first 
crap  only,  or  neither  of  them,  shall  belong  to  the  tenant, 
or  his  executors  or  administrators."  Independently  of 
all  authority,  the  importance  of  a  fixed  arbitrary  rule  is 
apparent,  from  the  disputes  and  inconveniences  wfcirth 
would  arise  from  allowing  the  right  to  emblements,  .in 
the  present  case*  Who  is  to  have  the  benefit  of  the 
autumn  feeding?  The  case  finds  depasturing  in  autpmn 
to  be  necessary;  is  the  remainderman  to  do  this^.er 
can  he,  by  neglecting  it,  destroy  the  previous  tenarfs 
right,  or  is  the  previous  tenant  himself  to  occupy  that 
he  may  depasture  ?  Whose  is  the  second  crop  of  the 
second  year  ?  The  case  finds  that,  where  the  clover  as 
far  seed,  no  crop  is  taken  for  hay.  Now,  if  the  lessee 
be  entitled  to  the  first  crop  only,  can  he  have  it  for  seed, 
and  so  deprive  the  remainder-man  of  the  second  crop 
altogether?  The  case  extends  the  difficulty  even  to 
the  third  year;  and  the  analogy  will  be  applied  to  ar- 
tificial grasses,  some  of  which  can  not  be  taken  till  the 
third  year.  In  the  case  of  fresh  plants  of  hops,  the  re- 
mainder-mau  may  be  kept  out  for  three  years,  if  the 
tenant  is  to  have  compensation. 

Fottett  in  reply.     The  plaintiff  claims  only  that  crop 
which  is  the  produce  of  his  industry,  and  which  is 
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183S.  actually  growing  at  the  determination  of  his  estate. 
For  that  is  no  longer  land,  but  personalty :  it  may  be 
considered  as  virtually  severed,  and,  if  the  land  were 
occupied  by  the  tenant  in  fee,  it  would  go  to  his  exe- 
cutor and  not  to  his  heir.  And  this  relieves  the  case 
from  the  analogies  which  have  been  suggested  on  the 
other  side.  It  might  as  well  be  contended  that  if  a 
tenant  put  up  a  fixture,  for  the  purpose  of  trade,  he  can- 
not take  it  after  the  expiration  of  a  year,  which  would 
be  in  contradiction  to  the  case  of  Penton  v.  Robert  (a). 
Suppose  a  crop  were  delayed  beyond  a  year,  by  a  late 
season,  is  the  tenant  to  lose  this  ?  The  case  of  Evans  v. 
Roberts  (b)  shews  that  a  growing  crop  is  no  part  of  the 
real  estate,  for  it  was  there  held  by  Littledale  J.  not  to 
be  an  interest  in  land,  under  the  fourth  section  of  the 
statute  of  frauds.  [Littledale  J.  I  am  not  prepared 
to  say  that  I  should  not  have  considered  that  a  crop  of 
apples  would  go  to  the  executor  also;  so  that  this 
proves  too  modi.  The  ground  of  the  decision  was,  that 
the  executors  were  entitled  to  such  a  crop  as  chattels.] 
The  crop  might  be  taken  in  execution.  And  all  the 
cases  on  the  statute  of  frauds  turn  upon  the  question  of 
personalty  or  not  personalty,  not  upon  the  distance  of 
time  at  which  the  crops  have  been  sowed.  The  ex- 
pressions cited  on  the  other  side  apply  to  the  distinction 
between  periodical  and  permanent  produce,  not  to  the 
distinction  between  a  year  and  a  year  and  a  day. 
{Parke  J.  Suppose  the  case  of  a  nurseryman,  who 
plants,  intending  to  remove  what  he  plants.]  He  would 
be  entitled  to  do  so,  if  his  estate  determined  as  in  the 

(a)  3  Eatt,  88.  (6)  5  0.  £  Cr.  829. 
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present  case.  No  objection  can  arise  from  a  crop  of  .  1338. 
barley  having  been  taken  by  the  plaintiff  after  the  — — 
determination  of  his  estate ;  for,  if  his  estate  had  lasted  fv**1* 
over  the  time  at  which  he  took  the  barley,  the  growing 
crop,  without  any  additional  act,  or  expense,  would 
have  been  the  clover  simply.  [Patteson  J.  Who  is  to 
hoe  and  weed  ?]  The  same  party  who  would  hoe  and 
weed  in  the  case  of  corn  growing:  the  distinction. be* 
tween  corn  and  clover  is  denied  by  the  plaintiff* 

Cur.  ado.  vulL 

Denman  C  J.  on  a  subsequent  day  delivered  the 
judgment  of  the  Court 

In  this  case  the  plaintiff  is  undoubtedly  entitled  to 
emblements.  The  question  is,  whether  that  which  is 
here  called  the  second  crop  of  clover  falls  under  that 
description  ?    We  think  it  does  not. 

In  the  very  able  argument  before  us,  both  sides 
agreed  as  to  the  principle  upon  which  the  law  which 
gives  emblements  was  originally  established.  That 
principle  was,  that  the  tenant  should  be  encouraged  to 
cultivate,  by  being  sure  of  receiving  the  fruits  of  his 
labour;  but  both  sides  were  also  agreed  that  the  rule 
did  not  extend  to  give  the  tenant  all  the  fruits  of  his 
labour,  or  the  right  might  be  extended  in  that  case  to 
things  of  a  more  permanent  nature,  as  trees,  or  to  more 
crops  than  one ;  for  the  cultivator  very  often  looks  for 
a  compensation  for  his  capital  and  labour  in  the  produce 
of  successive  years.  It  was,  therefore,  admitted  by  each, 
that  the  tenant  could  be  entitled  to  that  species  of  pro- 
duct only  which  grows  by  the  industry  and  manurance 
of  man,  and  to  one  crop  only  of  that  product  But  the 
plaintiff  insisted  that  the  tenant  was  entitled  to  the  crop 
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llBSS."  of  any  vegetable  of  that  nature,  whether  produced  an- 
noally  or  not,  which  was  growing  at  the  time  of  the 
cesser  of  the  tenant's  interest ;  the  defendant  contended 
that  he  was  entitled  to  a  crop  of  that  species  only  which 
ordinarily  repays  the  labour  by  which  it  is  produced, 
within  the  year  in  which  that  labour  is  bestowed,  though 
the  crop  may,  in  extraordinary  seasons,  be  delayed 
beyond  that  period.  And  the  latter  proposition  we 
consider  to  be  the  law. 

It  is  not,  however,  absolutely  necessary  to  decide  this 
question ;  for,  assuming  that  the  plaintiff's  rule  is  the 
correct  one,  the  crop  which  is  claimed  was  not  the  crop 
growing  at  the  end  of  the  term.  The  last  cestui  que  vie 
died  in  July :  the  barley  and  the  clover  were  then  growing 
together  on  the  same  land,  and  a  crop  of  both,  together, 
was  taken  by  the  plaintiff  in  the  autumn  of  that  year ; 
though  the  crop  of  clover  of  itself  was  of  little  value. 
Thus  the  plaintiff  has  had  one  crop :  and  if  it  were 
necessary,  either  generally,  or  in  the  particular  case,  that 
the  crop  taken  should  remunerate  the  tenant,  we  must 
observe,  that  though  the  crop  of  clover  alone  did  not 
repay  the  expense  of  sowing  and  preparation,  the  case 
does  not  find  that  both  crops  together  did  not  repay  the 
expenses  incurred  in  raising  both.  The  decision,  there- 
fore, might  proceed  on  this  short  ground :  but  as  the 
more  general  and  important  question  has  been  most 
fuUy  and  elaborately  argued,  we  think  it  right  to  say 
we  are  satisfied  that  the  general  rule  laid  down  by  the 
defendant's  counsel  is  the  right  one. 

The  principal  authorities  upon  which  the  law  of 
emblements  depends,  are  Littleton,  sect.  68.,  and  Coke's 
commentary  on  that  passage.  The  former  is  as  follows: 
"  If  the  lessee  soweth  the  land,  and  the  lessor,  after  it 
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is  sowne  and  before  the  corne  is  ripe,  put  him  out,  yet  1833* 
the  lessee  shall  have  the  corne,  and  shall  have  free  entry, 
egresse  and  regresse  to  cut  and  carrie  away  the  corne, 
because  he  knew  not  at  what  time  the  lessor  would 
eater  upon  him."  Lord  Coke  (a)  says,  "  the  reason  of 
this  is,  for  that  the  estate  of  the  lessee  is  uncertaine, 
and,  therefore,  lest  the  ground  should  be  unmanured, 
which  should  be  hurtful  to  the  commonwealth,  he 
shall  reap  the  crop  which  he  sowed  in  peace,  albeit 
the  lessor  doth  determine  his  will  before  it  be  ripe. 
And  so  it  is  if  he  set  rootes  or  sow  hempe  or  flax,  or 
any  other  annual  profit,  if  after  the  same  be  planted,  the 
lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  yet  he  or 
his  executors  shall  have  that*  yearns  crop.  But  if  he 
plant  young  fruit  trees,  or  young  oaks,  ashes,  elms,  &c. 
or  sow  the  ground  with  acomes,  &c.  there  the  lessor 
may  put  him  out  notwithstanding,  because  they  will 
yielfl  no  present  annttatt  profit?  These  authorities 
are  strongly  in  favour  of  the  rule  contended  for  by 
the  ^defendant's  counsel;  they  confine  the  right  to 
things  yielding  present  annual  profit;  and  to  that 
year's  crop,  which  is  growing  when  the  interest  deter-' 
mines.  The  case  of  hops,  which  grow  from  ancient 
roots,  and  which  yet  may  be  emblements,  though  at  first 
sight  an  exception,  really  falls  within  this  rule.  In 
Latham  v.  Aiwood  (6),  they  were  held  to  be  "  like 
emblements,"  because  they  were  "  such  things  as  grow 
by  the  xnanurance  and  industry  of  the  owner,  by  the 
making  of  hills,  and  setting  poles : "  that  labour  and  ex- 
pense, without  which  they  would  not  grow  at  all,  seems 
to  have  been  deemed  equivalent  to  the  sowing  and 

(a)  Co.  IMt.  55  a.  {b)  Cro.  Car.  515. 
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1833.        planting  of  other  vegetables.     Mr.  Cruise  in  his  Dp- 
■~ ~       gest  I.  110.  (a),  says  that  this  determination  was  probably 

Gkayzs 

again*  on  account  of  the  great  expense  of  cultivating  the  ancient 
roots.  It  may  be  observed,  that  the  case  decides  that 
hops,  so  far  as  relates  to  their  annual  product  only,  are 
emblements;  it  by  no  means  proves,  that  the  person 
who  planted  the  young  hops  would  have  been  entitled  to 
the  first  crop  whenever  produced. 

On  the  other  hand,  no  authority  was  cited  to  shew 
that  things  which  take  more  than  a  year  to  arrive  at 
maturity,  are  capable  of  being  emblements,  except  the 
case  of  Kingsbury  v.  Collins  (fi),  in  which  teazles  were 
held  by  the  Court  of  Common  Pleas  to  be  so.  But  this 
point  was  not  argued,  and  the  Court  does  not  appear 
,  to  have  been  made  acquainted  with  the  nature  of  that 
crop  or  its  mode  of  cultivation,  or  it  may  be,  that  in  the 
year  when  the  plant  is  fit  to  gather,  so  much  labour  and 
expense  is  incurred,  as  to  put  it  on  the  same  footing  as 
hops.  We  do  not  therefore  consider  this  case  as  an 
authority  upon  the  point  in  question. 

The  note  of  Serjeant  Hill  in  9  Fin.  Abr.  368.  in 
Lincoln's  Inn  Library,  which  Mr.  Gambia9  quoted,  is 
precisely  in  point  in  the  present  case,  and  proves  that, 
in  the  opinion  of  that  eminent  lawyer,  the  crop  of 
clover  in  question  does  not  belong  to  the  plaintiffs.  It 
is  stronger,  because*  there  the  estate  of  the  tenant  is 
supposed  to  determine  after  harvest,  whereas  here  it 
determined  before. 

The  weight  of  authority,  therefore,  is  in  favour  of 
the  rule  insisted  upon  by  the  defendant  There  are 
besides  some   inconveniences,    doubts,    and    disputes, 

(a)  Ed.  3.  (6)  4  Bing.  902. 

which 
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which  were  pointed  ont  in  the  argument,  which  would        18SS. 

arise  if  the  other  rule  were  to  prevail.     Is  the  tenant  to 

have  the  feeding  in  autumn,  besides  the  crop  in  the        35°*** 

following  year?    If  so,  he  gets  something  more  than 

one  crop.     Is  he  to  have  the  possession  of  the  land  for 

the  purpose  ?  Or  is  the  reversioner  to  have  the  feeding ; 

and,  in  that  case,  is  the  reversioner  to  be  liable  to  an 

action  if  he  omits  to  feed  off  the  clover,  and  thereby 

spoils  the  succeeding  crop?   These  inconveniences  do 

not  arise  if  the  defendant's  rule  is  adopted,  (it  also 

prevents  the  reversioner  from  being  kept  out  of  the  full 

enjoyment  of  his  land  for  a  longer  time  than  a  year  at 

the  most;  whereas,  upon  the  other  supposition,  that 

period  may  be  extended  to  two  or  more  years,  according 

to  the  nature  of  the  crop^ 

We  are  therefore  of  opinion,  that  the  rule  regulating 
emblements  is  that  which  the  defendant  has  contended 
for,  and  that  for  this  reason  also  be  is  entitled  to  our 
judgment. 

Judgment  for  the  defendant 
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mTwoL         ^oe  ^em#  J°SEPH  Gwillim  against  Samuel 

GWILLIM. 
Testator  de-       IfJECTMENT   for  a  dwelling-house,   &c.   in    the 

vises  as  fol-  -E-J  ° 

lowi :  — »  At  county  of  Gloucester.  At  the  trial  before  BosanquetJ., 

worldly  esute,  at  the  Gloucester  Summer  assizes  1832,  the  lessor  of  the 
M?dfrpoteof  pl^ntiff,  Henry  Gxxrillim,  proved  the  marriage  of  his 
foUowbgH^  father  and  mofher>  the  baptism  of  himself,  and  the 
ner:  fir*,  1  give  death  of  his  father,  the  testator,  in  the  year  1817  in 

to  my  wife  Ann  7  9  J 

the  whole  of my   possession  of  the  premises.     In  answer  the  defendant 

estates,  goods, 

and  chattels,       contended,   that  the  property  in  question,  being  for- 

living  stocky  and 

debts,  during  merly  part  of  the  Forest  of  Dean,  and  encroached 
and  no  longer/  therefrom,  the  plaintiff  could  not  recover  in  an  action 
togollo my7      °^  ejectment  unless  he  shewed  a  title  previous  to  the 

t^ika^e^  20  Car*  2"  *•  s»  which  avoided  any  grant  made  by  the 
^c«ii«r  oiid        crown  subsequent  to  that  act,  and  for  this  Goodtitle 

them  m  lots^      v.  Baldwyn  (a)  was  cited.     The  defendant  further  put 


He  then,  after    in   the   will   of  his  father,   the   said   Henry  Gwillim, 

giving  to  his  , 

eldest  son  a  which  bore  date  the  7th  of  May  1804,  and  was  as 
left  to  his^^'  follows :  —  "  As  touching  such  worldly  estate  where- 
loTofiand*  w^  ft  has  pleased  God  to  bless  me  in  this  life,  I 
scribed),  1o"him  8*ve>  devise,  and  dispose  of  the  same  in  the  following 
and  his  lawful  manner  and  form :  first,  I  give  and  bequeath  to  my  wife 
and  if  no  heirs,  Ann  the  whole  of  my  estates,  goods,  and  chattels,  living 

to  his  next 

brother  and  his  stock,  and  debts,  during  her  widowhood,  and  no  longer, 

lawful  heirs  for  ...  .  .  .       .         .  .    , 

ever.    Then      to  keep  it  in  possession,  nor  by  any  husband,  or  help- 
followed  four  ^  ,  , 
other  devises      mate,  or  company  keeper,  or  inmate,  or  by  any  person 

in  similar  terms 

to  four  other  sons,  and  then  he  gave  to  Mm  sen  John  a  dweUmg-houte  and  piece  of  ground,  <f-c, 
also  his  goods  and  living  stock.  He  then  devised  to  his  daughter  a  house  and  gardens,  and 
to  her  son  and  his  lawful  heirs  for  ever :  Held,  that  John  took  a  life  estate  only  in  the  house 
and  ground  devised  to  him. 

[a)  11  East,  408. 

that 
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that  take  a  lease  of  her  life,  or  lodger,  but  demeatly  to        18  S3, 
go  to  my  dear  children  as  I  have  appointed  and  disposed      _     , 
to  them  in  lots  and  in  money.  Gwilux 

agahut 

Secondly,  to  my  son  Joseph  Gwittim  I  leave  10?.  out      Gwiluk. 
of  my  goods  and  chattels,  to  be  paid  him. 

Thirdly,  to  my  son  Henry  Gwittim  I  leave  the  piece 
of  ground  called  James's  Patch,  to  him  and  his  lawful1 
heirs  for  ever,  and  if  no  heirs,  to  his  next  brother,  and 
his  lawful  heirs  for  ever. 

Fourthly,  to  my  son  George  Gwittim  I  leave  the  piece 
of  ground  called  Jones's  Patch  to  him  and  his  lawful 
heirs  for  ever;  and  if  no  heirs,  to  his  next  brother  and 
his  lawful  heirs  for  ever. 

To  my  son  James  Gwittim  I  leave  the  piece  of  ground 
called  Matthews' s  Patch,  and  the  piece  of  ground  called 
Dattaimfs  Patch,  to  him  and  his  lawful  heirs  for  ever ; 
and  if  no  heirs,  to  his  next  brother  and  his  lawful  heirs 
for  ever. 

To  my  son  Samuel  Gwittim  I  leave  the  barn  and  the 
stables,  and  the  low  piece  of  ground  next  adjoining, 
called  Hernesfs  Patch,  and  the  other  called  Clareer 
Patch,  to  him  and  his  lawful  heirs  for  ever ;  and  if  no 
heirs,  to  his  next  brother  and  his  lawful  heirs  for  ever. 

To  my  son  William  Gwittim,  soldier,  I  leave  the 
piece  of  ground  called  Quance  Patch,  to  him  and  his 
lawful  heirs  for  ever ;  and  if  no  heirs,  to  his  brother 
John  Gwittim  and  his  heirs  for  ever. 

Also  to  my  son  John  Gwillim  I  leave  my  dwelling-house 
anf  nail-skop,  and  cider  mitt,  stables,  andpigscot,  garden, 
brewhouse,  and  the  piece  of  ground  adjoining  to  it ;  also 
my  goods  and  chattels  and  living  stock  that  I  shall  leave* 

Also  to  my  daughter  Mary  Leyrige  I  leave  the  house 
called  Dancing  House  and  gardens,  and  to  her  son 
Henry  Leyrige  and  his  lawful  heirs  for  ever." 

This 
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1&9&  This  will  was  properly  executed  and  attested. 

J~"~  In  1817,  Henry  Gwillim,  the  testator,  died;  Joseph, 

Dob  dm» 

Gwuahc      the  lessor  of  the  plaintiff,  was  his  heir  at  law ;  his  two 

Gihlum*  other  sons,  Samuel  and  John,  and  his  widow,  survived 
him.  The  widow  afterwards  died.  The  defendant  pro- 
duced a  conveyance,  bearing  date  the  24th  and  35th  of 
August,  1819,  from  the  said  John  Gwillim,  the  devisee, 
to  Samuel  Gwittim,  the  defendant,  of  all  his  estate  and 
interest  in  the  premises,  in  consideration  of  natural  love 
and  affection  and  10s.  In  reply,  the  lessor  of  die 
plaintiff  called  witnesses,  who  proved  that  when  they 
first  remembered  the  premises,  seventy  years  ago,  the 
premises  were  all  inclosed,  and  had  the  appearance  of 
old  inclosures,  and  that  the  testator  and  the  party  of 
whom  he  purchased  had  occupied  the  same  during  the 
whole  of  that  time.  The  lessor  of  the  plaintiff  further 
proved  the  conviction  of  John  Gwillim,  in  1820,  and 
judgment  against  him  for  felony ;  aud  that  at  the  time 
the  deed  was  executed  by  him  to  the  defendant,  he  was 
lying  in  Gloucester  gaol  on  a  charge  of  horse-stealing; 
and  the  plaintiff  further  relied  on  the  statute  17  Ea\  2. 
c.  16.,  which  recites,  "  that  it  is  used  in  the  county  of 
Gloucester,  by  custom,  that  after  one  year  and  one  day 
the  lands  and  tenements  of  felons  shall  revert  and  be 
restored  to  the  next  heir,  to  whom  they  ought  to  have 
descended  if  the  felony  had  not  been  done."  ,The 
learned  judge  put  two  questions  to  the  jury:  1st. 
Whether  the  premises  in  question  were  old  encroach- 
ments, made  previously  to  the  20  Car.  2.  ?  and  the  jury 
found  that  they  were.  2dly.  Whether  the  conveyance 
from  John  to  Samuel  GwiUim  was  bonft  fide  or  fraudu- 
lent ?  The  jury  found  that  it  was  fraudulent  Upon  this 
the  learned  judge  said  that  he  was  of  opinion  that  John 

took 
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took  only  an  estate  for  life,  and  therefore  that  the  word  IMS. 
heir  in  the  stat.  17  Ed.  2.  c.  16.  did  not  apply  to  the 

cue;  and  he  directed  the  plaintiff  to  be  nonsuited,  but  <*"""" 

reserved  liberty  to  him  to  move  to  enter  -a  verdict.  Gwiuj*. 

22.  F.  Richards  now  shewed  cause.  John  GwiUim 
took  under  the  will  of  the  testator  an  estate  for  life 
only;  and  if  that  be  so,  upon  his  death,  that  estate 
vested  in  Joseph  the  heir  at  law  of  the  testator.  If  the 
devise  to  John  had  stood  alone,  it  would  clearly  have 
given  him  an  estate  for  life  only,  because  there  are  in  it  ' 

no  words  of  inheritance  as  there  are  in  the  devises  to 
five  other  sons.  It  appears  from  that,  die  testator  knew 
how  to  give  an  estate  of  inheritance,  and  as  he  has  not 
used  words  sufficient  for  thai  purpose  in  the  devise  in 
question,  he  must  be  taken  to  have  intended  to  give 
John  a  life  estate  only.  GaU  v.  Esdaile(a)  will  be  re- 
lied upon  by  die  other  side.  There,  the  testator,  after 
commencing  with  a  recital  of  his  intention  to  dispose  of 
has  worldly  estate,  bequeathed  some  pecuniary  legacies, 
and  then  proceeded,  "  As  to  the  rest  of  my  estate,  the 
two  bouses  (describing  them)  I  give  to  my  wife  for  life, 
and  after  her  decease  I  give  one  house  (describing  it) 
to  my  daughter  Mary"  and  the  Court  of  Common  £leas 
held  that  the  daughter  took  a  fee  under  the  words  "  the 
****  of  **y  estate."  There  those  words  occurred  in  the 
very  same  clause  with  the  devise  to  the  daughter,  and 
the  testator  had  no  other  real  property.  Here  the  word 
estate  does  not  occur  in  the  devise  to  John,  nor  is»it  in- 
corporated in  it  by  reference.  Besides,  even  in  that 
case  the  Master  of  the  Rolls  held  that  the  daughter  took 

(a)  8*W£.323. 

an 
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1888. 

Gwilum 


.  Gwuxnc 


an  estate  for  life  only  (a).  The  general  rale  is,  that  die 
heir  at  law  is  not  to  be  disinherited  without  express 
words  or  by  necessary  implication.  Supposing  that 
John  took  a  fee,  this  is  not  a  case  within  the  custom 
mentioned  in  the  stat.  16  Ed.  2.  c.  16.,  because  that 
applies  only  to  cases  of  attainder  and  execution,  and 
not  to  a  case  where  the  felon  is  still  alive.  » 


The  Solicitor-General  and  Busby  contra.  It  may  be 
collected  from  the  whole  of  the  will,  taken  together, 
that  the  testator  intended  to  give  a  fee  to  John,  and 
construing  the  devise  to  him  in  conjunction  with  the 
first  devise  to  the  wife  and  children,  the  words  used 
are  sufficient  to  give  him  the  fee.  The  introductory 
clause,  by  which  the  testator 'expresses  an  intention  to 
devise  all  his  worldly  estate,  shews  that  be  intended  to 
depart  with  his  whole  interest;  and  the  subsequent 
words  ought,  therefore,  if  possible,  so  to  be  construed  as 
to  pass  an  estate  in  fee,  and  to  prevent  an  intestacy  as 
to  any  part  of  the  property.  The  testator,  after  that 
introductory  clause,  gives  to  his  wife  the  whole  of  his 
estates,  goods  and  chattels,  &c.  If  the  will  had  stopped 
there,  she  would,  by  force  of  the  word  estates,  have 
taken  a  fee:  Bawe  v.  Bacon  (b);  but  be  afterwards  cuts 
down  the  devise  to  her  to  an  estate  during  widowhood, 
and  then  directs  that  the  whole  of  his  estates,  and  goods, 
and  chattels  shall  go  to  his  children,  as  he  has  appointed 
to  them,  in  lots  and  money.  If  the  will  had  stopped  at 
the  word  "  children,"  they  would,  by  force  of  the  word 
estates,  have  taken  a  fee  as  joint  tenants.  By  the  first 
devise  the  testator  has,  in  the  words  "  the  whole  of  his 


(a)  12itiM.4-ir.540. 


(6)  4M.fS.362. 

estates/1 


in  the  Third  Year  of  WILLIAM  IV.  117 

estates,"  marked  out  the  quantity  of  interest  he  intended        1883. 
his  children  to  have  in  their  respective  lots,  meaning,  by 

Doc  MSI* 

the  subsequent  clauses,  to  apportion  his  property,  real       Gweum 

tuuutut 

and  personal,  among  them.     The  words,  "  the  whole  qf     Gwxujk. 
sty  estates,"  may  be  considered  as  incorporated,  by  re- 
ference, in  all  the  subsequent  clauses ;  and,  if  so,  those 
words,*  construed  with  reference  to  the  introductory 
clause,  will  pass  a  fee.     The  question  is,  at  all  events, 
whether  the  words  of  the  subsequent  devises  of  the  spe- 
cific lots,  vary  or  diminish  the  effect  of  the  word  "  estates9' 
in  the  first  devise.    The  devise  of  the  lot  to  the  second 
son  is  to  him  and  his  lawful  heirs  for  ever ;  but  then,  as 
the  testator  adds, "  if  no  lawful  heirs,  to  his  next  brother 
and  his  lawful  heirs  for  ever:"  it  follows  that,  by  the 
word  heirs,  he  meant,  not  heirs  generally,  in  which  the 
nest  brother  would  be  included,  but  special  heirs,  or 
bars  of  the  body;   and  consequently  the  second  son 
took  an  estate  tail  in  the  lot  devised  to  him.     The  same 
observation  applies  to  the  devises  to  the  four  other 
sons.     The  effect,  therefore,  of  the  word  estates*  may  be 
so  varied  by  the  devises  to  the  first  five  sons,  as  to  cut 
down  a  fee  to  an  estate  tail ;  but  in  the  devise  to  John 
there  are  no  such  words,  and  consequently  there  is  nothing 
there  to  vary  the  effect  of  the  words,  "  the  whole  of 
my  estates,"  in  the  first  devise.     Besides,  in  the  devise 
to  John,  the  dwelling-house  and  land  is  coupled  with  the 
goods  and  chattels;  and  as  there  can  be  no  doubt  he 
intended  to  pass  the  entire  property  in  the  goods  to 
him,  it  may  be  fairly  inferred  that  he  meant  also  to 
give  him  an  entire  interest  in  the  land. 

Denman  C.  J.     It  is  very  difficult  to  apply  any 
former  decision  to  a  case  of  this  sort    Other  cases  are 

valuable 
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18*3.        valuable  only  as  famishing  a  rule  of  construction.    Gall 

_.  v.  Esdaile{a)  is  not  in  point     It  is  true  that,  in  the 

Dos  cMn* 

Owmuum      early  part  of  this  will,  the  testator  expresses  an  intention 

ftgWHUt 

Owilloc  to  devise  all  his  "worldly  estate  $  whence  it  may  be  fairly 
inferred  (it  is  said),  that  he  intended  to  devise  the  fee; 
bat  still,  in  order  to  effectuate  that  intention,  it  was 
necessary  that  he  should  afterwards  use  in  the  devising 
clause  words  sufficient  to  pass  a  fee;  and  the  question 
is,  whether,  in  the  devise  to  John,  there  are  any  such 
words.  At  first  I  thought  the  words  "  the  whole  of  my 
estates99  over-rode,  and  were  to  be  considere4  as  incor- 
porated by  reference  in  the  other  devising  clauses  of  the 
will,  so  as  to  pass  to  the  devisees  a  fee  in  their  respective 
lots ;  but,  on  further  consideration,  I  think  they  cannot 
be  so  considered,  because,  in  the  devises  to  the  five 
sons  (which  precede  the  one  to  John),  the  testator  gives 
them  estates  tail  only;  he  cannot,  therefore,  by  the  use 
of  the  words  "the  whole  of  my  estates,"  in  the  first 
devise,  have  supposed  that  he  had  already  given  those 
sons  a  fee.  And  if  those  words  are  not  to  be  considered 
as  incorporated  in  the  devise  to  John,  the  words  there 
used  will  pass  a  life  estate  only.  Assuming  even  that 
the  actual  intention  of  the  testator,  as  expressed  in  the 
early  part  of  his  will,  was  to  give  a  fee,  he  has  not  in 
the  devise  in  question  used  words  sufficient  to  carry  that 
intention  into  effect.    John  took  only  an  estate  for  life. 

Littledale  J.   Gall  v.  Esdaile  (a)  cannot  govern  the 
construction  of  this  will.    The  testator  begins  by  ex- . 
pressing  an  intention  to  dispose  of  his  worldly  estate; 
and,  first,  he  gives  the  whole  of  his  estates  and  goods  and 

(a)  8Bing.323. 

chattels 
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chattels  to  his  wife  during  her  widowhood,  and  then        1833* 

to  his  children,  as  he  has  afterwards  disposed  of  them      n 

in  lots  and  money.     But  when  he  afterwards  divides      Gwillim 

agahttt 

his  property  into  lots  among  his  children,  he  does  not      Gwxmv. 

give  to  all  a  fee,  but  to  five  sons  estates  tail;  and  then 

he  devises  one  lot  to  Johnf  without  using  any  words  of 

inheritance;    and  afterwards  devises  a  house  to  his 

daughter  for  life,  and  after  her  death  to  her  son  and  his 

heirs  for  ever;  so  that  he  gives  a  fee  to  the  grandson. 

The  devise  to  John^  therefore,  being  framed  without 

any  words  of  inheritance,  and  coming  between  devises, 

in  which  he  has  given  estates  tail,  and  an  estate  in  fee, 

passes  no  more  than  an  estate  for  life.     It  is  said,  that 

because  John  took  an  absolute  interest  in  the  goods  and 

chattels  and  living  stock,  it  must  be  inferred  that  the 

testator  intended  he  should,  take  a  fee  in  the  realty. 

It  is  extremely  difficult  to  say  what  the  actual  intention 

of  the  testator  was.    The  question  is,   not  what  his 

actual  intention  was,  but  what  is  the  meaning  of  the 

words  he  has  used :  and  I  have  no  doubt  that  a  devise 

to  one  son,  without  any  words  of  inheritance,  contained 

in  a  will,  in  which  such  words  do  occur  in  several 

devises  to  other  sons,  passes  only  a  life  estate.     I  think 

the  heir  at  law  is  entitled  to  recover. 

Parke  J.  In  expounding  a  will,  the  Court  is  to 
ascertain,  not  what  the  testator  actually  intended,  as 
contradistinguished  from  what  his  words  express,  but 
what  is  the  meaning  of  the  words  he  has  used.  I 
consider  it  doubtful  what  the  testator  actually  meant 
should  be  done.  But  I  have  no  doubt  as  to  the  meaning 
of  the  words  used  by  him.  Immediately  before  and 
after  the  devise  in  question,  he  uses  words  sufficient  to 

Vol.  V.  K  pass 
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18SS.       pass  estates  of  inheritance;  but  in  the  devise  in  question 
_  there  are  no  such  words;   there  is,  then,  nothing  to 

Gwilux      shew  that  he  meant  to  give  more  than  an  estate  for 

ogohui 

Gwiuub      life  to  John. 

Patteson  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  decide  whether  the  judgment  pronounced 
in  Gall  v.  Esdaile  (a)  by  the  Master  of  the  Rolls,  or  by 
the  Court  of  Common  Pleas,  was  right,  because  the 
language  used  by  the  testator  in  that  case  was  different 
from  that  in  the  present  will.  There  the  testator  in  one 
and  the  same  clause  devised  the  rest  of  his  estate,  the 
two  houses,  describing  them,  to  his  wife  for  life,  and 
after  his  decease,  one  of  them  (describing  it)  to  his 
daughter  Mary.  In  this  will,  after  expressing  an  in- 
tention to  devise  his  worldly  estate,  he  by  one  clause 
gives  all  his  estates  to  his  wife  during  her  widowhood, 
and  then  to  his  children  as  he  has  appointed  in  lots  and 
money.  Th6n  by  another  clause  he  gives  10/.  to  one 
son,  and  he  afterwards,  by  separate  clauses,  devises 
distinct  lots  of  land  to  five  sons  respectively,  and  their 
lawful  heirs  for  ever.  But  in  the  devise  to  John,  the 
next  son,  the  testator  gives  the  lot  to  him,  but  not  to 
his  lawful  heirs  for  ever.  I  have  no  doubt  that,  by  the 
words  of  that  devise,  no  more  than  a  life  estate  passes. 

Rule  absolute. 

(a)  8  Bing.  323.     1  Ruu.  $  M.  54<X 
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Doe  dem.  Thomas  Tunstill  agatnst  Thomas  Frida* 

BOTTRIELL. 

T?  JECTMENT.     At  the  trial  at  the  Summer  assizes  Copyholdi  are 

A  j  within  the  its- 

for  Yorkshire  1832,  the  jury  found  a  verdict  for  tuteCTJK* 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  a?oidTaU  con- 
the  following  case:-  ZS^"7 

The  premises  for  the  recovery  of  which  this  action  "P1* OT  be- 

r  J  reditaments, 

was  brought,  are  copyhold   tenements  holden   of  the  made  for  the  in- 
tent and  of  pur- 
manor  of  Keesberry  Holly  Cawood.    John  Long  being  poae  to  defraud 

aqd  deceive 

seised  in  fee  of  the  premises  in  question  according  to  peraons  that 
the  custom  of  the  said  manor,  on  the  16th  day  of  April  purchase  the 
1810,  made  a  voluntary  surrender  of  them  out  of  Court  n0l€> 
to  the  use  of  George  Bylah  and  Thomas  Tunstill  (the 
lessor  of  the  plaintiff),  in  trust  for  the  said  John  Long 
for  life;  and,  after  his  decease,  in  trust  for  his  children 
and  grandchildren.     On  the  23d  of  December  1811,  the 
said  John  Long,  in  consideration  of  300/.  paid  to  him 
by  the  said   Thomas  Tunstill,  which  was  a  fair  price 
for  the  premises,  again  surrendered  them  out  of  Court 
to  the  use  of  Thomas  Tunstill  for  life;  and,  after  his 
decease,  to  the  use  of  such  person  or  persons  as  he 
should  by  will  direct  or  appoint ;  and,  in  default  thereof, 
to  the  use  of  the  right  heirs  of  the  said  Thomas  Tunstill 
Both  these  surrenders  were  presented  at  the  same  Court, 
holden  in  and  for  the  said  manor,  on  the  8th  of  January 
1812,  when,  on  the  former,  George  Rylah  and  Thomas 
Tunstill  were  admitted;   and,  on   the  latter,  Thomas 
Tunstill  was  admitted.     The  presentment  of  the  sur- 
render to  Rylah  and  Tunstill,  and  their  admission  thereon, 

K  2  were 
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,*P?I         hr^  },,    ■       ■: 

lflftfl.       were  entered  on  the  Court  rolls,  before  the  presentment 

of  the  surrender  to  TunstiU  and  his  admission  thereon. 

A^ter  these  admissions,  TunstiU  entered  into  possession  of 

the  ^premises,  and  continued  in  possession  till  within 

twenty  years  before  the  commencement  of  this  action. 

Qq  the  25th  of  March,  TunstiU  contracted  with  J.  Bot- 

trieU  for  the  sale  of  the  premises  in  question,  to  him  (Bot- 

trieU)  for  a  full  valuable  consideration,  out  of  which 

it  wa^  agreed  that  a  debt  of  200/.  then  owing  by 

TuriftiU  tp  J.  Bottriell  should  be  retained.     Before 

that, contract  was,  finally  completed,    TunstiU  became 

atiraq.iv.  .i"  i   t.»    ■         .  *  /      V 

bankrupt,  and  a  commission  of  bankrupt  was  issued 

against  him,  under  which  assignees  were  duly  chosen, 

who,  at  a  court  holden  for  the  manor  on  the  24th  of 

January  1815,  were  admitted  tenants  of  the  premises. 

On  the  16th  of  February  1818,  the  surviving  assignees 

of  Thomas  TunstiU*  in  consideration  of  the  residue  of 

the  purchase-money  expressed  in  the  contract  of  the 

25th  oi  March  1813,  over  and  above  the  said  sum  of 

pill  if     ••/    :.    « 

20Qf.  due  and  owing  by  TunstiU  to  J.BottrieU,  sur- 
rai4eqe4  tl^  said  premises  to  J.  BottrieU,  who  was 
^e^eupon  admitted  tenant  at  a  court  holden  on  the  14th 
o£  September  1819.  In  1827,  J.  Bottriell  died  intestate, 
leaving  Thomas  Bottriell  (the  defendant  in  this  action). 
bisrfust6maiy  h$ir.  John  .Long  and  George  Hylah  died 
befop^the  commencement  of  this  action. 

, Kn&pUs  for  the'plaintiffl  There  are  two  questions  in 
ihif  case.  The  first  is,  whether  copyholds  are  within 
the  statute  (27  JEUz.  c.  4.)  against  fraudulent  convey- 
ances; and,  if  they  are,  the  other  question  is,  whether 
the  second  surrender  to,  and  admittance  of  TunstiU,  are 
suffiddtfto-briffg  die  case  within  that  statute.    It  must 

•Li'ud  ** 


die  party  would  have  to  pay  the  penalty  to 
Independently  of  that,  copyholds  are  not  within  the 
words  "  lands,  tenements,  or  other  hereditaments  in 
that  statute.  It  is  true  that,  in  Doe  v  Itoutteclge  (b)J 
Lord  Mansfield  and  Aston  J.  expressed  an 'opinion  that 
it  did  extend  to  copyholds ;  but  it  was  not  necessary,  in 
that  case,  to  decide  the  point.  It  was,  therefore,  £  mere 
dictum ;  and  Wittes  J.  desired  it  might  be  observed1  that 
the  Court  gave  no  opinion  on  that  question* '  In  (Stover 
v.  Cope(c)9  it  was  stated  in  argument,  but  not  decided, 
that  copyholds  are  within  that  statute.  In  Butter** 
N.  P.,  p.  108.,  there  is  a  dictum  of  Blencowe  &'  that 
copyholds  are  not  within  the  statute.  There  are  many 
cases  where  it  has  been  held  that  copyholds  or  1 


{«)  9 &*,£&  (t)  Cb«spfr,70&    JPwtf*, 716.n*ftX>   > 

(c)  SLc+326. 
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be  admitted,  that  Doe  v.  Manning  (a)  has  established  1833. 
generally  that,  a  voluntary  conveyance  is  a  fraudulent  i 
one  within  the  statute,  and  void  as  against  a  purchase!)* 
although,  before  the  purchase,  he  has  notice  of  the 
voluntary  conveyance.  There  is  however  this  pecu- 
liarity in  the  present  case ;  the  same  party  takes  under"' 
the  voluntary  conveyance  as  under  the  one  for  valuable 
consideration.  Now  the  statute,  by  section  SL,  makes 
void  all  conveyances,  &c,  of  any  lands,  tenements,  or 
other  hereditaments  whatsoever,  for  (he  intent  an&'pm* 
pose  to  defraud  and  deceive  such  persons  as  shall  purchase 
the  same.11  The  legislature,  therefore,  contemplates 
that,  at  the  time  when  the  voluntary'  conveyance  is 
made,  there  exists  an  intention  to  deceive  the  party 
who  afterwards  purchase ;  that  cannot  be  the  case 'where 
the  party  taking  by  both  conveyances  is  di4  same.* 
A  penalty  w  given  by  sect.  3.;  and  if  this  circumstance 
makes  no  difference,  a  case  might  be  supposed  wnere 
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1833.  holds  do  not  pass  by  the  general  words  "  lands  or  tene- 
J"""T"  ments."  In  liosc  v.  Bartlett  (a)  it  was  resolved,  that  if  a 
Tunctill      man  hath  lands  in  fee  and  lands  for  years,  and  deviseth 

against 

Bottrhll.  all  his  lands  and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years.  And  before  the  sta- 
tute 55  G.3.  c.  172.,  a  general  devise  of  lands,  tene- 
ments, and  hereditaments  would  not  pass  copyholds, 
unless  the  testator  had  shewn  an  intention  to  pass 
them  by  having  made  a  previous  surrender  to  the  use  of 
his  will.  Copyholds  have  been  held  not  to  be  within 
the  word  lands  in  the  statute,  De  Donis  Conditionalibus, 
13  Edw.  1.  stat.  1,  c.  1.,  or  the  statute  of  elegit,  IS 
Edw.  1.  stat.  1.  c.  18.,  or  the  statute  11  H.  7.  c.  20.(6), 
relative  to  alienations  by  the  wife  of  the  lands,  tene- 
ments, or  other  hereditaments,  of  her  husband  (c), 
or  the  statute  32  H.  8.  c.  28.,  as  to  a  discontinuance 
by  the  husband  of  the  wife's  land  (c).  [Littledale  J. 
In  Corny ns's  Dig.  tit.  Copyhold,  N.  and  0.,  the  general 

*  rule  is  laid  down,  that  when  no  prejudice  ensues  to  the 

lord  by  it,  copyholds  are  included  within  the  general 
words  in  any  statute,  lands,  tenements,  and  heredita- 
ments ;  but  not  when  it  alters  the  service,  tenure,  cus- 
tom, or  interest  of  the  land,  to  the  prejudice  of  the  lord; 
fend  for  that  Heydoris  case  (d)  is  cited.  [Parke  J. 
The  same  rule  is  laid  down  in  CoJcefs  Copyholder,  151. 
Here  I  do  not  see  how  the  lord's  interest  can  be  affected 
by  the  statute  against  fraudulent  conveyances;  for  the 
purchaser  must  be  admitted  tenant,  and  pay  his  fine.] 
In  Matthews  v.  Feaver  (e),  it  was  held  that  copyholds 
were  not  within  the  statute  13  Eliz.  c.  5.  s.  2.,  which 
renders  void  all  conveyance  of  lands,  tenements,  here- 
to) On.  Car.  292.  (b)  Gilbert's  Ten.  186. 
(c)  See  3  Rep.  8.  a*,  9.  cr.  Moore,  596. 
'        (tf)  5  Co.  7.  (t)  ICox  O.  Ca.  278. 

ditaments, 
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ditaments,  made  to  defraud  creditors.     By  the  statute        18SS. 
27  Eliz.  c.  4.  s.  3.  a  penalty  is  imposed :  it  therefore 
creates  an  offence,  and  ought  to  be  construed  strictly.    '  Tdnrill 
Secondly,  Tunstill  and  Rylalt  were  in  by  the  first  sur-     Bonaxxu. 
render.     The  surrenderor,  for  a  valuable  consideration, 
may  revoke,  but  not  if  there  be  admittance  on  the  first 
surrender  (a).     {Parke  J.     If  the  first  surrender  was 
void,  the  admittance  under  it  was  waste  paper.] 


CrtssweU  contra.  The  general  words,  "  lands,  tene- 
ments, and  hereditaments,"  in  the  stat  27  Eliz.  c.  4. 
include  copyholds.  The  dictum  in  Bailer's  N.  P.  is 
the  only  authority  to  the  contrary ;  but  in  Doe  v.  Rout- 
ledge  (b)  Lord  Mansfield  C.  J.  and  Aston  J.  both  ex- 
pressed an  opinion  that  they  did ;  and,  according  to 
the  rule  laid  down  in  Hey  don's  case  (c),  copyholds  are 
included  in  such  words,  when  used  by  the  legislature, 
unless  the  statute  alters  the  service,  tenure,  custom,  or 
interest  of  the  land,  to  the  prejudice  of  the  lord.  In 
that  case  the  question  was,  whether  copyholds  were 
included  in  the  word  land  in  the  stat.  31  H.  8.  c.  13. 
5.  5.  ?  and  it  was  held  they  were.  So  in  Kite  and 
Qtteinton's  case  (d)9  it  was  said  by  Wray  C.  J.  they  were 
within  the  words  lands  and  tenements  in  stat.  32  H.  8. 
c  9.  against  buying  titles  ;  and  in  the  Dean  and  Chap- 
ter of  Worcester's  cnse(i),  that  they  were  within  the 
words  lands,  tenements,  and  other  hereditaments,  in  the 
stat.  13  Eliz.  c.  10.  s.  3.,  as  to  ecclesiastical  leases.  So 
with  respect  to  the  statute  of  fines,  4  H.  7.  c.  24.,  as  to 
fine  and  non  claim ;  Marg.  Podger*s  case  (g).     The  stat. 

(a)  Co.  Copyholder,  106.     XUchen,  160.        (6)  Coup,  705. 
(c)  3  Rep.  8.  a.  (d)  4  Rep.  26.  a. 

(*)  6  Rep.  37.  a.  (g)  9  Rep.  104.  a. 

K  4  27  Eliz. 
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1688.  27  Bin*  c.4.  being  passed  to  prevent  fraud,  must  be 
*  .^  construed  liberally.  Even  the  rule  which  exempts  the 
Tuwrnix  l^ing  from  the  operation  of  statutes,  does  not  prevail  when 
Boitwxll,  the  act  is  for  the  enlargement  of  right,  or  the  prevention 
of  wrong;  and  therefore  the  crown  has  been  held  to  be 
bound  by  the  13  Eliz.  a  10*  as  to  ecclesiastical  leases, 
and  the  3 1  Eliz,  c.  6.  against  simony.  As  to  Matthews  v. 
Feaver{a),  the  Master  of  the  Rolls  held,  that  voluntary 
•  conveyances  of  copyholds  were  not  void  against  ere* 
ditors  by  the  operation  of  the  13  Eliz.  c.  5.;  but  that 
was  not  on  the  ground  that  they  were  not  included 
within  the  general  words  of  that  statute,  lands,  tenements, 
and  hereditaments^  but  because  generally  they  were  not 
subject  to  debts;  and  there  an  inquiry  was  directed  to 
be  made,  whether,  by  the  custom  of  the  particular 
ma&or,  copyholds  were  liable  to  debts  ?  The  Master  of 
the  RpUs  must  have  been  of  opinion  that  if  they  were, 
they  would  come  within  the  general  words  lands,  tene- 
ments, and  hereditaments,  for  otherwise  the  enquiry  as 
to  the  custom  of  the  manor  would  have  been  unnece** 
aary.  As  to  the  argument  here,  that  the  voluntary  con- 
veyance, and  that  made  for  value,  were  to  the  same 
person,  that  is  answered  by  the  decision  already  referred 
to*  that  notice  to  the  purchaser  for  value  does  not  prevent 
tbq  operation  of  the  statute. 

Denman  C.  J.  The  words  of  the  act  27  Eliz.  c.  4. 
are  sufficiently  large  to  include  copyholds.  In  Doe 
v.  Routledge  (b)  Lord  Mansfield  expressed  an  opinion 
that,  copyholds  were  within  that  statute;  and,  except 
the  dictum  of  Blencvme  J.,  in  Butler's  N.  P.9  there  is  no 
authority  the  other  way. 

(a)  1  Q*  Ck.  Co.  278.  (*)  Cowp.  705. 

Little- 
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Littledale  J.    The  statute  extends  to  copyholds.        1889. 
The  general  role  laid  down  in  Hey  don's  case  (a),  and      J     ~ 

Dos  dCDBa 

adopted   in   Comynfs  Dig.  Copyhold,  N.,  is  applicable      Tcwnu, 


here,  that  when  no  prejudice  ensues  to  the  lord  by  it,     Bottmli. 
copyholds  are  included  within  the  general  words  lands, 
tenements,  and  hereditaments,  in  a  statute. 

Parke  J.  I  have  no  doubt  in  this  case  that  the 
statute  affects  copyholds  according  to  the  general  rule 
laid  down  in  Co.  Copyholder  53.,  and  Hey  don's  case  (6). 
As  to  Matthew  v.  Feaver  (c),  the  very  reason  there  given 
by  the  Master  of  the  Rolls,  for  saying  that  the  statute 
did  not  extend  to  copyholds,  shews  that  in  a  case  where 
that  reason  had  not  applied,  his  opinion  would  have  been 
that  they  are  within  the  stat.  27  Eliz.  c.  4.  As  to  the 
second  objection,  that  the  plaintiff  was  a  party  to  both 
conveyances,  the  answer  is,  that  if  the  first  conveyance 
was  fraudulent,  it  was  void  from  the  first,  although  the 
subsequent  purchaser  had  notice;  Doe  v.  Manning  (d). 
His  knowledge  was  perfectly  immaterial,  and  his  subse- 
quent admittance,  on  purchase  for  a  valuable  consider* 
ation,  gave  him  a  good  title. 

Pattesom  J.  I  think  the  statute  applies  to  copy- 
holds :  the  words  lands  and  tenements  are  sufficiently 
large  to  embrace  them,  and  there  is  nothing  to  take 
them  out  of  the  enactment.  In  2  Watkins  on  Copyholds, 
chap.  10.,  the  matter  is  considered  how  far  statutes 
apply  to  copyholds ;  and  he  adopts  the  rule  laid  down 
in  Heydon's  case  (&),  stating  that  "  if  the  interest  of  the 
lord  be  not  prejudiced ;  if  no  injury  accrue  to  the  copy- 
holder any  more  than,  under  the  same  circumstances, 

(a)  5  Cb.  7.  (*)  Rep.  7.  a. 

(<:)  1  Com  Ck.Ca.X78.  (<Q  9 East,  50. 

would 
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1833.  would  accrue  to  the  free;  copyhold  tenements  must, 

Doidenu  equally  with  freehold,  be  within  the  public  acts  of  the 

ToKwiLL  state/9     The  present  case  is  within  the  rule,  and  does 

against 

Bottwsix.  not  fall  within  any  exception. 

Judgment  for  the  defendant. 


*w*y>  The  Right  Honourable  George  Lord  Oakley 

against  The    Kensington  Canal  Company 
and  Others. 

UMMMm-PMU  CASE  for  wrongfully  entering  plaintiff's  land  in  the 
abliog  a  com-  occupation  of  a  tenant,  and  digging  and  carrying 

pany  to  make  r  Q©     e>  jo 

and  maintain  a   away  the  soil,  so  that  the  said  land  was  lowered  and 

canal  naviga- 

tion,andto  became  overflowed  with  water;  and  Tor  continuing  the 
that  purpose,  said  land  so  lowered,  whereby  the  same  remained  over- 
faction*  Uwli  flowed,  and  was  diminished  in  value,  to  wit,  from 
*Z££^  thenceforth,  &c.  Plea,  \he  general  issue.  At  the  trial 
w°UlliStnlake  before  Patteson  J->  at  the  sittings  in  Middlesex  after 
ground  with-      Hilary  term  1832,  the  plaintiff  was  nonsuited,  with  leave 

out  consent  of  ^ 

the  respective     to  move  to  enter  a  verdict.      On  motion,  the  Court 

owners  and 

occupiers,  and    directed  a  special  case  to  be  stated.     The  case  was  in 

that  any  action         .  r  .. 

to  be  brought     substance  as  follows :  — 

dowLp^         By  statute,   5  G.  4.  c.lxv.,  for  making  navigable  a 

suance  of  those 

acts,  should  be  commenced  within  fir  calendar  months  next  after  the  fact  sftatUd  have  been 
commuted  ;  or  if  there  should  be  a  continuance  of  damages,  then  within  six  calendar  months 
next  after  the  committing  of  such  damage  should  have  ceased. 

The  company  wishing  to  take  garden  ground  for  the  purpose  of  sloping  the  banks  of  the 
canal,  told  the  occupier,  a  tenant,  that  they  had  obtained  the  consent  of  the  owner's  agent, 
without  which  the  tenant  would  not  have  given  them  permission ;  but  the  statement  was 
not  true.  They  then  paid  him  a  sum  which  he  demanded  on  account  of  a  former  trans- 
action, after  which  they  entered  and  sloped  away  the  ground.  The  land  in  consequence 
was  from  thenceforth  overflowed  by  the  Thames  at  every  high  tide.  For  this  damage  the 
landlord  sued  the  company  more  than  six  calendar  months  after  the  ground  was  taken,  and 
the  tide  first  let  in : 

Held,  that  the  injury  was  one  for  which  an  action  should  have  been  brought  within  six 
months  from  the  taking  away  of  the  land;  and  that  the  defendants  were  within  the  pro- 
tection of  the  limiting  clause,  inasmuch  as  the  act  complained  of  was  really  done  for  the 
purpose  contemplated  by  the  statutes,  though  in  the  prosecution  of  that  purpose,  the  de- 
fendants had  been  guilty  of  a  misrepresentation  to  bad  faith  towards  the  occupier. 

certain 


in  the  Third  Year  of  WILLIAM  IV.  139 

certain  creek  from  Counter's  Bridge  on*  the  road  from  1638. 
London  to  Hammersmith,  to  the  river  Thames,  certain 
persons  were  incorporated  by  the  name  of  the  Kensington 
Canal  Company,  and  were  empowered  (by  sect  2.)  to 
enlarge  the  said  creek,  and  make  and  maintain  a  canal 
for  navigation;  and  for  the  purposes  aforesaid,  they 
were  empowered  (by  the  same  section)  to  enter  upon 
any  lands  and  set  out  such  parts  thereof  as  they  should 
think  necessary  for  making  the  canal,  and  there  to  bore, 
dig,  cut,  trench,  and  drain,  and  to  carry  away  the  earth, 
&c  so  dug,  and  to  construct  such  works,  &&  as  they 
should  think  necessary  or  convenient  for  making, 
improving,  &c.  the  canal,  in  pursuance  of,  and  within 
the  true  intent  and  meaning  of  the  act,  making  satis- 
faction, as  after  mentioned,  to  the  owners  or  proprietors, 
tenants  or  occupiers  of  the  lands,  for  all  damages  to  be 
by  them  sustained  in  or  by  the  execution  of  all  or  any 
of  the  powers  of  that  act.  And  that  act  was  to  be  an 
indemnity  to  the  company  and  their  servants  for  what 
they  should  do  by  virtue  of  the  powers  thereby  granted, 
subject  to  the  provisoes  and  restrictions  thereinafter 
mentioned. 

Section  7.  provided,  that  nothing  in  the  act  should 
extend  to  empower  the  company,  or  any  other  person, 
to  take  or  use  any  garden,  &c.  without  the  consent  in 
writing  of  the  respective  owners  and  occupiers  thereof, 
except  such  as  were  specified  in  a  schedule  to  the  act. 

Section  16.  enacted,  that  owners  and  occupiers,  &c 
should  receive  satisfaction  for  the  value  of  their  lands, 
&&,  and  for  the  damages  to  be  sustained  in  making  and 
completing  the  works  before  directed,  in  gross  sums,  as 
should  be  agreed  upon  between  them  and  the  company ; 
and  immediately  after  the  executing  of  the  sale  and  con- 
veyance, or  contract  for  the  same,  the  company  should 

be 
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1833.       be  at  liberty  to  enter  upon,  and  for  ever  have,  take,  and 

LordOArt      enjoy  the  lands,  &c.  for  the  use  and  maintenance  of  the 

"tkT*        canal;    and  if  the  parties  could  not  agree  as  to  the 

KjRxaitd*o*    amount  of  satisfaction,  the  same  was  to  be  settled  by  a 

CboaL  .  , 

Coapmy.     jury.  Section  25.  contained  further  provisions  respecting 

the  satisfaction  to  be  made  for  lands,  and  the  rights  of 

the  company  on  payment  or  tender. 

By  section  22.  it  was  enacted,  "  That  the  said  com- 
pany shall  not  be  obliged  by  virtue  of  this  act  to  receive 
or  take  notice  of  any  complaint  or  complaints  to  be 
made  by  any  person  or  persons  whomsoever,  for  any 
injury  or  damage  by  him,  her,  or  them  sustained,  or 
supposed  to  be  sustained,  by  virtue  or  in  consequence 
of  this  act,  unless  notice  in  writing  shall  have  been  given 
in  relation  thereto  by  or  on  the  behalf  of  such  person  or 
persons  to  the  said  canal  company,  within  the  space  of 
six  calendar  months  next  after  the  time  that  such 
supposed  injury  or  damage  shall  have  been  sustained, 
or  such  supposed  injury  or  damage  shall  have  ceased." 

Sect.  116.  enacted,  that  if  any  person  should  sustain 
any  damage  in  his  lands,  &c,  by  the  execution  of  any  of 
the  powers  given  by  the  act,  for  which  compensation  was 
not  before  provided,  such  damage  should  be  ascertained 
by  a  jury,  as  therein  directed,  and  the  amount  recovered 
and  applied  as  in  the  cases  before  provided  for. 

By  sect.  128.  it  was  enacted,  "That  if  any  action, 
suit,  or  information  shall  be  brought  or  commenced  by 
any  person  for  any  thing  done  or  to  be  done  in  pur- 
suance of  this  act,  or  in  execution  of  the  powers  and 
authorities,  or  the  orders  and  directions  hereinbefore  given 
or  granted,  every  such  suit  or  information  shall  be 
brought  or  commenced  within  six  calendar  months  next 
after  the  fact  shall  have  been  committed,  or,  in  case 
there  shall  be  a  continuance  of  damages,  then  within 

six 
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six  calendar  months  next  after  the  doing  or  committing 
of  such  damage  shall  have  ceased,  and  not  afterwards ;" 
— "  and  the  defendant,  in  such  action  or  suit,  shall 
and  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence  at  any  trial  to  be 
bad  thereupon,  and  that  the  same  was  done  in  pur- 
suance and  by  authority  of  this  act ;  and  if  it  shall 
appear  to  have  been  so  done,  or  if  any  action,  suit,  or 
information  shall  be  brought  after  the  time  so  limited 
for  bringing  the  same,  then  and  in  such  case  the  jury 
shall  find  for  the  defendant" 

The  schedule  to  this  act  did  not  include  the  lands 
mentioned  in  the  declaration. 

By  an  act  7  6.  4.  c.  xcvi.  (May  1826),  for  amending 
the  former,  it  was  provided  (sect  1.)  that  all  and  every 
the  powers,  provisions,  and  authorities  contained  in  the 
former  statute  (except  as  by  this  act  altered  or  repealed), 
should  be  applicable  to  that  statute  as  if  now  repeated, 
and  that  the  two  should  be  construed  as  one.  Powers 
were  then  given  (sect.  2.)  to  the  company  to  slope  the 
banks  of  the  canal,  making  compensation  to  the  owners 
and  occupiers  of  land  which  should  be  required  for 
that  purpose;  but,  by  sect  5.,  nothing  in  the  act  was 
to  authorize  the  company  to  take  or  injure  any  land  for 
the  last-mentioned  purpose,  without  the  consent  in 
writing  of  the  respective  owners  and  occupiers,  except 
such  lands  as  were  specified  in  a  schedule  to  that  act 

It  did  not  appear  by  the  case  that  the  lands  in  que** 
tion  were  in  this  schedule.  Each  of  the  statutes  had  a 
clause  enacting  that  it  should  be  deemed  and  taken  to 
be  a  public  act 

The  land  in  question  was  garden  ground,  in  the  oc- 
cupation of  Thomas  Adam,  the  plaintiff  being  the  rever- 
sioner.    In  1825  the  canal  company  took  part  of  it  for 

the 
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1888.        the  purpose  of  sloping  the  bank,  making  the  tenant  a 
compensation,  and  further  promising  him  67/.  for  the 

again*        crops  which  he  then  had  upon  the  [land  so  taken.     In 
RnmifaTOir     1827  they  applied  to  him  to  be  allowed  to  cut  away  more 
Company,      of  the  land  for  the  same  purpose;  but  he  refused  per- 
mission, unless  the  company  obtained  the  consent  of  Mr. 
Lee,  Lord  Oakley's  solicitor,  and  Mr.  Handford,  his  sur- 
veyor, and  paid  him  (Adam)  the  67/.    They  told  him  they 
had  got  the  consent  of  the  gentlemen  named,  and  they 
paid  the  67/. ;  after  which,  in  September  1827,  they  en- 
tered upon  the  land,  and  dug  it  away,  for  the  purpose  of 
sloping  the  banks,  lowering  it  to  such  an  extent  that,  at 
the  next  and   every   high  tide  afterwards,    the  river 
Thames  flowed  in  and  covered  it,  and  rendered  it  in- 
capable of  cultivation.   Neither  Mr.  Lee  nor  Mr.  Hand- 
ford  had  ever  given  consent  to  the  proceedings.     No' 
notice  of  complaint  was  given  by  the  plaintiff  till  Janu- 
ary 1881,'more  than  four  years  after  the  land  was  sloped 
away,  and  the  tide  first  flowed  over  it.     The  defendants 
insisted   that  the  case  was  within   the  compensation 
clause,  s.  116.;   and,  if  not,  that  the  damage  accrued 
when  the  land  was  sloped  away,  and  the  action  ought  to 
have  been  brought  within  six  months  after  that  time. 
The  plaintiff  contended  that  the  damage  was  a  continu- 
ing injury,  and  had  not  ceased  within   six   calendar 
months  before  the  action  was  brought;  and  also  that 
the  defendants  had  not  acted  as  persons  who  considered 
themselves  really  and  bona  fide  pursuing  the  authority 
given  by  the  statutes,  but  had  been  guilty  of  a  fraud 
upon  the  occupier  of  the  land,  and  were  not  protected 
.    by  the  restrictive  clauses.     The  case  was  now  argued  by 

22.  Bayly,  for  the  plaintiff.     The  acts  of  parliament, 
though  declared  to  be  public,  are  substantially  private, 

and 
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and  operate  in  derogation  of  private  rights.  They  18S3. 
must,  therefore,  be  construed  strictly.  (This  was  not 
disputed.)  Boothby  v.  Morton  (a)  may  be  relied  upon 
as  an  authority  against  the  present  action ;  but  there  it 
was  only  held  that  the  commissioners  could  not  be  sued 
at  any  unlimited  time ;  and  it  did  not  appear,  nor  did 
the  Court  presume,  that  they  had  contravened  the  pro- 
visions of  the  act.  The  Governor  and  Company  of  the 
British  Cast  Plate  Manufacturers  v.  Meredith  (6)  was 
cited  at  the  trial ;  but  there  the  statute  under  which  the 
defendants  proceeded  had  a  clause  authorising  the  com- 
missioners of  paving  (under  whom  they  acted)  to  make 
satisfaction  for  injuries  done ;  and  this  was  relied  upon 
by  the  Court.  Besides,  the  express  proviso  here,  that 
the  company  shall  not  take  garden  ground  without  a 
written  consent,  distinguishes  the  present  case.  And  by 
s.  2.  of  5  G.  4.  c.  Ixv.,  they  had  no  right  to  enter  upon 
the  land  without  making  satisfaction  for  damages  to  be 
sustained.  Section  116.  does  not  apply  to  this  case, 
because  it  is  one  for  which  compensation  is  before  pro- 
vided in  the  act.  The  defendants  must,  therefore,  rely 
on  section  J  28.,  and  the  protection  of  that  clause  ex- 
tends only  to  acts  done  bona  fide  in  pursuance  of  the 
statute.  The  conduct  of  the  defendants  here,  shews 
that  they  did  not  act  bond.  fide.  In  Daniel  v.  Wilson  (c). 
Gaby  v.  The  Wiltshire  Canal  Company  (d),  Theobald 
v.  Crichmore  (e),  and  Graves  v.  Arnold  (g),  where  pro- 
tecting clauses  like  the  present  were  held  applicable  to 
parties  exceeding  their  authority,  the  defendants  had 
acted  under  a  supposition  that  they  were  doing  right, 

(a)  SB.fB.  239.  (6)  4  T.  R.  794. 

(c)  5  T.  R.  1.  (d)  3Af.  f  8.  580. 

(#}  I  B.  £  A  227  (g)  S  Camp.  242. 

and 
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18S3.  and  only  erred  from  inadvertence.  Here  they  were 
guilty  of  a  wilful  deception.  There  was  in  this  case  a 
damage  within  six  calendar  months  by  the  overflowing 
of  the  land,  in  respect  of  which  the  plaintiffs  might  sue. 
Roberts  v.  Head  (a),  Wordsworth  v.  Harley{b\  is  distin- 
guishable. There  the  reversioner  of  land  declared  against 
defendant  (who  was  a  surveyor  of  highways)'  for  digging 
his  close  and  separating  a  portion  of  it  from  the  residue, 
and  keeping  it  so  separated,  and  adding  such  portion  to 
the  public  road.  The  separation  was  by  a  wall,  which 
was  begun  more  than  three  calendar  months  before  the 
action  brought;  it  was  at  that  time  very  low,  but  it  still 
formed  a  complete  division  between  the  parcels  of  land. 
After  the  commencement  of  the  three  months,  the  wall 
was  raised  and  finished;  and  it  was  held,  that  the  separa- 
tion having  been  complete  before  that  period,  the  raising 
of  the  wall  was  not  such  a  new  injury  as  would  take  the 
case  out  of  the  limitation  in  IS  6.  S.  c.  78*  s.  81.,  which 
required  actions  for  any  thing  done  in  pursuance  of  that 
statute  to  be  commenced  within  three  calendar  months 
after  the  fact  committed.  Here  there  was  a  new  injury 
within  six  months. 

Thesiger,  contrit,  was  stopped  by  the  Court 

Denman  C  J>  No  sufficient  reason  is  given  why 
the  action  should  not  have  been  brought  within  the  six 
calendar  months.  The  limitation  is  a  beneficial  one, 
and  should  be  adhered  to.  The  words,  "  any  thing 
done  or  to  be  done  in  pursuance  of  this  act,  or  in  exe- 
cution of  the  powers  and  authorities"  thereby  given  and 

(«)  16  £otf,  SI  5.  (6)  IB.fAd.  391. 

granted, 
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granted,  must  be  taken  to  mean  something  done  in       1633. 

prosecution  of  the  works  contemplated,  and  not  merely  T  TT~~ 
making  the  act  a  colour.     The  conduct  of  the  company       a^ut 

cannot  be  approved  of,  but  the  action  is  commenced  Kxxtmcw 

Canal 

too  late.     The  plaintiff  bad  notice  of  the  injury,  and     Compw 
might  have  proceeded  sooner. 

Littledale  J.  I  am  of  opinion  that  this  is  a  case 
in  which  the  defendants  are  entitled  to  protection,  though 
they  have  exceeded  their  authority. 

Parke  J.  The  statute  5  G.  4,  c.  Ixv.  5. 128.,  requires 
the  action  to  be  commenced  within  six  calendar  mofttfcs 
next  after  the  fact  shall  have  been  committed,  orf  in 
case  there  shall  be  a  continuance  of  damage*  thqn 
within  six  calendar  months  after  the  doing  of  suob 
damage  shall  have  ceased.  Here  the  action  might  have 
been  brought,  and  the  tenant  have  recovered  a  proper 
compensation,  within  six  months  after  the  land  was 
taken  away.  The  words  "  any  thing  done  in  pur- 
suance of  this  act,  or  in  execution  of  the  powers, "  &c, 
apply  to  all  cases  where  the  parties  are  intending  to  apt 
upon  powers  given  by  the  statute,  and  not  merely  using 
it  as  a  cloak  for  their  own  private  purposes.  Although 
the  defendants  here  misrepresented  facts  to  the  tenant, 
that  makes  no  difference  in  the  application  of  the 
clause. 

Patteson  J.  I  am  of  the  same  opinion.  The  in- 
jury was  complete  when  the  land  was  taken. 

Judgment  for  the  defendants. 
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Friday, 
May  SlsU 


Harrison  and  Another,  Assignees,  against 
Wardle  and  Others. 


Declaration  of    TAECLARATION  in  debt,  entitled  of  Easter  term 

Master  term  JL-/ 

1831,  on  a  re-  1831,  by  the  plaintiffs,  as  assignees  of  John  Bate" 

^assignees  man,  sheriff  of  the  county  of  Stafford,  stated,  that  on 

a^n^r^e  the   21st  of  April  1829,  the  plaintiffs  distrained  the 

ple^nfandWi  goods  of  the  defendant   Wardle  for  money  then   due 

sureties,  after  f^om  hjm  to  J.  Atdt,  one  of  the  plaintiffs,  for  rent :  that 

stating  the  con-  7  r  •*»  > 

dition,  assigned    Wardle,  withJn  fWe  days,  made  his  plaint  to  the  said 

as  a  breach,  ' 

•'that  although   J,  B.,  then  being  sheriff  of  the  county  aforesaid,  out  of 

the  suit  was  re-  . 

moved  into        the  county  court  of  the  said  sheriff,  of  the  taking  and 

TC    "R  hv  re-  fa 

.returnable  *  unjustly  detaining  of  the  goods  of  the  defendant  Wardle, 

in  Miehaehnat 
term  1829,  at 

the  instance  of  W>,  the  plaintiff  m  replevin,  yet  he  did  not  prosecute  his  suit  with  effect  and 
without  delay.**  Plea,  first,  that  by  toe  re.  fa.  lo.  the  sheriff  was  commanded  to  record  the 
plaint,  to  have  the  record  on  the  return  day  in  K.  B.,  and  to  prefix  the  same  day  to  the 
parties,  that  they  might  be  ready  to  proceed  in  the  said  plaint;  that  W.t  the  plaintiff  in 
replevin,  appeared  in  court  at  the  return,  and  was  ready  to  proceed  in  the  suit,  and  prose- 
cute the  same  with  effect  and  without  delay,  but  that  the  now  plaintiffs  did  not  appear,  and 
the  sheriff  returned  to  the  re.  fa.  lo.,  amongst  other  things,  that  he  had  prefixed  the  same 
day  to  the  parties  that  they  might  be  ready  there  to  proceed  in*  the  said  plaint.  It  then, 
averred  that  W.  was  always  ready  to  prosecute  his  plaint  with  effect,  and  without  delay, 
and  would  have  done  so  if  the  defendants  in  replevin  (the  now  plaintiff*;,  had  appeared. 
To  this  plea  there  was  a  general  demurrer. 

The  second  plea  staled  that  the  sheriff,  in  pursuance  of  the  re.  fa.  lo.,  recorded  the  plaint, 
returned  it,  prefixed  the  day  of  the  return  to  both  parties,  and  summoned  the  now  plaintiff's 
to  appear  in  IT.  B.  to  proceed  in  the  plaint;  and  that  W*  the  plaintiff  in  replevin,  was  ready 
to  proceed,  but  the  now  plaintiffs  did  not  appear.  Replication,  that  the  sheriff  did  not 
summon  the  now  plaintiffs  to  appear.  Rejoinder,  by  way  of  estoppel,  that  the  sheriff,  before 
the  assignment,  returned  to  the  re.  fa.  lo.  that  he  had  prefixed  a  day  to  the  parties  that  they 
might  be  ready  to  proceed  in  the  plaint.     General  demurrer. 

Held,  first,  that  a  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  prosecuting  the 
suit,  is  guilty  of  a  breach  of  that  part  of  the  condition  of  the  bond  which  requires  him  to 
prosecute  without  delay,  even  though  it  may  not  appear  that  the  suit  is  determined. 

Secondly,  admitting  that  upon  the  replication  to  the  second  plea  it  was  to  be  assumed 
that  the  now  plaintiffs  were  not  summoned,  (and  semble  that,  in  the  present  action,  they 
were  not  estopped  from  alleging  this,)  still,  as  \p  appeared  by  the  pleas  that  the  re.  fa.  lo. 
contained  a  direction  in  effect  to  summon  the  now  plaintiffs,  W.,*  the  plaintiff  in  replevin, 
was  not  responsible  for  the  default  of  the  sheriff,  or  guilty  of  delay  in  that  suit  by  reason 
of  the  sheriff  having  neglected  to  serve  a  summons. 
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and  prayed  the  sheriff  that  the  same  might  be  replevied        1883. 
by  him  (the  sheriff)  and  delivered  to  Wardle,-  Mid  there-        " 
upon  the  said  J.  2?.,  so  being  sheriff,  &c,  did  take  from        against 
Wardle,  and  from  the  other  defendants  as  two  responsible 
sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, &c,  and  the  defendants  in  this  suit,  on  the 
23d  of  April  1829,  by  their  writing  obligatory,  acknow- 
ledged themselves  to  be  bound  unto  the  said  J.  J3.,  so 
being  sheriff,  &&,  in  1462.,  to  be  paid  to  the  said  «7.  B.9 
&&,  with  a  condition  thereunder  written,  "  tljpt  if  the 
defendant  Wardle  should  appear  $t  the  then  next  coupty 
court,  to  wit,  at  the  county  court  of  the  said  sheriff,  on 
the  7tb  of  May  then  next,  and  should  then  and  there 
prosecute  hi&  action  with   effect  and  without   delay, 
against  the  said  plaintiffs  in  this  suit,  fpr  taking  and 
unjustly  detaining  the  goods  in  the  condition  mentioned, 
and  should  make  a  return  of  the  said  goods,  if  a  return 
thereof  should  be  awarded,  then  the  obligation  should 
be  void,  or  otherwise  it  should  remain  in  full  force ; "  that 
the  sheriff^  at  the  prayer  of  the  defendant  Wardle*  re- 
plevied and  made  deliverance  of  the  goods  to  him ;  and 
afterwards,  at  the  then  next  County  Court  of  the  said 
sheriff,  Wardle  appeared,  and,  without  writ,  levied  his 
plaint  against  the  plaintiffs  in  this  suit,  for  the  taking 
and  unjustly  detaining  of  the  said  goods,  and  then  and 
there  found  pledges,  as  well  for  prosecuting  his  said 
plaint  as  for  returning  the  said  goods,  if  return  thereof 
should  be  adjudged  by  law,  to  wit,  the  other  two  de- 
fendants, which  plaint,  in  Michaelmas  term  1829,  was 
duly  removed,  at  the  instance  of  Wardle,  out  of  the 
County  Court  of  the  said  sheriff  into  the  Court  of  King's 
Bench,  by  virtue  of  a  writ  of  recordari  facias  loquelam, 
returnable  on  the  morrow  of  All  Souls.    Averment,  that 

L  2  Wardle 
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1833.       Wardle  did  not  prosecute  his  aforesaid  suit  in  the  Court  y 
——       of  K.  B.   with  effect  and   without  delay   against  the 

Harrison 

ngain*  plaintiffs  in  this  action,  for  taking  and  detaining  the  goods 
aforesaid,  nor  had  he  further  prosecuted  such  suit,  nor 
did  he  make  a  return  of  the  said  goods,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said 
writing  obligatory,  whereby  the  same  became  forfeited 
to  the  sheriff,  who  assigned  it  to  the  plaintiffs. 

Plea  1st,  that  by  the  writ  of  re.  fa.  lo.  the  sheriff  was 
commanded  that  he  should  cause  the  plaint  to  be  re- 
corded, and  that  he  should  have  the  record  in  K.  B.  on 
the  morrow  of  All  Souls,  and  that  he  should  prefix  the 
same  day  to  the  parties,  that  they  might  then  be  there 
ready  to  proceed  in  the  said  plaint,  as  should  be  just; 
that  at  the  return  of  the  re.  fa.  lo.,  Wardle  came 
into  the  Court  of  K.  B.,  and  was  then  and  there 
ready  to  proceed  in  the  said  suit,  and  to  prosecute  the 
same  with  effect  and  without  delay  against  the  now 
plaintiffs;  but  that  the  said  now  plaintiffs  came  not,  and 
did  not  appear  in  the  said  Court  of  K.  B.;  and  the 
said  sheriff,  on  the  morrow  of  All  Souls,  returned  to  the 
said  Court  of  K.  B.,  upon  the  said  writ  of  re.  fa.  lo., 
that,  by  virtue  of  that  writ,  he  had  caused  the  plaint  to 
be  recorded,  &c,  and  had  the  said  record  in  Court  on  the 
day  in  the  writ  mentioned,  and  that  he  had  prefixed  the 
said  day  to  the  said  parties,  that  they,  might  be  there  ready 
to  proceed  in  the  said  plaint  as  should  be  just,  as  in  the 
said  writ,  he,  the  sheriff,  was  commanded.  The  plea 
then  averred,  that  Wardle  was  always  ready  to  pro- 
secute his  action  with  effect,  and  without  delay,  against 
the  now  plaintiffs;  and  would  have  so  prosecuted  his 
suit  against  the  said  now  plaintiffs,  if  they  had  ap- 
peared in  the  Court  of  K.  B.,  according  to  the  exigency 

of 
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of  the  writ;  but  that  the  said  plaintiffs  did  not,  nor        1833, 

would,  appear  in  K.  B.  on  the  day  prefixed  to  them  by 

the  sheriff  for  that  purpose,  or  at  any  other  time,  but        against 

Waedlr 

wholly  neglected  and  refused  so  to  do,  and  had  not  as 
yet  appeared  to  the  said  writ 

Plea  2d,  that  the  sheriff,  in  pursuance  of  the  writ  of 
re.  fa,  lo.  mentioned  in  the  declaration,  recorded  the 
plaint,  returned  it,  prefixed  the  day  of  the  return  to 
both  parties,  and  summoned  the  (now)  plaintiffs  to  appear 
in  the  King's  Bench  to  proceed  in  the  plaint ;  and  that 
Wardle  was  ready  to  proceed,  but  the  plaintiffs  did  not 
appear,  as  before. 

To  the  first  plea  there  was  a  general  demurrer ;  to 
the  second  a  replication,  that  the  sheriff  did  not  summon 
the  plaintiffs  to  appear,  as  in  the  plea  alleged,  concluding 
to  the  country. 

To  this  there  was  a  rejoinder,  by  way  of  estoppel,  that 
the  plaintiffs  ought  not  to  be  admitted  so  to  reply,  be- 
cause the  sheriff,  before  the  assignment,  returned  to  the 
re.  fa.  lo.,  "  that  he  had  prefixed  a  day  to  the  parties, 
that  they  might  be  ready  to  proceed  in  the  plaint,  as  he 
was  commanded."     General  demurrer  to  the  rejoinder. 

This  case  was  argued  in  Easter  term  (a). 

R.  V.  Richards  in  support  of  the  demurrers.  The 
first  plea  is  insufficient,  because  it  merely  shews  that 
Wardle  appeared  in  Court  at  the  return  of  the  writ,  and 
*as  ready  to  proceed  in  the  suit,  and  prosecute  the  same 
with  effect,  without  shewing  that  be  did  so,  or  how  the 
suit  was  disposed  of.  It  states  further,  that  the  sheriff  re- 
turned that  be  had  prefixed  a  day  to  the  parties,  that  they 

(a)  Before  Denman  C.  J.,  Littledale  and  Parke  Js. 
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1 833.        might  be  ready  to  proceed  with  the  plaint,  but  it  does  not 
"  allege  that  the  sheriff  had  in  fact  summoned  the  defend- 

qgwmi*        ants  in  replevin  to  appear.     In  Dal  ton's  Office  of  Sheriffs, 
p.  272.,  it  is  said,  "  that  the  sheriff  is  first  to  record  the 
suit  in  full  court,  and  then  to  return  the  same  under  his 
own  seal,  and  the  seals  of  four  suitors  of  the  same  court, 
and  after,  the  sheriff  is  to  summon  the  defendant  to  be 
there  at  the  day  of  the  return  thereof/9     It  was  the  duty 
of  the  sheriff,  therefore,  to  summon  the  defendants;  and 
the  duty  of  the  obligor  of  the  bond  was  to  see  that  it  was 
done.     In  Brackenbury  v.  Pell{a\  where  the  plea  to  a  de- 
claration on  a  replevin  bond  stated,  that  the  suit  was  still 
depending  and  undetermined ;  and  the  plaintiff  replied, 
"  that  the  defendant  did  not  prosecute  his  suit  as  in  the 
plea  mentioned,  but  wholly  abandoned  the  same,  and 
that  the  said  suit  is  not  still  depending;99  on  special 
demurrer  it  was  held,  that  the  replication  was  insufficient, 
for  not  shewing  how  the  suit  was  determined  and  had 
ceased  to  depend.     In  Morgan  v.  Griffith  (6),  it  was  said 
by  Lee  C.  J.,   "  that  in  all  replevin  bonds  there  are 
several  independent  conditions,"  one  of  which  is  to  pro- 
secute with  effect,  and  a  breach  may#  be  assigned  on 
non-performance  of  any.     GwUlim  v.  Holbrook  (c),  and 
Arford  v.  Perrett  (d),  shew  that  the  condition  of  a  re- 
plevin bond  is  not  satisfied  by  a  prosecution  of  the  suit 
in  the  county  court;  but  the  plaint,  if  removed  by  re. 
fa.  lo.  into  a  superior  court,  must  be  prosecuted  there 
with  effect  and  without  delay.     And  it  appears  from 
Vaughan  v.  Norris(e),  and  Tumor  v.  Turner  {g\  that 
the  plaintiff  in  a  replevin  suit  so  removed,  by  becoming 

(a)  12  East,  585.  (b)  7  Mod.  380. 

(c)   1  Bos.  4-  P.  410.  (rf)  4Bing.  586. 

{e)  Cat,  temp.  Hardvt.  137.  (g)  2  Brod.  $  B*  107. 
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nonsuit,  fails  to  prosecute  his  suit  with  effect.     The  re-      .  16S8. 
joinder  to  the  replication  to  the  second  plea  is  bad,      w 
because  the  sheriff's  return  to   the  re.  fa.   lo.  is  no        again* 
estoppel  in  this  action,  which  is  not  between  the  same 
parties  as  the  replevin  suit,  for  the  sureties  in  the  re- 
plevin bond  were  no  parties  to  the  suit  in  replevin. 

FoUett  contra.  J¥ardle>  the  plaintiff  in  replevin,  having 
appeared  in  Court  at  the  return  of  the  writ,  and  been 
then  ready  to  prosecute  his  suit  with  effect,  has  done  all 
that,  by  law,  he  was  required  to  da  It  is  true  that  the 
conditions  of  the  bond  are  distinct  and  independent. 
But  assuming  that  it  was  the  duty  of  the  sheriff  to  sum- 
mon the  defendant  in  replevin,  he  returned  that  be  had 
prefixed  the  same  day  (i.  e.,  the  day  of  the  return  of  the 
re.  fa.  lo.)  to  the  parties,  that  they  might  be  ready  to 
proceed  with  the  suit  in  the  court  above.  From  that 
it  may  be  inferred,  that  he  had  summoned  the  defend- 
ants in  replevin,  as  his  duty  was;  and,  if  so,  it  then  was 
their  duty  to  ester  an  appearance.  The  question  is, 
whether,  when  the  defendant  in  replevin  does  not  appear 
on  the  return  of  the  re.  fa.  lo.,  the  plaintiff  is  bound 
to  take  any  other  step.  [Parke  J.  If  the  defendants  did 
not  appear,  the  plaintiff  in  replevin  might  have  sued  out 
a  distringas  to  compel  them.  By  the  condition  of  the 
bond,  he  is  bound  to  do  all  he  can  to  prosecute  his  suit 
with  effect,  and  without  delay.]  The  general  rule  is, 
that  the  condition  of  the  bond  is  not  broken,  until  the 
action  be  determined  in  favour  of  the  landlord,  Bracken* 
bury  v.  Pell  {a).  It  lies  on  the  plaintiffs  here  to  shew 
that  it  was  legally  determined  in  their  favour,  so  as  to 

(a)   l2Eati9SS5. 
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1883.       establish  the  breach  alleged,  that  it  was  not  prosecuted 
~  with  effect.     In  Hie  Duke  of  Ormond  v.  Bierhf{a)i  the 

against  breach  assigned  was,  that  the  action  brought  on  a 
replevin  bond  was  not  prosecuted  with  effect.  The 
defendant  pleaded,  that  E.  G.  levied  a  plaint  in  re- 
plevin, and  died  before  the  suit  was  determined,  whereby 
the  suit  abated:  the  plaintiff  replied,  that  although 
E.  G.  levied  such  a  plaint  against  the  defendant,  the 
defendant,  by  injunction,  hindered  the  proceedings 
until  22.  G.  died.  Upon  demurrer  to  the  replication, 
the  defendant  had  judgment,  for  per  Holt  C.  J.  "  This 
was  a  prosecution  with  effect,  because  there  was  neither 
a  nonsuit  nor  verdict  against  E.  Y"  In  Vaughan  v. 
Norris(i),  and  Tumor  v.  Turner  (c)9  the  plaintiff  in 
replevin  was  nonsuited,  and  the  action  was  thereby 
terminated.  It  appears,  therefore,  plainly  established, 
that  the  suit  must  be  determined  against  the  tenant 
before  it  can  be  said  that  there  is  any  breach  of  the 
condition  of  the  bond.  In  Bratkenbury  v.  PeU(d)9  a 
replication,  stating  that  the  replevin  suit  was  abandoned, 
without  shewing  how,  was  held  to  be  bad  on  special  de- 
murrer* In  Axford  v.  Perrett  (*),  it  appeared  that  the 
defendant  had  taken  no  step  in  the  replevin  cause  for 
more  than  two  years ;.  and  after  verdict  for  the  plaintiff  it 
was  held,  that  after  the  time  which  had  elapsed  without 
any  proceedings,  the  replevin  cause,  by  analogy  to  the 
practice  of  the  higher  tribunals,  was  out  of  Court;  but 
here  there  16  nothing  to  shew  that  the  cause  is  not 
depending.  Thfe  plaintiff  ought  to  have  shewn  that  it  was 
actually  determined.  [Parke  J.  Where  the  breach 
assigned  is  that  the  plaintiff  in  replevin  did  not  pro- 
fa)  Carth.  519.  (b)  Cat.  temp.  Hardw.  157. 
(c)  2  Brod.  fr  B.  107.  {d)  12  East,  585. 
(e)  4  Bing.  586. 
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secnte  bis  suit  with  effect,  it  is  a  sufficient  answer  to        18$$. 
skew  that  that  suit  is  still  pending;  but  it  is  no  aiiswer       , 

Harrison 

where  the  breach  also  is,  as  in  this  case,  that  he  did  not        agm* 

prosecute  it  without  delay.]    The  plea  shews,  that  the 

delay  arose  from  the  act  of  the  plaintiffs.     Then,  as  to 

the  rejoinder  to  the  replication  to  the  second  plea,  the 

plaintiffs  are  assignees  of  the  sheriff;  and  if  he  would 

be  estopped  by  bis  return,  in  an  action  on  the  replevin 

bond,  they  must  also  be.     Having  returned  that  he  has 

prefixed  a  day  to  both  parties  to  be  in  Court  to  prosecute 

their  suit,  he  would  be  thereby  estopped  from  saying  that 

he  did  not  summon  either  of  them.   Assuming,  however, 

that  the  return  is  not  an  estoppel  in  this  action,  and  that 

it  must  be  taken,  on  the  replication  to  the  second  plea, 

that  the  plaintiffs  were  not  summoned  to  appear  in  the 

Court  of  King's  Bench;  still,  as  the  plea  shews  that  the 

sheriff  was  commanded  by  the  re.  fa.  lo.  to  have  the 

record  in  the  King's  Bench  on  the  morrow  of  All  Souls, 

and  to  prefix  the  same  day  to  the  parties,  that  then  they 

might  be  ready  to  proceed  in  the  plaint,  his  omission 

to  summon  the  plaintiffs  to  appear  in  the  King's  Bench 

is  his  default,  and  not  that  of  Wardk.    The  latter* 

therefore,  has  not  committed  a  breach  of  the  condition 

to  prosecute  his  suit  without  delay ;  for  the  plea  alleges 

that  he  was  ready  to  prosecute  it. 

Richards  in  reply.  The  replevin  suit  was  removed 
into  the  Court  of  King's  Bench  in  Michaelmas  term 
1829.  The  plaintiff  in  replevin  having  since  taken  no 
proceedings  in  the  suit,  has  committed  a  breach  of  the 
condition  of  the  bond  by  not  prosecuting  without 
delay.     In  Axford  v.  Perrett  (a),  where  the  plaintiff  in 

(a)  4  JBmg.  586. 
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18SS.       and  only  erred  from  inadvertence.    Here  they  were 

"  guilty  of  a  wilful  deception.    There  was  in  this  case  a 

Lord  Oaklst 

again*       damage  within  six  calendar  months  by  the  overflowing 

Kxwturorojr  of  the  land,  in  respect  of  which  the  plaintiffs  might  sue. 
Company.  Roberts  v.  Bead{a\  Wordsworth  v.  Harley{b\  is  distin- 
guishable. There  the  reversioner  of  land  declared  against 
defendant  (who  was  a  surveyor  of  highways)'  for  digging 
his  close  and  separating  a  portion  of  it  from  the  residue, 
and  keeping  it  so  separated,  and  adding  such  portion  to 
the  public  road.  The  separation  was  by  a  wall,  which 
was  begun  more  than  three  calendar  months  before  the 
action  brought;  it  was  at  that  time  very  low,  but  it  still 
formed  a  complete  division  between  the  parcels  of  land. 
After  the  commencement  of  the  three  months,  the  wall 
was  raised  and  finished;  and  it  was  held,  that  the  separa- 
tion having  been  complete  before  that  period,  the  raising 
of  the  wall  was  not  such  a  new  injury  as  would  take  the 
case  out  of  the  limitation  in  18  G.  8.  c  78*  s.  81.,  which 
required  actions  for  any  thing  done  in  pursuance  of  that 
statute  to  be  commenced  within  three  calendar  months 
after  the  fact  committed.  Here  there  was  a  new  injury 
within  six  months. 

Thesiger,  contri,  was  stopped  by  the  Court 

Denman  C.  J>  No  sufficient  reason  is  given  why 
the  action  should  not  have  been  brought  within  the  six 
calendar  months.  The  limitation  is  a  beneficial  one, 
and  should  be  adhered  to.  The  words,  "  any  thing 
done  or  to  be  done  in  pursuance  of  this  act,  or  in  exe- 
cution of  the  powers  and  authorities"  thereby  given  and 

(«)  16  East,  215.  (6)  1  B.$  J<L  391. 

granted, 
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granted,  must  be  taken  to  mean  something  done  in       1&S£. 

prosecution  of  the  works  contemplated,  and  not  merely  T  TTT~~ 
making  the  act  a  colour.     The  conduct  of  the  company       W™" 

cannot  be  approved  of,  but  the  action  is  commenced  Kxxun«^k 
too  late.     The  plaintiff  had  notice  of  the  injury,  and     Compuy. 
might  have  proceeded  sooner. 

Littledale  J.  I  am  of  opinion  that  this  is  a  case 
in  which  the  defendants  are  entitled  to  protection,  though 
they  have  exceeded  their  authority, 

Parke  J.  The  statute  5  G.  4,  c.  lxv.  s.  128.,  requires 
the  action  to  be  commenced  within  six  calendar  mouths 
next  after  the  fact  shall  have  been  committed,  or,  in 
.  case  there  shall  be  a  continuance  of  damage^  thfn 
within  six  calendar  months  after  the  doing  of  suoh 
damage  shall  have  ceased.  Here  the  action  might  have 
been  brought,  and  the  tenant  have  recovered  a  proper 
compensation,  within  six  months  after  the  land  w$s 
taken  away.  The  words  "  any  thing  done  in  pur- 
suance of  this  act,  or  in  execution  of  the  powers, "  &c, 
apply  to  all  cases  where  the  parties  are  intending  to  apt 
upon  powers  given  by  the  statute,  and  not  merely  using 
it  as  a  cloak  for  their  own  private  purposes.  Although 
the  defendants  here  misrepresented  facts  to  the  tenant, 
that  makes  no  difference  in  the  application  of  the 
clause. 

Patteson  J.  I  am  of  the  same  opinion.  The  in- 
jury was  complete  when  the  land  was  taken. 

Judgment  for  the  defendants. 
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Harrison  and  Another,  Assignees,  against 
Wardle  and  Others, 


Declaration  of 
Easter  term 
1831,  on  a  re- 
plevin bond,  by 
the  assignee* 
of  the  sheriff 
against  W. ,  the 
plaintiff  in  re- 


r\ECLARATION  in  debt,  entitled  of  Easter  term 

1831,  by  the  plaintiffs,  as  assignees  of  John  Bate- 

man,  sheriff  of  the  county  of  Stafford,  stated,  that  on 

the   21st  of  April  1829,  the  plaintiffs  distrained  the 

ple^n,ffan,,a,hb  goods  of  the  defendant  Wardle  for  money  then  due 
sureties,  after  from  n;m  to  j#  j^  one  0f  tne  plaintiffs,  for  rent ;  that 
stating  the  con-  * 

dition,  assigned    Wardle,  withfn  five  days,  made  his  plaint  to  the  said 

"that  although   jr  ff#J  then  being  sheriff  of  the  county  aforesaid,  out  of 

the  suit  was  re-  . 

moved  into        the  county  court  of  the  said  sheriff,  of  the  taking  and 

TC    "R  hv  re.  fa 

.returnable  '  unjustly  detaining  of  the  goods  of  the  defendant  Wardle, 

In  Michaelmas 
term  1829,  at 

the  instance  of  JP.,  the  plaintiff  in  replevin,  yet  he  did  not  prosecute  his  antt  wkh  effect  and 
without  delay.*'  Plea,  first,  that  by  the  re.  fa.  lo.  the  sheriff  was  commanded  to  record  the 
plaint,  to  have  the  record  on  the  return  day  in  K.  B.,  and  to  prefix  the  same  day  to  the 
parties,  that  they  might  be  ready  to  proceed  in  the  said  plaint;  that  FT.,  the  plaintiff  in 
replevin,  appeared  in  court  at  the  return,  and  was  ready  to  proceed  in  the  suit,  and  prose- 
cute the  same  with  effect  and  without  delay,  but  that  the  now  plaintiffs  did  not  appear,  and 
the  sheriff  returned  to  the  re.  fa.  lo.,  amongst  other  things,  that  he  had  prefixed  the  same 
day  to  the  parties  that  they  might  be  ready  there  to  proceed  in.  the  said  plaint.  It  then) 
averred  that  W.  was  always  ready  to  prosecute  his  plaint  with  effect,  and  without  delay, 
and  would  have  done  so  if  the  defendants  in  replevin,  (the  now  plaintiffs;,  had  appeared* 
To  this  plea  there  was  a  general  demurrer. 

The  second  plea  stated  that  the  sheriff,  in  pursuance  of  toe  re.  fa.  lo.,  recorded  the  plaint, 
returned  it,  prefixed  the  day  of  the  return  to  both  parties,  and  summoned  Ike  now  plaintiffs 
to  appear  in  JT.  B.  to  proceed  in  the  plaint;  and  that  W^  the  plaintiff  in  replevin,  was  ready 
to  proceed,  but  the  now  plaintiffs  did  not  appear.  Replication,  that  the  sheriff  did  not 
summon  the  now  plaintiffs  to  appear.  Rejoinder,  by  way  of  estoppel,  that  the  sheriff,  before 
the  assignment,  returned  to  tne  re.  fa.  lo.  that  he  had  prefixed  a  day  to  the  parties  that  they 
might  be  ready  to  proceed  in  the  plaint.     General  demurrer. 

Held,  first,  that  a  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  prosecuting  the 
suit,  is  guilty  of  a  breach  of  that  part  of  the  condition  of  the  bond  which  requires  him  to 
prosecute  without  delay,  even  though  it  may  not  appear  that  the  suit  is  determined. 

Secondly,  admitting  that  upon  the  replication  to  the  second  plea  it  was  to  be  assumed 
that  the  now  plaintiffs  were  not  summoned,  (and  semble  that,  in  the  present  action,  they 
were  not  estopped  from  alleging  this,)  still,  as  \%  appeared  by  the  pleas  that  the  re.  fa.  lo. 
contained  a  direction  in  effect  to  summon  the  now  plaintiffs,  W.t  the  plaintiff  in  replevin, 
was  not  responsible  for  the  default  of  the  sheriff,  or  guilty  of  delay  in  that  suit  by  reason 
of  the  sheriff  having  neglected  to  serve  a  summons. 
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and  prayed  the  sheriff  that  the  same  might  be  replevied        1835. 
by  him  (the  sheriff)  and  delivered  to  Wardle;  Mid  there-       " 
upon  the  said  J.  2?.,  so  being  sheriff,  &c,  did  take  from        *£<""* 

°  Waadli. 

Wardle^  and  from  the  other  defendants  as  two  responsible 
sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, &c,  and  the  defendants  in  this  suit,  on  the 
23d  of  April  1829,  by  their  writing  obligatory,  acknow- 
ledged themselves  to  be  bound  unto  the  said  J.  J3.,  so 
being  sheriff,  &a,  in  1462.,  to  be  paid  to  the  said  J.  B.9 
&c,  with  a  condition  thereunder  written,  "  ttjat  if  the 
defendant  Wardle  should  appear  $t  the  then  next  county 
court,  to  wit,  at  the  county  court  of  the  said  sheriff,  on 
the  7th  of  May  then  next,  and  should  then  and  there 
prosecute  bis.  action  with   effect  anil  without   delay, 
against  the  said  plaintiffs  in  this  suit,  fpr  taking  and 
unjustly  detaining  the  goods  in  the  condition  mentioned, 
and  should  make  a  return  of  the  said  goods,  if  a  return 
thereof  should  be  awarded,  then  the  obligation  should 
be  void,  or  otherwise  it  should  remain  in  full  force ; "  that 
the  sheriff  at  the  prayer  of  the  defendant  Wardle9  re- 
plevied and  made  deliverance  of  the  goods  to  him ;  and 
afterwards,  at  the  then  next  County  Court  of  the  said 
sheriff,  Wardle  appeared,  nnd,  without  writ,  levied  his 
plaint  against  the  plaintiffs  in  this  suit,  for  the  taking 
and  unjustly  detaining  of  the  said  goods,  and  then  and 
there  found  pledges,  as  well  for  prosecuting  his  said 
plaint  as  for  returning  the  said  goods,  if  return  thereof 
should  be  adjudged  by  law,  to  wit,  the  other  two  de- 
fendants, which  plaint,  in  Michaelmas  term  1829,  was 
duly  removed,  at  the  instance  of  Wardle,  out  of  the 
County  Court  of  the  said  sheriff  into  the  Court  of  King's 
Bench,  by  virtue  of  a  writ  of  recordari  facias  loquelam, 
returnable  on  the  morrow  of  All  Souls.    Averment,  that 

L  2  WardU 
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1833.        Wardle  did  not  prosecute  his  aforesaid  suit  in  the  Court 
"  of  K.  B.   with  effect  and   without  delay   against  the 

ngainn  plaintiffs  in  this  action,  for  taking  and  detaining  the  goods 
aforesaid,  nor  had  he  further  prosecuted  such  suit,  nor 
did  he  make  a  return  of  the  said  goods,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said 
writing  obligatory,  whereby  the  same  became  forfeited 
to  the  sheriff,  who  assigned  it  to  the  plaintiffs. 

Plea  1st,  that  by  the  writ  of  re.  fa.  lo.  the  sheriff  was 
commanded  that  he  should  cause  the  plaint  to  be  re- 
corded, and  that  he  should  have  the  record  in  K.  B.  on 
the  morrow  of  All  Souls,  and  that  he  should  prefix  the 
same  day  to  the  parties,  that  they  might  then  be  there 
ready  to  proceed  in  the  said  plaint,  as  should  be  just; 
that  at  the  return  of  the  re.  fa.  lo.,  Wardle  came 
into  the  Court  of  K.  B.,  and  was  then  and  there 
ready  to  proceed  in  the  said  suit,  and  to  prosecute  the 
same  with  effect  and  without  delay  against  the  now 
plaintiffs;  but  that  the  said  now  plaintiffs  came  not,  and 
did  not  appear  in  the  said  Court  of  K.  B.;  and  the 
said  sheriff,  on  the  morrow  of  All  Souls,  returned  to  the 
said  Court  of  K.  B.,  upon  the  said  writ  of  re.  fa.  lo., 
that,  by  virtue  of  that  writ,  he  had  caused  the  plaint  to 
be  recorded,  &c,  and  had  the  said  record  in  Court  on  the 
day  in  the  writ  mentioned,  and  that  he  had  prefixed  the 
said  day  to  the  said  parties,  that  they  might  be  there  ready 
to  proceed  in  the  said  plaint  as  should  be  just,  as  in  the 
said  wri(  he,  the  sheriff,  was  commanded.  The  plea 
then  averred,  that  Wardle  was  always  ready  to  pro- 
secute his  action  with  effect,  and  without  delay,  against 
the  now  plaintiffs;  and  would  have  so  prosecuted  his 
suit  against  the  said  now  plaintiffs,  if  they  had  ap- 
peared in  the  Court  of  K.  B.,  according  to  the  exigency 
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of  the  writ;  but  that  the  said  plaintiffs  did  not,  nor        1833, 

would,  appear  in  K.  B.  on  the  day  prefixed  to  them  by 

the  sheriff  for  that  purpose,  or  at  any  other  time,  but        against 

wholly  neglected  and  refused  so  to  do,  and  had  not  as 

yet  appeared  to  the  said  writ 

Plea  2d,  that  the  sheriff,  in  pursuance  of  the  writ  of 
re.  fa.  lo.  mentioned  in  the  declaration,  recorded  the 
plaint,  returned  it,  prefixed  the  day  of  the  return  to 
both  parties,  and  summoned  the  (now)  plaintiffs  to  appear 
in  the  King's  Bench  to  proceed  in  the  plaint ;  and  that 
Wardle  was  ready  to  proceed,  but  the  plaintiffs  did  not 
appear,  as  before. 

To  the  first  plea  there  was  a  general  demurrer ;  to 
the  second  a  replication,  that  the  sheriff  did  not  summon 
the  plaintiffs  to  appear,  as  in  the  plea  alleged,  concluding 
to  the  country. 

To  this  there  was  a  rejoinder,  by  way  of  estoppel,  that 
the  plaintiffs  ought  not  to  be  admitted  so  to  reply,  be- 
cause the  sheriff,  before  the  assignment,  returned  to  the 
re.  fa.  lo.,  "  that  he  had  prefixed  a  day  to  the  parties, 
that  they  might  be  ready  to  proceed  in  the  plaint,  as  he 
was  commanded."     General  demurrer  to  the  rejoinder. 

This  case  was  argued  in  Easter  term  (a). 

R.  V.Richards  in  support  of  the  demurrers.  The 
first  plea  is  insufficient,  because  it  merely  shews  that 
Wardle  appeared  in  Court  at  the  return  of  the  writ,  and 
was  ready  to  proceed  in  the  suit,  and  prosecute  the  same 
with  effect,  without  shewing  that  he  did  so,  or  how  the 
suit  was  disposed  of.  It  states  further,  that  the  sheriff  re- 
turned that  he  had  prefixed  a  day  to  the  parties,  that  they 

(a)  Before  Denman  C.  J.,  Littledale  and  Parke  Js. 
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]  83S.        might  be  ready  to  proceed  with  the  plaint,  but  it  does  not 
'  allege  that  the  sheriff  had  in  fact  summoned  the  defend- 

again*        ants  in  replevin  to  appear.     In  Daltoris  Office  of  Sheriffs, 
p.  2f2.,  it  is  said,  "  that  the  sheriff  is  first  to  record  the 
suit  in  full  court,  and  then  to  return  the  same  under  his 
own  seal,  and  the  seals  of  four  suitors  of  the  same  court, 
and  after,  the  sheriff  is  to  summon  the  defendant  to  be 
there  at  the  day  of  the  return  thereof."     It  was  the  duty 
of  the  sheriff,  therefore,  to  summon  the  defendants;  and 
the  duty  of  the  obligor  of  the  bond  was  to  see  that  it  was 
done.     In  Brackenbuty  v.  Pell(a\  where  the  plea  to  a  de- 
claration on  a  replevin  bond  stated,  that  the  suit  was  still 
depending  and  undetermined ;  and  the  plaintiff  replied, 
"  that  the  defendant  did  not  prosecute  his  suit  as  in  the 
plea  mentioned,  but  wholly  abandoned  the  same,  and 
that  the  said  suit  is  not  still  depending ;"  on  special 
demurrer  it  was  held,  that  the  replication  was  insufficient, 
for  not  shewing  bow  the  suit  was  determined  and  had 
ceased  to  depend.     In  Morgan  v.  Griffith  (J),  it  was  said 
by  Lee  C.  J.,   «  that  in  all  replevin  bonds  there  are 
several  independent  conditions,"  one  of  which  is  to  pro- 
secute with  effect,  and  a  breach  mays  be  assigned  on 
non-performance  of  any.     Gwillim  v.  Holbrook  (c)9  and 
Afford  v.  Perrett  (rf),  shew  that  the  condition  of  a  re- 
plevin bond  is  not  satisfied  by  a  prosecution  of  the  suit 
in  the  county  court;  but  the  plaint,  if  removed  by  re. 
fa.  lo.  into  a  superior  court,  must  be  prosecuted  there 
with  effect  and  without  delay.     And  it  appears  from 
Vaughan  v.  Norris(e)9  and  Tumor  v.  Turner  (g)9  that 
the  plaintiff  in  a  replevin  suit  so  removed,  by  becoming 

(a)  13  East,  585.  (b)  7  Mod.  380. 

(c)  1  Bot.  4-  P.  410.  (d)  4  Bing.  586. 

(e)  Cat.  temp.  Hard*.  137.  (g)  2  Brod.  $  B.  107. 
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nonsuit,  fails  to  prosecute  his  suit  with  effect*    The  re-       1888. 
joinder  to  the  replication  to  the  second  plea  is  bad,      ., 

*  r  Harrisov 

because  the  sheriff's  return  to   the  re.  fa.   lo.  is  no        against 
estoppel  in  this  action,  which  is  not  between  the  same 
parties  as  the  replevin  suit,  for  the  sureties  in  the  re- 
plevin bond  were  no  parties  to  the  suit  in  replevin. 

Fottett  contra.  JVanOe9  the  plaintiff  in  replevin,  having 
appeared  in  Court  at  the  return  of  the  writ,  and  been 
then  ready  to  prosecute  his  suit  with  effect,  has  done  all 
that,  by  law,  he  was  required  to  da  It  is  true  that  the 
conditions  of  the  bond  are  distinct  and  independent. 
But  assuming  that  it  was  the  duty  of  the  sheriff  to  sum- 
mon the  defendant  in  replevin,  he  returned  that  be  had 
prefixed  the  same  day  (i.  e.,  the  day  of  the  return  of  the 
re.  &•  lo.)  to  the  parties,  that  they  might  be  ready  to 
proceed  with  the  suit  in  the  court  above.  From  that 
k  may  be  inferred,  that  he  had  summoned  the  defend- 
ants in  replevin,  as  his  duty  was;  and,  if  so,  it  then  was 
their  duly  lo  enter  an  appearance.  The  question  is, 
whether,  when  the  defendant  in  replevin  does  not  appear 
on  the  return  of  the  re*  fa.  lo.,  the  plaintiff  is  bound 
to  take  any  other  step.  [Parke  J.  If  the  defendants  did 
not  appear,  the  plaintiff  in  replevin  might  have  sued  out 
a  distringas  to  compel  them.  By  the  condition  of  the 
bond,  he  is  bound  to  do  all  he  can  to  prosecute  his  suit 
with  effect,  and  without  delay.]  The  general  rule  is, 
that  the  condition  of  the  bond  is  not  broken,  until  the 
action  be  determined  in  favour  of  the  landlord,  Bracken* 
bury  v.  Pell  (a).  It  lies  on  the  plaintiffs  here  to  shew 
that  it  was  legally  determined  in  their  favour,  so  as  to 

(a)  \2Ea$tt5S5.  I 

L  4  establish 


CASES  in  TRINITY  TERM 

1838.       establish  the  breach  alleged,  that  it  was  not  prosecuted 
Ha  with  effect.     In  The  Duke  of  Ormond  v.  Bierly  (a),  the 

against  breach  assigned  was,  that  the  action  brought  on  a 
replevin:  bond  was  not  prosecuted  with  effect.  The 
defendant  pleaded,  that  E.  G.  levied  a  plaint  in  re- 
plevin, and  died  before  the  suit  was  determined,  whereby 
the  suit  abated:  the  plaintiff  replied,  that  although 
E.  G.  levied  such  a  plaint  against  the  defendant,  the 
defendant,  by  injunction,  hindered  the  proceedings 
until  JE.  G.  died.  Upon  demurrer  to  the  replication, 
the  defendant  had  judgment,  for  per  Holt  C.  J.  "  This 
was  a  prosecution  with  effect,  because  there  was  neither 
a  nonsuit  nor  verdict  against  E.  Y"  In  Vaughan  v. 
Norris(6)9  and  Tumor  v.  Turner  {c\  the  plaintiff  in 
replevin  was  nonsuited,  and  the  action  was  thereby 
terminated*  It  appears,  therefore,  plainly  established, 
that  the  suit  must  be  determined  against  the  tenant 
before  it  can  be  said  that  there  is  any  breach  of  the 
condition  of  the  bond.  In  Bratkenbury  v.  PcU(d\  a 
replication,  stating  that  the  replevin  suit  was  abandoned, 
without  shewing  how,  was  held  to  be  bad  on  special  de- 
murrer. In  Axford  v.  Perrett  (<?),  it  appeared  that  the 
defendant  had  taken  no  step  in  the  replevin  cause  for 
more  than  two  years ;.  and  after  verdict  for  the  plaintiff  it 
was  held,  that  after  the  time  which  had  elapsed  without 
any  proceedings,  the  replevin  cause,  by  analogy  to  the 
practice  of  the  higher  tribunals,  was  out  of  Court;  but 
here  there  is  nothing  to  shew  that  the  cause  is  not 
depending.  Th6  plaintiff  ought  to  have  shewn  that  it  was 
actually  determined.  [Parke  J.  Where  the  breach 
assigned  is  that  the  plaintiff  in  replevin  did  not  pro- 
fa)  Carth.  519.  (b)  Cat.  temp.  Hardw.  137. 
(c)  2  Bred.  $  B.  107.  {d)  12  East,  585. 
(*)  4  Bing.  586. 
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secnte  bis  suit  with  effect,  it  is  a  sufficient  answer  to        1833. 

shew  that  that  suit  is  still  pending;  but  it  is  no  aiiswer       , 

where  the  breach  also  is,  as  in  this  case,  that  he  did  not       jx&ar** 

prosecute  it  without  delay.]    The  plea  shews,  that  the 

delay  arose  from  the  act  of  the  plaintiffs.     Then,  as  to 

the  rejoinder  to  the  replication  to  the  second  plea,  the 

plaintiffs  are  assignees  of  the  sheriff;  and  if  he  would 

be  estopped  by  bis  return,  in  an  action  on  the  replevin 

bond,  they  must  also  be.     Having  returned  that  he  has 

prefixed  a  day  to  both  parties  to  be  in  Court  to  prosecute 

their  suit,  be  would  be  thereby  estopped  from  saying  that 

he  did  not  summon  either  of  them.   Assuming,  however, 

that  the  return  is  not  an  estoppel  in  this  action,  and  that 

it  must  be  taken,  on  the  replication  to  the  second  plea, 

that  the  plaintiffs  were  not  summoned  to  appear  in  the 

Court  of  King's  Bench;  still,  as  the  plea  shews  that  the 

sheriff  was  commanded  by  the  re.  fa.  lo.  to  have  the 

record  in  the  King's  Bench  on  the  morrow  of  All  Souls, 

and  to  prefix  the  same  day  to  the  parties,  that  then  they 

might  be  ready  to  proceed  in  the  plaint,  his  omission 

to  summon  the  plaintiffs  to  appear  in  the  King's  Bench 

is  his   default,   and   not  that  of  Wardle.    The  latter, 

therefore,  has  not  committed. a  breach  of  the  condition 

to  prosecute  his  suit  without  delay ;  for  the  plea  alleges 

that  he  was  ready  to  prosecute  it. 

Richards  in  reply.  The  replevin  suit  was  removed 
into  the  Court  of  King's  Bench  in  Michaelmas  term 
1829.  The  plaintiff  in  replevin  having  since  taken  no 
proceedings  in  the  suit,  has  committed  a  breach  of  the 
condition  of  the  bond  by  not  prosecuting  without 
delay.     In  Axford  v.  Perrett  (a),  where  the  plaintiff  in 

(a)  4Bing.5S6. 
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1833.  replevin  had  allowed  two  years  to  elapse  without  taking 
any  proceeding,  the  Court  of  Common  Pleas  intimated 
that  the  replevin  suit  must  be  considered  at  an  end,  by 
analogy  to  the  practice  of  the  superior  courts;  but  they 
added,  that,  at  all  events,  the  defendant  had  not  pro- 
secuted his  suit  without  delay. 

Cur.  ado.  xmlt. 

Dsnkan  C.J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  pleadings,  his  Lordship  proceeded  as 
follows :  —  On  the  argument  before  us,  it  was  contended 
that  the  plaintiffs  had  shewn  no  breach  of  the  condition 
of  the  bond,  because  the  suit  was  still  continuing,  and 
it  was  said  that  there  could  be  no  breach  unless  there 
was  a  judgment  for  the  defendants;  and  an  authority  was 
cited  to  this  effect,  from  Carthew,  619.  But  in  that 
case  the  question  did  not  arise  upon  a  breach  assigned 
for  not  prosecuting  without  delay;  and  if  any  effect  is 
to  be  given  to  those  words,  it  seems  impossible  to  say, 
that  if  the  plaintiff  in  the  suit  does  not  use  due  diligence 
in  its  prosecution,  the  condition  is  not  broken ;  and  the 
opinion  of  the  Court  in  the  latter  part  of  the  judgment 
in  the  case  of  Axford  v.  Perrett(a)9  is  to  die  same 
effect 

The  question  then  is,  Whether  it  sufficiently  appears 
upon  the  pleadings  that  there  has  been  a  delay  on  the 
part  of  Wardlef  It  is  said  there  has  been  none,  because 
the  plaintiffs  are  estopped  by  the  sheriffs  return  from 
saying  that  they  were  not  summoned ;  and,  if  they  were 
summoned,  it  was  their  own  fault,  and  not  the  defend- 
ant WardUs,  that  the  action  was  delayed. 

But  it  is  difficult  to  say  that  the  sheriff  would  be 

(a)  4Bing.586. 
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estopped   by  his  return  in  this  action,   which  is  not        1833. 
between  the  same  parties  as  that  in  which  the  return  n 

Haheiso* 

was  made;  and  if  he  is  not,  the  plaintiffs  certainly  are        again* 

Wardlb. 

not  concluded  by  this  return. 

Admitting,  however,  that  the  plaintiffs  ore  not  thus 
concluded,  and  that,  upon  the  replication  to  the  second 
plea,  it  is  to  be  taken  that  the  plaintiffs  were  not  sum- 
moned at  all,  still  it  appears,  in  both  pleas,  that  the 
writ  of  recordari,  which  was  sued  out  at  the  instance  of 
Wardle,  contained  a  direction  to  the  sheriff  to  prefix  a 
day  to  the  parties,  which  is,  in  effect,  a  direction  to 
summon  the  plaintiffs ;  and  we  think  that  the  defendant 
WarUe  was  not  responsible  for  the  default  of  the  sheriff, 
or  guilty  of  delay  in  the  suit,  if  the  sheriff  neglected  to 
serve  the  summons.  On  this  ground  it  appears  to  us 
that  the  defendants  are  entitled  to  judgment 

Judgment  for  the  defendants. 
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1833.  in  another,  who  may  or  may  not  have  the  privilege  of 

mmmmm"  using  that  under-portion :  Rome  v.  Brenton  (a).    Here, 
Th«K«a  J*  ^  ...... 

ogam**  by  the  royal  warrant,  that  privilege  is  in  the  company, 

Water  Works  and  they  occupy  the  substratum  by  their  pipes. 


Company* 


F.  Pollock  and  Bodkin,  contri.  It  would  be  difficult, 
after  the  cases  bf  the  Birmingham  $nd  Brighton  Gas- 
Ldght  Companies  (ft),  to  contend,  generally,  that  pipes  of 
this  description  are  not  rateable.  But  here  the  herbage 
of  the  ground  under  which  the  pipes  are  laid  is  the 
ranger's,  and  he  is  rated  for  it;  and  there  is  no  authority 
for  the  rating  of  an  underground  occupation,  where  the 
surface  of  the  soil  is  in  different  hands.  This  view 
appears  to  have  been  taken  by  Butter  J,  in  Rex  v. 
Joliffe  (c),  where  he  observes,  that  the  appellant  had  a 
mere  way-leave  over  the  surface,  and  if  he  could  be 
assessed  for  that,  the  soil  would  be  doubly  rated.  The 
rating  of  pipes  under  the  streets  does  not  affect  this 
question,  because  no  person  is  rated  for  the  surface  of 
the  streets.  In  the  cases  cited  on  the  other  side,  as 
to  occupation  by  pipes,  the  parties  had  an  absolute 
interest  in  the  soil,  or  at  least  no  one  else  had  a  rate- 
able interest  The  dictum  of  Parke  J.,  which  has  been 
cited,  is,  that  no  person  is  an  occupier,  unless  he  has 
the  exclusive  right  to  some  portion  of  the  soil.  It  can- 
not be  said  that  if  the  owner  of  a  field,  or  a  house, 
gives  permission  for  pipes  to  be  passed  under  part  of 
his  property,  there  is  a  rateable  occupation  by  means  of 
such  pipes.  As  to  the  reservoir,  it  was  not  made  by 
the  company ;  they  had  only  the  King's  permission  to 
avail  themselves  of  it,  as  if  the  crown  had  permitted 

(a)  SB.  $  C.  766.  (6)  1  B.  *  C.  506.  and  5 B.  $  C 566. 

(c)  2  T.  B.  94. 

them 


Company. 
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them  to  make  use  of  the  Serpentine  River,  or  Virginia        183$. 
Water,   for   a  like   purpose.     There  is  no  exclusive      _. 
occupation.     The  recital  of  the   warrant   of  Geo.  ].,        ^w»* 

The  Ciiklua 

which  states  the  petition  of  the  Company,  shews  that  Water  Works 
they  did  not  even  ask  for  an  exclusive  occupation: 
they  only  prayed  the  liberty  to  use  and  enjoy  the  re- 
servoir and  pond;  that  petition  only  was  referred  to 
the  Commissioners  of  the  Treasury ;  and  the  recom- 
mendation of  the  Surveyor-General,  and  the  grant  of 
the  crown  thereupon  made,  are  not  to  be  extended  in 
construction  beyond  what  the  parties  asked.  The  crown 
only  gives  the  use  of  a  reservoir  and  pond.  The  case 
may  be  different,  in  this  point  of  view,  as  to  the  pipes, 
because  the  Company  do  ask  permission  to  "  lay  their 
mains,"  which  may  imply  an  exclusive  occupation;  but 
with  respect  to  the  reservoir,  there  is  no  such  occu- 
pation asked  or  given :  they  use  it  in  common  with  the 
crown.  The  Board  of  Works  might  at  any  time  exer- 
cise a  control  over  it  Substantially,  the  Company 
have  no  greater  interest  in  this  basin,  than  the  Mersey 
and  Irwell  Navigation  Company  had  in  the  water  under 
their  jurisdiction  in  the  case  cited  on  the  other  side  (a)* 
It  is  nothing  more  than  the  case  of  proprietors  obtaining 
leave  to  pass  a  body  of  water  through  lands  of  the  crown, 
on  condition  of  keeping  it  in  an  ornamental  state* 

Denman  C.  J.  I  think  it  is  quite  clear  the  pipes  in 
the  park  are  rateable.  The  ranger  is  rated  for  the 
herbage  only.  It  is  evident,  therefore,  that  the  soil  beneath 
may  be  rated  in  the  hands  of  other  persons,  who  have 
the  exclusive  use  and  possession  of  that.  As  to  the 
reservoir,  the  Court  will  take  time  to  look  into,  the  grant, 
and  consider  its  effect. 

la)  9B.  C  95. 

M  4  Little* 


168  CASES  in  TRINITY  TERM 

1883.  Littledale  J.    As  to  the  pipes  in  the  park,  I  enter- 

tain no  doubt.    The  circumstance  of  the  herbage  being 
rated  in  the  hands  of  the  ranger,  affords  no  ground  for 


Tim  Kara 


Hie  Chslsca 

Water  Works   exempting  them. 

Company. 


Parke  J.     I  am  of  the  same  opinion.    Nothing  is 
rated  in  the  ranger's  hands  but  the  herbage. 
As  to  the  other  part  of  the  case, 

Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  was 
delivered  by 

Denman  C.  J.,  who,  after  stating  the  case,  proceeded 
as  follows :  —With  respect  to  the  pipes  laid  in  the  park, 
it  was  admitted  by  the  learned  counsel  for  the  appellants, 
that,  unless  he  could  distinguish  this  case  from  those  in 
which  it  was  decided  that  pipes  of  similar  companies 
laid  in  the  streets  were  rateable,  the  rate  in  the  present  in* 
stance,  in  that  respect,  must  be  confirmed.  The  ground 
of  distinction  was,  that  here  another  person  was  rated 
for  the  surface  of  the  land  under  which  the  pipes  were 
placed v  But  we  are  clearly  of  opinion  that  this  makes 
no  difference.  That  part  of  the  soil  which  the  Com* 
pany  occupied  was  not  included  in  that  rate.  Upon 
this  question  the  Court  expressed  a  clear  opinion  in 
the  course  of  the  argument  • 

The  only  reason  for  deferring  our  judgment  was, 
that  we  might  have  an  opportunity  of  more  attentively 
considering  the  effect  of  the  royal  warrant,  under  which 
the  reservoirs  were  made.  We  have  done  so;  and  we 
are  of  opinion  that  it  gave  to  the  Company  as*  much 
interest  in  the  space  where  their  reservoirs  are  made, 
as  in  that  where  the  pipes  are  laid.    It  is  impossible 

to 
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to  distinguish  one  from  the  other.     Their  interest,  in-        1833. 

deed,  in   the    former  is   expressly,   in  the  latter    by        "~" — 

The  Kino 
implication,  at  will  only ;  but  a  tenant  at  will  is,  until        against 

the  will  be  determined,  an  occupier  of  the  land ;  and    Water  Works 

as  the  Company  are,  on  the  authority  of  the  decided        °  piB3r# 

cases,  the  occupiers  of  the  land  filled  by  the  pipes,  they 

must  be  considered  as  the  occupiers  of  that  where  the 

reservoirs  are  constructed.     They  appear  to  us  to  have 

the  exclusive  right  in  a  portion  of  the  soil  in  both  cases, 

though  for  a  limited  purpose  only. 

Rate  confirmed,  for  the  amount  stated  in  the  case. 


The  King  against  The  Inhabitants  of  St.  John  Saturday, 

_»  June  let. 

Bedwardine. 

(~)N  appeal  against  an  order  of  two  justices,  whereby  a  person  of 
Robert  Shirton  was  removed  from   the  parish  of  twenty-on.» 
Saint  John  Bedwardine  to  the  parish  of  Hanbury,  both  a^dttfof 
in  the  county  of  Worcester,  the  sessions  quashed  the  I^]^  officers 
order,  subject  to  the  opinion  of  this  Court  on  the  fol-  m  tob^J2J 
lowing  case :  —  theassentof 

°  two  justices, 

The  pauper,  R.  Shirton,  had,  before  he  was  twenty-  within  the 

meaning  if  the 

one  years  of  age,  gained  a  settlement  in  Hanbury,  by  a  56  G.  3. 
hiring  and  service  for  a  year  with  one  John  Stain.    *  Section  n. 
After  he  came  of  age,  and  before  he  was  twenty-four,  ^^^  OQ\7  to 
being  lame,  he  applied  for  relief  to  the  overseers  of  JJjJ^JSossWp 
Hanbury,  who  recommended  him  to  learn  some  trade,  ofpocrcha^ 

**  artn;  ana, 

but  refused  to  bind  him  out;  nevertheless,  they  pro-  therefore, an 

indenture 
whereby  a  per- 
son of  the  age  of  twenty-four  is  bound  apprentice,  part  of  the  premium  being  paid  out  of 
the  poblie  parochial  funds,  does  not  require  the  assent  of  two  justices. 

mised 
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1889.        raised  that,   if  he  could  find  a  master,   they  would 
~"  give  him  4&    The  pauper  then  put  himself  apprentice 

agamu        to  one  Hatch)  living  in  St.  John  Bedwardine.     The 

Xbe  Inhabit- 

ants  of  parish  officers  of  Hanbury  gave  the  money  to  the 
Bbdwaummk.  pauper*  who  paid  it  to  Hatch.  The  indenture  was  by 
deed,  sealed  by  the  master  and  the  apprentice,  but  was 
not  approved  of  by  two  justices.  Whilst  under  this  in- 
denture, the  pauper  slept  more  than  forty  nights  in  St. 
John  Bedwardine^  and  would  be  settled  there,  if  the 
indenture  were  good  in  law. 

Legk,  in  support  of  the  order  of  sessions.  The 
pauper  being  above  the  age  of  twenty-one  years  when 
bound,  was  not  a  "  poor  child"  within  the  meaning  of 
those  words  in  56  Geo.  8.  c.  189.  s.  11.  The  5  Eliz. 
c.  4*  «.  26.  enacted,  that  every  householder  dwelling  and 
exercising  an  art  or  mystery  in  any  town  corporate 
might  have  and  retain  the  son  of  any  freeman  to  serve 
and  be  bound  as  an  apprentice  for  seven  years  at  the 
least,  so  as  the  term  of  such  apprentice  should  not 
expire  before  such  apprentice  should  be  of  the  age  of 
twenty-four  years :  and  sect.  36.  provided,  "  that  no  per- 
son should,  by  force  or  colour  of  that  statute,  be  bound  to 
enter  into  any  apprenticeship,  other  than  such  as  were 
under  the  age  of  twenty-one  years."  (a)  The  18  G.S. 
c.  47.,  after  reciting  the  48  Eliz.  c.  2.  *. 5.,  which  autho- 
rised parish  officers,  by  the  assent  of  two  justices,  to 
bind  children  of  parents  who  were  not  able  to  keep  and 
maintain  them,  to  be  apprentices  till  such  man-child 
should  come  to  the  age  of  twenty-four  years,  enacts, 
that  any  man-child  bound  apprentice  under  the  said 
act,  shall  be  bound  "  for  no  longer  term  than  till  such 

(«)  See  54  G.  3.  c.  96. 

child 
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child  shall  come  to  the  age  of  twenty-one  years."    The        1833. 
stat.  56  G.  S.  c.  139.  (as  appears  by  the  preamble)  was       ~~ ~ 

The  King 

passed  to  remedy  the  grievances  which  had  arisen  from  agamtt  t 
the  binding  of  poor  children  apprentices,  by  parish  ant*  of 
officers,  to  improper  persons,  and  to  persons  residing  Bb>wa°HH 
at  a  distance  from  the  parishes  to  which  such  poor 
children  belonged,  whereby  the  parish  officers  and  the 
parents  of  such  children  were  deprived  of  the  oppor- 
tunity of  knowing  the  manner  in  which  such  children 
were  treated,  and  enacts,  (sect.  L)  that  before  any 
child  shall  be  bound  apprentice  by  the  parish  officers, 
such  child  shall  be  carried  before  two  justices,  and 
they  are  to  inquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  proposed  master,  and  also  whe- 
ther he  reside,  or  have  his  place  of  business,  within  a 
reasonable  distance  from  the  place  to  which  such  child 
belongs ;  and  if  the  father  or  mother  of  such  child  be 
living,  and  reside  in  or  near  the  place  to  which  such 
child  shall  belong,  such  justices  are  (if  they  think  fit) 
to  examine  such  father  or  mother;  and  if  they,  the 
justices,  think  it  proper,  they  are  to  make  an  order  for 
the  binding.  The  justices,  therefore,  are,  in  fact,  in- 
vested with  the  character,  and  are  to  perform  the  dudes, 
of  parents,  in  selecting  a  proper  master.  A  person, 
however,  who  has  attained  the  age  of  twenty- one  does 
not  require  their  protection,  but  is  capable  of  judging 
for  himself  as  to  the  fitness  of  the  master  to  whom  he 
is  to  be  bound:  he  does  not  come  within  either  the 
spirit  of  the  act,  or  the  meaning  of  the  word  child*  It 
will  be  said,  however,  that,  assuming  the  pauper  not  to 
have  been  a  poor  child  within  the  meaning  of  the  act, 
and  admitting  that  the  first  ten  sections  apply  to  poor 
children  only,  still  section  1 1.  applies  to  all  indentures 
whatever,  whereby  parties,  whether  children  or  not,  may 

be 
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1833.        be  bound.    That  section,  after  reciting,  that  the  salutary 
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provisions  of  the  43  Eliz.  are  frequently  evaded  in  bind- 

against        ing  out  poor  children*  enacts,  "  that  no  indenture  of 
The  Inhabit-         e  r 

•nu  of        apprenticeship  by  reason  of  which  any  expense  whatever 

Bidwardine.    shall  be  incurred  by  the  public  parochial  funds,  shall  be 

valid  and  effectual,  unless  approved  of  by  two  justices, 

according  to  the  provisions  of  the  said  act  and  of  this 

act,"     The  enacting  words  here  must  be  restrained  to 

such  indentures  as  were  within   the  general  mischief 

intended  to  be  prevented ;  —  that  was,  the  improper 

binding  out  of  poor  children.   Besides,  here  no  payment 

was  made  by  the  parish  officers  for  binding  the  pauper. 

The  putting  out  was  not  occasioned  by  them:   they 

gave  him  relief,  and  he  applied  it  in  learning  a  trade. 

And  Rex  v.  St.  Peter* s  Hereford  {a)   shews  that  5.11. 

must  be  construed  with  some  restrictions. 

Godson  contii.  The  pauper,  at  the  time  of  the  bind- 
ing, was  within  the  meaning  of  the  term  "  poor  child9' 
in  56  G.  3.  c.  139.  The  statute  43  Eliz.  c.  2.  contem- 
plated that  a  party  might  continue  a  poor  child  till  the 
age  of  twenty-four  years.  {Parke  J.  That  the  appren- 
ticeship might  continue  till  then,  but  not  that  a  party 
up  to  that  age  might  be  bound  by  the  parish  officers.] 
A  person  who  continues  part  of  his  father's  family  after 
twenty-one  is  not  emancipated ;  Rex  y.  Sowerby  (b). 
[Penman  C.  J.  In  that  sense  a  party  might  continue  a 
child  all  his  life.]  Then,  secondly,  the  56  G.  3.  c.  139. 
5.11.  avoids  every  indenture  of  apprenticeship,  if  any 
part  of  the  consideration  for  it,  or  the  expense  relating 
to  it,  is  paid  x>ut  of  the  parish  funds,  unless  it  receive  the 
assent  of  two  justices.    Rex  v.  St.  Patd's  Exeter  (c)  shews 

(a)  IB.  4;  Ad.  916.  \b)  2  East,  876.  (e)   10  2?.  £  C.  19. 

that 
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that  the  first  ten  sections  apply  to  cases  where  the  parish        1833. 

officers  are  parties  to  the  indenture,  and  the  eleventh        

r  .  TheKwo 

to  cases  where  the  parish  officers  do  not  join  in  the        against 

indenture,  but  where  some  part  of  the  expense  is  paid  ants  or 
out  of  the  public  parochial  funds.  The  object  in  that  bibwarmk*. 
section  is  to  protect  parishes  against  a  wanton  or  clan- 
destine expenditure  of  their  funds.  It  is  perfectly  con- 
sistent with  the  language  used  by  the  legislature,  that  the 
first  ten  sections  may  apply  to  the  binding"  out  of  poor 
children,  and  the  eleventh  to  all  indentures  whatever. 


Denman  C.  J.  It  is  impossible  to  say  that  a  person 
who  has  attained  the  full  age  of  twenty-one  years,  is  a 
poor  child  within  the  meaning  of  this  statute.  Although 
a  person  might  have  been  compelled  to  serve  as  an  ap- 
prentice till  the  age  of  twenty-four,  it  does  not  follow 
that  he  might  be  bound  by  indenture  after  twenty-one.  It 
is  however  said,  that  the  enacting  words  of  the  eleventh 
section  are  not  confined  to  indentures  of  apprenticeship 
of  poor  children,  but  extend  to  all  indentures.  The 
words,  "  no  indenture,"  are  undoubtedly  very  large,  but 
they  must  be  construed  with  reference  to  the  recital,  and 
to  the  concluding  words  of  the  clause.  The  recital  refers 
to  the  binding  out  of  poor  children ;  and  the  enactment 
is,  that  "  no  indenture  by  reason  of  which  any  expense 
whatever  shall  be  incurred  by  the  public  parochial  funds 
shall  be  valid,  unless  approved  of  by  two  justices  accord- 
ing to  the  provisions  of  the  said  act  and  of  this  act"  Now, 
the  provisions  of  the  recited  act,  as  to  the  binding  out 
of  apprentices,  apply  to  children  whose  parents  shall 
not  be  thought,  by  the  parish  officers,  able  to  keep  and 
maintain  them ;  and  the  provisions  of  56  6.  S.  c.  139.,  in 
the  first  ten  sections,  apply  to  the  binding  out  of  poor 

children. 
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1089.       children.    Rex  v.  St.  PauPs,  Exeter  (a),  does  not  shew 

'  that  the  first  ten  sections  contemplate  children,  and 

a#*n*       the  eleventh  those  who  are  not  children. 
The  Inhabit, 
ants  of 

Bbpwabaxmx.  Littledale  J.  I  think  the  first  ten  sections  of  the 
56  G.  3.  c.  189.  apply  to  children  under  the  age  of 
twenty-one  years.  The  first  section  directs  the  justices 
to  enquire  into  the  propriety  of  binding  the  child  ap- 
prentice, and  whether  the  intended  master  has  his  place 
of  business  within  a  reasonable  distance  from  the  place 
to  which  such  child  shall  belong,  and  if  the  father  or 
mother  of  the  child  be  living,  they  are  to  examine  them* 
There,  the  word  child  is  used  in  its  ordinary  sense. 
Then  it  is  said  that  sect.  1 1,  has  no  limitation,  but  ap- 
plies to  all  indentures  whatever,  of  children  or  others. 
I  should  .have  doubted  as  to  this  point,  because  it  seems 
reasonable  that  the  check  there  imposed  should  be  pro- 
vided for  in  all  cases ;  but  the  words  in  the  latter  part 
of  the  clause  are,  "  according  to  the  provisions  of  the 
said  act  and  of  this  act;9'  and  those  provisions  apply  to 
the  binding  out  of  children  only.  It  follows  that  sect.  1 1. 
can  apply  only  to  indentures  whereby  children  are  bound. 

Parke  J.  I  am  clearly  of  opinion,  that  a  person 
above  the  age  of  twenty-one  years  is  not  a  poor  child 
within  the  meaning  of  this  statute.  My  only  doubt  has 
been,  whether  sect.  11.  applies  to  indentures  of  all  per- 
sons whether  children  or  not.  The  concluding  words 
of  that  section,  satisfy  me  that  it  is  confined  to  in- 
dentures of  apprenticeship  of  poor  children  only.  The 
words  of  the  enacting  part  of  a  clause  may  be  larger 
than  the  recital,  and  where  they  are,  they  will  compre- 

(a)  10  B.  f  &  12. 

,  bend 
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bend  any  case  within  the  general  mischief  intended  to        1833. 
be  prevented.    But  here,  that  was  the  improper  binding 
oat  of  poor  children  by  parish  officers.    The  first  ten 

T!»  Inhabit*' 

sections  apply  to  such  children  only.  Then  sect.  11.  ants  of 
recites,  that  the  salutary  provisions  of  the  43  Eliz.  are  Bbowaumm. 
frequently  evaded  in  the  binding  out  of  poor  children, 
and  the  premium,  or  part  thereof,  is  clandestinely  pro- 
vided by  parish  officers,  who  are  thus  enabled  to  bind 
out  poor  children  without  the  sanction  of  justices.  The 
mischief  recited  in  that  section,  therefore,  is  not  so  much 
the  misapplication  of  the  parish  funds,  as  the  binding 
out  of  poor  children  without  the  sanction  of  justices. 
Then  the  enactment  is,  "  that  no  indenture  of  ap- 
prenticeship, by  reason  of  which  any  expense  shall  be 
incurred  by  the  public  parochial  funds  shall  be  validt 
unless  approved  of  by  two  justices  according  to  the  pro* 
visions  of  the  said  act  and  of  this  act"  Now,  the'pro- 
visions  of  the  43  Eliz.  c.  2.  on  this  bead,  and  those  of 
the  first  ten  sections  of  56  G.  3.  c.  139.,  apply  to  in- 
dentures whereby  a  child  or  children  are  bound  out. 
The  latter  words,  therefore,  of  the  enacting  clause,  con- 
troul  the  former,  and  confine  them  to  indentures  of 
apprenticeship  whereby  poor  children  are  bound. 

Patteson  J.  Looking  at  the  terms  of  s.  1 1.,  I  have 
not  the  least  doubt  that  it  is  confined  to  indentures  of 
poor  children.  The  enactment  is,  that  no  indenture, 
by  reason  of  which  any  expense  whatever  shall  be  in- 
curred by  the  public  parochial  funds,  shall*  be  valid, 
unless  approved  of  by  two  justices,  according  to  the  pro* 
visions  of  the  said  act  and  of  this  act.  Now,  those  pro- 
visions authorised  justices  to  approve  of  indentures  only 
whereby  poor  children  were  bound  out  by  the  parish 

officers. 
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officers.  The  enactment,  therefore,  which  avoids  the 
indentures  unless  approved  of  by  two  justices,  being 
construed  with  reference  to  those  provisions,  can  apply 
only  to  the  binding  of  poor  children. 

Order  of  sessions  confirmed. 


The  Kino  against  The  Inhabitants  of  Banbury. 
(Banbury  against  Witney.) 


^J^*  O^  frPP6*!  against  an  order  of  two  justices,  whereby 
ike  for  seven  Richard  Carpenter  and   his  three  children   were 

years  to  a 

breeches-  removed  from  the  parish  of  Banbury  to  the  parish  of 

tusker*  end 

served  hit  Witney,  both  in  the  county  of  Oxford,  the  sessions  dis- 

r;  the  lat-  charged  the  order,  subject  to  the  opinion  of  this  Court 

t&S*  on  the  following  case:- 

•ad  u>u  «be  By  indenture  of  apprenticeship,  dated  the  10th  of 

pauper  ne 

might  go  and     Sept.  1801,  the  pauper,  if.  Carpenter,  was  bound  ap- 

work  tor  one 

&.,  who  lived  prentice  by  the  trustees  of  a  charity  in  Charlbury,  to 
perkh,  and  if     J.  Hobbs  of  Witney,    tailor   and   breeches-maker,   to 

pauper  did  .  _.  , 

sot  become  serve  for  seven  years.     The  masters  covenants  were, 

him,  the  first  to  teach  the  trades,  and  to  find   the  apprentice  suffi- 

h1TparUh,tfli  c*ent  mcat>  drink,  washing,  lodging,  clothing,  and  all 

timeTbe  would  <*ker  necessaries,  during  the  term.     The  pauper  entered 

give  pauper  his  ;nto  his  service  on  the  6th  Sept.  1801,  at  which  time  he 

watch.     The  r 

pauper  agreed    was  about  twenty  years  of  ace,  and  served  his  master 

with  B.t  and  '  *  ^r 

worked  for  him 

at  breeches  making,  by  the  piece,  at  the  usual  rate.  B,  frequently  carried  messages  between 
the  first  master  and  the  pauper.  The  latter  having  worked  for  B.  a  year,  in  JB.'s  parish, 
agreed  (with  the  consent  of  his  first  master)  to  work  by  the  piece  for  C9  another  preaches, 
maker,  living  in  a  third  parish,  who  gave  better  terms.  While  he  so  worked  with  C  his 
first  master  came  to  sea  him,  and  again  promised  him  his  watch  at  the  end  of  his  time. 
The  pauper  worked  two  years  for  C,  living  in  Cs  parish ;  be  afterwards  left,  and  bis  first 
master  then  sent  him  his  watch.  -  The  pauper  kept  his  earnings  and  maintained  himself: 

Held,  by  Denman  C.  J.,  IMUedale  J.,  and  PatUxmJ.,  (Parke  J.  dissentiente)  that  the 
inhabitation  of  the  pauper  in  the  parishes  of  the  second  and  third  master  was  connected 
with  the  apprenticeship^  and  that  J*  thereby  gained  settlements  in  those  parishes. 

in 
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in  Witney  about  half  a  year.    Hobbs,  the  master,  then        18ii. 
failed  in  business,  bat  did  not  beoome  bankrupt  $  and, 
having  little  or  no  work  for  the  pauper  to  do,  said,— 


Xb»Kuio 
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"  Richard,  it  is  of  no  use  your  stopping  here;  I  have       ants  of 


nothing  for  you  to  do;  yon  had  better  go*  if  you  can 
get  a  place;  Barry  of  Bloxham  wants  hands,  and  be  is  a 
Witney  man,  — you  may  go  and  work  for  him,  if  yon 
like;  and  if  you  do  not  become  troublesome  to  me  or * 
Witney  parish  till  the  end  of  your  time,  you  shall  hare 
my  watch,"  which  he  then  shewed  him.  The  pauper 
went  to  Barry  at  Bloxham  (which  is  about  twenty 
miles  from  Witney)  \  he  paid  his  own  conveyance. 
The  pauper  agreed  with  Barry  to  work  for  him,  *nd  to 
receive  25.  6d.  a  pair  for  making  breeches,  which  was 
the  regular  price.  Barry  used  often  to  go  to  Witney  / 
and  several  times  carried  friendly  messages  between 
the  panper  and  Hobbs.  The  pauper  worked  for  Barty, 
in  Bloxham  parish,  a  year,  maintaining  himself  by, the 
wages  he  received ;  he  then  heard  that  one  Baker*  of 
Banbury,  wanted  hands,  and  that  he  gave  better  wages 
than  Barry ;  he  therefore  sent  by  letter  to  Hobbs  for  his 
leave  to  work  for  Baker,  and  received  a  verbal  ossept 
from  Hobbs,  and  a  promise  to  come  qnd  see  him.  The 
pauper  went  to  Baker,  and  agreed  to  work  for  him  tp 
make  breeches  at  2s.  9d.  a  pair.  After  the  pauper  bed 
been  with  Baker  about  three  months,  Hobbs  came  to 
Banbury  to  buy  leather  of  Baker,  aod  told  the  pauper 
he  was  glad  to  see  him  doing  so  well  for  himself,  and 
going  on  so  comfortably ;  he  gave  the  pauper  Is.,  and 
again  promised  him  the  watch  when  his  time  was  out. 
He  afterwards  came  again  to  buy  leather,  and  again 
saw  the  panper  at  Baker's  at  work,  and  repeated  his 
promise  of  the  watch.  The  pauper  worked  for  Baker 
two  years,  living  the  whole  time  in  Bunbwry,  and 
Vol.  V.  N  then 
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1833. 

The  Kmo 

against 

The  Inhabit 

aifaof 

DaMMMMT. 


then  left.  Hobbs  then  sent  the  pauper  his  watch ;  the 
same  he  promised,  and  shewed  him,  when  he  left  his 
house  at  Witney.  The  pauper  maintained  himself  by 
the  wages  he  received  from  Barry  and  Baker,  and 
Hobbs  had  nothing  to  do  with  his  earnings.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  re- 
sidence in  Bloxham  or  Banbury  was  a  residence  under 
the  indenture,  sufficient  to  confer  a  settlement  in  either 
of  those  places. 


Walesby  in  support  of  the  order  of  sessions.  The 
pauper  gained  a  settlement  in  Banbury*  There  was  a 
consent  of  the  master  to  the  particular  service  in  each 
of  the  places,  and  therefore  the  residence  in  each  was 
under  the  indenture,  Rex  v.  Shcbbear  (a).  Rex  v.  The 
Holy  Trinity,  Minories(b)9  is  expressly  in  point.  There, 
the  master,  after  giving  his  apprentice  leave  to  get 
another  master,  recommended  him  to  go  to  a  particular 
person  in  the  same  business,  and  make  an  agreement 
with  him  for  his  own  good,  which  he  accordingly  did, 
and  served  his  second  master  two  months  before  the 
indentures  were  given  up  to  him  by  his  first  master: 
and  it  was  held  that  by  such  service  with  the  second 
master  be  gained  a  settlement  in  his  parish.  Inde- 
pendently of  that,  the  pauper's  absence  was  in  this  case 
a  benefit  to  the  master;  and  it  has  been  held,  even 
in  a  case  of  general  consent,  that  if  the  apprentice  works 
for  the  benefit  of  the  master,  it  is  a  service  with  him : 
Rex  v.  Offerton  (c).  Besides,  in  this  case,  the  master, 
in  the  first  instance,  exercised  his  controul  for  the  good 
of  the  apprentice.  Rex  v.  Whitchurch  (d)  may  be  relied 
on  by  the  other  side.     But  there,  the  first  master  did 


(a)   1  East,  73. 

(c)  Burr.  S.  C.  802. 


(6)  S  T.  JR.  605. 
<<Q  1  B.  i  C.  674. 


not 
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not  know  whom  the  apprentice  was  going  to  serve,  nor 

did  the  second  know  that  the  pauper  was  an  apprentice. 

In  Bex  v.  Ashby  de  la  Zouch  (a),  the  service  with  the        *g<***t 

ThcIflhaMft- 
second  master  was  under  a  contract  of  hiring,  and  not        an*  of 

under  the  indenture  of  apprenticeship. 


Chilian  contra.  To  establish  a  settlement  in  the  parish 
of  the  second  master,  the  service  with  him  must  be  under 
the  indenture ;  and  there  must  be  an  express. consent  of 
the  first  master  to  the  particular  service,  and  a  knowledge 
by  the  second  that  the  relation  of  master  and  apprentice 
subsisted  between  the  first  roaster  and  the  pauper. 
Here  that  is  not  found.  That  mere  knowledge  and  w> 
quiescence  on  the  first  master's  part,  without  express  con- 
sent, is  not  sufficient,  appears  from  Bex  v.  CrediUm{b), 
and  Bex  v.  St.  Helen's,  Stonegate  (c).  In  Bex  v.  HffiSft- 
chtreh(d)9  the  apprentice  asked  his  mistress's  leave  to 
go  into  another  service,  to  which  she  consented,  saving 
she  was  not  against  it,  if  be  could  better  himself;  he 
did  not  mention  where  be  was  going;  he  hired  himself 
to  one  Jenkinson  for  a  year,  returned,  and  told  his  mis- 
tress, who  said,  "  very  well,  she  was  not  against  ft." 
In  a  few  days  be  went  to  his  new  place,  and  in  abbut  a 
fortnight  returned  to  his  old  mistress  for  his  clothes; 
she  said,  "  she  hoped  he  liked  his  new  place;"  and  he 
said,  "be  did:'9  it  was  held  that  that  was  not  a  ser- 
vice with  Jenkinson  under  the  indenture,  but  a  service 
under  a  contract  of  yearly  hiring ;  because  it  did  not 
appear  that  Jenkinson  knew  that  the  pauper  was  an  ap- 
prentice, and  it  was  not  expressly  stated  that  there  was 
any  consent  of  the  mistress  to  the  particular  service, 
or  that  the  name  of  Jenkinson  was  mentioned  to  her, 

(a)  1  B.fA.  116.  (6)  1  Eart,59. 

(c)  1  EaU,  285.  [d)  \B.%C  574. 

N  2  either 
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1,833.       either  when  the  apprentice  went  away  the  first  time,  or 

M   „  when  he  returned  and  told  her  he  had  hired  himself. 

The  Knro 

*gamst  ^      {PaUeson  J.     How  is  the  present  case  distinguishable 
ants  of       from  Bex  v.  The  Holy  Trinity,  Minories(a)?    In  that 
case  there  was   nothing  to   shew  that  Edwards,   the 
second  master,  knew  that  the  pauper  was  an  apprentice.] 
That  case  was  determined  before  the  rule  had  been  dis- 
tinctly laid  down  that  the  service  with  the  second  master 
must  be  referable  to  the  indenture,  and  it  is  virtually 
•  overruled  by  Bex  v.  Whitchurch  (b).     In  Bex  v.  Ship- 
ton^)   the  master  of  a  parish  apprenticed  not  having 
work  sufficient  for  htm,  proposed  to  him  to  go  to  a 
farm  in  a  different  parish,  occupied  by  the  master's 
sister.    The  pauper  assented  to  the  proposal,  and  agreed 
with  her  to  work  there  for  a  twelvemonth  for  his  meat 
and  drink.     He  worked  for  her  four  years  and  four 
months,  having  made  a  new  agreement  at  die  end  of 
the  second  year  for  wages;  and  it  was  held  that  no 
settlement  was  gained  by  service  with  the  sister,  inas- 
much as  such  service  was  not  under  the  indenture,  but 
under  a  contract  of  yearly  hiring.     The  inhabitation  of 
the  pauper  in  Bloxham  and  Banbury  was  under  a  con- 
tract of  hiring,  and  not  of  apprenticeship;  and  accord- 
ing to  the  construction  put  upon  the  statute  in  Bex  v. 
Ilkeston  (d)  and  Bex  v.  Linkinhorne(e)9  the  inhabitation 
in  those  parishes  ought  to  have  been  in  the  character 
of  an  apprentice,  and  in  some  way  or  other  in  further- 
ance or  pursuance  of  the  objects  of  the  apprenticeship. 
Any  thing  which  indicates  an  intention  that  the  service 
with  the  second  master  should  not  continue  under  the 
original  indenture,  will  prevent  the  gaining  of  a  settle- 

Ifl)  3  T.  R.  605.  (b)  1  B.  *  C.  574. 

(e)  SB.$C.  88.  (d)  4  *.  £  C.  64. 

(e)  3B.$AtH\3. 

m^nt 
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ment  in  the  parish  where  it  is  performed.     In  JSarv.        1833. 

Ecclesfield(a)  a  new  indenture  was  entered  into  with  the 

second  master,  and  this,  though  not  capable  of  taking        against  ^ 

effect  so  as  to  constitute  an  apprenticeship!  yet,  as  it        ants  of 

served  to  indicate  an  intention  that  the  service  should 

not  continue  under  the  original  indenture,  but  begin  de 

novo,  was  held  to  prevent  the  gaining  of  a  settlement  in 

the  place  where  the  service  with  the  second  master  was 

performed. 

Denman  C.J.  I  am  of  opinion  that  a  settlement 
was  gained  *in  Banbury.  I  am  unwilling  to  introduce 
into  the  construction  of  an  act  of  parliament  terms  or 
definitions  which  are  not  to  be  found  in  it.  The  stat. 
3W.$M.  c.  1 1.  s.8.  enacts,  "  that  if  any  person  shall 
be  bound  an  apprentice  by  indenture,  and  inhabit  in 
any  town  or  parish,  such  binding  and  inhabitation 
shall  be  adjudged  a  good  settlement."  There  must, 
therefore,  be  a  binding,  as  well  as  an  inhabitation  in 
a  parish  to  give  a  settlement.  But  the  authorities 
shew,  that  where  a  party  has  been  bound  apprentice 
in  one  parish  and  expressly  permitted  by  bis  first 
master  to  work  for  another  in  a  different  parish,  the 
service  to  the  second  master  is,  constructively,  a  ser- 
vice under  the  indenture,  and  that  the  original  bincjing 
continues  in  force  during  the  whole  period  of  such 
service.  That  being  so,  the  facts  of  this  case  shew  that 
the  binding  continued  in  force  during  the  whole  time  of 
the  pauper's  service  with  the  second  and  third  master. 
It  appears  that  the  first  master  having  failed  in  business, 
and  having  no  work  for  the  pauper  to  do,  told  him  to 
get  a  place,  and  said  that  one  Bairy  of  Bloxham,  a 
breeches-maker,  wanted  hands,  and  that  the  pauper  might 

(a)  6M.$S.  I7S. 

N  3  go 
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1853.       go  and  work  for  him  if  he  liked.  The  pauper  accordingly 

"        agreed  to  work  for  Barry,  and  was  to  be  paid  by  the 

against    .    piece.   Barry  carried  messages  to  and  from  the  first  mas- 

Hie  Inhabit- 

ants  of  ter  and  the  pauper,  and  therefore  must  be  taken  to  hare 
known  that  the  relation  of  master  and  apprentice  sub- 
sisted between  them.  The  pauper  (having  first  applied 
for  and  obtained  the  consent  of  his  first  master),  went 
afterwards  to  work  in  Banbury  with  one  Baker,  another 
breeches-maker;  so  that,  during  the  whole  time,  he 
worked  at  his  original  trade;  and  both  he  and  his  first 
master  considered  the  apprenticeship  as  continuing; 
for  the  pauper  applied  for  leave  to  work  for  Baker,  and 
the  first  master,  on  that  occasion,  promised,  as  he 
had  done  before,  to  give  him  his  watch  at  the  end  of  his 
time,  and  he  afterwards  gave  it  to  him.  I  agree  that 
the  binding  must  not  only  continue  during  the  whole 
of  the  service,  but  that  the  inhdbitatibn  of  the  pauper, 
to  give  him  a  settlement,  must,  in  some  way  or 
other,  be  connected  with  the  apprenticeship.  But 
as  the  pauper  here  not  only  continued  to  work  at  his 
original  trade,  but  he  and  Hobbs  both  considered  the  re- 
lation of  master  and  apprentice  to  continue  between 
them,  I  think  the  inhabitation  in  Bloxham  and  Banbury 
was  referable  to  the  binding,  and  one  of  the  consequences 
of  the  apprenticeship.  Hobbs  and  the  pauper  may  have 
thought  that  the  best  way  for  the  latter  to  learn  the 
trade  was  by  serving  other  persons  in  the  same  business; 
The  third  master,  as  well  as  the  second,  must  be  taken  to 
have  known  that  the  relation  of  master  and  apprentice 
subsisted  between  Hobbs  and  the  pauper,  and  he  and  the 
pauper  considered  the  indenture  still  in  force.  I  think, 
therefore,  there  was  in  this  case  a  sufficient  binding  and 
inhabitation  in  the  parish  of  Banbury  within  the  statute 
and  the  decided  cases,  to  confer  a  settlement. 

Little- 
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Littlkdale  J.     I  am  entirely  of  the  same  opinion.        i  833* 
The  indenture  was  not  cancelled,  nor  intended  so  to  ~ 

The  Kimo 

be.     The  master  save  an   express  assent  to  the  ap-        again* 

.  .  The  Inhabit- 

prentice's  working  with  Bany9  and  promised  to  give  ants  of 
him  his  watch;  he  afterwards,  on  the  application  of 
the  apprentice,  assented  to  his  working  with  Baker; 
and  when  he  had  been  in  the  service  of  the  latter  some 
time,  again  promised  him  the  watch.  By  the  deed,  the 
master  was  bound  to  provide  the  apprentice  with  board 
and  lodging,  but  the  apprentice  went  to  a  place  where 
these  were  found  for  him,  worked  at  the  same  occupation, 
and  was  paid  by  the  piece.  I  think  it  sufficiently  appears 
that  he  continued  to  work  under  the  indentures ;  indeed, 
I  hardly  know  how  that  could  appear  more  strongly, 
unless  there  had  been  an  actual  assignment  of  the  in- 
denture. I  consider  the  indentures  to  have  continued 
in  force  during  the  whole  term  of  the  apprenticeship., 
The  next  question  is,  did  the  pauper  serve  the  second 
and  third  master  as  an  apprentice  ?  The  leave  given  by 
Hobbs  must  be  taken  to  be  for  the  pauper  to  work  for 
Bony  and  Baker  as  he  did  for  him,  Hobbs*  viz.  as  an 
apprentice.  It  is  not  found  expressly  that  Barry  or  Baker 
knew  the  pauper  was  an  apprentice  to  Hobbs ,-  and  if  that 
fact  be  necessary,  it  appears  to  me  not  sufficiently 
proved ;  but  I  do  not  see  why  it  should  be  requisite  that 
the  second  master  should  have  that  knowledge.  In  some 
of  the  cases  on  this  subject  there  was  want  of  notice  to 
the  second  master,  and  in  others  not ;  and  in  some  of 
them  there  are  expressions  which  tend  to  shew  that  such 
knowledge  is  necessary.  I  think,  however,  that  it  is 
not  so,  and  that  the  assent  of  the  first  master  is  suf- 
ficient. The  pauper,  then,  in  this  case,  must  be  con* 
sidered  to  have  served  the  second  and  third  master 
under  a  contract  of  apprenticeship,  and  not  of  hiring. 
N  4  Parks 
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1893.  Parke  J.     I  am  of  opinion  that  no  settlement  was 

gained  in  Banbury.    In  order  to  gain  a  settlement  by 

mgamtt       apprenticeship,   the  statute  3  W.  &  M.  c.  11.  s.  8.   re- 

TbelnhaWt-  .  .      .  . 

i  of       quires  a  binding  and  inhabitation ;  and  according  to  the 
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construction  put  upon  that  provision  ip  Rex  v.  Ilke- 
ston (a)  and  Rex  v.  Linkinhome  (b\  the  inhabitation 
must  be  in  the  character  of  an  apprentice,  and  in  further- 
ance or  in  pursuance  of  the  object  of  the  apprentice* 
ship.  The  statute  does  not,  in  terms,  require  a  ser- 
vice in  the  parish ;  it  is  sufficient  if  there  be  an  in- 
habitation which  is,  in  some  way  or  other,  connected 
with  the  apprenticeship.  The  question,  then,  is,  whe- 
ther the  pauper,  during  the  time  he  worked  for  Barry 
or  Baker,  worked  for  them  in  the  character  of  an  ap- 
prentice. It  seems  to  me  that  he  did  not,  but  that  he 
was  employed  as  a  servant.  If  the  first  master  had  as- 
signed over  the  apprentice  to  the  second,  and  thereby 
obliged  the  apprentice  to  serve  in  that  character,  the 
service  then  would  be  clearly  referable  to  a  contract  of 
apprenticeship;  or,  if  the  first  master  had  communicated 
to  the  second  that  the  pauper  was  his  apprentice,  and 
the  second  master  had  received  him  in  that  character, 
the  inhabitation  would  have  been  connected  with  the 
apprenticeship.  But  there  is  no  authority  to  shew,  that 
if  the  apprentice,  having  leave  from  his  original  master 
to  work  for  another,  goes  and  hires  himself  to  and 
works  for  that  other  as  a  journeyman,  such  service  is, 
in  any  way,  connected  with  the  indenture.  In  Rex  v.  The 
Holy  Trinity*  Minories(c)f  the  pauper  lived  with  the 
second  master  in  the  character  of  apprentice ;  for,  by  the 
very  terms  of  the  agreement  between  them,  he  was  to  in- 
struct the  pauper  in  his  business.     The  modern  autho- 

.(a)  4B.$C.  64.  (6)  3  B.  $  Ad,  415.  (c)  Z  T.  R.  605.    , 

rities 
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rides  are  very  strong  on  this  subject  In  Rex*.  Ashby  1833. 
de  la  Zouck  (a\  die  master  of  several  apprentices,  tipon 
quitting  business,  proposed  to  assign  all  bis  apprentices*  **&? 
without  mentioning  either  their  names  or  'number,  to  juitsof 
one  Peek,  but  no  assignment  was  ever  made ;  the  pan* 
per,  one  of  the  apprentices,  was  afterwards  hired  by 
Pede  as  a  servant  for  fifty-one  weekB;  and  'her  former 
master,  on  meeting  her,  expressed  his  approbation  of 
her  having  gone  into  Peetes  service.  The  sessions 
having  found  that  there  was  no  particular  assent  of 
the  original  master  to  the  second  service,  and  there- 
fore that  the  relation  of  master  and  apprentice  never 
subsisted  between  Pede  and  the  pauper,  the  Court 
thought  them  well  warranted  in  that  conclusion ;  and 
Ba$ey  J.  observed,  that  the  master  to  whom  the  pauper 
went  to  be  hired  was  never  apprised  of  the  relation  of 
master  and  apprentice  having  subsisted ;  he  hired  her  as 
a  servant,  which  constituted  a  new  and  different  re- 
lation. So  in  Rex  v.  Whitchurch  (A),  it.  is  said  by  the 
Court,  "  In  this  case  it  is  impossible  to  say  that  the 
pauper  served  Jenktnsan  (the  second  master)  as  an  ap- 
prentice, trader  the  indenture ;  it  does  not  appear  that 
Jenkinson  even  knew  that  the  pauper  was  an  apprentice." 
In  Rex  v.  Shipton  (c)9  Where  the  master,  not  having 
sufficient  work  for  his  apprentice,  proposed  to  him  to  go 
to  a  farm  in  a  different  parish,  occupied  by  the  master's 
sister,  and  the  pauper  agreed  with  her  to  work  therefor 
a  twelvemonth  for  his  meat  and  drink,  and  worked  for 
her  for  four  years  and  four  months,  receiving  from  her, 
daring  the  first  two  years,  meat  and  drink,  and  during 
the  third  and  fourth,  wages :  Lord  Tenterden  said,  "  it 

(a)  1  B.  f  A.  1 16.  (6)  I  B.  f  C.  574.  (c)  8  0.  {-  <7.  88. 

appeared 
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1893.        appeared  from  the  facts  stated,  that  the  pauper  hired 

-.    K  himself  to  Mrs.  Corser9  the  master's  sister ;  the  service, 

again*        therefore,  was  not  under  the  indenture*  but  under  a 

The  Inhabit  • 

an*  of       contract   of  hiring."     The  authorities  shew   that  an 
Ba**q*y.  .  . 

apprentice,  who,  with  the  assent  of  his  first  master, 

serves  a  second,  must,  in  order  to  gain  a  settlement  in 
the  place  where  he  serves  the  second  master,  be  in- 
habiting there  in  the  character  of  an  apprentice,  and 
not  in  that  of  a  hired  servant.  Now,  here*  the  pauper 
did  not  live  with  Barry  and  Baker  in  that  character, 
because,  non  constat  that  they  ever  knew  be  was  an  ap- 
prentice* If  they  had  been  privy  to  the  relation  of 
master  and  apprentice  having  subsisted  between  Hobbs 
and  the  pauper,  they  might  be  taken  to  have  contracted 
the  same  relation,  and  to  have  received  him  into  their 
service  as  an  apprentice,  and  his  inhabitation  in  their 
parishes  tirould  be  considered  as  having  been  in  that 
character ;  but,  in  this  case  it  seems  to  me  that  there 
was  no  obligation  on  the  part  of  the  second  or  third 
master  to  teach  the  pauper,  or,  on  the  part  of  the  pauper, 
to  perform  the  duties  of  an  apprentice  to  either  of 
them.  Upon  the  whole,  therefore,  I  have  come  to  the 
conclusion,  that  there  was  no  sufficient  inhabitation  in 
Bloxham  or  Banbury  to  give  the  pauper  a  settlement  in 
either  of  those  places. 

Pattebon  J.  The  cases  on  this  subject  are  ex- 
ceedingly difficult  to  reconcile  with  each  other.  On  the 
whole,  I  think  a  settlement  was  gained  in  Banbury.  I 
agree  in  the  rule  laid  down  by  Lord  Tenterden  in  Bex 
v.  Ilkeston  (a),   that  the  inhabitation  must  be  in  the 

(<i)  4  0.4C.  64. 

character 
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character  of  apprentice,  and  in  some  way  or  other  in        18 S3, 
furtherance  of  the  object  of  the  apprenticeship.     The      T.1C 
pauper,  in  this  case,  was  bound  apprentice  to  Hobbs,  a        again* 

The  Inhabit- 

tailor,  who  failed  in  bis  business  and  could  not  maintain  tat*  of 
him.  The  apprentice  therefore  went  to  Barry,  and 
bound  himself  to  work,  not  as  servant,  but  as  a  journey- 
man by  the  piece;  and  while  there,  hearing  he  might 
do  better  for  himself  applied  again  to  his  first  master, 
and  the  latter  consented  to  his  working  with  Baker* 
and  on  that  occasion,  for  the  second  time,  promised  to 
give  his  watch  to  the  apprentice  at  the  end  of  hi$  time* 
Both  master  and  apprentice  therefore  considered  the 
contract  of  apprenticeship  as  still  subsisting.  The 
pauper  did  not  bind  himself  to  the  third  master  for  any 
specific  time,  but  agreed  U>  work  by  the  piece.  I  think 
an  action  of  covenant  might  have  been  maintained  by 
either  party  (Hobbs  or  the  pauper)  against  the  other. 
In  Bex  v«  Whitchurch  (a)  there  was  no  assent  on  the  part 
of  the  first  mistress  to  the  particular  service*  In  the 
first  instance,  she  did  not  know  to  whom  the  apprentice 
was  going;  and  when  he  had  hired  himself,  and  re- 
turned and  told  his  mistress  of  his  having  so  done,  he 
did  not  mention  the  name  of  the  second  master.  In 
these  cases  small  circumstances  are  laid  hold  of  in  each  i 
particular  instance;  but  I  should  say,  in  general,  that 
whenever  the  original  contract  continues,  and  the  ap- 
prentice, with  the  consent  of  the  first  master,  works  at 
a  trade  with  a  view  to  be  taught  that  trade,  he  must 
be  considered  as  living  with  the  person  under  whom 
he  so  works,  in  the  character  of  an  apprentice. 

Order  of  sessions  confirmed, 

(a)  1  B.  #  C.  574. 
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1898. 


Saturday, 
Jim*  1st. 


The  King  against  The  Inhabitants  of  Great 
Glenn. 


A.  rented  a 
house  in  the 
appellant  pariah 
of  L,  as  tenant 
from  year  to 
year,  and  died. 
His  widow,  a 
fortnight  after 
his  death,  told 
the  landlord 


TJPON'  appeal  against  an  order  of  two  justices, 
whereby  Maty  Stevens  and  her  three  children  were 
removed  from  the  parish  or  township  of  Great  Glenn  to 
the  parish  or  township  of  Leir,  both  in  the  county  of 
Leicester,  the  sessions  quashed  the  order,  subject  to  the 


that  she  wished  opinion  of  this  Court  on  the  following  case :  — 


to  pay  the  rent 
weekly;  he 
assented,  and 
she  paid  it 
weekly  for  the 
following  nine 
months,  when 

a  week's  notice,  from  year  to  year,  at  the  rent  of  31.  per  annum,  which 


The  pauper  Stevens  was  married  to  John  Stevens  in 
April  1 827 ;  and  on  their  marriage  she  and  her  husband 
went  to  live  hi  a  house  in  the  appellant  parish,  which 
her  husband  had  taken  of  Thomas  Eaglefield  as  tenant 


was  a  rack-rent.  They  continued  to  live  in  this  bouse 
until  the  14th  of  May  1831,  when  the  husband  died. 
The  widow  (the  pauper)  continued  the  possession  from 


Two  months 
after  her  hus- 
band's death, 
the  attorney  for 
the  respondent 
parish  (which 
had  relieved  the  thence  for  about  a  fortnight  or  three  weeks.     She  then 

widow)  told  her  ° 

she  had  a  right   went  to  the  respondent  parish   for  a   few  days,   viz. 

to  take  out 

administration  from  Monday  till  Saturday,  when  she  returned  to  Leir9 
and  if  she  would  having  left  her  sister  in  possession  of  the  house  during 
leave  it  to  im,    ^  absence.     She  was  relieved  there  by  the  respondents 


until  the-3d  of*  December  following.     On  the  next  2d  of 
June  after  her  husband's  death,   the  pauper  had 


an 


he  would  do 
whatever  was 
necessary  ;  she 
assented.     The 
letters  of  admi- 
nistration were 

obtained,  and  the  pauper  resided  forty  days  afterwards  in  the  appellant  parish.  The 
sessions  found  that  the  administration  was  fraudulently  taken  out  by  the  direction  and  at 
the  expense  of  the  respondent  parish,  for  the  purpose  of  settling  the  pauper  in  the  ap- 
pellant parish  : 

Held,  that  as  the  widow  was  not  only  entitled,  but  bound  by  law,  to  take  out  ad- 
ministration, there  was  no  fraud  in  the  transaction  which  could  prevent  her  from  taking, 
as  administratrix,  her  husband's  interest  as  yearly  tenant,  and  thereby  acquiring  a  settle- 
ment. But  the  Court  referred  it  back  to  the  sessions  as  a  question  of  fact,  whether  the 
widow,  after  administration  granted,  continued  a  weekly  tenant,  or  became  a  tenant  from 
year  to  year,  in  her  husband's  right. 

interview 
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interview  with  the  landlord,  and  told  him  she  wished  to        183S. 
pay  the  rent  weekly ;  he  assented,  and  it  was  agreed  that      _^ 
the  pauper  should  pay  Is.  2d.  per  week*  which  she  paid        against 

1       r  r  J  r  r  The  Inhabit- 

tccordingly  until  the  5th  of  March,  when  s\te  quitted  in  ^    anuof 
consequence  of  having  received  a  week's  notice  to  quit 

Some  time  in  August  after  her  husband's  death,  the 
pauper  took  out  letters  of  administration  to  the  effects 
of  her  husband,  under  the  following  circumstances. 
The  attorney  for  the  respondent  parish,  accompanied 
by  a  clergyman,  in  that  month  called  upon  the  pauper, 
and  administered  the  oaths  saying,  "  We  shall  be 
obliged  to  get  you  to  take  out  letters  of  administration: 
I  dare  say  yon  don't  understand  it.  You  have  a  right 
to  take  out  letters  of  administration,  if  you  like ;  and  if 
you  will  leave  it  to  me,  I  will  do  whatever  is  necessary/' 
This  explanation  was  not  understood  by  the  pauper. 
However,  she  said  she  bad  no  objection,,  but  hoped 
they  would  not  take  her  goods,  which  she  believed  the 
respondent  parish  were  going  to  lay  claim  to.  The 
pauper  was  ignorant  of  administering,  any  further  than 
she  understood  her  oath  was  to  declare  that  what  she 
had  was  not  worth  20/. ;  and  she  never  heard,  until  the 
6th  of  December  following,  that  letters  of  administration 
had  been  taken  out;  when  the  attorney  for  the  respond- 
ent parish,  having  laid  some  papers  on  a  table  before 
her,  said,  "  Those  are  your  letters  of  administration." 
The  pauper's  goods,  at  the  decease  of  her  husband, 
were  not  worth  more  than  51. ;  3/.  of  which  were  due 
far  rent,  and  21.  for  other  debts.  The  letters  of  ad- 
ministration were  taken  out  by  the  direction,  and  at 
the  expense,  of  the  respondent  parish,  for  the  purpose 
of  settling  the  pauper  in  the  appellant  parish.  The 
pauper   resided  forty  days  and  upwards  in  the  house 

late 
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18SS,        late  her  husband's,  in  the  appellant  parish,  after  the 

~~~        grant  of  the  above-mentioned  letters  of  administration; 
The  Kino       ° 

agnimt        whereupon  the  order  of  removal  appealed  against  was 

Th«  Inhabit-  .      \  ff  -6 

anuof  obtained.  The  court  of  quarter  sessions  found  that 
there  was  fraud  in  taking  out  the  letters  of  administra- 
tion, and  discharged  the  order. 

Humfrey  and  Burnaby  in  support  of  the  order  of  ses- 
sions. The  pauper  did  not  gain  any  settlement  by  re- 
siding after  her  husband's  death  in  the  parish  of  Leir9 
where  the  house  was  situate  of  which  he  had  been 
tenant  from  year  to  year.  His  interest  in  that  house 
did  not  vest  in  her  before  the  letters  of  administration 
were  granted,  and  the  sessions  have  found  that  they 
were  taken  out  fraudulently,  and  for  the  purpose  of  set- 
tling the  pauper  in  Leir.  No  settlement  can  be  legal 
which  is  brought  about  by  practice  or  compulsion.  Re- 
solution of  the  Judges,  16 S3,  Dalton,  c.40.,  1  Nolan,  P.  L. 
290.  The  only  exception  to  that  rule  is  the  case  of  settle- 
ment by  marriage:  Bexv.  Birmingham  (a).  Assuming  that 
the  letters  of  administration  were  valid,  the  wife  was 
not  irremovable  for  forty  days.  Her  husband's  interest 
as  tenant  from  year  to  year,  vested  in  her  as  soon  as  the 
administration  was  granted;  but  nineteen  days  after 
his  death,  it  was  agreed  between  her  and  the  landlord, 
that  she  should  pay  Is.  2rf.  per  week.  She  then  became 
a  weekly  tenant  in  her  own  right  She  paid  the  rent 
weekly  from  that  time,  and  afterwards  quitted  on  a 
week's  notice.  She  therefore  continued  a  weekly  tenant 
till  her  term  was  put  an  end  to.  The  grant  of  letters  of 
administration  may  have  the  effect  of  vesting  leasehold 

(a)  8  B.  $  C.  S9. 

property 
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property  by  relation,  so  as  to  enable  the  administratrix        1838, 
to  bring  actions  in  all  matters  relating  to  that  property        " 
subsequent  to  the  death  of  the  intestate,  but  it  cannot        against 
operate  by  relation  for  a  purpose  perfectly  collateral,        ants  of 
and  so  as  to  put  her  in  the  situation  of  a  person  irre-     ****    l**** 
movable  at  a  time  past :  Bex  v.  Horstey  (a).    Doe  v.  Por- 
ter (J),  shews  that  the  letters  of  administration  vest  in 
the  administrator  the  same  interest  as  the  intestate  had ; 
but  here  the  agreement  on  the  part  of  the  tenant  to 
hold  from  week  to  week,  and  on  the  part  of  the  landlord 
to  accept  her  as  weekly  tenant,  and  the  payment  of  the 
rent  weekly  by  her,  amounted  to  a  surrender  by  opera- 
tion of  law  of  the  old  yearly  term.     The  sessions  have 
found  fraud:  it  was  a  question  for  them,  and  they  have 
decided  it  rightly :  Bex  v.  Tillingham  (c). 

Amos  and  Hildyard  contra.  The  sessions  have 
stated  the  premises,  from  which  they  concluded  that 
the  letters  of  administration  were  fraudulently  ob- 
tained, and  the  premises  do  not  establish  that  species 
of  fraud  which  will  render  the  administration  void, 
and  prevent  the  pauper  from  gaining  a  settlement. 
To  avoid  a  settlement  on  the  ground  of  fraud,  there 
must  be  an  attempt  to  make  a  thing  appear  to  be 
done,  which  is  not  done;  as  where  there  is  a  hiring 
lor  eleven  months,  and  to  give  one  month  over.  That 
was  held  to  be  substantially  a  hiring  for  a  twelvemonth, 
Bex  v.  Milwich(d).  In  y  Bex  v.  Mursley(e),  the  pauper 
was  hired  three  days  after  Michaelmas  until  Michaelmas 
following,  and  the  sessions  stated  that  such  transactions 

(a)   8  East,  405.  (6)  3  T.  R.  13. 

(c)  1  B.  4  Ad.  180.  (d)  Burr.  S.  C.  433. 

(«)  1  T.  R.  694. 

on 
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183S.       on  the  part  of  masters  were  fraudulent;  but  BuIIerJ. 

■  said,   w  fraud  only  arises  where  there  is,  in   truth,  a 

agaimt       hiring  for  a  year,  and  the  parties  endeavour  to  colour  it, 
lb/9  inhabit- 
ant* of       in  order  to  prevent   a  settlement     In  Bex  v.  Tilling- 

ma*  ikhk.  ^^  ^  ^  question  was,  whether  the  pauper  gained  a 
settlement  by  renting  a  tenement  under  the  6  G.  4.  c  57., 
which  required  that  the  rent  to  the  amount  of  10/. 
should  be  actually  paid  for  the  term  of  one  whole  year 
at  the  least.  .  There  was  no  payment  of  rent  at  all  by 
the  pauper;  but  he  applied  to  the  parish  officers  of  Til- 
lingham  for  relief,  and  they  gave  him  a  sum  of  money, 
which  enabled  him  to  pay  a  year's  rent  for  a  tenement 
which  be  had  occupied  in  Bradwell,  another  parish  ; 
and  the  Court  held  it  to  be  a  question  for  the  sessions, 
whether  that  payment  was  fraudulent  or  not:  adding 
that  if  the  sessions  should  be  of  opinion  that  the  money 
was  given  merely  to  enable  the  pauper  to  gain  a  settle- 
ment in  Bradvoellf  they  ought  to  find  fraud.  There,  if 
the  money  was  paid  with  such  a  view  by  the  parish 
officers,  there  was  no  payment  of  rent  at  all  by  the 
pauper ;  it  was  a  colourable  payment,  instead  of  a  real 
one.  In  Rex  v.  Birmingham  (4),  there  was  a  settlement 
by  marriage  in  the  appellant  parish;  and  it  was  held 
that  the  marriage  of  a  female  pauper,  brought  about 
by  parish  officers,  did  not  prevent  her  from  gaining 
a  settlement  in  the  husband's  parish;  because  there 
the  whole  transaction  was  not  colourable:  the  woman 
had  acquired  a  new  legal  capacity,  and  though  the  mo- 
tive for  investing  her  with  it  was  fraudulent,  her  new 
capacity  was  not  fictitious.  This  is  a  stronger  case; 
here  the  pauper  was  not  only  entitled,  but  bound  by 

(a)  1  B.  $  Ad.  180.  (6)  8B.fC  *& 

law, 
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law,  to  take  oat  letters  of  administration ;  for  a  party        1833. 
who  administers,  and  omits  to  take  out  letters  of  ad- 
ministration within  six  months  after  the  intestate's  death, 


The  Ki»6 


The  Inhabit" 

is  subject  to  a  penalty  of  50/.  by  the  37  G.3.  c.  90.        ana  of 


s.  10.  Now  entering  on  a  term  of  years  is  adminis- 
tering. Besides,  here  there  was  in  fact  no  fraud  prac- 
tised. There  was  no  misrepresentation  or  concealment 
of  any  fact ;  the  pauper  was  merely  asked  to  allow  ad- 
ministration to  be  taken  out,  and  she  consented.  If  the 
parish  officers  of  Leir  had  been  informed  of  her  inten- 
tion to  procure  administration,  tbey  could  not  have 
prevented  its  being  carried  into  effect.  Assuming  even 
that  there  might  be  ground  for  avoiding  the  letters  of 
administration,  still  so  long  as  they  remain  unrepealed, 
they  operate  to  vest  the  property  of  the  intestate  in  the 
administratrix.  In  Allen  v.  Dundas  (a),  payment  to  an 
executor  under  a  probate  of  a  forged  will,  was  held  not 
to  be  invalid,  because  probate  is  a  judicial  act,  and  con- 
clusive till  repealed,  and  courts  of  law  have  no  juris- 
diction over  the  subject  matter.  Suppose  the  husband 
had  been  trustee  of  a  term,  and  the  widow  as  adminis- 
tratrix had  assigned  the  term,  could  the  assignment  be 
avoided  because  the  motive  for  investing  her  with  the 
character  of  administratrix  was  to  give  her  a  settlement? 
Here  the  widow  clearly  was  invested  with  the  character 
of  administratrix,  and  was  entitled  to  be  so  invested ; 
and  she  could  not  be  removed  after  having  obtained 
letters  of  administration.  Fraud  may  easily  be  sug- 
gested in  such  cases:  but  where  a  party  comes  by 
operation  of  law  to  an  estate  from  which  he  cannot  be 
removed,  the  legal  consequence  must  follow,  and  a  setr 

(<i)  3  T.  R.  185.  * 

Vol.  V.  O  tlement 
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1833.       tletnent  be  gained  by  forty  days9  residence,  Rex  v. 
_^  Stone  (a),  Bex  v.  Ynysa/nhanarn  (4). 


Gum  Glbjut. 


It  is  said  that  there  was  a  surrender  of  the  term 

Thftlahabit- 

lof  from  year  to  year  by  act  and  operation  of  law,  but  the 
pauper  had  no  power  to  surrender  her  interest  before 
she  took  out  letters  of  administration.  In  MiddUtoris 
case(c),  it  is  said  that  if  A.  releases  an  action,  and 
afterwards  takes  out  administration,  it  shall  not  bar  him, 
for  right  of  action  was  not  in  him  at  the  time  of  the 
release;  and  there  is  a  Nisi  Prius  decision  of  Lord 
Tenterden  in  Williams  an  Executors,  240,  note  ;.,  to  the 
like  effect. 

Denman  C.  J. .  The  pauper,  as  administratrix  of  a 
tenant  from  year  to  year,  though  at  a  less  rent  than  10/., 
would  gain  a  settlement  by  forty  days9  residence,  because] 
the  interest  vested  in  her  by  act  and  operation  of  law., 
The  only  question  as  to  this  point,  is,  whether  the  set- 
tlement is  altogether  void  because  the  sessions  have  found 
that  there  was  fraud  in  taking  out  the  letters  of  adminis- 
tration. They  have  stated  the  facts  on  which  that  finding 
was  grounded;  and  I  am  of  opinion  that  there  was  not* 
in  this  case,  any  fraud  sufficient  to  prevent  the  estate  of 
the  intestate  from  vesting  in  his  widow.  She  not  only 
had  a  right,  but  was  bound,  to  take  out  letters  of  admi- 
nistration; and  she  consented  that  they  should  be  ob* 
tained.  There  is  no  ground  for  saying  that  they  should 
not  have  their  full  legal  operation  of  vesting  in  her  the 
property  of  the  intestate.  Another  question  is,  whether 
she  resided  in  the  parish  forty  days  while  the  leasehold 
estate  (formerly  her  husband's)  was  vested  in  her.  There 

(a)  6  T.  S.  295.  (ft)  7  B.  $  C.23Z.  (c)  5  Sep.  28.6. 

are 
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are  premises  from  which  the  sessions  might  have  in-        18SS, 
fared  an  agreement  by  her,  after  administration  granted, 
to  beoome  a  weekly  instead  of  a  yearly  tenant    They 


TbaKzvo 


have  not  drawn  apy  such  inference;  but  have  left  it  ami  of 
doubtful  whether  she  resided  forty  days  in  the  parish 
of  Leir,  while  the  leasehold  estate,  which  formerly  be- 
longed to  the  husband,  was  vested  in  her.  If  that  be 
really  a  matter  of  doubt,  the  case  must  go  back  to  the 
sessions,  in  order  that  they  may  determine  it. 

LrnuDALE  J.  I  think  that,  under  the  circum- 
stanqps  stated  in  this  case,  the  leasehold  interest  of  the 
husband  was  not  prevented  from  vesting  in  his  widow, 
on  the  ground  that  the  letters  of  administration  were 
fraudulently  obtained.  She  was  not  only  entitled,  but 
bound  by  law  to  take  them  out ;  and  was  merely  told 
by  the  solicitor  to  the  parish  of  Leir  that  she  was  so 
entitled,  and  assented  to  administration  being  obtained. 
There  was  no  misrepresentation,  or  suppression  of  any 
feet.  The  only  other  question  is,  whether  she  resided 
forty  days  in  the  parish  of  Leir  after  her  husband's 
interest  as  tenant  from  year  to  year  had  vested  in  hep 
as  administratrix.  If  within  that  period  she  held  as  a 
weeUy  tenant,  and  continued  to  do  so  ever  afterwards, 
she  was  not  irremovable.  It  is  stated  that,  on  the  2d 
of  June,  she  told  the  landlord  she  wished  to  pay  the 
rent  weekly,  and  that  he  assented;  but  whether  she  then. 
actually  took  the  premises  from  week  to  week,  or  only  * 
gave  notice  to  the  landlord  that  she  wished  to  do  so,  is 
not  very  clear.  I  should  rather  think  she  then  became 
a  weekly  tenant.  It  is  true  she  could  not  surrender  her 
husband's  interest  before  taking  out  administration,  but 
as  the  facts  are  left  doubtful,  the  case  must  be  sent  back 

0  2  to 
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183$.       to  the  sessions*  in  order  that  they  may  say  whether, 

„  after  taking  out  administration,  she  was  a  weekly  tenant 

agtmu       in  her  own  right,  or  a  tenant  from  year  to  year  in  right 

Tha  Inhabit-  °  *  *  ° 

ants  of       of  her  husband. 

GuatGuxv. 

Parke  J.  I  should  be  satisfied  to  dispose  of  this 
case  on  the  ground  that  the  sessions  had  found  (as  I 
think  they  would)  that  the  pauper,  before  the  letters  of 
administration  were  taken  out,  had  become  a  weekly 
tenant  in  her  own  right*  and  continued  so  afterwards, 
and  consequently  that  she  did  not  reside  forty  days 
in  heir  while  she  was  irremovable  by  reason  of  the 
estate  which  had  vested  in  her  by  operation  of  law. 
She  paid  the  rent  weekly  from  the  2d  of  June  1831  to 
March  16S£,  and  quitted  on  a  week's  notice.  As  soon 
*  as  she  obtained  the  letters  of  administration,  she  might 
hare  disaffirmed  the  weekly  tenancy!  and  claimed  to 
hold  as  tenant  from  year  to  year  in  right  of  her  hus- 
band ;  but  I  think  there  is  abundant  evidence  of  her 
having  confirmed  the  weekly  tenancy,  for  she  after- 
wards always  paid  the  rent  weekly,  and  quitted  on  a 
week's  notice. 

Then  as  to  the  other  question,  there  were  no  sufficient 
premises  to  warrant  the  sessions  in  finding  such  fraud 
as  would  avoid  the  letters  of  administration,  and  pre- 
vent the  leasehold  estate  of  the  husband  from  vesting  in 
his  widow.  The  pauper  had  a  right  to  take  out  letters 
of  administration,  and  a  consenting  mind  that  it  should 
be  done.  She  was  only  induced  by  the  solicitor  for 
Great  Glenn  to  exercise  that  right,  but  there  was  no 
deceit  practised  by  him ;  if  there  had,  the  case  would 
have  been  different 

Patteson 
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Patteson  X    In  order  to  acquire  a  settlement  by  es-      .1833. 
tate,  the  pauper  must  have  resided  forty  days  in  the 
parish  where  the  estate  lay,  and  where  her  interest  in 


The  Inhabit- 

that  estate,  by  operation  of  law,  still  continued.  If,  int»of 
before  that  time  elapsed,  she  acquired  an  interest  in  her 
own  right  as  weekly  tenant,  and  resided  in  the  parish  in 
respect  of  that  interest,  she  was  not  irremovable,  and 
acquired  no  settlement  The  sessions  will  probably 
find,  on  the  evidence,  that  she  bad  become  a  weekly 
tenant.  The  letters  of  administration  are  not  void  on 
the  ground  that  they  were  obtained  by  fraud,  because 
the  widow  bad  the  right*  and,  indeed,  was  tinder  A  legal 
obligation,  to  take  then*  out,  and  consented  that-  they 
should  be  taken  out. 

Case  to  go  back  to  the  sessions*  in  order  to 
ascertain  whether  the  pauper  became  a 
weekly  tenant  within  forty  dstys  after  the 
letters  of  administration  were  taken  oat* 
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The  Bailiffs,  Assistants,  and  Commonalty  of 
Gumecester,  otherwise  God  man  Chester, 
against  Phillipps. 

By  an  act  for  r TRESPASS  for  breaking  and  entering  the  plaintiffs9 
monJaadnn0"  close,  called  the  West  Common,  at  Godmanchcstcr, 

ingthatu^r-  and   depasturing  it  with   cattle,  &c.     The  defendant 

Sah^wTthe0'     Pleaded>  first*  not  guiltJi  and  then  three  P,eas  Of  JUStifi- 

i^d^fth'1*8  cat^on  under  rights  of  common,  upon  which  issues 
manor,  and  ^      aro^e,  to  be  tried  by  the  country.     The  last  of  these 

that  certain  in-  • 

dividual*  were  pleas  set  out  at  length  an  act  of  parliament  of  43  G.  3. 

tbe  common  (private),  for  dividing  and  inclosing  certain  open  and 

to  be  inclosed,  common  fields  and  lands  in  the  parish  of  Godmanchester. 

taauhecom-'  The  act,  after  reqiting,  among  other  things,  that  the 

TOiSt°se7  it  hailiffs,  assistants,  and  commonalty  of  G.  were  lords  of  the 

and  allot  plott  manor  of  G.,  and,  as  such,  claimed  to  be  entitled  to  the 

of  ground  out 

of  the  East  and  right  of  soil  within  the  said  manor,  and  that  certain  indiri- 

West  Commons, 
rnG.,asa 

compensation  for  the  righto  of  common  of  all  the  owner*  and  proprietors  of  commonable  met* 
suages  or  cottages,  far  such  messuages  or  cottages  only,  as  well  on  the  said  commons  as  on 
certain  other  lands  named ;  such  plots  of  ground  to  be  used  and  enjoyed  as  the  commissioners 
should  by  their  award  direct.  Parties  dissatisfied  with  tbe  award  might  bring  an  action  against 
the  persons  in  whose  favour  the  determination  should  be,  within  three  months,  or  might  ap- 
peal within  six  month*  to  the  justices  in  quarter  session*,  who  were  to  determine  the  matter, 
and  award  costs  and  damages.  In  default  ot  such  action  or  appeal,  the  determination  of 
the  commissioners  vr  as  to  lie  Gael* 

The  commissioners,  by  their  award,  allotted  a  plot  of  land  on  the  West  Common  aa  com- 
mon pasture,  to  the  owners  and  proprietors  of  commonable  messuages  itr  cottage*,  and  their 
respective  tenants  or  occupiers  of  the  said  messuages  and  cottages  only  haviog  right  of 
common  on  the  said  West  Common  t  and  flfeey  limited  the  use  of  the  pastures  as  tbe  act 


*  Before  the  passing  of  the  act,  the  rights  attached  to  the  commonable  messuages  could 
only  be  exercised  by  such  occupiers  as  were  freemen  of  the  borough  of  G*  Subsequently  to 
tbe  act,  one  of  tbe  messuages  on  West  Common  being  in  the  hands  of  a  person  not  a  free- 
man, the  corporation  brought  trespass  against  him,  for  turning  his  cattle  on  the  above- 
mentioned  allotment : 

Held,  that  the  act,  though  general  in  its  words,  did  not  authorize  the  commissioners  to 
extend  the  benefit  of  their  allotments  in  lieu  of  common,  to  occupiers  who  were  not  free- 
men ;  and  that  the  award  itself  did  uot  purport  to  do  so ;  nor  Could  it  have  done  so  unless 
the  act  had  given  power  to  the  commissioners  to  ascertain  who  should  be  entitled  to  tbe 
newly  granted  rights  »  and  consequently*  that  the  present  action  was  maiiUainable,  though 
brought  more  thau  six  months  after  the  award. 

duals 
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duals  were  owners  and  proprietors  of  all  the  common 
fields,  &&  intended  to  be  inclosed,  went  on  to  appoint 
certain  persons  commissioners  for  valuing,  dividing, 
setting  oat,  allotting,  and  inclosing  the  said  common 
fields,  &C-,  and  to  give  them  authority  for  putting  the 
provisions  of  the  act  in  execution.  It  further  em- 
powered and  required  them  to  decide  any  dispute  be- 
tween parties  claiming  interest  in  the  said  division  and 
inclosore,  touching  the  right  to  the  soil  in  the  said 
commons,  &c  The  commissioners  were  to  set  out, 
allot,  and  award  to  the  said  bailiffs,  &c,  and  their  suc- 
cessors, as  lords  of  the  manor,  a  certain  portion  of  the 
lands  to  be  divided  and  inclosed,  as  a  compensation  for 
all  their  rights  and  interests  as  lords  in  and  to  the  soil 
of  all  the  waste  or  unknown  common  lands  within  the 
parish.  And  whereas  there  were  certain  meadows 
within  the  parish,  containing  500  acres,  belonging  to 
several  persons,  but  the  lands  were  intermixed,  and 
were  subject  to  rights  of  common  for  commonable  cattle 
at  certain  seasons,  it  was  enacted  that  the  commissioners 
should  set  out,  allot,  and  award  the  said  meadows  to 
and  among  the  persons  who  were  owners  in  severally, 
in  such  parcels  as  should  afford  them  compensation, 
and  also  should  allot  to  the  persons  entitled  to  common, 
not  being  proprietors,  such  part  of  the  other  commons 
able  lands  intended  to  be  inclosed,  as  should  be  a  com- 
pensation  lor  their  respective  rights  of  common  and 
other  interests  in  the  said  meadows,  and  they  were 
authorized  to  inclose  the  whole,  or  part  of  the  said 
meadows  as  they  should  think  proper.  Then  followed 
these  clauses :  — 

"  But,  for  the  full  enjoyment  of  such  part  of  the  said 
meadows  which  shall  be  left  uninclosed,  the  said  com- 

O  4  missioners 
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The  Baillffi 
•f  Gomc  an- 


against 
JhuLLim. 


inissioners  shall  and  may,  and  they  are  hereby  autho- 
rised and  empowered  by  their  award  to  stint,  ascertain, 
and  express  what  number  and  sorts  of  cattle  each  of  the 
proprietors  of  commonable  messuages  and  lands  in  the 
said  meadows  shall  be  at  liberty  at  seasonable  times  to 
feed  or  depasture  thereon,  and  also  to  ascertain  the 
time  or  times  when  such  feeding  and  depasturing  shall 
begin  and  end;  and  the  same  meadows  from  thence- 
forth shall  be  fed  and  depastured  only  by  such  number 
and  sorts  of  cattle,  and  at  such  time  or  times,  as  in  the 
award  to  be  made  by  the  said  commissioners  shall,  for 
that  purpose,  be  expressed. 

'*  Provided  always,  and  be  it  further  enacted,  that 
the  said  commissioners  shall  set  out,  allot,  and  award, 
as  and  for  a  comroon  pasture,  to  be  used,  stocked,  and 
enjoyed  as  hereinafter  mentioned,  out  of  and  from  cer- 
tain commons  in  Godmanckester  aforesaid,  called  the 
.  East  and  West  Commons,  such  plot  or  plots  of  land  or 
ground  as  shall,  in  the  judgment  of  the  said  commis- 
sioners, be  a  full*  equivalent,  satisfaction,  and  compensa- 
tion for  the  rights  of  common  of  all  the  owners  and 
proprietors  of  commonable  messuages  or  cottages,  for  such 
messuages  or  cottages  only,  as  well  on  the  said  com- 
mons as  on  the  said  meadows  and  common  fields,  within 
the  said  parish  of  G«,  which  said  plot  or  plots  of  land 
shall  be  held,  used,  stocked,  and  enjoyed  by  such 
owners  or  proprietors,  and  their  respective  tenants  and 
occupiers  of  the  said  messuages  and  cottages  only,  as  a 
common  pasture,  in  such  manner  as  the  said  commis- 
sioners shall  in  and  by  their  award  direct." 

The  residue  of  the  lands  to  be  divided  and  inclosed 
under  the  act,  was  to  be  fairly  allotted  among  the  several 
proprietors  and  persons  having  interests  therein. 

By 
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By  a  subsequent  clause  it  was  enacted,  "  that  in  case  1835; 
any  person  or  persons  interested  or  churning  to  be 
interested  in  the  said  intended  division  and  allotments 
shall  be  dissatisfied  with  any  determination  of  the  said 
commissioners  touching  any  claim  or  claims,  or  other 
rights  or  interests  in,  over,  or  upon  the  lands  and 
grounds  hereby  directed  to  be  divided,  allotted,  and 
inclosed,  or  any  part  thereof,  it  shall  be  lawful  for 
the  person  or  persons  so  dissatisfied  to  proceed  to  a 
trial  at  law  of  the  matter  so  determined  by  the  said 
commissioners,  at  the  then  next  or  at  the  following 
assizes  to  be  bolden  for  the  said  county  of  Huntingdon ; " 
for  which  purpose  the  party  so  dissatisfied,  upon  giving 
notice  of  action  within  a  month  of  the  determination, 
should  cause  an  action  to  be  brought  upon  a  feigned 
issue  "  against  the  person  or  persons  in  whose  .favour 
such  determination  should  have  been  made,"  wftbin 
three  calendar  months  after  such  determination;  and  the 
verdict  in  such  action  should  be  final,  binding*  and 
conclusive  upon  all  persons,  unless  the  Court  should 
set  aside  such  verdict  and  order  a  new  trial.  But  the 
determination  of  the  commissioners  touching  such 
chums,  rights,  or  interests  in,  over,  or  upon  the  lands 
directed  by  the  act  to  be  divided,  &o.  which  should  not 
be  objected  to,  or  respecting  which,  if  objected  to,  the 
party  complaining  should  not  prosecute  his  action  in 
due  time,  should  be  final  and  conclusive  upon  all  parties. 
Proviso,  "  that  nothing  in  this  act  contained  shall 
authorize  the  said  commissioners  to  determine  the  tide 
to  any  messuages,  cottages,  lands,  tenements,  or  heredit- 
aments whatsoever."  The  party  aggrieved,  except  in 
cases  where  the  determination  of  the  commissioners  was 
declared  to  be  final,  and  except  in  such  cases  where  an 

issue 


*02 


CASES  in  TRINITY  TERM 


1853. 

The  Bailiffk 

Of  GoDMANw 

CHxrrzn 

against 

Philuits. 


issue  at  law  should  be  tried  as  before  mentioned,  might 
appeal  to  the  quarter  sessions  within  six  calendar  months 
next  after  the  cause  of  complaint  should  have  arisen, 
giving  eight  days'  notice  to  the  commissioners  and  to 
the  parties  concerned;  and  the  justices  were  to  de- 
termine the  matter,  and  award  costs  aqd  damages. 

The  act  ended  with  a  clause,  saving  the  rights  of 
all  persons  except  those  to  whom  any  allotment  should 
be  made  in  pursuance  of  the  act  in  respect  of  such 
rights  and  interests  as  were  thereby  intended  to  be 
barred. 

The  fifth  plea  stated,  that  before  and  at  the  time 
when,  Sec.  the  defendant  was,  and  still  is,  seised  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,  being 
one  of  the  commonable  messuages  referred  to  in  the  act 
set  out  in  the  preceding  plea;  and  that  before  and  at 
the  time  of  making  that  act  the  owner  and  proprietor  of 
the  said  messuage  for  the  time  being  had  a  certain  right 
of  common  of  pasture  in,  upon,  and  throughout  a 
certain  common,  situate  within  the  said  parish  of  G.,  called 
the  West  Common,  mentioned  in  the  said  act;  that  the 
plaintiffs  are  the  successors  of  the  bailiffs,  assistants,  &c. 
mentioned  in  the  aet;  that  the  commissioners,  on  the 
29d  of  June  1809,  made  and  executed  their  award 
concerning  the  division  and  inclosure  aforesaid,  and  did 
thereby  "  allot  and  award  common  pasture  to  be  used, 
stocked,  and  enjoyed  by  the  owners  and  proprietors  of 
commonable  messuages  or  cottages,  and  their  respective 
tenqnts  and  occupiers  of  the  said  messuages  and  cottages 
only  having  right  of  common  upon  the  said  common  in  G. 
aforesaid,  known  by  the  name  of  the  West  Common,  the 
plot  of  land  or  ground  there  mentioned,  that  is  to  say ; 
West  Common  allotment.     Unto  and  for  the  owners  and 
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occupiers  of  commonable  messuages  or  cottages  and 
toftsteads,  and  their  respective  tenants  or  occupiers  of 
the  said  messuages,  and  cottages,  and  toftsteads,  having 
right  of  common  upon  the  Wat  Common  in  G.  aforesaid^ 
one  plot  of  land  containing  171  acres,"  bounded,  &c* 
And  tbe  said  award  gave  directions  (stated  in  the  plea) 
as  to  the  time  of  turning  on  cattle,  and  the  number  and 
kind  to  be  turned  on  by  the  owners  and  occupiers, 
according  to  the  list  contained  in  a  schedule  to  the 
award,  &c.  The  plea  then  stated,  that  the  plot  of  ground 
before  mentioned,  being  the  locus  in  quo,  was  part  of 
tbe  said  West  Common ,-  that  the  defendants  messuage 
in  that  plea  mentioned  was  inserted  in  tbe  said  schedule 
as  one  of  those  in  respect  of  which  the  owner  or 
occupier  might  use,  stock,  and  enjoy  the  said  plot  of 
ground,  being  tbe  close  in  which,  &c.  as  directed  by 
tbeir  award;  and  that  by  virtue  of  the  act  of  parliament 
and  of  tbe  award,  tbe  defendant,  being  seised  and  the 
occupier  of  tbe  said  messuage  as  aforesaid,  at  the  times 
when,  &c  bad,  and  still  pf  rjght  ought  to  have,  a  right 
of  common  of  pasture  in  and  over  the  close  in  which, 
4c.  that  is  to  say,  a  right  to  stock  tbe  same  with  two 
cows  on,  &c.  until,  &c  as  to  tbe  said  messuage  with  the. 
appurtenances  belonging :  and  being  so  seised,  he,  on, 
See.  (within  die  limited  time)  entered,  &c  to  turn  on, 
and  did  turn  on,  two  cows,  being  his  own  catde*  &c  to 
pasture  and  use  the  common,  &c  The.  sixth  and 
seventh  pleas  did  not  materially  differ  from  the  fifth. 

The  eighth  plea  stated,  as  before,  that  the  defendant 
was  seised  of  a  messuage,  being  one  of  the  commonable 
messuages  in  the  act  mentioned :  "  and  that  all  those 
whose  estate  he  now  hath,  until  tbe  making  of  the  award 
in  the  fourth  plea  memUoned,  had  and  enjoyed,  apd  of 

right 
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right  ought,  &c.  for  themselves,  their  tenants,  and  oc- 
cupiers of  the  said  last-mentioned  messuage,  being  free- 
men of  the  borough  of  Godmanchester  aforesaid,"  a 
certain  right  of  common  of  pasture  in,  upon,  and  over 
the  said  close  in  which  &c.  amongst  other  the  open  and 
common  fields,  commonable  places,  &c.  within  the  said 
parish ;  and  that  the  said  close,  in  which,  &c.  called  the 
West  Common,  at  the  time  of  the  making  of  the  act,  was 
part  of  the  open  and  common  fields,  &c.  in  the  parish 
of  G.  in  the  said  act  mentioned.  The  plea  then  stated 
the  making  of  the  award  and  a  schedule  thereto,  in 
which  this  commissioners  inserted  the  messuage  in  this 
plea  nfenttoned  as  one  in  respect  of  which  the  owner 
might  stock  upon  the  said  West  Common  (being  the  locus 
in  quo)  daring  the  times  mentioned  in  the  award.  The 
defendant  then  justified  under  the  act  and  award,  as  be- 
fore; not  stating  himself  to  have  been  a  freeman.  The 
ninth  and  tenth  pleas  did  not  differ  materially  {torn 
the  fifth. 

Replication  to  the  fifth  plea,  that  at  the  time  of  the 
making  of  the  act,  "  the  owner  and  proprietor  of  the 
said  messuage,  now  of  the  said  defendant  in  the  said 
plea  mentioned,  had  no  other  or  different  right  of  common 
of  pasture  in,  upon,  and  throughout  the  said  common, 
called  the  West  Common,  mentioned  in  the  said  act  of 
parliament,  than  in  respect  of  his  being  a  freeman  of  the 
borough  of  G.  aforesaid,  and  occupier  of  the  said  mes- 
suage, and  not  in  respect  of  bis  being  occupier  only  of 
the  said  messuage;  and  that  the  said  defendant,  at  the 
said  several  times,  when,  &c.  in  the  said  declaration 
mentioned,  was  not,  nor  is  a  freeman  of  the  said  borough.0 
There  were  similar  replications  to  the  sixth,  seventh, 
ninth,  and  tenth  pleas.     The  replication  to  the  eighth 
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plea,  after  reciting  the  clause  of  the  act  (ante,  p.  200- ) 
directing  the  commissioners  to  award  common  of  pas- 
ture out  of  the  East  and  West  Commons,  as  a  com- 
pensation for  the  rights  of  proprietors  of  commonable 
messuages,  went  on  as  follows :  "  And1  the  plaintiffs  in 
fact  farther  say,  that  under  colour  and  pretence  of  the 
•said  enactment  in  the  said  act  of  parliament  herein- 
before mentioned,  the  said  commissioners  awarded,  and 
in  the  schedule  to  the  said  award  did  insert  and  specify, 
so  far  as  respects  the  said  messuage  now  of  the  said 
defendant,  in  manner  and  form  and  to  the  effect  in  the 
said  eighth  plea  of  the  defendant  in  that  behalf  ex- 
pressed ;  and  the  said  plaintiffs  further  m  fact  say,  that 
the  said  defendant,  at  the  said  time  when,  &c.  in  ,tbe 
•said  declaration  mentioned)  was  not,  ,nor  at  any  tinje 
before  or  since  hath  been  .or  is,  a  freeman  .of  the  jyiitf 
borough  of  G«" 

Rejoinder  to  the  replication  to  the  fifth  plea :  That 
the  owner  and  proprietor  of  the  messuage  in  that  plfft 
mentioned,  before  and  at. the  time  of  the  making  of,  the 
act,  had  not  a  right  of  common  of  pasture  in  and  upon  and 
throughout  the  said  West  Common*  in  respect  qf  his  being 
a  freeman  of  the  borough  of  Godmanchester  aforesaid,  in 
manner  and  form,  &c.    Conclusion  to  the  country. 

General  demurrer  to  the  replications  pleaded  to.  the 
sixth,  seventh,  eighth,  ninth,  and  tenth  pleas.  Joinder 
in  demurrer. 

General. demurrer  by  the  plaintiffs  to  the  rejoinder 
to  the  replication  to  the  fifth  plea.  Joinder  in  demurrer. 
The  demurrers  were  argued  in  last  Easter  term. 
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murred to  are  bad,  as  tendering  immaterial  issues.   The 
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question  cannot  now  be  raised  whether,  previously  to 
the  award,  the  rights  of  common  were  in  the  freemen* 
as  such,  or  not.  The  award  under  the  act  of  parlia* 
fnent  is  now  conclusive;  the  old  rights,  whatsoever 
they  were,  are  gone,  and  new  ones  substituted;  and 
it  would  be  very  hard  that  the  original  right  should 
be  enquired  into  after  so  long  a  time  as  nas  now 
elapsed.  There  must  be  a  limit  to  disputes ;  and  the 
only  way  to  affix  it,  in  this  case,  is  to  say  that  the 
award,  made  under  the  act,  must  be  final.  In  Phillips 
t»  Maik  (a),  where  the  same  question  was  raised  under 
this  act  in  the  Court  of  Common  Pleas,  Tindal  C.  J* 
said,  "  We  are  of  opinion  that  the  original  light  of 
common,  for  which  a;  new  right  has  been  substituted 
by  the  act,  was  not  intended  to  be  traversable^  except  in' 
the  way  prescribed  by  the  act."  And  the  Court  held 
the  award  -conclusive*  The  plaintifls  hete  contend  that 
the  original  right  of  common  was  solely  in  the  occupiers 
of  these  messuages,  being  freemen;  that  the  pleadings 
admit  this ;  that  the  defendant  was  not  a  freeman;  and 
therefore  that  the  award,  as  to  the  common  claimed  in 
respect  of  the  messuage  in  question,  is  void.  [Parke  J. 
Tho  argument,  I  suppose,'  will  be,  that  the  commission^ 
ers  had  power  only  to  set  out  common,  over  which  the 
former  commoners  were  to  exercise  their  right,  but 
that  they  were  not  to  adjudicate  who  were  or  should  be 
entitled.]  They  were  to  make  the  allotment,  whether 
the  owners  of  the  several  messuages  were,  at  the  time, 
freemen  or  not  If  they  were  not  so  at  the  time,  they 
or  their  children  might  become  so;  the  right  before 
latent  would  then  be  called  into  operation.     [Parke  J. 
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The  act  does  not  provide  for  a  specific  allotment  to  be 
made  in  respect  of  particular  messuages ;  the  commis- 
sioners are  ooly  empowered  to  ascertain  a  right,  to  be 
exercised  by  the  proprietors  of  commonable  messuages, 
subject  to  a  stint.]    The  defendant  here  was  the  owner 
of  a  commonable  messuage,  and  the  award  (to  which  a 
schedule  of  particular  messuages  is  annexed)  gives  the 
West  Common-  allotment  to  "  the  owners  and  proprietors 
of  commonable  messuages."      \Parke  J,      "  Having 
right  of  common  on  the  West  Common  aforesaid."]    If 
the  award  did  not  give  the  new  right  of  common  to  all 
who  were  proprietors  of  commonable  messuages  at  the 
time,  the  indosnre  altera  their  situation  for  the  worse. 
Before  the  award  was  made,  they  might,  at  all  erents* 
have  acquired  rights  of  common  by  becoming  freemen 
as  well  as  occupiers,  but  now,  according  to  the  argu* 
meat  used,  if  they  were  not  freemen  at  the  time  of  the 
award,  it  finally  excludes  them;  from  the  right     Sup. 
pose  the  commoners  bad  released  their  rights-  to  the 
corporation,  in  consideration  of  a  substituted  rights 
which  had  been  f granted  in  the  terms  of  this  award, 
could  the  corporation  afterwards  have  repudiated  the 
grant,  and  said  they  only  meant  it  to  extend  to  owners 
of  commonable  messuages,  "  being  freemen?"    The 
argument  on  the  other  side  would  tend  to  admit  parol 
evidence  in  explanation  of  an  act  of  parliament.     If  the 
original  rights  may  be  enquired  into  now,  the  award 
is  not  binding  and  conclusive,  though  it  has  not  been 
contested  within  the  time  and  in  the  manner  directed 
by  the  act ;  and  it  clearly  might  have  been  so  contested, 
on  the  point  now  raised.    [Parke  J.     They  will  eon* 
tend  that  the  award  is  only  final  so  far  as  the  commis* 
sioners  had  jurisdiction.]    They  had  jurisdiction  over 
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of  Gobhah-  time  of  the  award,  there  might  have  been  only  one  6^ 
two  owners  of  commonable  messuages  who  were  free- 
men ;  and  it  cannot  be  contended  that,  in  such  a  case, 
die  benefit  of  the  allotment  must  have  been  confined  to{ 
them.  If  the  defendant's  title,  in  this  case,  be 'not  es- 
tablished by  the  award,  all  the  claims  of  common 
founded  upon  it  are  likewise  set  loose,  and  all  the1 
rights  whicft  it  gives  liable  to  be  disturbed.  '  ' ' 

'^''^rV'^ougii  fce'^efehdartr  ft  Wkttee^ 
man,  it  may  oe  ^assumed  that  the  person  wlfo  held  thik' 
commonable  mfe^age,  'atthe  tirfie'o'f  the1  aWatfl,,JWif 
one;  ancf  ff  alPtlie  occu'rjieYs  at  thdt  period  Wffe!'ifi'tlflP 
im'ellt^ 

against  the  allotment  The  questions'  are,  first  whettfer 
the  commissioners  had  '  authority,  ofadfer  the'  ddt,'  % 
award  rights  of  common  'to  a  totally  different  tflass  8f 
persons  from  those  entitled  before;  and,  secondly,  wfie- 
Hier  they  have,"  in  (act,  exercised  such  a  power.  There 
are  no  words  in  the' act  itself,  giving  power  to  corrclude 
parties  as  to  the  rights  then  existing.  It  only  refers  ge- 
nerally to' rights' already  in  existence,  etapowerthg  the 
commissioners  'to*  give  equivalents  for  therfi,  but  not  to 
determine  the  nature  or  extent  of  the  eights.  Certain 
persons,  being  freemen, 'have  common  on  partlcoUcr 
lands;  the  commissioners  are  to  substitute  other  laridsftir 
theste,  to  be  enjoyed  by  the  parties  who  had  th£  former 
right,  in  such  manner  and  at  such  times  as*  the  commis- 
sioners shall  direct' And  that  is  done  by  the  award.  Thfe 
commissioners  allot  common  pasture  to  be  used  by  the 
owners  and  proprietors  of  commonable  messuages,  and 
10*  their 
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their  tenants  and  occupiers  of  the  said  messuages  only, 
haying  right  of  common  upon  the  said  West  Common ; 
meaning  that  the  allotment  is  made  as  compensation  Tor 
the  rights  they  enjoyed  when  the  act  passed.  There  is  no 
pretence  for  arguing  that  the  act  empowered  them  to  raise 
a  new  right,  independent  of  the  former  qualification  of 
being  freemen,  and  to  say,  "  from  henceforth  the  enjoy- 
ment shall  be  in  the  occupiers  of  commonable  messuages 
generally."  It  would  be  an  injustice  to  the  plaintiffs, 
who  are  lords  of  the  soil,  if,  without  any  equivalent 
ghreo  to  them,  the  benefit  in  question  were  extended  by 
the  act  to  a  more  numerous  class  of  persons.  Their 
right,  as  lords,  is  not  to  be  abridged  by  general  terms  in 
an  award :  Place  v.  Jackson  (a).  '  Besides,  it  was  their 
interest  that  the  advantage  in  question  should  be  con- 
fined to  their  own  freemen.  And  if  the  award  was  in- 
jurious to  them  in  these  respects,  the  case  was  not  one 
Id  which*  by  the  terms  of  the  act,  the  remedy  by  ap- 
peal, or  by  action  against  tie  party  in  whose  favour  the 
ietermination  was,  could  apply.  There  was  no  issue  by 
which  the  question  could  have  been  tried ;  and  if,  at 
the  time  of  the  award,  none  but  freemen  were  occupiers, 
there  was  no  party  against  whom  a  complaint  could  be 
made*  In  Phillips  v.  MaiU{b)  the  present  point  was 
not  sufficiently  pressed  on  the  attention  of  the  Court; 
and  it  was  assumed  there,  whether  justly  or  not,  that 
the  right  disputed  in  the  action  "  was  capable  of  being 
ljf*g*fr"*  at  the  time  of  making  the  award."  The  ques- 
tion comes  to  this,  whether  there  be  any  thing  in  the 
words  of  the  indosure  act  to  alter  the  then  existing 
rights,  and  to  render  the  qualification  of  freedom  no 
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Ldttger  iwHlpensatte.  Tim  words  to  that  effect  ought 
tp  beeftpfep,  this  being  an,  act  granting  rights  to  one 
party  in  another's  aoU.    There  is,  indeed,  a  clause  in 

.  gaoeml  terms,  directing  that  common  shall  be  set  out 
as  a  compensation  to  "  all  the  owners  and  proprietors 
ftf  commonable  messuages;'9  but  the  generality  of  such 
words  may  be  restrained  by  reference  to  the  other  mat- 
tew  .staled  ta  .the  act,  as  general  words  in  a  deed  are 
qualified  by* .a  ^wticuUr  recital;  and  the  mere  so  in 

tjdbis,c^,  (inasmuch,  a*  no  compensation  is  made  to  the 
plaintiffs  for  the  supposed  ^enlargement  of  eights  to  thar 

..prejudice*  Ttorpc*^  Cooper  (*). 


.>)  ufadtiewswi  repljv  Am  to  the  last  argument*  the  plain- 
tiffs have  a  compensation  expressly  provided  for  them  in 
i*he.act.  iLtitUdaleJ*  That  is  in  respect  of  their  fights 
tjMiddrttereats,  inland  to  the  soil  of  the  waste  and  unknown 
common  lands,  which  is  entirely  distinct  from  their  in- 
,teresfttin<  the.. soil  over  which  common  of  pasture  waa 
-claimed  by  the  owners  of  commonable  messuages.]  The 
filaitttifisj  at  all  events,  have  the  benefit  of  so  much  of  the 
Jraftds>as;ifc.  not  Otherwise  allotted.  And  if  the  act  gives 
Ian  etefajsion  of  rights  in  one  way.  to  the  proprietors  of 
<*he4e  messuages,  \pk  but  just,  inasmuch  as  their  rights 
are  cuebqted  in  another  by  the  inclosuve.  £ParbcJ. 
i They;  had  dpe  suae  benefit  of  common  after  the  in- 
tcksu&e  as{beftarey  only  restricted  in  space.  It  dries  •  not 
appear  that,  before  the  htclosare,  all  the  commonable 
messuages  together  were  sufficient  to  consume  die 
herbage.  And  if  the  condition  of  the  owners  was  made 
worse,  they  might  have  appealed  within  the  time  limited 
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by  the  aet]    The  plain  meaning  «f  the  statute  is,  that  1888. 

■hea  «be  award  i»  made,  the  rights  in  qaestion  shall  "  ~ 

The  Dmlffs 

depend  upon  the  messuages,  and  not  be  afibeted  by  tbe  of  ©MmA*- 

conditbn  of  the  owners.    Phillips  v.  MaUe{a)  is  a  direct  <ga*uf 

authority  for  the  defendant.  •**«**■. 

Gtr.adv.vuk. 


Dsnmah  C.  J.  in  this  term  deKteied  the  judgment  of 
the  Court.  After  having  stated  the  pteadh»g4  as  far  as 
the  rejoinder  to  the  replication  t<y  the  fifth  ptea,  his 
Lordship  eontinaed  as  4bik*i**^ 

This  rejoinder  has  been  demurred  t»;th^$nra  no 
special  causes  of  demurrer  assigned ;  but  we  think  it  is 
bad,  becaase  it  does  not  deny  aAy  allegation1  in  tfefe  re- 
plication. 

The  plea  alleges  that  the  defendant,  at  the  time  of 
the  Met,  had  a  right  of  common,  in  respect  df  being 
owner  and  ocoopier  of  the  messuage. 

The»  the  replication  is,  that,  at  the  time  of  the  aet, 
the  defendant  had  no  other  right  of  common  than  as 
being  a  freeman  of  the  borough*  end  oecopiek*  of -tt^e 
messnage,  and  not  as  ocoopier  onlyw  Now  this'teiMtas 
an  iosne  which  the -defendant  might  hate  accepted*  and 
concluded  to  the  country ;  but-  he  says  -the  owner  of  the 
house  bad  not  any  right  of  common  in  tedpeoti  of  bis 
being  a  freeman;  which,  though  glancing  at  the  tfdal 
dispute,  does  net  pot  k  in  a  way  which  the  plaintiff 
was  bound  to  accept,  and  we  think  that  the'demnraer 
may  be  maintained,  and  then  it  is  the  same  as  if  the 
defendant  had  demurred  to  the  replication.  * 

There  are  five  other  pleas,  varying  in  some  measure 


(«)  7  Bingh.  135. 
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fnaat  the  fifit  plea;  to  which  there  «re  repticalfona,  atitf 
clfiriQprreis  to<thosb  roptiefltibns;  and  upon  alUhesetfre 
a*mojquesfck»s*ariiei*is<oti  the  fifth  plea  and  -the  repli* 
catoaa  to  thatplea,    «»  .  • 

:  iAhdbupon,  the  pleading,  it  most  be  taken  that,  at  the 
tk^pf  Jfcaking.the;actj  rt  was  only  such  of  the  occupiers 
dfi  rodguagestos  seerefnemeii  of  the  borough  that  had  ri 
vigbtsaf  totontenu^    sm  t...i.%.    ^  ?  -      '%  J  •-'  *»•• 

And  then  the  question  is,  if,  upon  tfat  ttfttf tftefcldn  tif 
thft^olfoff>|4iii^«ieo4ra»AjaM'iad,  the  ^irte-tteikation 
rtov^j.^^inu^T^sitJ  irf^tlMar  t^e  otdi^tfN"<tf>flitt&r 
xpteKia^^oatt^^aoeclipBmr  batyy  *mtf#4*tft®rigBt'  tff 

/(Tfioacfe  rfjparlkanewt  itself  is  aikto^thitf  !&fe}ictf' 
bufoitHqppttro!b9r.*he<*ot4  (that  *cweral'>¥fer&)n*'4ft&>  & 
righbafi^oHMhofociJV sort* part*  of ;ilie land  ifcfentioftetf' 
in  the  act.  .  And  the  act  authorises  the  'Ctitnthfosionett 
tOisrahe.  regulations  for  the  {rfjoywient  ostitis  right  of 
cowMioh  oanieh  part :of  certain  meadow*  as  should  be* 
left  unendoeed.  i. 

j  i  And  then  coraes  the  clause  which  applies  to  this  case: ' 
[HirXoadalup  itben  wad  the  clause,  a&ffe,  p.  200., 
directujgtbe  cranaaaddoner*  to  set  out  common  of  pas-  • 
torifijfrdmtkhe  Batttmnd  West  QmvUm^  a*  an  eqaivalent 
fdruihe  rights  of  coowm  of  all  the4  owners  and  prtn 
pcietarof  rceimnmabta  messuages  or  cottages,] 

'  According  to  the  words  of  this,  clause,  without  Anther  ' 
information*  it  wowM  seem  that  ali  the  owners  of  com— 
xnonable  messuages,  as  such,  had  the  right,  and  more 
particularly  •  liy  using  the  word  only  near  the  end  of 
thetdoqsepbut  then*  when  the  further  information  is  ' 
brought  to  beer  upon  the  construction  of  the  act,  and' 
wbich  is  admitted  in  the  pleadings,  that,  at  the  time  of 
7  *  passing 


Pfhtttta: 
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passing  the  act,  it  was  only  tfucb  oceupWrs  efl  oom^       }&$%} 
apoable  messuages  as  were  fiwentq&i  thar  had  ibeiagfctl     nTtirmff 
it  comes  to  be  considered  whether  the  act  wa^mqant'to    of  ebb***^ 
let  in  to  the  exercise  of  the  common  right  alt  the  ownrtn*     _a&Mt 
of.comiftoaable  messuages,  without  any  qualification ; 
or  whether  it  Was  merely  an  enactment  as  to  the  place' 
where  the  commoners  were  to  exercise  their  right1  of 
common,  bat  so  that  no  other  persons  should  be  en* 
titled  than  were  before.: 

The  ofcject  of  the  act  ef  fwrtiacneot  wbs,  that  th»*per^ 
ssnawho  hadilfabiaof property  m  the  land,  or irightrofi 
ammoa  <m»  tfc*l*mi  which  was  the  subject  of  cbe'«et>> 
should  enjoy  those  rights  more  conveniently  diandfluey; 
di&bcfet^.!,Itejlbere  is  rto  tndiialaud  untie  sot  of  any 
ijMntJDQ  itp.oonfa*  wy^ rights  or  benefitsnoq<jpefsotufc 
wtaferfpife  hadoHiirightatlttreyibot  which  fihvdeftadiititf 
wi^es,tflii^?Pili«fe.       m  -    •■..,..'       rmM.^iU 

.  There  ia  n*  reuse* ,w?hy  it  should, hare  been  ibeanti 
that  aujnar*;  extensive  class  of  person*  should'heve^ 
aright  of  common  than  before:  there  isine4fcunsidetu»i 
agpft  ib?4*tbtifedqing  *or  and*  tberdfort^werthliilbithat 
wjtpi»vtbf  nfrfipeok*  of  common  so  beAjojeftlbjwJwiiiH] 
ofew4pi9*f9o1bimroonftble  mcssaagesicfan  edtt?ger  inl> 
OBStoktQ&tt*  ^  must  m^drt.scchowttoft  ariiitttbflghoJ 
ofoqn&MP  Were  the  aet  by.  be^  dbolhiH^Be^iUmll 
that  the  cftjse^of  tho  dollar  in?  tbe.jrtiwaeotfocniAmq 
ttaiffHgK&gftjwf.  the  right  *f  riramenhto)  q^pbttismbr 
spo^.  seeng  that  other  places  whettey  before  Aauaoiju 
they  wed  to  tufo  on  cattle  were  to  be  ioclosaoV  / 

/The.aw^itl  Gould  not  extend  the  right  to  any- farther 
class  of  pefsians  than  the  act  mentions*  unlesa  powers' 
had  been  given  to  the  commissioners  to  asoertain  what 
class  of  persons  were  entitled;  but.  the  act  does  not  do 
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that :  h  says,  the  right  of  common  is  to  be  enjoyed  in 
such  way  ns  the  commissioners  shall  direct,  which  means 
the  number  and  species  of  cattle,  and  the  times  of  the 
year  who*  the;  are  to  be  turned  on*  and  other  things 
of  that  sort;  and,  indeed,  looking  at  the  award  itself,  it 
doe*  not  carry  the  defendant's  argument  as  to  the  extent 
of  his  right,  at  all  farther  than  the  act  itself;  for  the 
award  is,  that  the  common  shall  be  enjoyed  by  the 
owners,  &&,  of  messuages,  &c,  having  right  of  common. 
If  the  words  "having  right  of  common"  are  to  be 
taken  as  "  having  rights  of  common  under  the  pro* 
visions!  of  the  *ct>1'  ic  carries  it  no  further  thm  the  act 
does ;  and  if  the  words  mean,*  "persons  having  right 
of  common"  when  the  act  passed,  then  it  excludes  ail 
who  were  not  freemen,  -and'  therefore,  in  no  point  of 
viaw  can  the  award  carry  the' defendant's  claim  further 
than  the  act  does. 

. :  And  va  are  of  opinion,  that  neither  the  act  nor  the 
award  gare  the  defendant  any  greater  right  than  he  had 
before  the  art,  and  that,  therefore,  there  must  be  judg- 
ment for  the  plaintiffs.  It  is  to  be  observed,  that  in  tb« 
esse  of  \PhUtipsv*  Matte  (a\  in  which  the  judgment  of 
iheXourt-of  Comnson  Pleas  was  the  other  way,  the 
point  open  which  we  decide  Was  not  so  distincdy  brought 
tar  the  notice  of  the  Court,  in  the  pleadings  or  in  the 
.argomemv 

Judgment  for  the  plaintiff*. 


(a)  7  Ding.  135. 


in  rat  TmitD  IWak*  bi»  WILLIAM  IV.  «.* 


The  Kiif©  Against  The  Inhabitants  4f  Ruthin*  «***■*•* 

^  .few**  «■. 

.'  ■  •       ■  .  j    '(\ 

(rYN  appeal  against awarder  of  justices,  whereby  XtewU  Tbefintsec- 
Janeiy  bis  wife,  and  family,  were  reatovB<L  from  the  tote  1  w.  4. 
pariah  otjbttim,  in  the  county of  ZtoftfeA,  to  tba  (Brisk  ^^t 
of  Cam,  in  the  couii^ -of  ^«Mfee  sessions  pushed  the  Jj'^frf 
ordre,  subject  to:  tbe  opinion,  of  *his,fourkion  that/ok  ^^JJ^ 

loVtDfl'OBaC*       ,    ■•    .■",-•,    u,   r.    _    .    »:-..^.ii    '    /u    ■■•t^J  acquireaiet- 
^*  dement  by 

The  JCpeJlaats,  Adaritteditbe,  pauptrfe 'statement!  ^  rca»o  of  the 

yearly  hiring  of 

be  wHJfc  itan*HiiiikpS'  be>  had  ta€q«ii»db  a.  dabseqoeitt  adwdiing- 
oneiawfat  iha  <blkwUtg,€tfyuPtttaiice&  t *     >m«>iw.  iu  ing.&cuniew 

The/ paupentpok  (from*  MruJS^^  MmTtotbe 

gft^:in'|)os8esakM%.<a^&^  LTe^V^ 

parish  of  Uanrhaiadr  yn  Cimmerch,  tn<*fche"cedlityj4f  ?a!L!*p*id 
Dnbigk  as  ttnaet  fnmtiiftar  to  year,  la  tbe  rait  faf  &*/•  hirin«  *e 

*  nine,'  u  ], 

per  annank  Tbe  tenancy  was  to^camtneo^ai^fafcag  pective  only 
t^tbe  cuatom  of  tbe  country,  vizi  ds  to  the  kftidy£rbat 
SL  Andrew's  £hy  18£ft  and  ds  to  t^ifia-mAaoidraiiQl 
eutrtaUdiogs,  Jfom  tba  1st  of  iMSap Allows  ^ffha  mot 
was  aaade  payable  half-yearly,  OQbthe  >2iith  jtrfoatarti 
and  Ibe  29th  of  September  foUowiljg*  ^oufebjneqeondtbig 
to  custom,  the  first  balf-jiea.r  >*»  otf  to-  baijoiiledj  far 
until  &.  Andrea} %  18S0,  and  the  second  ha]f-ycas<an;$h£ 
latofJIqp  1891r  The  pauper  entered  upon  the  pre* 
mises  at  the  appointed  periods,  and  occupied  the  land 
until  after  the  30th  of  November,  1830,  and  the  house 
and  outbuildings  until  the  1st  of  May  1831.  In  August 
1830,  the  mortgagor  and  mortgagee  having  agreed  upon 
a  sale  of  the  property,  and  a  purchaser  having  been 
found,  the  three  parties  met  by  appointment,  and  were 

P  4  attended 
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28981       dtteixfedhy  the  Super's  wife,  *hose  husband1  sent  her 
•^"       eta-hia  bekalf^  be  having"  beeii  desired  by  Skaw,  the 
*§*m#       »ortgfegoiv  to  oome  to  pay  bin  half-year's  tent     Mt. 
warf       Ediisbuxy  insisting  upoa  being  paid  the  half-year's  rent 
due  the  25th  of  March  1830,  and  declining  to  complete 
the  sale  without  it,  the  pauper's  wife  said  that  her  hus- 
band wattbeh  unprepared,  owing  to  itd  being  demanded 
faafare  tine  touaitnne,  namely,  St.  Andrea? s  Day:  where* 
jftpoti  Stoa&toailg  an±n«s  to  avoid  delay  in  order  to 
gititUe  biiAws  eondude4,'*grcttdj,  without  ftoe  previous 
tarafledge^Hr^ij^^  consent 

5f3the^adpe^i^e^^pi|^illel^:fo^lk«  p^per;]  and 
did  ^JOc  .Thfepk^iJ(hild^nwowt«td^Ae''art6niit  Wheii 
thv apja»bwfasi4tea«Jr butiheae  Ibd^lteefl'dlA^iittd *ty 
eb*n^  tidr^nhiifrii^  '  *    ^    y  <'•-■"*- 

nf  Thenyad^fooidmk  >ii*<<tt>  'the'hftad,1'  Whteh!  Wfw'ffie 
ptiaripitatakiiig,  wku  tfcgtm  »d  *  &hdtidtt!,  ^nd  *tfk 
l^w^dde,  'aw*\paid  as  before  taeftitioned;  while  th* 
tafcrjfl  (Sjifr  jKtttefwaa'M  operaclofl,  an9  before  Che  pas$& 
|ng9o€rtheiao^af^|ifr.«L  fc.  ISJr'btit  die  yearns  holding 
ofl  the. house 'tiad  outbuildings  wai  not  concluded  until 
tbe//lst<dary  df*  Afa^  which  was  after  thief  lasttaientioned 
ActdOBBiewtoiopefaitaai  The  court  of  garter  sessions 
found  plhatl  ;tbe  n pauper  nhad*  gained  a  settfemefct  in 
jUmfa&dr  gn  tfimrientii  end  quashed  the  order,  sub* 
jto\^nhe(bpnift>riGD0tito 

ot  JtaftMiiB  eopfmt  dfohe  order  of  sessions.  There 
site  a^ayn^ni  tf  veto' to-  the  amount  of  10/.  while  the 
atab  ft  G».*.^  5ft  continued  in  forces  apd  it  was  not 
necessary  that  that  payment  should  be  made  by  the 
party  hiring  the  tenement  That  is  required  by  the  first 
section  of  1  IV.  4.  c.  18.,  which  is  .prospective  only ; 
j<  though 


RtfMUfl*. 
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though  die  second  »  retrospective*  Ifar  r.  P&dep{*).       *SS9> 

Resides  here  the  half  year's  rent  was  paid  to  the  land*  _"'" " 
lord  with  the  consent  of  the  pauper's  wife>  and  ah*  was       ****** 
authorised  by  her  husband  to  give  such  eonsenfc  '  State       m>*t* 

wasbisfgent. 

* 
.    .      *    .  .       .  ■■  - .    .  i       ...  1-/      .-  •.••: 

Jmjems  contri*    The  IQL  wa*  <paid  bjr  the  inocti 

gagor  to  the  mortgagee  in.  conaideratiftn  -of  the  latter 

giving  op  possession  of  the  laocL    The  titatnte'l  JK*. 

cl8..b  wtreapecrtire  ia  bot^  ^wjdoD3^«oiti6  tbattfaf 

wvthe  r^tiniistbepatf  fyyrthfcpa^ 

we^U ,  'Jfbe)  w#rd»<. ^ by  4bevpereeqt)litri%)(^herfsaifae^ 

whi^-w^x^in^e.p^on*  aUibf  ^ft«Q.SJ  k*.5Q»?  hrb 

wnitted  m;.4e  $  (*  ♦.  evOT-;  and^odtr  tbatiauHr^  was 

decided  in  2k*  y.  Ramsgotety)  thatntfce)*ta^  ^aarJs 

r^Bt^fwbaUK€ii  it*,  amount  noight^e,!  totst  b&prid^  in 

^?y,.iL/*a?^  fthatithe  paUUjee*Hm*<bf 

pj|id  tby.tb^.pai^rhiiuu^iand  in  tZSwr  v. iila/fitai^fl^ 

and,  Age  v~,Gr4<tf,fien&#{e}r  that  a  fKHDn  whirt  fetifcd 

ptCQuae&^t  the  yfeaily'valu*  of  liOAwdteesidedHriitaeonj 

bur  uoderUt  part,  thereby  i  gained  he  ^settlement. ;  The 

Hat*  1  IP,  4, *  18.  recites,  that  douhtst  faadi  qribefr  iwith 

TOpect  to  the  ij^tantion  of  ttte  legislature  pn  dhese«sBserai 

ppiijts,  audi  then  enaiHv.  tha*  no  fjeraqn  rifcalkdtqoirerA 

Mttlemfftt  by  reason  of  a  yearly  hiring  rof  A  tenfrmen^ 

unless  the  occupation  ar^tptymcBbofriinitrbei^ity^ 

person  Airing  the  tame."    Here  there  was  no  payment 

by  the  tenant  himself.    TheiwHe  hacj  no  anthwi^  to 

consent.    She  was  sent. by. her  husband,  bnfcnotj for  4be 

purpose  of  paying  the  rcnjt  or  authorising  any  one  <o 

(a)  S  JB.  cj  Ad.  465.  (*)  6  B.Sr  C.  712. 

1       (c)7*.4-C790.  («0  9*!$C.176.  l 

W  10*.  *a«>.  ;     .    i     '.        :J    r 

pay 
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165&  pay  it  in  his  behalf.    The  payment  was  made  by  the 

~  mortgagor.     The  facts  might  have  been  evidence  to 

a&m*  support  a  plea  of  accord  and  satisfaction,  but  not  of 

The  Inhabit. 

an*  of  payment 


RuTHiy. 


Denman  C.  J.     The  only  question  here  is,  whether 

the  rent  to  the  amount  of  10/.  has  been  actually  paid. 

The  party  entitled  to  receive  the  rent  has  been  satisfied, 

and  the  stat,  6  G.  4.  c.  57.  does  not  require  that  it 

,  should  be  actually  paid  by  the  party  hiring.     The  ses- 

,  '  sions  might  have  decided  this  case  themselves. 

Ljttledajjs  J.  concurred. 


,  Pakke  J.  The  rent  to  $e  amount  of  10/r  has  been, 
paid  by  somejae^son,  and  that  is  sufficient.  The  secon^ 
section  of  the  1  W*  4.  c  18.  is  retrospective ;  but  tbefirstj 
is  prospective  only.  The  enactment  is,  that  from  apcl^ 
after  the  passing  of  that  act,  no  person  shall  acquire  a 
settlement  except  as  there  stated. 

Patteson  J.  The  first  section  of  1  W.  4.  c.  18.  p^e- 
yents  jth$  gaining  of  a  settlement,  unless  the  rent,  to 
the  ampypt  of  1Q&  at  the  least  shall  be  paid  by  the 
partjr  hiring ;  if  that  were  retrospective,  section  2L,  which 
provides,  that  where  the  yearly  rent  shall  exceed  10/,, 
payment  tp  t|ie  amount  of  1QJ.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  the  recited 
.  act,  would  have  been  unnecesary. 

Order  of  sessions  confirmed. 


in  th*  Third  Yea*  o*  WILLIAM  IV. 


The  King  against  The  Inhabitants  of  St. 
Nicholas,  Rochester  (a.) 

ON  appeal  against  an  order  of  two  justices,  whereby  To  giVe  a  set- 
«  tlement  by 

Cooper  Tress  and  his  wife  and  children  were  re-  renting  •  teno- 
moved  from  the  parish  of  St.  Margaret,  in  the  city  of  the  star. 
Rochester,  to  the  parish  of  St.  Nicholas,  in  the  same  city,  iewmuttbe'' 
the  sessions  confirmed  the  order,  subject  to  the  opinion  £  JJJJrSS 
of  this  Court  on  the  following  case.  •**  dw?m.n?- 

°  bouse  or  build- 

The  pauper,  Cooper  Tress,  on  the  3d  of  October.  1831,  ing  «f  *hi<* 

r      ^  *         ^  9  9        m    9    the  tenement 

took  a  lease  for  a  year  of  a  house  in  the  appellant  consist*,  by  the 
pansh,  at  the  rent  of  40/.  per  annum.     Under  this  lease  tame/  and, 
he  entered  into  possession  of  the  house,  and  remained  wbere<*.'tooka 
there  with  his  family  until  the  3d  day  of  Odoher  in  the  j^ho^lSl 
following  year;  he  paid  the  rent  for  half  the  year,  ancf  |^°g ^Jj^ 
fulfilled  all  the  conditions  of  the  statutes  6  G.  4.  c.  5i.9  rentof  40L 

,  per  annum, 

and  1  fr.  4.  c.  18.,  unless  the  Court  should  be  of  opinion  and  after  he 
that,  under  the  following  circumstances,  the  house  was  possession 
not  occupied  by  the  pauper  within  the  meaning  of  the  underlet  two' 

itt'i     .    iq  '         floors  by  the 

i  rr.  *.  t.  ao.  quarter,  at  the 

The  house  in  question  was  a  separate  and' distinct  ^num^'JET 

dwelling-house,  consisting  of  three  floors.    '  When  the  °£er  Per5°.n» 
D.  7  °    ,  ,    |  who  occupied 

pauper  had  been  in  possession  of  the  premises  about  t*«nfortwo 

*  *  i  •  *  quarters,  the 

three  months,  viz.  on  the  4th  of  January  J  1832,  h£  ground-floor 

only,  during 

underlet   the  two  upper  floors,    unfurnished,   to   one  that  time, 
Boucher  i  and  during  all  the  time  Bottcher  staid  in  the  pied^y^J 
house,  the  pauper  occupied  the  ground-floor  only,  by  o^ber"^^ 

the  provisions 
of  6  C  4.  c  57.  and  1  IT.  4.  c  18.  were  complied  with,  it  was  held,  that  A.  did  not 
gain  a  settlement. 

(o)  This  ease,  (which  was  determined  in  Hilary  term  1834,)  being  of 
great  practical  importance,  it  has  been  deemed  adviscablt  to  insert  it  here. 

himself 


lg3$.      himself  a^.his^njilv,,,  &nfcj(tfi  agreweot  wjty»tta> 

-sidM-ur^'  Boucher,  should  have  the  use  of  a  washrhouse,(pn  |h$fc 
mttwmi*.^  ground-floor  in  corpjnou  with,  the  pauper,  and.  th^.fh^, 
pau^  should  have  a  sjeep^-roont}  in  the  «PW  flftof) 
for  one  of  Jiis  children,  wh^vecJJoucAer.dijd  n$t  w,j»n&( 
it  for  his  own  famih>.,,5oi^^  entered  jpto  possmsjon,, 
of  ^hertwp  floop  oneth(e  ^of ^atworyu  fqrn#»ed.  %»; 


A9%J8lSfTOS°^lfi.uiftat,»l«RRI8e^in^F  ?&>«<(»  %^«*$rf 

'^^a^^^^g  #8Jr  "i  ,*u ,.- ...  --,1.10 
to^s*e-fitaU,%^-  Ift.  ^^.W».Q««k 

and  resided.in  it,  but  underlet  part  would  have  gained, . 
a  settlepent  under  39  G.  3.  c.  50. ;  but  that  statute  . 
required  that  the  hpusc  abpuld  be  hdd%  apcji  ^eja^ff  r 

(a)  1  *.  $  C  578.  (6)  6  17.  $  C.  88. 

1  *  occupied, 
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d&Hpkd;  by  tf*  pihph  -faring  thto  same: (t  "fee  statute  1^4. 

«•*. «  £*tf  6tiHts"fte  Word  *  held,*'  Had  life*  wrts,  '•  ?ipp  "■ 
u4y  /I*  jprnto*  JHrfag  rife  same?  and  requires  that  the ' 


c 

Attttr,  bdHding,  or  land  shall  be  occupied  under  Ihe     ,  Mi»*fc  - 

jteafrly  faring1;  and  in  2fc*  v.  Dilcheat(a)  and  &xv,'   R^^t* 

Gtai*  BwkReg (i),  a  pauper  who' rented  a  dwelling-* 

house  of  the  yearly  rent  of  lb£,  and  resided  in  it,  but 

underlet  part,  Was  deemed'  to  occupy  the  whole  under 

the  yearty  Wring,"  so  as  Ho  ~  gjaiti <Ja  settlement  under' 

tMsstatike.'  Z^firi^'ini^ 

into  t!m  m^^^h^'^ 

irikitiitoritf^  ^({oS?u^ 

dttt <ft£  ttaWPUtUaf  ^^W  ^e^ii^^fs7^^ 

bbt*e,  'tf  fcif*fc  IfotiV^^ 

wb^e  hobse^  hot  tW^ 

{Kite, 'WUOphi'.'tffo  6ofd  ffl^^h6l^ra5a^^^ 

self  tettft  feitiay  becipy  Varti^ahtf  aflerw^s^^ 

*»*<***<  bcsupatibn, '  'as  "ap^ib^^i^1^11 

ddrt^^^lirf>ftdhia 'l4rtUi&>    fiut^'a^e^ee^^ 

of  *  turns*  dwA  iA  any  part'  dfilj  Aough  fee  let  1heh 

other  part,  he,  in  point  bf*law,;  1's'  tb  t)e ^CDnsiafered  as 

the  occupier  of  the  whole."    That  observation  applies 

tathe  present  case.  '  It  U  true  that  tte  statute  1  W.\. 

c.\t.  Requires  that  tfie  house,  kc.  shatl^W  actually  oc-  * 

cupfed  under  the  yearly-hiring  ty  thepersdn1  hiring  die 

aiine;  bdt  those  words  will  be  Wished  AiS  tn'e^  party 

hiring  W  personally  resident  by  tnmsefr  or  ms  fttmly;  '* 

far  sudh  a  person,  though  He   uflcierfet  part  of  the 

hdtxse  to  lodgers,  actually  occupied.     In  Fiudier  v."'* 

Zdmfie(c)    tAe  question  *as,  whether  certain  house-  ** 

holders  of  houses  above  the  value' of  io£  a  year,  who 

pud  the  parish  and  other  rates  in  respect  of  their 

#  (a)  9B.  $  C.  176.  (6)  10  B.  $  C.  520. 

(c)  Cbi.  trap.  flMii  507. 

houses, 
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188$.       bouses*  but  underlet  part  of  the  houses  to  lodgers  on 


ThtKita 


such  tarns  as  reduced  their  rents  below  10/.  per  annum, 
were  legal  'voters  within  the  statute  1 1  G.  1.  c.  18.  s.  7., 

The  labafcit-  ^ 

wm  of  which  enacted,  "  that  the  right  of  election  of  aldermen 
BocumKB.'  and  common  councilmen  should  belong  to  freemen  of 
the  city  of  London,  being  householders*  paying  scot  and 
bearing  lot;"  and  Lord  Hardwicke  said,  that  their  let- 
'ting  lodgings  did  not  make  them  cease  to  be  the  sote 
occupiers.  The  word  occupy  ought  to  receive  the  same 
cotistntction  in  thisetatute  as  it  has  in  other  statutes 
minting  to  the  poor  law*.  The  43  Etiz.  c.8.  imptises 
the  tate /or  the  relief  of  the  poor  cm  the  occupier.  The 
pewort  who  'feats  ci  heustf  and  resides  in  it,  though  he 
undelete  par V  deemed to  be  the  occupier  for  the  pdf^- 
poiB  m(  rttfeabjtity.  In  Nolan's  Poor  I&ms,***A.  L  1 76-, 
h1  is  said  that  "  no  lodger^- though  possessing  the  prit*- 
opal  part  bf  the  house,  was  ever  rated;  but  the  owner, 
*  l»w  bihAU  soever  the  patrt  reserved  for  himseW^  is,  m  the 
eJpeof  the  law,  the  tenant  for  the  whole,  and  is  rated  as 
on  occupier."  If  a  different  construction  be  put  upon 
the  #ord'  occupier  in  this  utetute,  the  consequence  will 
'bethat  the  same  rparty  isay  be  an  occupier  for  the  pur- 
pose  of  beitig toaled,  and  not  for  the  purpose  of  gaining 
*/setttenwtrtj  Great  inoonvemenoes  wHi  follow  from  such 
*b  interpretation.  As  the  eaftfe  was  put  at  the  sessions, 
if  this  *onst*ucttoa  prevailed,  the  mayor  of  Maidstone, 
Who-  occupies  a  house  of  considerable  value  in  that 
town,  and  lets  part  of  it  during  the  assises  for  the  ac- 
commodation of  the  Judges,  would  be  prevented  from 
gaining  a  settlement. 

CressmeU  and  Hills  contra.     The  opinion  delivered 
by  Littledah  J.  in  Bex  v.  Ditcheat  (a)  was,  that  a  lessee 

(a)  9  B.  $  C.  176. 

who 
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.who  dwells  in  any  part  of  a  booties  and  underlets  the  I88S. 
other  part,  might  be  considered  occupier  of  die  vAde, 
so  as  to  satisfy  tbe  statute  6  G.  4.  c-  57.,  which  merely 
required  the  house  to  be  occupied  under  the  yearly  hir- 
ing; but  the  statute  1  JP.4.  c.  18.,  which  was  passed 
portly  for  remedying  the  inconveniences  produced  fey 
that  decision,  requires  an  occupation  in  feet,  and  not 
sorely  in  point  of  law*  That  ebb  is  the  meaning  of 
the  statute  is  to  becoUected  as  well  from  the  enacting 
wwd*  as  Jrom  the  cbabts>  recited  in  the  ppcaunhle. 
Xhe  statute  5ft  G*  3.  c.  50a  required  that  the  taoeisboiiU 
bei  keld>  end  Hm\laad  oca$pitir  •  andinjdfex*  >VkinNmttk 

of  jesjuregaorot  as  ishtaiug  that  ik  wavprpbahly1  in* 
tended  that  a  party  tkkhig  Jddgefrs,  prop&riy  saealle^ 
sboaldnot  be- prevented  ftou*  i  thereby  g&ining-ar  settle*- 
wcnt»i  How  when  the  legislature*  in  the  1*  44  &  1&,  * 
omitted  thte  word  fetf*  and  required  that  the  house  * 
building*  &c*  should  be  actually  occupied  by  die  party 
hiring  ifc  they  must  have  'intended  to  prevent  a  party 
taking  lodgera  froth  gaining  a.  settlement  In  <ifex>  v. 
Tmbridge{b\  MaynanL)  the  joint  occupier*  nevfcr  agreed 
with  the  original  landlord ;  he  agreed  widi  jthe<paiopw  to 
share  the  expence  and-  the  profits  arising  frooarthe  out 
tration  of  the  garden*  {Feted*  J*  Tbe  landlord  might 
have  sudd  the  pauper  for  the  whole  cent,  but  'the  latter 
was  not  the  sole  occupier.  The  joint  occupation  of  she 
land  there  would  have  given  a  settlement  if  the  value 
had'  been  sufficient.  Here  tbe  value  nf  the  house  is 
sufficient;  and  the  joint  occupation  would  have  been 
sufficient,  if  the  case  had  depended  on  59  G.  3.  c.  50. 
The  question  is,  whether  the  statute  1  fF.  4.  c.  18.  re- 

(a)  1  J?.  $  C  583.  (5)  6  B.  «f  C.  *8. 

quires 
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1833.  quires  that  the  "  distinct  dwelling-house,  or  building, 
or  land,"  of  which  the  tenement  is  to  consist,  should 
be  occupied  by  the  party  hiring.     The  statute  6  6.  4. 


TbeKwo 


Tin  lihrtiil 
a»t»  of       c.  57.    was    passed  to    obviate   doubts,   and  enacted 

BocHwrau  ***  no  person  should  gain  a  settlement  by  the  renting 
of  a  tenement,  unless  such  tenement  should  consist 
of  a  separate  and  distinct  dwelling-house,  or  building, 
or  of  land,  or  of  both,  rented  by  such  person  for 
the  sum  of  10/.  a  year  for  the  term  of  one  whole 
year;  nor  unless  such  house  (vis.  a  separate  and  dis- 
tinct dwelling),  or  building,  or  land,  should  be  occu- 
pied under  such  yearly  hiring;  and  Bex  v.  Ditcheat  (a), 
and  Bex  v.  Great  Bentley(b)j  shew  that  the  doubt  on 
that  statute,  whether  a  party  who  hired  a  house  or  land 
for  a  year,  and  occupied  part  of  it,  and  underlet  the  re- 
sidue, occupied  under  die  yearly  hiring,  so  as  to  satisfy 
the  statute.  It  was  decided  that  be  did ;  and  thai  partly 
on  the  ground  that  the  words  by  the  party  hiring  the  same, 
which  were  in  the  59  G.  3.  c.  50.,  were  omitted  in  the 
6  G.  4.  c.  57.  Then  an  attempt  was  made  to  remedy  the 
inconvenience  resulting  from  those  decisions,  by  a  third 
statute,  the  1  W.  4.  c.  18.,  which  recites  the  6  G.  4.  c.  57., 
and  that  doubts  had  arisen  respecting  the  intentions  of 
the  legislature  concerning  the  occupation  of  such  house, 
building,  or  land,  by  the  person  hiring  the  same.  Now, 
those  doubts  were,  whether  it  was  necessary  that  the  party 
hiring  the  house  should  actually  occupy  the  whole,  or 
whether  it  was  sufficient  that  he  occupied  part,  though  he 
underlet  the  rest  The  statute  then  enacts  that  no  person 
shall  acquire  a  settlement  by  reason  of  such  yearly  hiring 
of  a  dwelling-house,  or  building,  or  of  land,  or  of  both, 

(•)  9  b.  4  a  i7c  (*)  10  b.  4  c.  5*a 

as 


'       -  Ml. 
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-     -  *     t  -     .  ■■  ;  .<;* 

as  in  the  former  act  expressed,  unless  such  house,  or        1833. 

building,  or  land,  shall  be  actually  occupied  liityfer  swcA        ""*HT~ 

*  •  »*«  "''     TlrtrlCiW 

yeoi^  &rx//g  by  the  person   hiring  the  wmt*    The        ^p«*  c 

words  *c  such"  yearly  hiring  are  important,  because'      ■*  if    r 

they  refer  to  the  6  G.  4.  c  57.,  which  is  recked,  and  ***** 

therefore  evklendy  mean  the  yearly  hiring  of  a  (distinct  ~ 

and  separate  dwelling-house  and  buildup  or  land.  *  The 

statute  of  I  jfc  4.  c  )&  must  be  iW  as  if  it  epapted, 

in  express  terms,  that  no  settlement  should  be  gamed 

^  -'   >  '■      "'•■*  i'"i".  7"'*    ^tt'1/  #•    X'i     :o    f-»n    ^.'t 

by  reason  of  the  yearly  hiring  of  tf  distinct  and  separate 
—  -    :    ;,    ..   ...        G    <$.,)  3>Y,oo    £-*u  2^r):;i>i  ion  ;iur/ 
dwelling-house,  &c-  unless  such  distinct  And, separate" 

>  **d   L   i'l-.cr   torin!   ic   ^n'.b-.iiio   10   ^jlj"  ilium)  i'jiiu 

hired  by  the  pauper  was  not  actually  occupied  by  him: 

two  thirds. of  it  were  occupied  by  another,  person.     He, 

->*»  jT;  loit  .''-rd  ])«:£  eiiT<5j-*!.jT*\«''j-:j0o  bits  <jr>tr{  fi  lot 
might  be  liable  as  an  occupier  to  pay  rates,  and  taxes: 

vl^Ttfr  si  J  ?«  o<2  ,v  iCiffi  ^Ttttw  onin^nu  In-quiDo  t'jul>u 
bat  in  that  case  a.  constructive  .occupation,  is  sufficient, 

Here  an  occupation  in  feet  is  required  :  rbut  the  lodger 

,*;-   -  <r»        ^r   r.;.^     ,.   a    'r«7>t  «..iij  j>,»Jj  i».r(ioij»  «*rtyno 

might  have  excluded  the  pauper,  from  ,tbe  two  thirds. 
The  jp.  J3, ,frf.  tfc.  Major  pfMaidm^  le«iD$  pjrt^ 

his  house,  daring  the  assises,  for  the  accommodation. 

.  -   «■.  i    /i  .--  •  i^jmL  vi.i.rj  invjt  pjt.jTu.:j'f  j-ui'ji  nmiooni 

of  the  Judges,  is  an  extreipe  one.     To,  put  .another 

case :   suppose  a  party  were  to  let  all  the  house  but 

'    •  ?  .\*^r  r  'j'l  tr  'ir».^. j't   -I'v.nfc  IuiTf  ^jdunb  irnt  bun 

aspae?  ^ix  fept  square,  would  he  be  settled?  .frPqtf*? 

amJL     Difficulties  of  this  kind  may, he  raised  either, 

.*•'  •  .  '  -  «i  «  t.  '-r,rfv..^,.|  -,(Tj  f{{  TidBl  tc  ti>iTirl]ud 
way.     Suppose  he  let  a  bed  for  the.  night.    Or  tiut  the 

case  of  an  innkeeper.]    Merely,  taking  an.impate,  as. 

an  innkeeper,  would  not  he  sufficient;  no  part  of  th/e 

aou8e  is  there  given  up ;  the  inmate  only  has  the  use  of 

it  for  a  certain  purpose.    In  22or  v.  Macclesfield  (a)9  the 

pauper  had  Jet  part  of  the  bouse  to  a  tenant ;  and 

{a)  2  J9.  cj  ^(/.  S70. 

Vol.  V.       '  Q  ^  e  >arfe 
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iMb.       Fttr&eJ:  said  that  such  an  occupation  would  not  have 

.^y      :       'been  sufficient  to  satisfy  the  stat.  1  W.  if.  c.  18.    [L#- 

apaintL       itedaleJ.  That  statute  requires  the  occupation  to  be 

T»e  Inhabit.  !  „  , 

*nu>>f .      tinder  the  yearly  hiring.     If  he  had  underlet  for  a  lees 

ftdOHtrrtk.     period  than  a  year,  would  there  have  been  a  sufficient 

occupation?]     If  underletting  for   the   whole  twelve 

taionths  would  prerent  the  party  from  being  an  occupier, 

it  is  dfffictrlt  to  say  how  it  can  be  otherwise,  where 

he  lett  for  d  lea*  period  than  a  year.    If  he  excludes 

tttimteff'from  part  ofthe  premise^  so  that  trespass  would 

"JIib  against  him  for  ehtering  that  part,  he  cannot,  while 

?%tiat'ft  die*  :casef»fti  said1  to- be  the  occupier  of  such  part. 

1  ffct/aWd/*  J;'  Thai  rtrie  wukl  prevent  all  lodging- 

^hdtf^kfeeper^/rbnl  gaining  a  eetdement  by  renting.] 

That  undoubtedly  would  bfe  «k    The  object  of  the 

f'te^4fate!was'!ttt:  t*  faVoar  one  kind  of  settlement <or 

taterrbnck' th^act  having  been  introduced  to  avoid 

"fttaBiguittes;  it'is  more  important  that  its  meaning  should 

be  "rightly  ascertained,  and  a  simple  rule  of  settlement 

''jgWeh,  than  that  one  or  another  dasa  of  persons  should 

'orslknildnot  be  settled  under  particular 'rircumstances 

•whteh  way  be  suggested. 

■i  •     -   .!.      •  .       •  .    j  ,      , 

1  DeM^av  G.  J.  The  meaning  of  the  word  occupied 
may  vary  according  to  the  occasion  or  the  subject- 
matter.  The  meaning,  therefore,  which  it  has  received 
ill  considering  what  occupation  was  necessary  to  con- 
stitute a  mansion-house  in  which  burglary  might  be 
committed,  or  to  give  a  right  of  voting,  or  to  make  a 
party  rateable  to  the  relief  of  the  poor,  is  no  test  of 
its  meaning  in  this  particular  case.  A  new  distinc- 
tion is  introduced  by  the  stat.  1  W.  4.  c.  18.  Under 
the  former  statute,  6  G.  4.  c.  57.,  a  constructive  occu- 
pation 
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.was  sufficient*  This,  statute,  reqpirest  an.e$-  ££${• 
cnpatioa  in  feet  It  recites  the  former  act*  and.  that 
doubts  had  arisen  with  respect  to  the  intentions  of  the  "w" 
legislature  concerning  the  occupation  of  such  nous?,  ants  of 
building,  or  land,  by  the  person  hiring  the  sume,  and  "  poc«*w^. ' 
enacts,  thai  "  no  person  shall  acquire  a  settlement  in 
any  parish  by  reason  ofsuch  yearly  hiring  of  a  dwelliog- 
hoose  or  building,  or  of  land,  or  of  both,  as  in  the  said 
met  expressed*  unless  such  house  or  bidding,;  or  jaod, 
shall  be  atttmUy  occupied  upder  sucb.^rty.  hfcj^.by 
the  pasaoo  hiring  the.sftme*".  -A,  q«MUrof tfaa  flcpupp- 
tiem  Hill  not  satisfy  .tfetise  .woncfeu  ,T*<?  ,$tomte  ^quiffs 
in  jerms  an  tactual  oocupati?** ,  Hm  itr  appw^  jjyt 
the  paupet  underlet  th*  tarOrDp^epi^P^^^o^w^ 
the  ground  float  himself^  Hi  fe  inppp8$ibte„te  Wlin 
thirfcce  of  the  statute,  that  d*  p*tHtfr,i:wh&,0fiG9gfcd 
the  ground,  floor i. only*  actually  > occupied ,,^6  ,s*boJe 
house.  Tha  conssifueooes  multing.  from*  tki^jtfitote 
are  remarkable:  a  person  of  whatever  ctegiw  ^p/  jP- 
spectebtltty  who  hires  a  house  by  tbe  year  at ,ft,bjgh 
rent,  and  underlets  a  part  of  it,  will  be  preFffllffdl/rgpi 
scqniring  a  settlement  by  renting*  BntjW/lppteifqMthe 
consequences  may  be,  I  must  say  that  the  words  which 
the  legislature  has  used  prevent  a  '.settfWHW^ftteing 
gained  in  this  case.  ..-...,  v   , .«/  vj.m 

LrrrwiMLB  J.  What  I  am  .reported  to  Im^^idtjn 
Sex  v.  Diicheat(a)  as  to  the  meaning  of  the  woqduwpt- 
patiau,  applies  to  a  constructive  occupation  only,  which 
wss  sufficient  to  satisfy  the  statute  that  gpvewqd  tfyrt 
The  stat  1  FP.4.  c.  18.  referring  to  the,  $(7.4. 

(«)  9  B.  4f  C  17G. 

Q  2  c.  57.,. 
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1030.       c,  57m  enacts*  that  no  person  shall  acquire  a  settlement 

by  such  yearly  hiring  of  a  dwelling-house,  &c.  unless 

*     against       such  house,  &c.  shall  be  actually  occupied  under  such 

The  Inhabit-  ..  r^i 

ants  of       yearly  hiring  by  the  person  hiring  the  same.    That 

St.  Nicholas,         ...  .     -  t>      •      i_-     

Rochsstkjl.  evidently  means  an  occupation  in  fact.  But  in  this  case 
another  party,  not  the  person  hiring)  had  a  right  to 
occupy  two  thirds  of  the  premises;  there  was  not, 
therefore,  an  occupation  in  fact  of  the  whole  house  by 
the  pauper,  for  he  could  not  in  an  action  of  trespass 
justify. going  into  the  rooms  which  he  had  let;  he  had 
parted  wjt^^ljl .right  to.  them  from  quarter  to  quarter. 
Tbe^^of^  actpalfg  fityzp,  h#j*e,  effect  given,  to  it;  and 
giviflgjh<-(word  ft$  }eflfect,,.it  puist  mepfti  occupation  in 
JiKjfy  ^s  ( fli^ing^he^  frpiq.a  ^constructive  occupation. 
TJp  t^enqn^tion  I  ppt. during  the  argument,  whether 
it  ^opl^m^ke'^ny  diflferepce  if ,  the  underletting  were 
for.  a  4  Jess  period  than  a  year,  the  proper  answer  has 
been  gjvQty  If  there  be  not  an  actual  occupation  of 
the  who|e  fiouse,  within  tl\e  statute,  when  part  of  it  is 
jlet  for.  a,,y,e$r,  nei^hep  would  there  be  when  part  of  it  is 
Jet  fo£  a  week,  Jt  may  be  said  that,  deducting  22/., 
wljisfy  Vb^.Aindpr-jtegcumt  iu  this  case  was  to  pay,  from  the 
jW.hple.^ept  o/.*9f-*  tbaj,  part  of  the  premises  which  the 
y ayper  reaped  was  sfill  rented  at  18/. :  but  this  cannot 
be.jaken  ipUf  consideration.  There  must  be  an  actual 
occupation  of  the,  vyhoje  house*  The  consequence  un- 
doubtedly wiil  be,  that  all  persons  who  let  lodging*  will 
be  prevented  from  gaining  a  settlement  by  renting  a 
tenement  of  any  value.  But  it  is  better  to  adhere  to 
die  plain  words  of  a  statute  than  to  depart  from  them 
on  the  ground  of  some  supposed  inconvenience. 

Taunton 
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TAtJirroN  J.     It  is  a  safe  rale  of  construction  to  ad*  18 S3. 

here,  oa  all  occasions,  to  the  language  of  *  statute.     It  ' 

has  bceo  often  mach  lamented,  that  the  Judges  barre  against 

departed  from  the  plain  and  literal  construction  of  the  anu  of 

Ste>  Nicholas, 

statutes  relating  to  the  settlement  of  the  poor.  On  the  Rocnuria. 
haguge  of  this  statute,  which  was  made  to  remote 
doubts  arising  as  to  occupation,  I  have  no  hesitation 
in  saying,  that  it  requires  an'  occupation  of  the  whole 
house  by  the  party  hiring:  The*  word  *  such,"  which 
comes  beftr*  the  worda  "  yearly  hiring/'  fe  very  ma- 
terial* because,  by  inference*  to  the  recited  stktute,  it 
must  be  tafcen  to  mean-  the  yearly  hiring  of  a  separate 
and  dfetiaet  4toelltag4iotise '  tfr  building;  or  land,  or 
both.  There  mast  lie  aft  decopatiotf  itr  fact,  6f  a 
separate  -and-  dbtinet  dwelllng-hoike,  and  not  only 
ttndet  the  yearly  hiring,  but  also  by  the  person  hiring 
the  same*  '  Now*  were*  ail  these  conditions  performed 
here  ?  The  pauper  took  a  distinct  and  separate 
dwelling-house  at  410/.  a  year,  but  divided  the  occu- 
pation of  that  dwelling-house  between  himself  and 
Boucher.  The  latter  probably  had  the  larger  part;  but 
whether  that  was  so  or  not,  is  immaterial.  We  cannot 
say  that  the  pauper  actually  occupied  a  separate  and 
distinct  dwelling-house  nnde*r  the  yearly  hiring,  when 
there  was  an  exclusive  occupation  of  part  f>y  another 
person.  I  am  therefore  satisfied  that  there  was  not  an 
actual  occupation  within  the  meaning  of  (his  statute. 
The  order  of  sessions  must  be  quashed. 

Pattesok  J.  I  am  of  opinion,  on  the  plain  words 
of  this  statute,  that  no  settlement  was  gained  by  the 
pauper.     The  words  "  acttiaUy  occupied"  put  an  end  to 

all 
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1838.        all  question ;  and  the  case  must  be  considered  as  if  the 

•     i         word  "  actually"  were  incorporated  in  the  former  sta- 

agamu        tute,  which  is  not  repealed  by  the  1  TV.  4.  c.  18.    Then 

The  Inhabit-  ,.         «  -•  -i-    i  *  m  « 

anu  of  reading  the  6  G.  4.  c.  57.,  as  if  that  word  as  well  as  the 
Bocmwt*  words  *  by  the  party  hiring  the  same,"  were  incor- 
porated in  it^  it  will  prevent  any  one  from  acquiring  a 
settlement  by  renting  a  tenement,  unless  such  house  or 
buildtag  (chat  is,  the  Separate  and  distinct  dwelling- 
house,  or  building,  or  land,  or  both,  of  which  the  tene- 
toMfct  is  required  to  cbnsfetf), '  shall  be  actually  occupied 
under-  tbfe  yearty  ttttn&  byifce  party  biting  die  same, 
<br  the  teritf'of  onfe  whote  year.  Now  in  tfcw  case  it  is 
dear '  that' (tbfcM<hble  6w*lltrtg4ottSe  :was  not  actually 
aoe&pted'bf  thfc  jtoHy  hiring  die  same;  part  of  it  was 
occupied  by  another  pefrston.  The  dfccfeiotis  on  the  lia- 
bility of  persons  to  be  rated,  and  their  rights  of  voting, 
**hoceiipter$  tAich  have  been  referred  to,  are  not 
affected  i>y  this  <aae. 

Order  of  sessions  quashed. 


In  the  Matter  of  Culley. 
Hie  Court,        A   CORONERS  tnqwsitwn,  taken  on  view  of  the 

on  the  appli*       «*^- 

cation  of  the  "  body  <£Rs$krt  Cull*/*  stated  that  on,  &c  at,  &c.  a 
•ode  a  co-  public  meeting  ofa  gteat  unmber  of  persons  then  and 
^don/ro?111"  tb***  meiBbbdy  took  place,  in  consequence  of  a  certain 
^eoToTthe  pfewd*  "  to  adopt  preparatory  measures  for  holding  a 
R^e°abioiute  M*"1*1  convention,"  and  that  the  said  Robert  Cull*/, 
ttaDM  fim  W'  ^°S  otte  °f  the  constables  of  the  metropolitan  police,  in 
the  execution  of  his  duty,  was  present;  and  that  a 
person,  to  the  jurors  unknown,  #in  and  upon  the  said 

Robert 
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Robert  Culley,  in  the  peace  of  God  and  of  our  said  lord        18?9. 
the  King  being,  did  make  an  assault,  and  him,  with  a       -      n 
certain  sharp  instrument,  did  strike,  stab,  and  penetrate*;       p?11**- 
and  by  auph  striking,  stabbing,  and  penetrating,  did  gire         "'',''' 
I  unto  the,  said  Tfaferf  CUfcp  a  mortal  wound,  of  which  he     '       " '    ' r 

I  died.    It  then  proceeded  a*  follows  ; — And  the  jurors 

I  aforesaid  npon  their  oaths  do  say,  that  we  find  a  verdict 

of  justifiable  homicide,  from  no  riot  act  or  any  pro- 
clamation ordering  the  people  tQ.di^rae >^g  read; 
and  we  consider  tbpt  g^yerpiwpt  didwt  JaJ^/pi^p^ 
measures  U^pwetM^W^^iftri  #*t  ^hfltcqndupt 
j  of  the  poUfe  wa*.  .^rum,  f^rac^M^,^ twpi^ql^by 

the  peopte;  wd  w*  Jtapa.fr*  gwi^i^VrtjlUMte 
such  atepa  19  fufture  a*  wUlprwiUj  thfc  <^iiwft|«§bGf 
such  disgraceful  #aen£?.t  Ii>  tibia  ferjpah  .  „  ^  :,,<»,  >  k. 
.' .  .  .\>  ■  •..  »,  i  •■  .-  -  ■►:-  q  io  ^f«:i«f 
The  SoUctim*GwerolK  (having*  on  the  fF&fi$9&dty9 
obtained  a  certiorari  to  bring  up  the  p*ocee#i^]bJ$ft?fti 
(May  30th),  jhat,  the.  'inquisition  might  be  quashed,  on 
the  ground  that  it  was  bad  in  point  of  law ;  and  that, 
as  it  might  be  evidence  on  an  indictment  relative  to  the 
same  transactions,  it^ou^bt  not  ty  be  suffered  to  remain 
on  record.  Independently  of  this  reason,  such  an  inqui- 
sition  may,  undoubtedly,, be  quashed  by  ith^Qwnlbr  de- 
fects apparent  on  the  face  of  it  (a),  ^Datnum  Gb  Jtf  Must  7«. 
not  the  application  to  qaaah  it- t^«nadoL»byj»  party jiq- 
terested  ?]  The  present  application  is  nuJde*>&  ihepdrt 
of  the  crown,  which  has  an  interest  in  the  administration 
of  justice.  The  jury,  by  the  inquisitieo,  state  that  the 
killing  of  CuUty  was  justifiable  homicide,  not  because  be 

(a)  Hearing's  ease,  Cro.  EUz.  195.     Francis  Oily**  case,  Cro.  Joe.  635. 
Bet  t.  Hetkermlt  3  Met*  80.     Anonym.  IS  Hod.  1 12. 

had 
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1839.  bad  given  any  provocation  to  the  party  who  assaulted 
him,  or  because  that  party  was  wholly  free  from  blame, 

Coll**.  foot  .because  certain  other  persons,  via.  the  magistrates 
or  the  government,  had  not  done  wfeat  the  jury  -thought 
aught  to  have  been  done,  and  because  the  conduct  rf 
the  other  policemen  was  not  what  it  ought  to  hove  been. 
To  make  homicide  justifiable,  the  party  killing  ought  to 
-be  wholly  free  from  blame.  There  is  nothing  to  «hew 
that  die  person  who  inflicted  the  wound  on  Ctdlrt/waB 
blameless.  There  is  sufficient  ground  for  quashing  the 
inquisition,  or,  at  least,  ibr  granting  a  rule  nisi.  [Patte- 
son  J.  It  is  the  ordinary  practice  at  the  assizes  to  quash 
coroners*  inquisitions  for  defects  apparent  on  the  fece 
ofthemO 

Dknman  C.  J.  The  inquisition  is  a  nullity.  I  doubt 
whether  there  is  any  finding  at  all.  The  jury,  in  eSect, 
say  that  the  slaying  of  Cullcy  was  justifiable  because 
•certain  other  persons  had  either  acted  improperly  or 
•been  guilty  of  neglect  of  duty.  There  is  no  pretence 
ibr  'Saying,  on  the  fads  found,  that  it  was  justifiable 
homicide.  There  is  nothing  to  shew  that  the  deceased 
4m4  -ewer  given  any  provocation  for  the  assault.  I 
-entertained  at  first  some  doubt  whether  the  inquisition 
ought  to  be  quashed  by  this  Court  except  on  the  appli- 
cation of  seme  party  interested.  On  further  consider- 
ation, however,  1  think  h  may  be  quashed  on  the 
application  of  the  Ciwm,  which  has  an  interest  in  the 
-general  administration  of  justice. 

Littledale,  Parke,  and  Patteson  Js.  concurred. 

Inquisition  quashed. 


in  the  Third  Year  op  WILLIAM  IV,  MS 

1888. 


The  Kino  on  the  Prosecution  of  Michael  Saturday 
Scales  against  The  Mayor  and  Aldermen  of  Jm" l* 
London. 

HTHE  return  to  the  mandamus,  which  had  issued  in  By  custom  the 

r_  ,    .  t  _  court  of  mayor 

Trinity  term  1831,  at  the  instance  of  the  prosecutor,  and  aldermen 

having  been  adjudged  to  be  good  in  law  (a),  the  latter  ^^^ 

afterwards  brought  an  action  (which  was  now  pending)  Jjj^^ 

against  the  mayor  and  aldermen  for  a  false  return.     In  ^J?1"6 

January  1832  another  election  of  alderman  took  place  «»y  person  i»- 

r  turned  to  them 

in  the  ward  of  Portsoken,  when  Mr.  Hughes  and  Mr.  by  the  court  of 

wardmote  as  an 
Scales  were  the  two  candidates,  and  Scales  again  had  alderman  is, 

a  majority,  and  he  was  returned  to  the  court  of  alder-  the  discretion 

men  as  duly  elected,  but  they  admitted  and  swore  in  »cfcneai^£e 

Hughes.     An  information  in  the  nature  of  a  quo  war-  SaVrmTn^a fit 

ranto   was    then    filed   against  Hughes,   who   suffered  "„*"??  ?•*" 

judgment  of  ouster  to  be  entered  against  him.     Upon  jPf1^"1  in  timt 


ness  and  qualification  of  the  person  so  returned  has  been  brought  into  question.  In  February 
1831,  M.  $.  was  elected  alderman  by  the  citizens,  and  returned  as  elected  to  the  court  of  mayor 
and  aldermen.  That  court,  on  the  petition  of  persons  interested  in  the  election,  adjudged 
and  determined  that  At.  S.  was  not  a  person  fit  and  proper  to  discharge  the  duties  of  alder- 
men. In  January  1852  M.  &  was  a  second  time  elected  alderman  by  a  majority  of  Totes, 
end  returned  so  elected  to  the  court  of  mayor  and  aldermen,  but  they  again  refused  to 
admit  him  to  the  office. 

A  role  nisi  having  been  obtained  for  a  mandamus  to  admit  M,  &  to  the  office. 

Held,  that  an  affidavit  stating  that  the  court  of  major  and  aldermen  had  again  deter- 
mined that  he  w  as  not  a  fit  and  proper  person  to  be  admitted,  is  no  ground  for  refusing  the 
mandamus,  because  the  prosecutor  has  a  right  to  have  the  facts  stated  in  the  return,  in  order 
that  be  may  have  an  opportunity  of  controverting  the  truth  of  them : 

Held,  at  all  events,  that  the  affidavits  in  answer  to  the  rule  ought  to  shew  that  the  court 
of  mayor  and  aldermen  had,  on  the  second  occasion,  come  to  the  conclusion  that  M.  S.  was 
not  a  fit  and  proper  person  to  be  admitted  to  the  office,  on  a  fresh  investigation. 

A.  mandamus  having  issued,  the  return  stated  that  M.  8.  was  elected  by  a  majority  of 
votes,  and  returned  as  so  elected  to  the  court  of  mayor  and  aldermen ;  that  a  petition  was 
presented  to  that  court  against  M.  S.'s  admission  to  the  office,  whereupon  they  examined 
the  merits  of  the  petition  according  to  custom,  and  determined  that  he  was  not  a  fit  and 
proper  person  to  be  admitted  to  the  office,  nor  duly  elected ;  and  further,  that  he  was  not 
in  fact  duly  elected :  Held,  that  this  return  was  not  inconsistent 

(a)  5B.$Ad.25S. 

Vol.  V.  R  affidavits 
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1834.       affidavits  stating  these  facts,  the  Court  in  last  Hilary 
term  granted  a  rule  nisi  for  a  mandamus,  directed  to  the 

The  Kivq  ° 

against        defendants  to  admit  Scales  as  an  alderman  of  the  ward 

The  Lord 

Miyorand  of  Portsoken,  but  pending  that  rule,  stayed  the  proceed- 
Lovdon.  tags  in  the  action  for  the  false  return  to  the  mandamus 
which  formerly  issued.  The  affidavits  in  answer  to  the 
rule  set  forth  the  immemorial  custom  for  the  court  of 
mayor  and  aldermen  to  judge  of  the  fitness  of  the  person 
elected  to  fill  the  office  of  alderman,  and  the  bye  law  of 
1714,  as  to  the  mode  of  conducting  the  election  (a), 
and  then  stated,  that  on  the  3d  of  January  1832  the 
lord  mayor  reported  the  proceedings  on  the  second 
election  of  Scales,  whereby  it  appeared  he  had  a  ma- 
jority of  votes ;  that  a  petition  was  presented  to  the 
court  of  aldermen  by  freemen  inhabitant  householders 
and  electors  of  the  said  ward,  the  proceeding  in  the 
action  for  a  false  return  being  stayed  in  the  mean  time, 
against  the  admission  and  swearing  in  of  Scales  to 
the  office  of  alderman,  to  the  effect  that  he  was  not 
eligible  to  be  a  candidate,  for  that  he  was  not  a 
person  fit  and  proper  to  support  the  dignity  of  the 
office,  and  discharge  its  duties,  nor  to  be  admitted 
and  sworn  into  it;  and  also  that  he  had  not  been  duly 
elected.  The  affidavits  then  stated  that  Scales  peti- 
tioned the  court  of  mayor  and  aldermen  to  be  admitted, 
and  also  presented  himself  before  the  court,  for  the  pur* 
pose  of  being  sworn  in,  as  having  been  twice  elected  by 
the  freemen  of  the  ward ;  whereupon,  and  as  it  appears 
by  an  entry  of  the  proceedings  of  the  said  court  of 
A  mayor  and  aldermen  so  holden  on  the  said  3d  day  of 

w  January  last,  all  the  said  several  petitioners  were  called 

in,  and  the  petitions  were  openly  read  in  their  presence 
and  in  that  of  Scales,  and  the  said  several  petitioners 

(a)  BB.  $  Ad.  251. 

were 
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were  fully  heard  in  support  of  the  allegations  contained        1883. 


TbeKnro 


in  the  several  petitions,  by  themselves  and  their  agents. 

It  then  stated  that  the  said  court  having  taken  the        against 

The  Lord 

several  petitions  into  consideration,  and  having  heard  Mayor  and 
the  several  petitioners  as  aforesaid  touching  the  merits  LomJok. 
of  the  said  election,  and  also  the  qualification  and  fit* 
ness  of  Scales  to  be  such  alderman ;  and  having  referred 
to  the  minutes  of  the  proceedings  of  the  several  courts 
of  aldermen  held  on  the  several  days  therein  specified,  it 
appeared  that  Scales  wad  on  the  said  10th  day  of  May 
1831  adjudged  by  the  court  of  mayor  and  aldermen  to 
be  not  a  person  fit  and  proper  to*  support  the  dignity 
and  discharge  the  duties  of  the  office  of  an  alderman  of 
the  said  city,  nor  a  fit  and  proper  person  to  entitle  him 
to  be  admitted  and  sworn  into  the  office  of  alderman; 
and  that  due  deliberation  being  thereupon  had,  the  said 
court  of  mayor  and  aldermen,  so  holden  on  the  said  Sd 
day  of  January  1832,  did  adjudge  and  determine,  accord- 
ing to  their  discretion  and  sound  consciences,  that  the  said 
M.  Scales,  from  the  said  1 0th  day  of  May  1 83 1,  and  con- 
tinually from  thence  hitherto,  had  been,  and  then  still  was, 
not  a  person  fit  and  proper  to  support  and  discharge  the 
duties  of  the  said  office  of  alderman,  nor  a  fit  and  proper 
person  to  entitle  him  to  be  admitted  and  sworn  into  the 
(Ace  of  alderman,  according  to  the  custom  of  the  said 
city;  and  that  the  said  court  of  mayor  and  aldermen,  so 
holden  on  the  said  3d  of  January  last,  did  further  adjudge 
and  determine  that  the  said  M.  Scales  was  not  duly  elected 
to  be  alderman  at  the  election.     In  Hilaty  term  lost, 

Campbell,  Solicitor-General,  Law,  and  FcUeti,  shewed 
cause.  It  would  be  useless  to  grant  a  mandamus, 
because  it  is  manifest,  from  the  affidavits,  that  a  return 
would  be  made  similar  to  that  which  the  Court  has 

K  2  already 
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18$*i        Already  adjudged  to  be  good.     The  affidavits  shew 


TbtKui 


that,  on  the  3d  of  January  1832,  the  court  of  mayor 
and  aldermen  again  adjudged  that  Scales  was  not  a  fit 
Uwjound  and  proper  person  to  be  admitted.  [LiUledale  J.  It 
does  not  distinctly  appear  that  they  had  any  fresh  in- 
vestigation on  the  3d  of  January  2832,  or  that  witnesses 
were  examined,  or  whether  the  mayor  and  aldermen 
did  not  found  their  judgment  on  what  had  been  done 
by  them  in  the  preceding  year.  A  new  state  of  things 
tats  Arisen;  a  fresh  election  has  taken  place.  Al- 
though Mr;  Scales  may  have  been  unfit  in  January 
MS  J,  it  does  not  necessarily  follow  that  he  was  unfit  in 
January  1832.  Besides,  he  ought  to  have  an  oppoiv 
Canity  of  controverting  the  facts  stated  in  the  affidavits; 
tind  than  he  cannot  have,  unless  a  return  be  made.} 
The  affidavits  state  that  the  court  of  mayor  and  alder- 
mta  "  took  the  petitions  into  consideration,  heard  ail 
ibe  petitioners  touching  the  merits  of  the  said  election, 
And  the  qualification  and  fitness  of  Scales  to  be  alder* 
9ftan;  and  having  referred  to  the  minutes  of  the  former 
proceedings,  and  due  deliberation  being  thereupon  had, 
the  said  court  of  mayor  and  aldermen  so  hoiden  on  the 
3d  of  January  last  did,  according  to  their  discretion  and 
sound  consciences,  adjudge  that  the  said  M.  Scales  from 
the  said  10th  of  May  1831,  and  continually  from  thence 
Utberto  had- been,  and  then  still  was  not  a  person  fit 
and  proper  to  discharge  the  duties  of  the  said  office 
of  an  alderman  of  the  said  city,  &c."  He  had  no 
right  to  be  admitted,  unless  the  court  of  mayor  and 
aldermen,  according  to  their  discretion  and  sound 
consciences,  thought  fit  to  admit  him;  and  it  was  not 
necessary  for  them  to  examine  witnesses. 

Sir  James  Scarlett,  contrd,  was  stopped  by  the  Court. 

Denman 
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Denman  C.  J.     We  think  this  rule  must  be  made       183S» 
absolute,  on  the  ground  that  it  is  left  uncertain  by  the 
affidavits,  what  was  done  on  the  3d  of  January  1832. 


TbeKttH 


The'Lori 
That  ought  to  be  distinctly  before  the  Court.     The     Mayaraiii 

facts  stated  in  the  affidavits  may  furnish  materials  for      j^ 
making  a  sufficient  return,  and  if  such  return  be  made* 
the  prosecutor  may  then  have  an  opportunity  of  disput- 
ing the  facts  stated  in  it. 


Littledale  J.  The  affidavits  do  not  state  distinctly 
whether  Mr.  Scales  now  is  or  is  not  an  improper  person 
to  fill  the  office  of  alderman.  If  he  is  now  an  improper 
person,  that  ought  to  be  so  returned.  There  are  /ads 
stated  in  the  affidavits  that  may  be  a  ground  for  sued 
a  return,  but  the  defendant  ought  to  have  as  oppo** 
tunity  of  controverting  them.  The  question  is,  not  whit 
the  power  of  the  mayor  and  aldermen  is,  but  whether 
they  ought  to  make  a  return  to  the  mandamus*  and 'I 
think  they  ought  They  may  then  state  what  they  think 
proper.  If  they  make  a  return,  the  defendant  ought** 
have  an  opportunity  of  taking  the  opinion  of  the  Court 
upon  its  sufficiency  in  point  of  law,  or  of  denying  the 
facts  stated  in  it 

Tacjwton  J.  The  rule  ought  to  be  made  absolute, 
principally  on  the  ground  that  this  is  a  new  transaction, 
and  that  Mr.  Scales  ought  to  have  an  opportunity  of 
controverting  the  truth  of  the  facts  on  which  it  is  alleged 
that  be  is  not  now  eligible.  He  has  no  opportunity,  of 
doing  so  upon  this  interlocutory  motion;  but  he  wiU  have 
that  opportunity  when  the  return  is  made.  Supposing 
the  court  of  mayor  and  aldermen  should  make  the  same 
return  as  to  the  right  which  they  formerly  did,  and  that 
Mr.  Scales  should  be  advised  to  controvert  the  legality 

R  3  and 
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J  883.       and  sufficiency  of  it,  admitting  the  facts  stated  in  it  to  be 

rj^K^c     true>  &is  Court  would  probably  come  to  the  same  con- 

«g«m*        elusion  as  it  did  on  the  former  occasion ;  but  be  bas  a 

Toe  JLord 

Mayor  aod     right  to  deny  the  truth  of  the  facts  stated  in  the  return, 

Aldermen  of 

Lomdox.  and  there  is  one  very  material  fact  stated  on  affidavit, 
viz.  the  existence  of  that  immemorial  custom  by  which 
the  corporation  claims  a  right  and  power  to  decide  upon 
the  fitness  of  the  individual  elected  by  the  citizens.  He 
may  be  advised  to  deny  that  custom ;  and  if  the  manda- 
mus does  not  go,  no  return  can  be  made  as  to  this 
second  election,  and  he  will  be*  as  to  that,  without 
remedy.  As  to  the  former  action,  if  he  proceeded  in 
that,  it  might  be  said  that  be  had  waived  his  right  of 
contesting  the  first  return,  by  appearing  as  a  candidate 
at  the  subsequent  election* 

Patteson  J.  I  think  the  rule  ought  to  be  made 
absolute.  It  is  true  the  action  for  the  false  return, 
which  was  stayed,  is  still  depending,  but  Mr.  Scales 
cannot  have  the  same  remedy  in  that  action  as  he  may 
in  one  brought  for  a  false  return  to  the  present  man- 
damus. The  question  is  not  the  same.  Even  on  that 
ground  alone,  I  think  the  mandamus  ought  to  go.  I 
am  of  opinion,  also,  that  the  affidavits  do  not  so  fully 
disclose  that  every  thing  has  been  done  that  ought  to 
have  been  done,  as  to  make  a  return  unnecessary. 
The  court  of  mayor  and  aldermen  will  state  in  their 
return  what  they  have  done  on  the  second  election,  and 
then  the  prosecutor  will  have  an  opportunity  of  demur- 
ring, or  taking  issue  upon  any  fact  returned. 

Rule  absolute  for  a  mandamus. 

The  return  was  in  similar  terms  to  that  in  3  B.  %  Ad. 
from  p.  £55.  to  257.,  stating  the  ancient  custom  there 

set 
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set  out,  and  the  bye  laws  made  in  the  reigns  of  Rickard       1833. 
the  Second   and  Queen  Anne.    It  then  stated  that 
a  court  of  wardmote  was  holden  on  Tuesday  the  6th 


The  Knra 


The  Lord 

of  December  1831,  and  by  adjournment  on  other  sub-  Mayor  and 
sequent  days,  in  and  for  the  said  ward  of  Portsohen,  Lomdov. 
before  the  then  mayor  of  the  said  city,  by  virtue  of 
a  precept  for  that  purpose  before  then  duly  issued 
according  to  the  custom  of  the  city,  for  the  election 
of  an  alderman  of  the  ward  in  the  room  of  Sir  J". 
Sham,  resigned,  the  said  M.  Scales,  who  bad  been  re- 
turned to  the  court  of  lord  mayor  and  aldermen  to  be 
alderman  of  the  said  ward,  having  been  adjudged  not  to 
be  a  fit  and  proper  person  to  support  the  dignity  and 
discharge  the  duties  of  the  said  place  or  office;  at  which 
court  of  wardmote  divers  persons,  being  then  present, 
voted  for  Scales  as  alderman,  and  he,  by  reason  thereof 
churned  to  be  duly  elected  into  the  said  office,  and  a 
return  to  the  said  precept  was  afterwards,  on  the  3d  of 
January  in  the  year  of  our  Lord  1832,  made  into  the 
said  court  of  mayor  and  aldermen  then  duly  holden  in 
the  Guildhall  of  the  said  city,  according  to  the  said 
custom,  stating  to  the  said  court,  that  so  far  as  tike 
majority  of  votes  or  polls  was  concerned,  the  aaid  M. 
Scales  was  elected  alderman  of  the  said  ward. 

The  return  then,  after  stating  the  petition  of  several 
freemen  against  the  admission  of  Scales,  in  nearly  the 
same  terms  as  in  the  affidavit  against  the  rule,  pro- 
ceeded as  follows :  — 

"  Whereupon  the  said  court  of  mayor  and  aldermen, 
being  then  and  there  duly  holden  in  the  Guildhall  of 
the  said  city,  according  to  the  said  custom,  took  the 
said  petition  into  consideration,  and  having  heard  the 
petitioners  by  themselves  and  their  agents,  in  the  pre- 
sence and  bearing  of  the  said  M.  Scales,  and  also  having 

R  4  heard 
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1893*        in  saying  that  60/.  is  the  amount  of  the  recognizance;  the 

order  should  probably  have  been  double  the  sum  sworn 

against       to,  because  if  there  was  a  sum  certain  mentioned  in  the 
Holt. 

recognizance,  there  would  be  no  ground  for  Mr.  Platfs 
application,  which  is  made  on  the  ground  that  there  is 
no  sum  certain  mentioned  in  the  recognizance. 

The  proceedings  against  the  original  defendant  were 
by  bill ;  and  it  was  contended,  that  as  the  form  of  the 
recognizance  b  that  the  bail  should  pay  the  condemn- 
ation money  and  costs  in  general  terms,  the  bail  could 
not  be  relieved  but  on  payment  of  the  sum  sworn  to 
and  the  whole  of  the  costs;  but  it  was  admitted,  that  if 
the  proceedings  had  been  by  original,  then,  as  the  bail 
are  bound  in  a  sum  certain  and  which  is  double  the  sum 
mentioned,  they  would  not,  in  any  event,  be  liable 
beyond  that  amount. 

In  the  Common  Pleas  they  are  each  liable  to  that 
extent. 

We  have  no  distinct  account  how  the  difference  arose 
in  the  form  of  the  recognizance  by  bill ;  it  might  be 
connected  with  the  old  course  of  the  Court  as  to  bail  by 
bill,  which  was  that  they  are  liable  to  the  full  extent  of 
the  damages  in  all  the  actions  that  should  be  brought 
against  them  by  the  same  plaintiff,  in  the  same  term. 
And  though  the  entry  in  the  recognizance  of  bail  is 
*c  in  placito  prsedicto"  only,  yet  by  that  entry  he  seems 
to  have  been  considered  to  be  subject  to  all  actions  in 
the  same  term,  by  the  same  plaintiff,  against  the  same 
party,  though  not  at  the  suit  of  .a  stranger.  This 
practice  was  found  productive  of  so  much  inconvenience 
that  a  rule  of  Trinity  term,  22  Car.  2.,  was  made  to 
limit  the  responsibility  of  the  bail ;  and  by  another  rule 

of 
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of  Easter,  5  G.  2.,   the   bail  shall  be  liable  for  so        183S. 
much  as  is  indorsed  on  the  process,  or  for  any  lesser       " 

OLA  HIT 

sum  which   the  plaintiff  may  recover;   the  last  rule        agaimi 

.  Hoia*. 

itself  is  silent  as  to  costs ;  but  in  a  note  to  the  rule  of 
the  edition  of  1742  (and  the  notes  to  that  edition  are 
considered  authority  as  to  the  practice)  there  is  added, 
"  together  with  costs  of  suit." 

Several  cases  have  occurred  since  to  the  same  effect, 
not  necessary  to  notice,  up  to  Jacob  v.  Bowes  (a),  where 
what  we  have  just  mentioned  is  stated  as  the  practice  as 
to  the  sum  sworn  to,  and  the  extension  of  the  rule  as  to 
costs.  That,  however,  was  by  original;  but  the  Court 
say  there  is  no  difference  in  practice  between  the  two 
modes  of  proceeding.  And  the  question  is,  what  is  to 
be  the  amount  of  the  costs;  whether  the  whole  costs 
however  great,  or  whether  they  are  to  be  limited  so  as 
that,  upon  the  whole,  the  bail  shall  not  be  liable  to 
more  than  double  the  sum  sworn  to.  And  we  think 
that  it  is  to  be  limited  so  as  that  the  bail  shall  not  be 
liable  to  more  than  double  the  sum  sworn  to. 

It  would  be  singular  that  the  bail  should  incur  a 
greater  or  less  degree  of  liability  according  as  the  action 
was  commenced  by  bill  or  by  original;  the  bail,  if 
opposed,  justify  in  both  cases  in  double  the  sum  sworn 
to;  and  they  can  never  contemplate  a  different  degree 
of  liability  in  the  two  cases. 

The  plaintiff  looks  for  the  same  sum  in  each  case; 
and  he  cannot  require  that  they  should  justify  in  a 
greater  sum  in  one  case  than  the  other1 

The  bail  to  the  sheriff  are  not  liable  to  more  than  the 
penalty  of  the  bail-bond,  whether  the  proceedings  be  by 

(a)  6  En*t  312. 

bill 
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&S&  bill  or  by  original ;  their  obligation  is  for  the  appearance 
Z~~  of  the  defendant,  which  is  not  his  personal  appearance, 
taafaje  but  putting  in  and  justifying  special  bail;  the  liability 
of  these  bail  ought  to  be  the  same  as  the  bail  to  the 
sheriff,  who  undertook  to  put  them  in :  if  the  bail  to  the 
sheriff  themselves  become  the  special  bail,  it  cannot  be 
supposed  that  they  incur  a  greater  liability  than  that 
which  they  contracted  to  the  sheriff 

In  Gross  v*  Drakeford,  bail  of  William  Harrison  (a), 
the  reporter's  abstract  of  the  case  is,  "  serable,  where 
the  bail  are  let  in  upon  terms  to  try  the  cause  of  the 
principal,  the  money  levied  to  abide  the  event,  and 
the' bail-bond  to  stand  as  a  security,  the  bail  are  not 
Kable  beyond  the  penalty  on  the  bond,  although  the 
debt  and  costs  exceed  the  same  after  the  trial,  and  the 
plaintiff's  debt  would  have  been  fully  covered  by  the 
security  when  the  bail  was  first  let  in  to  try  upon 
terras." 

We  think  that  case  rightly  decided,  and  that  the 
abstract  of  it  would  be  correct  even  without  the  inter- 
vention of  the  semble:  the  reason  for  which  semble  must 
have  been  the  particular  undertaking  of  the  bail;  for  if 
an  action  Was  brought  on  the  bail-bond  itself,  the  bail 
could  not  be  liable  beyond  the  amount  of  the  penalty. 

We,  however,  advert  to  a  case  of  The  Duke  of  York 
v.  PWcbigton  (b)  in  34  Car.  2.,  where  it  was  held  that 
the  bail  above  might  be  liable  to  a  greater  amount  than 
the  bail  to  the  sheriff.  That  might  be  so  according  to 
the  ancient  practice  of  the  Court — that,  in  a  proceeding 
by  bill,  the  bail  were  liable  to  any  extent;  but  this  case 
does  not  appear  to  have  been  rightly  decided,  as  it  was 

(a)  S  Smith's  Reports,  354.  (*)  Skin*.  70. 

after 
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after  the  rale  of  Trinity%  22  Car.  2.,  which  was,  probably,        195$. 
not  brought  to  the  attention  of  the  Court. 

If  the  sheriff  has  to  put  in  special  bail,  his  bail,  in  the 
same  manner  as  the  bail  to  the  sheriff,  relieves  him  by 
justifying  in  double  the  sum  sworn  to;  and  if  an  attach- 
ment be  obtained  against  the  sheriff  for  not  bringing  in 
the  body,  or,  in  other  words,  not  justifying  special  bail, 
be  is  not  liable  beyond  the  penalty  of  the  bail-bond  and 
the  costs  of  the  attachment,  The  King  v.  The  Sheriff  cf 
Middlesex  (a).  That,  indeed,-  was  a  proceeding  JbflF 
original;  but  the  Court,  who  had  taken  time  ta  consider, 
do  not  put  it  upon  that  distinction ;  and  in  Jacob  *« 
Banes  (b\  above  cited,  the  Court  said  that  there  was  no 
difference  in  practice,  whether  the  proceedings  were  by 
bill  or  by  original  That  was  not  the  same  caae  as  tte 
present;  but  we  refer  to  it  as  containing  the  geperej 
opinion  as  to  the  practice.  We  do  not  advert  £o  aqy 
cases  decided  in  the  Common  Pleas,  because,  therc^.the 
bail  are  bound  in  a  sum  certain.  >. 

We  are  therefore  of  opinion,  that  no  rule  should 
be  granted. 

This  case  arises  upon  an  action  commenced  be%p 
Easter  term  2  FT.  4.  But  the  twenty-first  of  the  new 
rules  of  Hilary  term  of  that  year,  and  which  rules  are 
directed  to  commence  on  the  first  day  of  Easier  Germ 
following,  directs  that  bail  shall  only  be  liable  %o>  thje 
sum  sworn  to  by  the  affidavit  of  debt  and  the  costs  of 
suit,  not  exceeding  in  the  whole  the  amount  of  their 
recognizance;  and  probably,  therefore,  a  question  like 
the  present  may  never  arise  again. 

Rule,  for  setting  aside  the  order,  refused. 

(a)  3  East,  604.  (6)  6  JSatf,  8)9. 
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*£**         The  Mayor,    Bailifls,    and   Burgesses  of  the 
Borough  of  Leicester  against  Burgess* 

The  statute        /^ASE*     The  declaration  stated  that  the  borough  of 

11C.  4.  and        \^  ° 

i  jr.  4.  c.64.,  Leicester  was  an  ancient  borough,  in  which  there 

for  permitting 

the  general  sale  had  been,  from  time  immemorial,  a  body  corporate  known 
in  England,  by  divers  names  of  incorporation,  and  that  Queen  Eli- 
•ede  the  ciutom  ^abeth^  by  her  letters  patent,  constituted  and  created  the 
that  noperon  hurgesses  of  the  said  borough  a  body  corporate  by  the 
^trldeof  an  name  °^  t*le  mayor>  bailiffs,  and  burgesses  of  the  borough 
alehouse.  0f  Leicester,  and  that  there  is,  and  from  time  whereof 

keeper  therein 

who  is  not  a  &c.  hath  been,  an  ancient  custom  in  the  said  borough, 
burgess. 

"  that  no  person,  not  being  a  burgess,  nor  the  widow 

of  a  burgess  of  the  said  borough,  should  carry  on  the 
trade  of  an  alehouse-keeper  within  the  limits  of  the  said 
borough;  yet  the  defendant,  well  knowing,  &c,  and 
not  being  a  burgess  of  the  said  borough,  nor  having  any 
lawful  right  or  excuse  in  that  behalf,  but  contriving,  &c 
heretofore,  to  wit,  on  the  30th  day  of  March  1831,  and 
on  other  days,  &c,  carried  on  the  trade  of  an  alehouse* 
keeper  within  the  limits  of  the  said  borough,  contrary 
to  the  said  custom,  and  against  the  will  of  the  plaintiffs." 
The  second  count  stated  the  custom  to  be,  that  no  per- 
son, not  being  a  burgess,  &c,  nor  a  person  licensed  by 
the  mayor,  bailiffs,  and  burgesses,  should  carry  on  the 
said  trade  within  the  borough.  There  were  other  counts, 
stating  the  custom  with  some  variations,  and  charging 
the  defendant  with  selling  ale  and  beer  by  retail  within 
the  borough,  and  occupying  a  house,  and  trading  for 

that 
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that  purpose  within  the    borough)    contrary  to    the        1833. 
custom*  "~~" """"' 

The  Mayor  of 

Pleas,  1.  Not  guilty.  2.  That  after  the  10th  day  of  Lwcwme 
October j  in  the  year  of  our  Lord  1830,  mentioned  in  a  Borqim. 
certain  act  of  parliament  made,  &c.  (1  JV.  4.)>  entitled 
u  An  Act  to  permit  the  general  sale  of  Beer  and  Cyder 
by  retail  m  England,"  and  before  either  of  the  said  times 
when,  &c.  in  the  declaration  mentioned,  that  is  to  say, 
on,  &c,  the  defendant,  then  and  there  being  a  house- 
holder, holding  and  occupying  the  said  house  in  the 
said  declaration  mentioned  to  have  been  occupied  by  the 
said  defendant,  and  being  then  and  there  assessed  to 
the  poor-rates  in  the  said  parish  in  which  the  said  house 
was  situated,  and  in  which  he,  the  said  defendant,  was 
licensed  to  sell  beer  by  retail,  as  hereinafter  mentioned, 
and  not  then  and  there  being  a  sheriff's  officer,  or 
officer  executing  the  legal  process  of  any  court  of 
justice,  under  or  by  virtue  and  in  pursuance  of  the 
provisions  of  the  said  last-mentioned  act  of  parliament, 
duly  applied  for  and  obtained  from  certain  persons,  to 
wit,  John  Tanfield  and  Gervase  Ford,  the  said  6.  F.9 
then  and  there  being  supervisor  of  excise,  and  the  said 
J,  T.  then  and  there  being  collector  of  excise  for  the 
district  and  collection  within  which  the  house  after- 
mentioned  was  and  is  situate,  a  licence  under  the  hands 
and  seals  of  the  said  J.  T.  and  G.  JR,  to  sell  beer,  ale 
and  porter  by  retail  in  the  said  district,  in  a  certain 
house  and  premises  specified  in  the  said  licence,  being 
a  house  and  premises  situate  within  the  limits  of  the 
said  borough  and  district  and  collection,  and  being  the 
said  house  in  the  said  declaration  and  in  this  plea 
mentioned  to  have  been  occupied  by  the  said  defendant, 
the  said  district,   collection,   and   borough   not  being 

within 
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1833.  within  the  limits  of  the  chief  office  of  excise  in  London; 

—  and  that  before  and  at  the  said  times  when,  &c.  the  said 

Lxicmu  licence  was  and  still  is  in  fall  force  and  effect,  and  that 


Bombm.  at  the  said  times  when,  &c.  he,  the  said  defendant,  by 
virtue  of  the  said  licence,  did  sell  beer,  ale,  and  porter 
by  retail  in  the  said  house,  but  not  elsewhere  in  the 
said  borough ;  and  for  that  purpose,  and  in  so  doing, 
but  not  otherwise. or  elsewhere,  did  carry  on  the  said 
trade  of  an  alehouse-keeper  and  victualler,  and  then 
and  there  occupied  the  said  house  for  the  purpose  of 
selling  beer,  ale,  and  porter  by  retail  therein,  and 
therein  carried  on  the  said  trade  of  selling  beer,  ale,  and 
porter  as  the  defendant  lawfully  might  for  the  cause 
aforesaid.  —-3.  As  to  selling  ale  and  beer  by  retail,  and 
occupying  a  bouse,  and  trading  for  that  purpose,  within 
the  borough:  That  the  defendant  at  the  said  times 
when,  &c.  sold  ale  and  beer  within  the  said  borough, 
and  for  that  purpose  occupied  a  house  and  traded 
within  the  said  borough,  to  wit,  in  a  certain  house 
situate  therein,  under  and  by  virtue  of  a  certain  licence 
before  then,  to  wit,  on  the  said  29th  day  of  October,  &c, 
duly  obtained  by  him  for  that  purpose  under  the  pro- 
visions of  the  said  act  of  parliament,  &c«,  the  said  last- 
mentioned  house  being  specified  in  the  last-mentioned 
licence  in  that  behalf  and  such  licence  being  at  the  said 
times  when,  &c.  in  full  force.  General  demurrer  to  the 
second  and  third  pleas.  Joinder.  The  demurrer  was 
now  argued  by 

Amos  for  the  plaintiffs.  The  local  custom  is  not 
superseded  by  the  act  1 1  6. 4.  and  1  W.  4.  c.  64.  The 
preamble  of  that  statute  only  recites,  that  it  is  expedient 
to  give  greater  facilities  for  the  sale  of  beer  "  than  are 

at 
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at  present  afforded  by  licenses  to  keepers  of  inns,"  &c.    If       1 8S3. 

the  intention  had  been  to  relax  the  customs  of  particular         ' 

#  ^  TbeHfayoTor 

towns  and  corporations,  the  legislature  would  have  ex-  •  ttwwnn ' 
pressed  it  by  a  recital  to  that  effect,  as  is  done,  for 
example,  in  3  6.  3.  c.  8.  s.  1.  (a) :  but  the  first  section 
of  the  present  act,  which  makes  it  lawful  for  any  person 
licensed  as  therein  is  mentioned  to  sell  beer,  &c  by 
retail  in  any  part  of  England,  in  any  house  or  premises 
specified  in  such  license,  concludes,  "  any  thing  in  any 
act  or  acts  heretofore  made,  or  in  force  at  the  time  of 
the  passing  of  this  act,  to  the  contrary  notwithstanding ;" 
not  mentioning  customs.  Affirmative  words  in  an  act 
do  not  take  away  a  former  custom,  Co.  LitL  1 15.  a. 
Com.  Dig.  Parliament,  (R)24.  And  without  supposing 
such  a  relaxation  as  will  be  contended  for  on  the  other 
side,  this  statute  does  afford  much  greater  facilities  for 
the  carrying  on  of  the  beer  trade  in  cities  and  else- 
where than  were  before  enjoyed.  In  Simson  v.  Moss  (&), 
it  was  held  that  a  hawker's  license,  under  the  statute 
50  G.  3.  c.  41.,  did  not  give  the  privilege  of  selling 
goods  in  a  borough  where,  by  custom  and  by-law, 
strangers  were  forbidden  to  trade.  There  is  no  reason ' 
for  contending  that  beer  licenses,  under  the  present 
act,  have  a  more  extensive  effect.  No  intention  ap- 
pears, either  in  the  act  1 1  G.  4.  and  1  W.  4.  c.  64.,  or  in 
9G.  4.  r.  61.,  which  consolidates  the  previous  statutes, 
to  give  this  peculiar  advantage  to  the  trade  in  beer. 

The  Solicitor-General  contriL    Looking  at  the  whole 
statute  11  G.  4.  and  1  W.  4.  c.  64.,  it  is  plain  the  le- 

(o)  Enabling  persons  who  have  been  in  the  land  or  tea  service  stnoe  tb*> 
29th  of  November  1748,  to  exercise  trades. 
(*)  2*.  £.42.  543. 
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1833.       gislature  intended  to  take  away  restrictive  local  customs 
^  „        m  as   to  the  beer  trade.     Sect.  1.  enables  the  persons 

The  Mayor  of  * 

Leicester     licensed  under  this  act  to  sell  in  any  part  of  England, 

against 

BuftGiss.  in  any  house  specified  in  such  license.  Sect.  2.  makes 
it  lawful  for  every  and  any  person,  being  a  householder 
(except  such  persons  as  are  after  specially  excepted),  to 
obtain  a  license  for  that  purpose ;  and  the  exception  is, 
"  that  no  such  license  shall  be  granted  to  any  person 
being  a  sheriffs  officer,  or  officer  executing  the  legal 
process  of  any  court  of  justice,  nor  to  any  person,  not 
being  a  householder  assessed  to  the  poor  rates  in  the 
parish  or  place  in  which  he  shall  be  licensed  to  sell/' 
The  Court  will  not  engraft  other  exceptions  on  these, 
nor  introduce  the  qualification  that  the  party  shall,  in 
particular  places,  be  a  freeman.  The  act  is  entitled, 
"  An  Act  to  permit  the  general  Sale  of  Beer  and  Cyder 
by  Retail  in  England"  The  title  may  be  referred  to 
in  construing  a  statute:  that  of  27  G.  3.  c.44.  was 
relied  upon  in  argument  on  both  sides,  in  Free  v.  Bur- 
goyne  (a),  and  was  also  referred  to  by  the  Lord  Chan- 
cellor in  the  same  case  before  the  House  of  Lords  (b). 
The  preamble,  here,  is  not  confined  by  the  terms  used 
to  mere  defects  in  the  system  of  licenses ;  and,  if  it 
were,  it  would  not  necessarily  restrain  the  enacting 
clauses.  Bex  v.  Pierce  (c).  The  preamble  is  only  to 
be  referred  to  for  elucidation  where  the  clauses  are  not 
sufficiently  explained  aliunde.  The  twenty-ninth  section 
saves  the  rights  and  privileges  of  the  Universities  of 
Oxford  and  Cambridge,  and  the  powers  and  authorities 
vested  by  charter  or  otherwise  in  the  chancellors,  mas- 
ters, and  scholars  of  the  said  Universities,  and  their 

(a)  SB.fC,  400.  (6)  2  Bligh'i  top.  78.  JV.  8. 

(*)  3Jtf.  f&62. 
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successors;  or  in  the  master,  wardens,  freemen,  and        1833. 
commonalty  of  the  vintners  of  the  city  of  London.  These       ~~ 

J  J  The  Mayor  of 

reservations,  according  to  the  argument  for  the  plaintiffs,      Leicester 

asoiiiH 

would  be  needless ;  but  they  shew  that,  without  such  a  Buaoxw. 
reservation,  the  effect  of  the  statute  would  have  been  to 
supersede  those  particular  rights.  The  rule  is,  that, 
where  general  words  are  followed  by  words  of  excep- 
tion, "all  that  is  not  within  the  particular  shall  be 
within  the  general."  Lord  Zouck  v.  Moor  (a),  Wiltshire 
v.  James  (b).  The  policy  of  this  act  was  to  extend  the 
trade  in  beer,  and  open  it  generally  to  all  such  house- 
holders as  are  there  mentioned,  who  could  give  the 
required  sureties.  Simson  v.  Moss(c)  was  decided  on 
slight  consideration,  and  differs  from  the  present  case, 
inasmuch  as  that  turned  upon  a  restraining,  this  on  an 
enabling  statute. 

Amos,  in  reply.  Section  29.  does  not  refer  to  the 
customs  of  cities  and  boroughs;  and  it  is  borrowed 
from  the  thirty-sixth  section  of  9  G.  4.  c.  61.,  which 
clearly  was  not  intended  to  abrogate  any  local  customs. 
As  to  the  tide  of  the  present  act,  the  title  is  no  part 
of  a  statute,  according  to  many  authorities,  cited  in 
3  Dmarris  on  Statutes,  653. ;  and,  if  it  were  so,  in  this 
case  it  is  favourable  to  the  plaintiffs.  The  words  "  in 
any  part  of  England17  have  reference  merely  to  the 
limited  operation  of  the  statute,  which  extends  to  Eng- 
land only;  and  the  exceptions  in  sect  2.  are  only 
restrictions  upon  the  power  previously  given  of  taking 
out  licenses  in  places  where  they  might  have  been 
granted  before  the  act. 

(a)  2  ReiL  Rep.  280.     14  Viru  Abr.  Grants,  H.  IS.  pi.  61. 
(*)  Dyer,  58.  *.  (c)  S  JB.  $  Ad*  545. 
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Denman  C.  J.  I  must  say  that,  on  looking  to  the 
general  language  used  in  this  act,  the  Words  "  m  any 
part  of  England"  and  the  twenty-ninth  section,  it  struck 
me,  at  first,  that  the  privilege  given  by  the  statute 
extended  to  all  places  but  those  excepted.  But,  on 
further  consideration,  both  of  the  general  purport  of 
the  act,  and  of  the  first,  which  is  the  operating  clause, 
I  am  of  opinion  it  cannot  apply  to  places  where,  by  local 
custom,  the  trade  is  restricted.  It  is  true  the  second 
section  empowers  any  person  (with  the  exceptions  there 
mentioned)  to  apply  for  and  obtain  a  license;  but,  by 
the  preceding  section,  that  license  only  gives  power  to 
sell,  any  thing  "  in  any  act  or  acts  "  of  parliament  to 
the  contrary  notwithstanding:  it  does  not  supersede 
customs.  The  twenty-ninth  section  does  not  relate  to 
exclusive  rights  of  selling,  as  exercised  in  particular 
places,  but  to  the  power  of  licensing  which  existed  in 
certain  jurisdictions,  and  which  is  preserved  to  them, 
although  the  like  powers  are  abolished  elsewhere. 


Littledale  J.  The  words  of  this  statute,  in  the 
clause  enabling  parties  to  take  out  licenses,  are,  "  any 
thing  in  any  act  or  acts  heretofore  made,  or  in  force  at 
the  time  of  the  passing  of  this  act,  to  the  contrary  in 
anywise  notwithstanding:99  there  is  no  reference  to 
local  customs;  where,  therefore,  such  existed,  this 
clause  does  not  alter  them.  The  act  does  nothing  more 
in  this  respect  than  was  done  by  former  statutes:  it 
only  gives  greater  facilities  in  the  case  of  persons  not 
precluded  by  local  custom  from  obtaining  licenses. 
The  second  section,  with  the  exceptions  there  laid  down, 
is  only  a  continuation  of  the  first  As  to  the  twenty- 
ninth,  its  object  is  only  that  the  Universities  and  the 

Vintners9 
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Vintners'  Company  should  retain  the  privileges  they       1835. 

before  enjoyed,  in  regulating  licenses  within  their  re-       — 

The  Mayor  of 
spective  jurisdictions.     A  distinction  has  been  taken      Lucum 

between  this  case  and  Simson  v.  Moss  (a) 9  because  that      Bombm. 

arose  upon  a  restraining  statute;  but  there  is  nothing  to 

shew  that  the  present  act  was  meant  to  have  an  enabling 

operation  as  to  selling  in  particular  places. 

Parke  J.  I  have  had  a  strong  opinion  on  this,  case 
from  the  first  Looking  both  to  the  preamble  and  the 
body  of  the  act,  I  think  the  defendant's  pleas  cannot  be 
supported.  The  preamble  states,  that  "  it  is  expedient 
fcr  the  better  supplying  the  public  with  beer  in  England, 
to  give  greater  facilities  for  the  sale  thereof  than  are  at 
present  afforded  by  licenses  to  keepers  of  inns,  alehouses, 
and  victualling-houses;"  and  then  the  enacting  part 
of  the  section  makes  it  lawful  for  any  and  every  person 
who  shall  obtain  a  license  for  that  purpose  under  the 
act,  to  sell  beer  by  retail  in  any  part  of  England,  in  any 
house  specified  in  such  license,  "  any  act  or  acts  here- 
tofore made  to  the  contrary  notwithstanding."  That 
shews  that  the  restriction  which  the  legislature  meant  to 
take  away  was  the  parliamentary  restriction  imposed 
by  former  statutes;  and  this  is  consistent  with  the  pre- 
amble and  the  title.  The  powers  of  the  Universities 
and  of  the  Vintners'  Company,  mentioned  in  the  twenty- 
ninth  section,  are  merely  the  jurisdiction,  and  privilege . 
of  licensing  enjoyed  by  those  bodies:  they  are  not 
powers  of  the  same  kind  as  the  right  of  exclusively 
selling,  which  exists  by  custom  in  certain  boroughs. 

(•)  %B.tAd.5iZ. 
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1833.  Patteson  J.     I  am  of  the  same  opinion.    It  appears 

_  ~         m  to  me  that  this  statute  has  nothing   to   do   with   the 
The  Mayor  of  ° 

I.UCKSTXE      customs  of  particular  places.     If  it  had  been  intended 

agahut 

Bvmim.  to  take  away  these  customs,  they  might  have  been  ex- 
pressly noticed.  The  powers  saved  by  sect.  29.  are  of 
a  different  nature.  The  first  section  enables  any  per- 
son licensed  under  the  act  to  sell  beer  by  retail  in  any 
part  of  England,  in  any  house  or  premises  specified  in 
such  license.  The  argument  for  the  defendant  would 
go  the  length  of  shewing,  that  a  covenant  in  a  lease 
not  to  sell  beer  on  the  premises,  would  be  superseded 
by  the  statute. 

Judgment  for  the  plaintiffs. 


The  King  against  Dame  Jane  St.  John  Mild- 
may,  Lady  of  the  Manor  of  Marwell,  in  the 
County  of  Southampton,  and  William  Bray, 
Esquire,  her  Steward  of  the  said  Manor. 


A  copyholder     *\/f  ANDAMUS,  reciting  that  the  manor  of  Maroell, 

in  fee  sur-  JJVJL 

rendered  to  the  from    time   immemorial,   had    been    an    ancient 

use  of  mother 

person,  and        manor,  within  which  there  were  various  copyhold  te- 

beforethe'  nements  granted  by  and  held  of  the  lord  or  lady  of  the 

thwurrenderee  manor,  according  to  the  custom   of  the   manor,  and 

wm  Mn?ktedd-  demised  and  demiseable  by  copy  of  court  roll,  accord- 

of  simple  }nff  to  tne  CUstom  of  the  manor,  and  that  the  lord  or 

felony:  there  ° 

being  a  custom  lady,  and  the  steward  for  the  time  being,  held  customary 

in  the  manor  # 

that  any  tenant  courts  for  the  manor,  and  accepted,  and  of  right  ought 

of  customary 

tenements,  who  to  accept,  all  such  surrenders  of  any  of  the  said  custom- 
should  commit 
*  and  be  convicted  of  felony,  should  forfeit  his  said  tenements  to  the  lord.     Held,  that  the 
surrenderor,  before  admittance,  was  still  tenant  for  the  purpose  of  forfeiture ;  and  that  his 
estate  was  forfeited  to  the  lord,  and  the  surrenderee  not  entitled  to  be  admitted. 

«ry 
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ary  tenements  as  have  been  and  are  duly  tendered  for        18SS. 
acceptance,  according  to  the  custom  ;  and  also  of  right  ~ 

ought  to  make  re-grants  of,  and  admittance  to,  such        against 

Lady  Jans 

customary  tenements  as  have  been  surrendered  for  that  St.  John 
purpose,  to  parsons  entitled  thereto,  and  to  such  intents 
as  they  might  have  required,  and  may  require,  according 
to  the  custom.  It  then  stated  that  John  Boyes9  on  or 
about  the  4th  of  August  1830,  then  being  one  of  the 
copyhold  and  customary  tenants  in  fee  of  certain  tene- 
ments of  the  manor  according  to  the  custom,  did  duly 
make  a  surrender  in  fee  of  the  said  tenements  into  the 
hands  of  the  lady  of  the  manor,  to  the  use  and  behoof 
of  H.  Southwell  and  his  heirs  for  ever,  according  to  the 
custom  of  the  manor,  upon  condition  that,  if  Boyes 
should  pay  to  Southwell  the  full  sum  of  500/.  with 
4£  per  cent,  interest  on  the  4th  of  February  then  next, 
the  surrender  was  to  be  void ;  that  the  surrender  was 
taken  out  of  court  by  the  deputy  steward,  and  duly 
enrolled  at  the  next  general  court  holden  on  the  26th 
of  October  1830,  and  that  Boyes  did  not  pay  to  South' 
well  the  sum  of  500/.  with  interest,  by  reason  whereof 
the  same  surrender  remained  in  full  force,  and  South- 
well was  entitled  in  pursuance  thereof  to  be  admitted 
as  tenant  in  fee  of  the  premises  mentioned  in  the 
surrender;  that  application  had  been  made  to  the  de- 
fendants by  Southwell  to  admit  him,  and  that  the 
defendants  refused.  It  then  commanded  the  defendants 
to  admif  him.  The  defendants  by  their  return  con- 
ceded generally  the  right  of  admission  as  stated  in 
the  mandamus,  but  alleged  an  immemorial  custom  within 
the  manor  "  that,  if  any  customary  tenant  of  the  said 
manor  holding  customary  tenements  in  fee  or  otherwise, 
parcel  of  the  manor,  at  the  will  of  the  lord  or  lady  of 

S  4  the 
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183S.  the  said  manor,  according  to  the  custom  of  the  manor, 
should  commit  felony,  and  should  be  convicted  thereof,  he 

oMainit  should  forfeit  his  said  customary  tenements  within  the  said 
St.  Johit  manor  to  the  use  and  benefit  of  the  lord  or  lady  of  the 
said  manor  for  the  time  being,  and  his  or  her  heirs  or  suc- 
cessors for  ever;  that  Boyes  on  the  4th  of  August  18S0 
duly  made  the  surrender,  and  the  same  was  pre- 
sented; that  after  the  said  surrender  and  presentment 
thereof,  Boyes  committed  and  was  convicted  of  felony, 
which  conviction  remained  of  record,  and  was  not  since 
reversed  or  Sfet  aside."  It  then  set  out  the  record  of 
the  conviction  for  feloniously  stealing,  taking  and  car- 
rying away  five  sovereigns,  and  that  the  judgment 
of  the  Court  was,  that  Boyes  should  be  transported  for 
seven  years ;  that  by  reason  of  the  commission  of  the 
felony  aforesaid,  and  of  the  said  conviction,  the  said 
copyhold  tenements  had  escheated  to  the  lady  of  the 
manor  according  to  the  custom,  and,  therefore,  she 
seized  into  her  hands  the  same,  and  could  not  admit 
Southwell  to  the  same,  as  by  the  writ  she  was  com- 
manded. A  rule  nisi  was  obtained  for  quashing  this 
return  as  insufficient,  and  for  issuing  a  peremptory  man- 
damus. The  Court  ordered  the  case  to  be  set  down  in 
the  special  paper  for  argument,  and  it  was  argued  (a) 
in  last  Hilary  term  by 

Dampier,  for  the  crown.  The  lord  cannot  take  ad- 
vantage of  a  forfeiture  between  surrender  and  admit- 
tance, and  a  peremptory  mandamus  ought  to  issue.  The 
surrenderor  was  possessed  of  an  estate  in  fee.  The 
retum  admits  that  the  surrender  was  enrolled  regularly, 

(a)  Before  Litticdale,  Taunton,  end  PatUsonJ*. 

and 
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and  made  for  valuable  consideration.   It  was  irrevocable        1833. 
by  the  surrenderor:  it  was  an  actual  conveyance  of  the 
property,  not  a  mere  agreement  to  convey:  and,  that 


The  Kara 
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being  so,  the  surrenderee,  who  was  always  ready  to  be  JSt.  Johk 
admitted,  has  a  right  to  call  on  the  lord  to  perfect  the 
conveyance.  The  lord's  claim  to  forfeiture  accrued 
after  the  surrender,  by  escheat  No  case  is  to  be  found 
of  an  escheat  intermediate  between  surrender  and 
admittance.  There  is  one  case,  however,  which  mfcy 
direct  the  Court  Suppose  a  testator,  seised  in  fee, 
surrenders  to  the  use  of  his  will :  he  dies,  without  heirs, 
and  with  a  will.  The  lord  must  admit  the  appointee. 
He  cannot  set  up  the  escheat  intermediate  by  the  death 
of  the  tenant  without  heirs.  It  is  true  that,  in  that*  case, 
he  might  again  surrender  the  estate  in  fee,  if  he  chose, 
and  it  would  pass  by  such  surrender :  Fitch  v.  Hock- 
ley (a),  Southcotev.  Adams  (J).  The  testator,  in  this 
supposed  case,  having  surrendered  to  the  use  of  his 
"willy  might,  during  his  life,  forfeit  or  re-surrender: 
the  reason  is,  because  the  cestui  que  use  is  unknown ; 
but,  as  soon  as  he  is  known,  his  right  to  admission 
enures,  and  cannot  be  defeated  by  escheat  The  know- 
ledge and  the  valuable  consideration  of  and  by  the 
cestui  que  use  are  important.  In  the  present  case,  at 
the  time  of  the  surrender,  both  existed.  The  appoint- 
ee's claim  is  weaker  than  the  cestui  que  use's;  for  to 
the  former  is  required  a  will  and  an  admittance ;  to  the 
latter  only  admittance.  It  is  necessary,  in  the  absence 
of  all  precedents  as  to  copyholds,  to  refer  to  analogous 
cases  as  to  freeholds,    A  devise,  though  it  takes  effect 

(a)  Cro.  JSZis.  442.     4  Rep.  23a.  (6)  1  Roil,  Rep.  256. 

after 
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18SS.       after  the  testator's  death!  will  prevent  an  escheat  (a). 

In  Goodcheap's  case  (A),  a  feme  covert,  seised  of  lands 

against        in  London,  devised  them  to  be  sold  by  her  executors, 
Lady  Jaws 
St.Johk      and  died  without  heirs;  and  the  question  was,  if  the 

land  should  escheat,  or  if  the  executors  might  sell. 
But  it  seems  .the  executors  might  sell,  for  the  land 
is  bound  by  this  devise,  and  cannot  escheat.  There, 
the  testatrix  dying  without  heirs,  the  king,  as  lord, 
would  have  taken  by  escheat,  had  not  the  vendee 
of  the  executor  taken  by  a  species  of  relation ;  for  an 
immediate  devise  has  a  sufficient  inception  in  the 
lifetime  of  the  testator  to  prevent  an  escheat.  Thus, 
in  31  H.8.  45.  £.,  it  is  said,  if  a  man  devise  land 
to  another,  and  die  without  heir,  the  land  will  not 
escheat,  because  the  devise  prevents  the  escheat  by  in- 
ception in  his  life,  (c)  So  the  judgment  in  this  case  ought 
to  be  against  the  lord,  on  the  ground  of  relation,  which 
has  a  very  wide  operation  in  cases  of  copyhold.  The 
admittance  relates  to  the  surrender,  and  the  surrenderee's 
tide  begins  from  the  date  of  it.  Several  instances  of 
relation  are  put  in  a  note  to  Grantham  v.  Copley  (d).  One 
is  from  Co.  Litt.  59.  b. : — "  If  two  joint  tenants  be  of 
copyhold  lands  in  fee,  and  the  one  out  of  court,  accord- 
ing to  the  custom,  surrender  his  part  to  the  lord's  hands 
to  the  use  of  his  last  will,  and  by  his  will  deviseth  his 
part  to  a  stranger  in  fee,  and  dieth,  and  at  the  next 
court  the  surrender  is  presented,  by  the  surrender  and 
presentment  the  jointure  was  severed,  and  the  devisee 
ought  to  be  admitted  to  the  moiety  of  the  lands ;  for 

(a)  Co,  Lilt  236.  a.,  o.  (1);  and  tee  S  Cruise  Dig.  456. 

(6)  49  Ed.  5.  fo.  16.  abridged  in  Brooke'*  Abr*  tit.  Devise,  pi.  20. 

(e)  Cited  in  1  RoUe,  214.  (d)  2  Saund.  422.  a,  n.  2. 

now 
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mm  by  relation  the  state  of  the  land  was  bound  by  the  stir-        1 838. 
render."    After  the  surrenderee  has  been  admitted,  he        " 
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may  lay  his  demise  in  ejectment  to  recover  the  copyhold        against 

Lady  Jakx 
premises,  on  the  day  of  the  surrender,  or  any  day  be-       St.  John 

tween  that  and  the  admittance ;  Holdfast  \.  Clapham  (a). 
Carr  v.  Singer  (b)  shews  that,  where  there  is  no  custom 
prescribing  the  mode  of  barring  an  entail  of  copyhold, 
it  may  be  barred  by  surrender  to  the  use  of  a  will.  la 
that  case,  Willes  C.  J.  says, — "  When  there  is  a  will  and 
admittance,  that  has  a  retrospect  to  the  surrender  to  all 
intents,  and  it  is  therefore  a  bar  from  the  time  of  the 
surrender,  not  from  the  death  of  the  testator."  But 
it  will  be  said,  that  the  doctrine  of  relation  applies  only 
as  between  the  parties,  or  those  claiming  under  them, 
and  that  here  the  lord  is  a  stranger  to  the  surrenderor, 
and  as  he  claims  an  interest,  and  is  not  merely  an  in- 
strument of  conveyance,  he  is  not  barred.  First,  it  is 
a  universal  rule,  in  all  conveyances  where  there  are 
several  times  and  acts,  that  there  should  be  a  relation 
of  all  the  subordinate  parts  to  the  most  essential  part 
Secondly,  a  joint  tenant,  by  whose  surrender  the  right 
of  survivor  is  barred,  Co.  Litt.  59.  &.,  and  an  issue  in 
tail,  whose  estate  is  barred,  Carr  v.  Singer  (6),  are 
strangers  to  the  surrenderor.  Thirdly,  the  lord  did  not 
at  one  time  (/•  e.  before  the  forfeiture)  claim  an  interest, 
the  interest  was  then  in  the  surrenderee :  Vaughan  v. 
Atkins  (c\  and  one  who  has  undertaken  to  hold  as  de- 
positary to  the  use  of  the  surrenderee,  cannot  afterwards 
claim  in  interest.  The  lord  was  only  an  instrument,  and 
no  change  of  circumstances  could  divest  him  of  that  cha- 
racter, though  it  might  cause  an  alteration  in  the  convey- 

(a)  1  T.  R.  600.  (6)  2  Fes.  sen.  60S. 

(c)  5  Burr.  2764. 

ance. 
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1835.       ance  (a).    The  words  of  Ashurst  J.  in  Holdfast  v.  Clap- 
ham  (6),  will  be  cited  to  shew  that  it  is  only  "  as  against 
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Mom*  all  persons  but  the  lord,  that  die  tide  of  the  surren- 
gr.Joiur  deree,  after  admittance,  is  perfect  as  from  the  time  of 
the  surrender,  and  shall  relate  back  to  it"  But  that 
is  a  mere  obiter  dictum,  and  no  authority  is  cited  in 
support  of  it ;  and  the  report  in  that  respect  may  pro- 
bably be  incorrect  A  MS.  note  of  this  part  of  the  judg- 
ment by  Mr.  (afterwards  C.  J.)  Gibbs,  is  as  follows:— 
"  An  ejectment  may  be  maintained  even  without  ad- 
mittance, for  the  dde  is  good  against  every  one  but  the 
lord:  admittance  is  required  for  his  sake."  That  passage 
can  only  apply  to  an  heir,  for  he  only,  before  admittance, 
can  maintain  ejectment  It  is  clear  the  case  of  an  heir 
and  not  of  a  surrenderee  was  spoken  of  by  the  learned 
Judge:  it  is,  at  best,  a  mere  obiter  dictum,  but  it  is 
more  probably  an  inaccuracy  of  the  reporter.  But  the 
case  put,  of  surrender  to  the  use  of  the  will  when  the 
testator  dies  without  heirs,  is  an  instance  where  even 
the  tide  of  the  surrenderee  is  good  against  the  lord. 
So  is  Goodcheajfs  case  (c),  which  is  one  of  freehold,  and 
is  therefore  a  case  a  fortiori :  for  a  freehold  is  not  so 
easily  divested  and  transposed;  but  an  estate  at  will  is 
a  creature  of  the  will,  and  is  not  necessarily  conveyed 
by  external  symbols.  It  may  be  said  that,  as  the  lord  is 
not  benefited  by  the  surrenderee's  escheat,  according  to 
Hoe  <L  Jeffby  v.  HicJcs(d\  he  must  be  benefited  by  the 
surrenderor's,  else  he  would  have  no  forfeiting  tenant 
But  the  answer  to  that  is  given  by  the  Master  of  the  Rolls 
in  Burgess  v.  Wheate  (e) : —"  It  is  not  every  argument  in 

(a)  Utt.  §  552.  (6)  1  2*.  JR.  650. 

(c)  49  Ed.  3.  fol.  16.  (d)  3  WUs.  13. 

(e)  1  W.  Black*.  144. 

law 
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law  or  logic  that  holds  &  converse    There  should  be  a       1833. 
reciprocal  right  to  have  a  reciprocal  equity."    The  • 

rjg}>t  of  the  lord  is  to  have  a  serviceable  tenant,  either  by  am* 
substitution  or  continuance.  Thu$,  if  a  mortgagor  dies  s/johm* 
without  heirs,  the  lord  cannot  redeem  (a);  if  the  inor>  - 
gagee  die  without  heirs,  the  mortgagor  may  redeem  and 
enter  against  the  lord;  Pcadett  v.  The  Attorney-Ge- 
neral (b).  If  disseisor  die  without  heirs,  the  disseisee 
may  enter  against  the  lord  who  has  entered  for  the  dis- 
seisor's escheat  (c) ;  if  the  disseisee  die  without  heirs, 
the  lord  will  not  take  if  the  tenant  have  title  (d).  If 
a  vendee  die  without  heirs  before  conveyance,  the  lord 
takes  nothing ;  if  the  vendor  die,  the  lord  must  make 
a  title  to  the  vendee,  and  must  hold  the  purchase  money 
as  trustee  for  the  vendor's  personal  representative,  Bur- 
gas  v.  WheaU  (<?).  It  has  been  said  that  a  lord  pro 
tempore  might  admit  in  fee,  because  it  was  for  the  suc- 
ceeding lord's  benefit  that  he  should  have  a  tenant,  in 
roped  of  the  service  to  be  rendered  (g).  The  reciprocity 
is,  not  to  have  &  forfeiting  tenant,  but  a  tenant  to  do 
the  service.  There  are  many  cases  where  the,  lord  will 
not  have  a  forfeiting  tenant.  An  heir,  before  admit* 
tance  cannot  forfeit;  if  so,  the  lord  has  there  no  for- 
feiting tenant  If  the  surrenderee  on  condition;  be 
admitted,  and  forfeits,  the  surrenderor  can  claim  against 
the  lord  on  performance  of  the  condition ;  if  so,  the 
lord  has  no  forfeiting  tenant.  Between  the  death  of  a 
testator  without  heirs  and  admittance  of  appointee, 
there  is  no  forfeiting  tenant.  But,  conceding  the 
argument  from  reciprocity,  then  because  alienation  and 

(a)  Co.  ZUt.  SOS.  a,  (b)  Hard.  465. 

(c)  Co.  LiU.  268.  b.  (d)  Co.  Lit.  268. 6. 

[e)  1  W.  Black.  1501  fe)  Gilbert's  Tenure  205. 
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escheat  are  convertible  terms,  and  he  who  can  alienate 
can  cause  escheat,  and  vice  versa,  as  here  the  sur- 
renderor could  not  alienate,  he  cannot  cause  escheat. 
Again,  by  forfeiture  for  felony,  all  estates  made  after 
the  felony  are  avoided  (a).  Here  a  surrender  after  the 
felony  would  have  been  bad;  consequently,  by  reci- 
procity, a  surrender  before  the  felony  must  be  good. 

A  surrender  is  an  alienation :  it  is  at  least  a  charge, 
and  more  than  a  possibility.  But  possibilities  and 
contingencies  bind  freehold  estates  in  the  hands  of 
the  lord  claiming  by  escheat,  Nichols  v.  Nichols  (b). 
Lease  for  life  conditioned  that  lessee  should  have  a 
fee  if  lessor  should  die  without  issue.  Lessor  being 
attainted  of  treason  by  act  of  parliament,  whereby  all 
his  lands  were  forfeited,  died  without  issue :  and  it  was 
adjudged  that  the  lessee  had  the  fee  against  the  crown ; 
"  for  the  lessor's  escheat,  nor  any  cause  whatever,  shall 
prejudice  the  lessee;  but  when  the  condition  is  per- 
formed, the  fee  vests  in  the  lessee,  discharged  of  all 
incumbrances  made  by  the  lessor,  or  under  felony  or 
treason  done  by  him."(c)  Lord  Coke  says  of  a  lease 
for  life  conditioned  to  have  fee,  that  the  fee  passes  not 
before  the  performance  of  the  condition ;  and  he  adds 
afterwards,  "  This  enures  as  an  executory  grant."  (d) 
But  Plowden,  486,  487.  of  the  case  before  cited,  says, 
"  The  condition  is  an  agreement  real,  with  which  the 
land  is  charged,  into  whatsoever  hands  it  comes,"  so 
that  no  act  between  the  grant  and  the  day  shall  pre- 
judice the  lessee.  No  fee  passed,  yet  it  was  bound. 
In  Co.  Litt.  218.  a.  it  is  said,  "  If  the  condition  be 


(a)  Co.  Litt.  390.  b. 
(c)  Plowd.486. 


(6)  Plowd.  481. 
(<Q  Co.  LiU.  217.  b. 
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to  increase  an  estate,  that  is  to  say,  (that  the  lessee 
is)  to  have  fee  upon  payment  of  money  to  the  lessor 
or  his  heirs  at  a  certain  day,  and  before  the  day 
the  lessor  is  attainted  of  treason  or  felony,  and  also 
before  the  day  is  executed,  now  is  the  condition  become 
impossible  by  the  act  and  offence  of  the  lessor;  and 
yet  the  lessee  shall  not  have  fee,  because  a  pre- 
cedent condition  to  increase  an  estate  must  be  per- 
formed, and,  if  it  become  impossible,  no  estate  shall 
arise."  The  execution  of  the  attainted  person,  there, 
was  the  only  reason  why  it  became  impossible  to  per- 
form the  condition;  payment  to  the  attainted  person 
before  execution  would  have  taken  the  fee  from  the 
lord  by  relation,  for  an  attainted  person  is  not,  to  all 
purposes,  dead  in  law.  It  will  be  said,  that  Panslett 
v.  The  Attorney-General  (a)  shews  merely  that  the  sur- 
renderor or  mortgagor  may  redeem  against  the  lord  who 
takes  on  escheat  of  the  admitted  surrenderee;  but  it 
proves  also,  that,  where  a  perfect  tenant  forfeits,  the 
lord  shall  not  retain:  why  then  should  he  retain  on 
forfeiture  of  a  tenant  who  has  surrendered,  who,  when 
he  surrendered,  had  full  dominion  over  the  estate? 
Giles  v.  Grocer  (J).  Such  a  person  may  so  affect  it, 
that,  into  whatsoever  hands  it  comes  by  forfeiture,  it 
shall  be  bound;  WalsinghanCs  case(c).  The  lord,  by 
escheat,  is  assignee  and  privy  in  law(d).  He  takes, 
therefore,  subject  to  lien.  The  estate  or  the  land  i* 
bound.  Co.  Litt.  388.  b.  shews  that,  in  certain  cases, 
although  as  between  two  parties,  the  estate  of  a  sur- 
renderor may  have  vanished,  yet,  as  to  a  third  person, 
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(a)  Hardr.465. 
(c)  Plowd.  559. 


(ft)  9Bing.\39. 161. 

(d)  Co.  Litt.  915.  ft.  352.  a<. 
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it  shall  remain.  The  estate  may  be  freed  from  a  trust, 
but  not  from  a  charge;  Wokingham's  case  (a).  Even 
if  the  estate  be  gone,  still  the  land  is  charged  (&),  and 
the  lord  cannot  retain  it* 

Assuming  that  the  doctrine  of  relation  doe?  not  apply 
in  this  case,  still  the  lord  may  be  bound;' for  it  may 
be  contended  that  the  lord  is  owner  in  demesne,  so  that 
the  custom  does  not  apply.  The  surrenderor  after  sur- 
render is  not  tenant  to  every  intent;  he  continues  tenant 
merely  for  preservation  of  the  tenancy,  and  not  to  cause 
escheat (c).  In  Co. Lit.  62. a.,  it  is  said,  "By  surrender 
out  of  court  the  copyhold  estate  passes  to  the  lord  under  a 
secret  copdition  that  it  be  presented  at  the  next  court 
according  to  the  custom  of  the  manor;"  and  in  Co.  Copy- 
holder, s.  39.  it  is  said,  "  Till  admittance,  the  lord  takes 
notice  of  the  grantor  as  tenant;"  not  that  he  is  really 
tenant.  "  The  interest  is  in  him  but  secundum  quid)  and 
not  absolutely.  The  grantee  cannot  be  deluded  of  the 
effects  of  his  surrender."  In  Rex  v.  Boughey  (d\  Hol- 
royd  J.  says,  that,  "  until  admittance,  the  estate  is  not 
completely  taken  out  of  the  surrenderor."  But  he  who 
forfeits  must  not  be  simply  secundum  quid  a  tenant :  the 
estate  must  be  completely  in  him,  forfeiture  being 
strictissimi  juris.  In  early  timgs  both  surrender  ant) 
admittance  were  real  conveyances.  Surrender  was  one 
conveyance,  admittance  of  the  party  recommended  Ly 
the  surrenderor  was  another.  The  admittance  then 
was  of  grace  and  favour,  now  it  is  of  right  (e);  and 
when  custom  had  bound  the  lord  to  admit,  both  were 
parts  of  one  conveyance ;  the  latter  formal  and  governed 


(a)  Plowd.559. 
(c)  Co.  LitL  62.  a. 
(<?)  2  WiU.401. 


(b)  Lilt.  s.  289.     Co*  ZJUt.  549.  a. 
4  Co.  2J.a.      (d)  \B.$C.  573. 
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by  the  former,  which  is  the  essential  part     In  the  one       183$. 

view,  "  the  surrenderee  is  in  by  grant  of  the  lord,"       — — 
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Rigden  v.  Fattier  (a),  Crouther  v.  Oldfield  (ft),  and  so  is       ****** 

the  title  pleaded.  And  in  that  view  the  lord  most  be  St.  Jon* 
considered  as  in  by  the  surrender.  In  the  other,  re- 
lation must  operate.  But  suppose  the  cestui  qui  use  did 
not  seek  admittance.  The  lord  had  no  right  to  or  wish 
for  the  land ;  he  required  a  serviceable  tenant  Hence 
the  surrenderor,  being,  the  lord's  villain,  must  by  the 
lord's  will  have  continued  tenant.  But  the  will  of  the 
lord  so  continuing  him  tenant  ought  not  to  operate 
against  the  cestui  qui  use  for  tl)e  purpose  of  forfeiture ; 
for  "  the  estate  is  really  in  the  lord,  though  the  sur- 
renderor shall  have  the  profits :*'  Allen  v.  Nash(c)9 
Rigden  v.  Fattier  (a).  It  is  said  in  Taverner  v.  Cronp* 
well(d)  that  the  party  admitted  is  in  by  the  surrenderor, 
but  that  has  reference  to  the  proposition  which  follows, 
that  the  lord  cannot  affect  the  estate  with  any  charges 
in  its  transit  through  him. 

The  surrenderor  has  an  usufruct  to  allow  him  to 
perform  service,  but  to  give  him  more  would  prejudice 
the  lord,  for  by  escheat  the  service  is  destroyed.  "  Te- 
nancy is  the  fruit;  escheat  is  the  tree  itself."  (Spelmaru) 
After  surrender  he  remains  tenant  by  fiction,  to  preserve 
the  tenancy,  but  not  so  that,  by  fiction,  the  tenancy  may 
be  destroyed.  Tenancies  are  often  for  certain  and  not 
all  purposes.    Butler  and  Baker's  case  (e). 

This  forfeitnre  is  by  custom,  and  which  to  be  valid 
must  have  commenced  before  the  time  of  legal  memory. 
The  lord  had  full  power  over  the  estate  before  the 

(a)  9  Fes.  mo.  257.  (6)  1  Salic.  365. 

(c)  Noy.  152.  (<*)  4  Rep.  87  a. 

(e)  3  Co.  29A»     See  Plowd.  486.    Co.  UU,  3  b. 
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*9S3.       tenant  had  gained  an  estate  according  to  the  custom, 
'   v  for  otherwise  the  lord  could  not  have  imposed  the  con- 

again*  dition  now  relied  upon,  it  being  solely  for  his  benefit* 
St.  Johw  But  at  that  time  a  surrender  was  an  actual  conveyance 
of  the  estate  to  the  lord,  and  he  actually  regranted  the 
estate  by  admittance.  The  surrenderor  was  no  tenant 
after  the  surrender  and  before  admittance.  His  felony, 
therefore,  could  not  have  been  contemplated  by  the 
custom;  he  could  not  forfeit  to  the  lord  what  the 
lord  had  already.  The  felony  contemplated  was  that 
of  the  then  actual  tenants,  those  unaffected  by  sur- 
render. The  custom  now,  no  more  than  then,  applies; 
it  is  a  private  custom,  it  causes  forfeiture,  and  is  to 
be  stricdy  construed.  A  grant  of  conusance  does  not 
include  subsequently  created  actions  (a).  So  grant  of 
conusance  within  a  manor,  gives  none  over  land  sub- 
sequently escheated  (b). 

It  may  be  said  that  the  lord  will  be  defrauded  if  the 
estate  be  neither  in  the  surrenderor  nor  the  surrenderee 
for  the  purpose  of  forfeiture,  for  by  universal  practice 
the  mortgagee  is  never  admitted.  Now,  if  such  be  the 
practice,  the  argument  prims  irapressionis  becomes  the 
stronger,  for  some  case  ought  to  have  been  found  which 
would  be  an  authority  on  the  other  side.  It  is  enough, 
however,  to  say  that  the  mortgagee  would  be  defrauded 
if  the  surrenderor  did  forfeit,  for  he  would  lose  his 
pledge,  the  lord  only  shifts  his  tenant.  •  Fraud  must  be 
alleged ;  it  will  not  be  presumed  in  a  case  of  mandamus. 
The  lord  will  lose  no  fruit  of  tenure,  he  is  triply 
secured,  by  the  continuing  tenancy  of  the  surrenderor, 

(a)  14  H.  4.,  90.     See  also  4  Inst.  205.     Dams' s  Rep.  63  o.     Bro. 
Abr.  <<  Conusance,"  pi.  56. 
(6)  Plow*.  13a 
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i  Admittance  is  either  sought  for  or  not.     If  it  be  sought 
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for,  no  question  arises.     If  it  be  not  sought  for,  the        aedn* 
surrenderor's  interest  is  gone,  and  the  lord  may  pro*  .    Sr.  Johw 
claim  and  seize  quousque,  &c.     In  case  of  a  surrender 
to  will  and  no  heir,  the  lord  seizes  till  the  appointee 
comes  in. 

It  will  also  be  objected,  that  the  surrenderor  may 
forfeit  by  waste,  which  is  a  real  mischief  to  the  lord. 
But  that  is  remote,  and  will  not  be  presumed.  An 
admitted  surrenderee  in  mortgage  might  so  forfeit,  but 
the  surrenderor  might  redeem. 

A  surrender  in  these  times  is  a  conveyance  to  the 
lord.  If  not,  why  insist  on  admittance  by  the  lord  ? 
Hence  a  man  may  convey  to  his  wife  and  to  future 
uses.  A  surrender  is  different  from  a  grant  at  common 
law,  because,  in  a  grant,  %  nothing  can  pass  if  the 
grantee  be  non-existing  (a).  But  a  surrenderee  may 
be  non-existing,  therefore  by  surrender  something  does 
pass :  "  no  more  passeth  to  the  lord  but  to  serve 
the  limitation  "  (6).  A  surrender  to  the  lord  operates 
by  transmutation  (c).  It  resembles  a  feoffment  to  uses. 
If  the  uses  be  future,  the  feoffor  has  a  right  to  the 
profits,  and  must  therefore  do  the  services  (d) ;  but  he 
is  not  tenant  to  cause  escheat,  though  he  is  tenant 
to  serve  on  juries.  Because  he  takes  the  profits,  he  is 
bound  to  do  the  services ;  not  because  he  is  simply  a 
tenant  to  the  lord,  for  the  feoffee  is  tenant. 

It  may  be  said,  that  on  a  covenant  to  stand  seised  to 
future  uses,  the  lord  shall  take  on  the  covenantor's  escheat. 
But  that  is  doubtful;  Broke" s  Abr.  tit.  "  Fecffinent  to 

(a)  Co.  Copykr.  j.41.  (6)  Co.  Lilt.  596. 

(e)  See  Co.  LUU  271  b.  (<Q  JMU  i.  462. 

T  2  Uses," 
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J 833.        Uses,"  pi.  50*,  is  contra;  and  again,  the  covenantor  is 
■■  simply  tenant:  there  is  no  conveyance,  only  a  covenant 

The  Kimq  / 

:  against       which  equity  will  not  enforce  against  the  lord.    Bur- 
Sr.  Johw  a  .  gain*  v.  Spurting  (a),  which  seems  contrary,  may  be  so 
explained,  for  in  that  case  there  was  a  surrender  out  of 
court,  on  condition  to  be  void  on  repayment,  &c.; 
before  presentment  or  repayment  there  was  a  second 
surrender,  then  repayment,   then  a  third  surrender. 
The  second  surrender  was  held  good,  "  for  the  estate 
was  not  out  of  the  surrenderor  by  the  first  surrender." 
Now  in  that  case  it  must  be  observed  that  the  contest 
was  between  the  second  and  third  surrenderees;  the 
surrenderor  would  be  bound  by  the  second  surrender, 
and  the  third  surrenderee  claiming  under  him  would 
be  also  bound.     But  suppose  there  had  been  no  repay- 
ment, could  the  second  or  third  surrenderee,  or  the 
lord  by  escheat,  have  taken  against  the  first  surrenderee? 
Lord  Hale(b)f  speaking  of  this  case,  says,  "  the  interest 
is  bound  by  the  first  surrender,  though  the  estate  does 
not  pass  till  presentment."     So  that  the  want  of  pre- 
sentment, not  of  admittance,  was  the  ground  of  the 
decision.  '  It  appears  not  only  from  what  Hale  says,  but 
from  the  report  in  Croke,  that  if  the  first  surrender  had 
been  duly  presented,  that  would  have  bound  the  land. 
That  case,  therefore,  is  nothing  more  than  a  mortgage 
without  delivery  of  title  deeds,  and  a  second  mortgage 
with  delivery,  or  a  sale  without  register,  and  a  second 
sale  with  register,  the  second  conveyance  being  bona 
fide. 

It  may  be  objected  that  a  surrender  is,  in  the  books, 
likened  to  a  feoffment  within  the  view  without  livery 

(*)  Cro.  Car.  275.  283.  (6)  Co.  LiU.  62.  a.  note  411. 

where 
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where  nothing  passes  till  the  entry  (a);  but  it  may  be       18 S3. 

answered,  that  a  feoffment  with  livery  is  so  peculiar  that 

no  conveyance  is  like  it,  not  even  a  fine,  though  it       against 

acknowledges  a  previous  feoffment.     And  that  objec-  «   St.  John 

tion  proves  too  much.     The  feoffor's  heir  (there  being 

no  entry)  takes  unbound ;  not  so  the  surrenderor's  heir. 

The  feoffee's   heir  in  like  case  takes  nothing.    The 

unadmitted   surrenderee's    heir   will  take  by  descent. 

Besides,  as  against  feoffor  and  those  claiming  by  his 

act,  the  feoffment  within  view  has  operation,  an  interest 

passes   which    cannot  be  countermanded:    Parsons  v. 

Perns  (6).     It  may  also  be  argued,    that  the  lord  after 

escheat  would  be  bound  on  the  death  of  such  feoffor 

without  heir,  for  it  is  an  inchoate  conveyance.     So  an 

equitable  mortgage  is  good  against  the  crown :  Casberd 

v.  Ward{c).    So  the  lord  is  bound  in  the  case  before 

referred  to  from  Burgess  v.  Wheate(d).     In  a  surrender 

the  lord  is  privy,  the  surrenderee  has  a  right  for  which 

he  has  given  valuable  consideration,   a  conveyance  is 

in  progress,  the  part  gone  by  is  binding,  the  future  Is 

certain,  therefore  the  lord  is  bound:  Rector  qfChcding- 

torts  case  (e). 

The  return  may  be  set  aside  on  another  ground.  The 
enrolment  of  the  surrender  binds  the  lord;  and,  as  said 
in  Sir  W.  Black.  167.,  "  If  jhe  lord  consent  to  a  con- 
dition or  trust  on  the  court  roll,  he  is  bound  by  it" 
Tenant  'for  life  of  a  copyhold  suffers  a  recovery  in 
fee  in  the  lord's  court,  there  is  no  forfeiture,  for  the 
lord  is  a  party.  Keen  v.  Kirby  (g).  Could  Lady  Mild- 
may  have  taken  a  secoriti  surrender  to  herself  from 

\a)  Co.IM.49b.  ib)  1  Vent.  186. 

(c)  6  Price,  411.  (rf)   I  W.  BL  150. 

(«)  1  Co.  155. b.  fe)  1  Mod.  199. 

T  S  Bqyes? 
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18 S3.  Boyes?  No,  because  she  was  privy  to  the  first  If 
privy  in  one  case  she  is  so  in  all.  She  knows  and  has 
acknowledged  the  condition,  and  cannot  now  set  up  a 
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There  are  two  cases  which  appear  adverse  to  this 
application;  Doe  v.  Wroot(a)  shews  that  till  admittance 
of  the  surrenderee  of  a  copyhold  upon  mortgage,  the 
surrenderor  continues  the  legal  tenant,  and  cannot 
devise  the  equity  of  redemption  even  after  the  surrender 
made,  without  a  new  surrender  to  the  use  of  his  will. 
Undoubtedly,  between  him  and  the  lord,  he  continues 
tenant  for  the  purpose  of  service.  But  there  is  another 
answer.  On  repayment  of  the  mortgage  debt,  satisfac- 
tion is  entered  on  the  roll,  and  the  mortgagor  is  not 
re-admitted.  If  he  before  repayment  were  not  obliged 
to  surrender  to  the  use  of  the  will,  the  appointee  would 
claim  admittance  where  there  was  no  surrender  to  the 
use  of  the  will,  which  would  be  absurd.  Besides,  what 
has  been  said  of  Burgainev.  Spurting  (b)  applies  to  Doe 
v.  Wroot  in  principle.  The  other  case  is  Peachy  v.  The 
Duke  of  Somerset  (c) :  tenant  of  inheritance  of  copyhold 
surrendered  in  strict  settlement;  he  having  an  infant  son 
committed  forfeiture;  there  was  no  admittance  on  the 
surrender,  and  Lord  Macclesfield  thought  the  whole  inhe- 
ritance was  forfeited.  His  opinion,  however,  was  obiter, 
the  infant's  case  was  not  before  the  Court.  The  grounds 
of  the  Chancellor's  opinion  are  from  the  forfeiting  and 
escheating  of  trustees  at  common  law,  and  from  the 
necessity  of  the  lord  having  a  forfeiting  tenant.  But 
trustees  at  common  law  are  very  tenants ;  and  it  seems 


(a)  5  Eat,  138.  (6)  Cro.  Car.  273,  283. 

(c)  1  Str.  447.     free,  in  Chanc.  568. 


from 
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from  what  has  been  said,  that  a  forfeiting  tenant  is  not  1833. 

necessary  in  freeholds,  much  less  in  copyholds. 

'                                                             rj  The  Kino 

For  these  reasons  the  return  is  no  answer,  and  a  against 

Lady  Jans 

peremptory  mandamus  must  go.  Sr.  Jon* 
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Phillip  Williams  contrk.  The  question  in  this  case 
depends  upon  two  points :  first,  could  Boyes*s  conviction 
have  created  a  forfeiture  if  he  had  not  made  the  sur- 
render? and,  secondly,  does  the  surrender  to  Southwell 
.prevent  the  forfeiture  before  his  admission;  in  other 
words,  was  Southwell  or  Boyes  the  tenant  at  the  time 
when  the  forfeiture  accrued  ? 

As  to  the  first  point,  it  is  clear,4  the  custom  being 
uncontradicted,  that  Bqyes's  conviction  would  have 
created  a  forfeiture  if  he  had  not  made  the  surrender. 

As  to  the  second  point,  the  several  authorities  cited 
on  the  other  side  as  to  the  doctrine  of  relation  only 
shew  that  that  doctrine  applies  as  between  the  parties 
to  the  surrender,  and  that  the  effect  of  it  is,  as  between 
them,  that  the  surrenderee's  title  begins  from  the  date 
of  it ;  but  they  do  not  in  any  degree  establish  that  the 
surrenderee  has  any  title  as  against  the  lord  before  admit- 
tance ;  and  if  he  has  not,  it  follows,  that  if  the  surren- 
deror, who  still  continues  the  lord's  tenant,  before  the 
admittance  of  the  surrenderee  commits  felony,  the  land 
escheats  to  the  lord.  The  surrender  does  not  vest  any 
thing  in  the  lord  in  any  case,  but  where  the  surrender  is 
absolute  without  the  expression  of  any  use  or  condition, 
and  then  only  when  no  other  intention  can  be  collected. 
The  surrenderor  is  trustee  for  the  surrenderee,  and  the 
trust  lives  are  all  that  the  lord  will  look  to.  There  are 
numerous  authorities  to  shew  that  the  surrenderor  con- 
tinues tenant  till  the  admittance  of  the  surrenderee.     In 

T  *  Berry 
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1833.        Berry  v.  Greene  (a),  a  copyholder  surrendered  to  the  use 

_   „  of  J.  S. :  the  lord  without  reasonable  cause  refused  to 

71m  Kiko 

again*  admit  him.  The  question  was,  if  he  might  enter  without 
Sr.JoHir  admittance?  The  Court  held  that  he  could  not,  for 
after  the  surrender,  and  before  admittance,  he  who 
maketh  the  surrender  continueth  in  possession,  and  not 
'the  lord  or  cestui  que  use.  So  in  Fitch  v.  Hockley  (6), 
where  a  copyholder  surrendered  to  certain  uses,  and 
then  to  the  use  of  his  will,  it  was  held  that  the  fee 
remained  in  the  surrenderor,  so  that  he  continued  , 
tenant  to  the  lord.  In  Smith  v.  Triggs  (c),  Pratt  C.  J. 
said,  "  We  all  know  the  surrender  was  only  an  instru- 
ment by  which  the  lord  took  nothing,  and  the  estate 
notwithstanding  remained  in  the  surrenderor.  This  is 
plain  from  Cro.  Elizabeth,  441."  In  Vinrts  Abn  tit. 
Copyhold,  P.  a.  2.,  it  is  said  a  surrenderee  can  have  no 
title  before  admittance,  for  which  Barker  v.  Denham  (d) 
is  cited.  That  case  is  stated  in  Viner's  Abr.  Copy- 
hold, B.  b.  5.,  and  is  as  follows :  "  Custom,  &c,  that 
a  copyholder  might  surrender  out  of  Court  into  the 
bands  of  two  customary  tenants  to  the  use  of  another, 
and  that,  at  the  next  Court,  the  surrenderee  used  to  be 
.  admitted ;  a  surrender  was  made  into  the  hands  of  the 
steward  out  of  the  Court,  but  the  party  to  whose  use  it 
was  made  died  before  the  next  Court;  and  the  supple- 
ment to  Coke's  Complete  Copyholder,  s.  4. ;  citing  the  same 
case,  says  it  was  resolved  that  he  was  not  a  copyholder 
within  the  custom;  for  by  the  surrender  before  ad- 
mittance the  surrenderee  hath  no  possession,  and  the 
heir  is  in  by  descent,  and  holds  by  the  copy  of  his 
ancestor,  and  so  the  cestui  que  use  is  not  a  perfect  nor 

(a)  Cro.  Etix.349.  (6)  Cro.  Etix.  449. 

(e)  Sir.  487.  (rf)  Styles,  145. 

complete 
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complete  copyholder .  and  it  may  be  compared  to  the  case        1.8SS. 
where  a  man  makes  a  feoffment  in  fee  of  lands,  and  _r 

makes  livery  within  the  view ;  it  is,  no  perfect  livery  till  J?™?* 
he  doth  enter  into  the  lands,  but  the  feoffor  may  punish  St.  Jon* 
a  trespass  there  done  in  the  interim,  for  it  is  but  in- 
choatnm  till  he  enter ;  and  so  it  is  in  the  case  of  a  copy- 
holder,  the  surrender  is  but  quasi  incboatum,  as  before, 
till  he  be  admitted  to  the  copyhold."  And  in  Vin.  Abr. 
tide  Copyholder,  B.  b.,  it  is  said  (eking  Show.  87.)  that  a 
.  surrenderee,  before  admittance,  has  neither  jus  in  re 
nor  ad  rem,  nor  has  he  any  remedy  if  the  lord  refuse* 
to  admit.  And,  further,  "  that  a  surrenderor  of  copy- 
hold  land  continues  seised  until  admittance  of  the  sur- 
renderee ;"  and  Fisher  v.  Wigg  (a)  is  cited.  In  the  same 
work,  tide  Copyholder,  D.  b.  8.  it  is  said,  "if  copy- 
holder surrenders  to  2?.,  and  the  steward  will  not  admit 
him,  and  B.  enters  and  occupies  the  land,  and  the  lord 
brings  ejectment ;  B.f  though  not  admitted,  may  plead 
not  guilty,  and  shall  have  a  verdict ;  quaere  rationed,  for* 
in  respect  of  the  possession,  it  seems  the  lord's  title  i» 
eldest ;  for  his  title  to  the  freehold  is  good  and  lawful* 
and,  consequently,  to  the  profits  of  the  freehold,  unless 
another  can  make  tide  to  the  profits,  which,  in  this  case, 
seems  difficult  without  an  admittance.  Quaere,  if  the 
reason  is  not  that  the  lord  is  partkeps  crimmis,  supv 
posing  him  not  to  suffer  the  steward  to  admit  B"  Ar- 
nold v.  George  (b).  And  then  there  is  a  note,  that  ia 
the  supplement  to  Co.  Comp.  Copyh.  s.  5.,  which,  cites  the 
same  case,  it  is  said  that  it  shall  be  found  against  the 
lord,  because  he  is  particeps  criminis,  because  it  shatt 
be  intended  that  the  lord  would  not  suffer  the  steward 

(a)  ]  P.  Wms.  17.  (6)   Telv.  16. 

to 
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1883.  to  admit  him,  and  Lord  Coke  makes  no  quaere  of  it 
But  it  is  added,  that  Lord  Chief  Baron  Gilbert,  in  his 
Treatise  on  Tenures,  p.  273.,   says,   it  seems  to  him 
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St.  Johh  "  that  the  reason  of  the  case  was,  that  after  the  sur- 
render the  estate  continued  in  the  surrenderor,  and  not  in 
the  lord;  and  so  the  possession  of  the  surrenderee  was 
illegal  against  the  surrenderor,  yet  it  was  good  against 
every  body  else,  and  so  against  the  lord's  lessee." 

In  the  great  case  of  Boe  dem.  Jeffereys  v.  Hicks  (a), 
where  the  question  arose  on  a  surrender  to  one  who 
was  convicted  of  felony  and  hanged  without  admittance, 
it  was  held,  after  full  consideration,  that  the  lands  were 
not  forfeited  to  the  lord,  but  descended  to  the  heir  of 
the  surrenderor,  and  that  upon  the  principle  that  by  the 
surrender  nothing  vests  in  the  surrenderee,  nor  in  the 
lord;  but  until  admittance,  the  estate  in  law  is  in  the 
surrenderor.  In  Com.  Dig.  Copyhold,  G.  3.  it  is  laid 
down,  "  if  a  copyholder  surrenders  to  A.  for  life,  who 
dies,  the  copyhdlder  shall  have  it  again  without  re- 
admittance;"  "  nothing  passes  to  A.,  but  what  is  suffi- 
cient to  supply  the  estate  for  life."  Ibid.  F.  14.  So  if 
copyhold  lands  be  surrendered  to  the  use  of  mortgagee, 
but  mortgagee  is  never  admitted,  the  mortgagor  on 
devising  them  must  surrender  them  to  the  use  of  his 
will:  Kenebel  v. Scrqfton(b).  But  if  the  lord  refuse  ad- 
mittance, the  copyholder  shall  have  all  actions  as  if  he 
was  admitted.  Com.  Dig.  tit.  Copyholder,  G.  1 . 

On  the  death  of  the  surrenderor  a  heriot  will  be 
due,  and  therefore  if  he  die  before  admittance  of  the 
surrenderee,  the  latter  not  being  the  lord's  tenant, 
who  is  to  give  the  heriot?    The  surrenderor  till  ad- 

(a)  2HTU.13.  (6)  SVes.SO. 

mittance 
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mittance  does  all  suits  and  services,  he  sits  on  the 
homage,  bat  the  surrenderee  cannot  .  The  result 
then  is  this:  in  the  language  of  Lord  Hardwicke  in  against 
Hurst  v.  Morgan  (a)9  in  Chancery,  Cf  a  surrender  does  st/johk* 
not  operate  by  way  of  transmutation  of  the  posses-  Mildmay. 
sion;  the  estate  continues  in  the  possessor."  If  the 
surrenderee  had  no  right  to  be  admitted,  cadit  questio. 
If  be  had,  it  was  by  his  own  laches  and  wilful  neglect  to 
avoid  the  payment  of  the  fine,  that  he  was  not  admitted 
before  the  forfeiture.  In  Tredway  v.  Fotherley  (ft),  a 
copyholder  made  a  conditional  surrender  for  securing 
money  at  the  end  of  six  months.  The  money  not  being 
pud,  and  the  mortgagee  willing  to  continue  his  money, 
they  desired  the  lord  that  the  old  surrender  might  be 
taken  up  and  a  new  one  made  for  six  months  longer, 
but  the  lord  insisted  that  the  mortgagee  should  be  ad- 
mitted on  the  old  surrender  and  fine;  and  the  Court  of 
Chancery  would  not  relieve  against  the  lord.  If  the 
estate  is  not  held  by  the  surrenderor,  there  is  no  tenant. 
It  is  then  the  lord's  for  defect  of  tenants.  In  George 
dan.  Thornbury  v.  Jem  (c),  Lord  C.  J.  Willes  says,  "  The 
land  which  is  surrendered  to  the  lord  is  not  vested  in 
him  as  a  trustee,  but  he  is  only  an  instrument  or  conduit 
pipe,  by  or  through  whom  the  lands  must  be  conveyed 
according  to  the  surrender.  The  lord  can  never  be 
considered  as  a  trustee,  in  whom  the  larfd  is  to  vest  for 
the  benefit  of  the  devisee,  for  it  appears  plainly  by 
Popham  174.,  4  Co.  23.  a.,  and  Cro.  Eliz.  442.,  that  when- 
ever the  fee  simple  of  a  copyhold  is  by  surrender  limited 
to  the  use  of  a  will,  the  fee  simple  remains  in  the  copy- 

(a)  Sajt  HUti  MS. 

(ft)  2  Vernon,  367.     Vbu  Abr>  Copyholder,  222.  O.  e.  3. 

(c)  Ambler,  628,  9. 

holder, 
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1 8SS.        bolder,  and  is  not  vested  in  the  lord.    Therefore,  he  can- 

~ZT       not  be  considered  as  a  trustee,  having  no  estate  vested 
The  Kiwa       %  . 

against        in  him  for  that  purpose."     These  authorities  shew  that 

St.  John      the  surrenderor  continued  tenant  to  the  lord  after  the 

surrender,  and  at  the  time  when  he  was  convicted  of 

felony ;  that  being  so,  the  estate  by  the  custom  escheated 

to  the  lord.     As  to  the  authorities  cited  on  the  other 

side,  the  lord  is  expressly  excepted  in  the  dictum  of 

Ashhurst  J.  in  Holdfast  v.  Clapkam  (a).     In  Burgess  v. 

Whcate  (ft),  the  question  arose  in  a  court  of  equity,  and 

that  court  refused  to  give  relief  where  the  law  would 

not ;  and  that  was  the  only  point  decided.     The  same 

observation  applies  to  Taylor  v.  Wheeler  (c)>  where  the 

Chancellor  thought,  that  though  the  surrender  was  void, 

yet  it  bound  the  land  in  equity.     The  passages  cited 

from  Co.  Lift,  and  Plomden  do  not  apply,  unless  it  be 

made  out  that  the  property,  between  the  surrender  and 

admittance,  vested  in  the  lord,  and  did  not  remain  in 

the  surrenderor,  and  the  authorities  are  all  the  other 

way.     Crouther  v.  Oldfield  (d)  shews  that  the  surrenderee 

is  in  by  the  grant  of  the  lord ;  but  he  is  not  tenant  till 

he.  is  admitted :  in  this  view  admittance  and.  grant  are 

convertible  terms.     Taverner  v.  Cromwell  [e)  establishes 

that  if  a  copyholder  surrenders  to  the  use  of  another, 

and  the  lord  admits  him,  he  is  in  by  the  surrenderor. 

In  Peachy  v.  The  Duke  of  Somerset  {g\  Lord  Macclesfield 

said,  "  that  the  lord  must  always  have  such  a  tenant  on 

his  lands  as  may  be  sufficient  to  answer  all  demands, 

and  capable  of  committing  forfeitures."   Doe  v.  Wroot  (h) 

(a)  1  T.  S.  600.  (6)  I  W.  B.  125. 

(c)  2  Salk.  448.  (d)  1  Saik.  365. 

(e)  4  Sep.  27  a.  (jg)  1  Sir.  451. 
(A)  5  East,  152. 

is 
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is  an  express  authority  to  shew,  that  until  admittance  of       1853. 
the  surrenderee  of  a  copyhold  on  mortgage,  the  sur-  ~" 

The  Kino 

renderor  continues  the  legal  tenant  a*am*t 

Lady  Jaki 
St.  Joitk 

Dampier,  in  reply.    Southwell  was  not  guilty  of  laches ;        IU> 
he  would  not,  were  he  to  apply,  as  be  might,  to  equity, 
be  unassisted.     Equity  will  assist  a  mortgagor  who  has 
let  pass  the  day  of  repayment.    The  argument  for  the 
lord  must  go  all  lengths.     It  must  extend  to  this :  that 
as  some  interval  must  take  place  between  surrender  and 
admittance,  an  act  of  the  surrenderor,  in  that  interval, 
shall  prejudice  the  surrenderee.    A  surrender  is  a  charge 
in  this  Court  as  well  as  in  equity.     Many  cases  cited 
shew  that  this  Court  notices  real  liens ;  and  the  case? 
of  vendor  and  vendee,  mortgagor  and  mortgagee,  dis- 
seisor and  disseisee,  apply,  as  they  shew  that  a  tenant 
may  be  substituted,  on  the  lord .  claiming  by  escheat. 
No  argument  arises  from  illusory  surrenders.     The 
lord  may  refuse  admittance  on  such;  and  no  Court, 
either  by  injunction  or  mandamus,  will  compel  him. 
A  heriot,  it  is  true,  is  due  on  Beyers  death  ;  for  a  heriot 
is  a  fruit  of  service,  and  he  is  tenant  for  service.     Sup- 
pose Southwell  had  been  admitted,  and  died;  a  heriot 
would  have  been  due  from  him,  yet  Bqyes  (supposing 
he  had  committed  no   felony)   could  claim  from  the 
lord :  in  truth,  all  the  inconveniences  that  can  be  sug- 
gested on  the  part  of  the  defendant  apply  in  cases 
where  the  mortgagee  has  been  admitted ;  but  that  does 
not  hinder  the  mortgagor's  claim  to  admittance,   on 
payment  of  the  mortgage  money.     They  are  nothing  in 
comparison  with  the  inconveniences  set  up  by  the  de- 
fendant's claim,  viz.  that  in  every  mortgage,  in  order  to 
secure  the  mortgagee,  there  must  be  two  admittances 

where 
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Edwards  and  Others,  Assignees  of  Maxwell 
Hyslop,  against  Vere  and  Others. 


r.  and  Co.,        A  SSUMPSIT  for  money  lent,  money  paid,  and  on 

|JSHSPIS|  W8T9  mLjto-  __ 

assignees  of  a  an  account  stated.    Plea,  general  issue.     At  the 

obtained  in  trial  before  Detiman  C.  J.,  at  the  London  sittings  after 
M.  H.  for*10"  Michaelmas  term  1832,  the  following  appeared  to  be 

ilwka      ^e  ^acts  °^  ^  case: — 

t^^Co?*  In  l826  one  Gordon  obtained  a  final  judgment  in 
4ioot,andbya  Scotland  against  W.  Hyslop  and  Maxwell  Hyslop,  the 
in  writing         bankrupt,   for  4100/.     Gordon,  on   the  30th  of  July 

it  was  Egw»d 

that  that  sum  1827,  assigned  the  judgment  to  the  defendants.     In 

podted  in  tbdr  October  1829  Maxwell  Hyslop  and  T.  G.  Edwards  de- 

S^f*  Poslted  with  ^  defendants,  who  were  bankers,  4100?.; 

j^and°tL!T#  "Pon  w*"ck  occasion  the  latter  signed  the  following  me- 

from  the  time  morandum : — "It  is  agreed  that  a  sum  of  4100/.  shall 

such  depout  ° 

ihouid  be  made,  be  deposited  by  Maxwell  Hyslop  and  T.  G.  Edwards  in 

continuance,  v.  the  hands  of  Vere,  Ward,  and  Co.  for  safe  custody  on 
and  Co.  were 

not  to  pay  any  account  of  Maxwell  Hyslop  and  T.  G.  Edwards,-  and 
and  all  interest'  from  the  time  such  deposit  shall  be  made,  and  during 
fa°respec?of  &■  continuance,  Vere,  Ward,  and  Co.  shall  not  pay  any 
dta^uwDtiie     Merest  thereon ;  and  also  that  all  interest  shall  cease 

^M^a%jt  an(*  not  ^  Paya^e  uPon  or  "*  resPec*  of  the  amount 
wards  became     <Jue  from  Maxwell  Hyslop  and  W.  Hyslop  to  2).  Gordon 

bankrupt,  and  *     r  *     r 

bis  assignees  on  upon  the  judgment  recovered  against  them,  which  has 

JVbp.  1831         been  assigned  to  Vere,  Ward,  and  Co.,  which,  with  in- 

r.  and  Co.       terest,  is  now  ascertained  and  settled  at  4100/.;  and 

whichthey        suc^  deposit  or  forbearance  of  interest  shall  not  give 

refused  to  pay : 

Held,  that  they  were  not  liable  to  pay  interest  on  that  sum  from  the  time  when  payment 

of  the  principal  was  demanded. 

Vere, 
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Fere,  Ward,  and  Ca  any  right  or  claim  to  the  sum  so  to       1MB; 
be  deposited ;  nor  shall  the  said  deposit  or  this  memo* 
random  prejudice  or  affect  such  right  or  claim  in  any       ***** 
manner  except  as  to  the  payment  of  interest  as  above.**1 

By  another  memorandum  signed  by  the  defendants, 
they  agreed  that  if  Maxwell  Hi/slop,  T.  G.  Edward*, 
T.  Kinder  the  younger,  and  A,  Saltmarsk,  or  any  two 
of  them,  of  whom  Maxwell  Hyshp,  if  then  living,  to  be 
one,  should  at  any  time  thereafter  consider  and  declare 
that  the  whole  or  any  part  of  the  sum  of  4100/.,  which, 
had  been  that  day  deposited  in  the  defendants'  hands  in 
the  joint  names  of  Maxwell  HysLop  and  T.  G.  Edwards* 
ought  to  he  treated  as  a  total  or  partial  payment  of  a 
debt  due  by  Maxwell  Ht/slop  and  JV.  Hyslop  to  one 
D.  Gordon,  and  which  had  been  assigned  to  the  defend- 
ant* as  a  security  for  a  debt  due  to  them  by  the  said 
D.  Gordon,  then  and  in  such  case  the  4100/.,  as  to  the 
whole  or  so  much  thereof  as  aforesaid,  should  be  and  be 
considered  as  an  actual  payment  on  account  of  the  debt 
due  by  Maxwell  Hyshp  and  W.  Hyslop  from  the  time 
of  making  such  deposit  with  the  defendants  as  aforesaid. 

Maxwell  Hyslop  afterwards  became  bankrupt,  and  the 
plaintiffs  were  appointed  his  assignees,  and  they  on  the 
18th  <£  November  1831,  demanded  the  4100/.  of  the  de- 
fendants, which  they  refused  to  pay.  It  was  contended 
that  the  plaintiffs  were  entitled  both  to  the  41002.  and 
to  interest  from  the  day  when  the  demand  was  made. 
The  learned  Judge  directed  the  jury  to  find  a  verdict 
for  4100/.,  reserving  liberty  to  the  plaintiffs  to  move 
to  increase  the  damages  by  adding  the  amount  of  in*  - 
terest  A  rule  nisi  having  been  obtained  for  that 
purpose, 

U  2  Sir 
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1833.  Sir  J.  Scarlett  and  Folleit  now  shewed  cause.     The 

general  rule  as  to  interest  is  correctly  stated  in  Selwyn's 
Nisi  Prius,  8th  edit.  p.  376.,  viz.  "  that  interest  ought  to 
be  allowed  in  those  cases  only  where  there  is  a  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange  and  promissory  notes;  or  where  there  has 
been  an  express  promise  to  pay  interest;  or  where  from 
the  course  of  dealing  between  the  parties,  it  may  be  in- 
ferred that  this  was  their  intention ;  or  where  it  can  be 
proved  that  interest  has  been  actually  made  of  the 
money/''  The  present  case  does  not  fall  within  that 
rule.  Here  a  sum  of  money  was  deposited  in  the  hands 
of  bankers,  to  continue  as  a  security  against  a  judgment 
obtained  against  M.  Hi/slop  by  Gordon,  and  assigned 
to  tne  bankers.  As  soon  as  the  deposit  was  deter- 
mined by  the  demand  made  by  the  plaintiffs,  it  became 
money  had  and  received  to  their  use.  There  was  no 
contract  by  the  defendants  to  pay  any  interest  to  the 
plaintiffs  or  the  bankrupt. 


The  Solicitor-General  and  Kelly  contnL  From  the 
terms  of  the  agreement,  a  promise  by  the  defendants 
must  be*  implied  to  pay  interest  from  the  time  the 
money  was  demanded  for  they  stipulate  "  that  from 
the  time  such  deposit  shall  be  made,  and  during  its  con- 
tinuance, they  shall  not  pay  any  interest  thereon/'  They 
must  therefore  have  intended  that  as  soon  as  the  de- 
posit was  determined  they  should  pay  interest;  and  it 
ceased  to  be  a  deposit 'as  soon  as  it  was  demanded  by 
the  plaintiffs.  In  Randall  v.  Lynch  (a\  where  a  ship 
was  let  to  freight  by  charter-party  from  the  plaintiff  to 

(a)  \2Eaa,\19. 

the 
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the  defendant,  the  usual  clause  in  the  deed,  whereby  1834* 
it  was  covenanted  and  agreed  between  the  partie?  th^t 
a  specified  number  of  days  should  be  allowed  for  loading 
and  unloading,  and  that  it  should  be  lawful  for  the 
freighter  to  detain  the  vessel  for  those  purposes  a  further 
specified  time,  on  payment  of  a  daily  sum,  was  held  tp 
raise  an  implied  covenant  on  the  part  of  the  freighter 
that  he  would  not  detain  the  ship  for  those  purposes 
beyond  the  two  designated  periods;  and  Lord  Ellen- 
borough  there  said,  "  A  covenant  is  nothing  more  than 
an  agreement  of  the  parties  under  seal,  and  if  they 
covenant  together  that  it  shall  be  lawful  for  one  to  hold 
the  other's  property  for  a  certain  time,  that  is  em- 
phatically an  agreement  that  he  shall  not  detain  it  for  a 
longer  time,  but  shall  then  give  it  up  to  the  0^erf(  \f 
then,  he  detain  it  beyond  the  time,  it  is  a  breach  of  the 

*  ■   >  i       /       i«.'iT| 

covenant."  In  Marshall  v.  Poole  (a)  it  was  held  that 
where  goods  are  to  be  paid  for  by  a  bijl,  interest  is 
recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold,  pnd 
delivered;  and  that  upon  the  ground  that  as  the  agree- 
ment was  to  give  a  security  which  would  carry  interest, 
and  as  the  performance  of  the  contract  would  have 
entitled  the  plaintiffs  to  interest  upon  the  bill,  they 
ought  not  to  be  prejudiced  by  the  breach  of  it  x 

Denman  C.  J.  Generally  speaking,  money  deposited 
with  a  banker  does  not  carry  interest.  The  only  ques- 
tion is,  whether  it  can  be  clearly  collected  here,  from 
the  terms  of  the  agreement  between  the  parties,  that  it 

(a)  13  East,  98. 

U  3  was 


ft*6  CASES  in  TRINITY  TERM 


1859;  was  their  intention  that  interest  should  be  pud  from 
„  the  time  when  the  authority  of  the  bankers  to  retain  the 

again*  money  was  countermanded  ?  Now,  I  think  that  does 
not  clearly  appear;  for  although,  by  the  agreement, 
interest  is  not  to  be  paid  during  the  continuance  of  die 
deposit,  non  constat  but  that  the  parties  may  hare  con* 
sidered  the  deposit  as  continuing  so  long  as  the  money 
actually  remained  in  the  bands  of  the  bankers*  I  there- 
fore think  that  it  does  not  dearly  appear  from  the 
agreement,  that  the  intention  of  the  parties  was  that 
interest  should  be  payable  by  the  bankers  from  the  time 
the  authority  to  retain  the  money  was  countermanded. 

LmxEDALE  J.  I  also  think  that  interest  is  not 
payable  in  this  case.  The  money  paid  in  to  the  bankers 
was  not  intended  to  be  called  for  by  the  plaintiffs  from 
time  to  time,  as  money  belonging  to  a  customer  usually 
is,  but  was  to  remain  there  as  a  deposit  and  a  security 
against  die  judgment  for  an  indefinite  period;  and  the 
bankers  expressly  stipulate  that  interest  shall  not  be  pay- 
able "  from  the  time  the  deposit  shall  be  made,  and 
during  its  continuance."  No  contract  by  the  defend- 
ants to  pay  interest  is  thence  to  be  implied,  because  as 
soon  as  th6  money  ceased  to  be  &  deposit,  it  became 
applicable  to  the  general  purposes  of  the  plaintiffs,  in 
the  same  way  as  if  it  had  been  paid  on  their  general 
account  into  the  bankers9 ;  and  then  it  is  quite  clear  that 
no  interest  would  have  been  payable  by  law.  It  is  too 
much  to  say,  that  because  the  parties  expressly  stipu- 
lated that  during  the  continuance  of  the  deposit  no 
interest  should  be  payable,  therefore,  as  soon  as  the 
money  ceased  to  be  a  deposit,  interest  was  payable. 

In 
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Id  Man&aM  v.  Pooh  (a),  the  agreement  being  to  give  a       1835. 
security  which  would  carry  interest  from  the  time  it      _ 

*  *  Edwards 

due,  the  law  impKed  from  that  circumstance       «$nfrur 
by  the  vendee,  on  breach  of  his  con- 
tract by  not  giving  the  security,  to  pay  interest  from 
that 


Pinu  J.  I  also  think  that  the  plaintiffs  a*e  not 
entitled  to  interest.  They  can  only  be  so  entitled  by 
the  special  terms  of  the  agreement.  To  make  out  that 
daisy  they  must  shew  that  the  intention  of  the  parties 
was,  that  from  die  time  of  determining  the  deposit 
either  the  money  should  remain  at  interest,  or  interest 
be  paid  by  the  defendants  if  tbey  did  not  pay  the  plfrin- 
tiffif  checks.  No  such  intention  can  be  collected  from 
the  terms  of  the  agreement.  As  the  mongy  wqs  npt 
to  be  drawn  out  by  checks,  to  be  paid  from  time  to 
time,  but  was  to  continue  for  a  certain  period  as  a 
deposit  in  the  defendants'  hands,  they  guarded  tgpunst 
the  possibility  of  being  called, upon  to  pay  interest  during 
that  period,  by  expressly  stipulating  "  that  tbey  should 
not  be  so  liable  during  the  continuance  of  the  deposit." 
As  soon  as  the  demand  was  made,  the  money  ceased 
to  be  a  continuing  deposit;  it  became,  like  any  other 
mooey  in  a  banker's  bands,  applicable  to  the  general 
purposes  of  his  customer ;  and  on  that  be  is  not  liable 
to  pay  interest.  In  Marshall  v.  Poole  {a)  there  was  an 
agreement  to  pay  interest  from  a  specified  period  j  for 
the  vendee  agreed  to  pay  for  the  goods  by  a  bill  at  a 
certain  date,  and  that  would  carry  intesest  from  the 
time  when  it  became  due.    In   Randall  v.  Lynch  (fi) 

(a)  \3E<ut,  08.  (b)  19£asf,  179. 

U  4  the 
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10S3.       the  ship  was  let  to  freight  for  a  specific  voyage ;  and 
-  -  it  was  agreed  that  forty  days  should  be  allowed  for 

loading  and  unloading;  so  that  it  appeared  clearly  to 
be  the  intention  of  the  parties  that  the  freighter  should 
quit  the  ship  at  the  end  of  a  certain  time ;  and  that  was 
held  to  raise  an  implied  covenant  on  his  part  not  to 
detain  her  for  loading  and  unloading  beyond  that  period. 
So  if  there  were  a  lease  for  a  specified  number  of  years, 
and  a  covenant  by  the  lessor  that  the  lessee  should 
hold  during  that  period,  but  no  express  covenant  by 
the  latter  to  quit  at  the  end  of  the  term,  the  law  would 
raise  an  implied  covenant  by  the  lessee  to  quit  the  pre- 
mises at  the  end  of  the  term ;  and  if  he  did  not  so  quit, 
the  lessor's  remedy  would  be  in  covenant,  and  not  in 
assumpsit  But  the  agreement  here  does  not  raise  the 
implication  contended  for. 

•  Patteson  J.  The  intention  of  the  patties,  to  be 
collected  from  the  agreement,  was  not  that  the  money 
should  remain  at  interest  at  all,  but  as  a  mere  deposit 
and  security  against  the  judgment.  I  am  not  prepared 
to  .say  that  the  deposit  was  determined  till  the  money 
was  paid ;  for  money  may  be  said  to  be  deposited  in  a 
banker's  hands,  though  it  is  due,  and  payable  to  the 
party  to  whom  it  belongs.  This  action  is  founded  on 
the  countermand  of  the  deposit  by  the  plaintiffs ;  but 
then,  as  soon  as  the  money  was  demanded,  it  remained 
in  the  hands  of  the  defendants  as  bankers,  applicable  to 
the  general  purposes  of  the  plaintiffs,  and  consequently 
they  are  not  entitled  to  interest. 

Rule  discharged. 
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Morgan  and  Another,  Assignees  of  T.  Shirley,  »w«%, 
a  Bankrupt,  against  Brundrett,  Gent*  one,  &c,   une 

'ptOVER  for  plate.    Plea,  not  guilty.    At  the  trial  Aptrtjwho 
before  Denman  C.  J.,  at  the  London  sittings  after  H^entTor 
lost  Michaelmas  term,  the  following  appeared  to  be  the  *"0*Jfer  ^ 
facts  of  the  case : — The  bankrupt  had  carried  on  bus**  ground  that  it 

was  voluntarily 

ness  as  a  wine  merchant.    In  1821,  1000&,  part  of  the  made  by  a 

trader  in  oon* 

money  secured  by  certain  policies  of  insurance  effected  temptation  of 
on  the  life  of  one  Kingsky  with  the  Equitable  Assurance  mutt  shew,' not 
Company,  was,  amongst  other  property,  assigned  by  ^ZJ^^ 
deed  by  the  father  of  the  bankrupt  to  the  defendant  ^J^JJjJ^* 
and  one  Newman,  as  trustees,  for  the  benefit  of  Mrs.  4s0  *** he 

then  con- 

Miles,   a  daughter  of  the  settlor  and  sister  of  the  tempiated 

bankruptcy. 

bankrupt,  and  ber  children.  The  money  secured  by 
the  policies  having  become  payable  by  the  falling  in 
of  the  life  in  1826,  the  bankrupt  obtained  the  policies, 
and  received  the  sums  assured  by  them,  amounting  to 
2669L,  from  the  Insurance  Company*  In  1830  an.  ap- 
plication was  made  by  the  husband  of  Mrs.  Miles  to  the 
defendant  to  have  the  1000/,  invested  according  to  the 
settlement,  and  the  bankrupt  was  applied  to  by  the 
defendant  to  refund  the  1000/.  for  the  purpose  of 
enabling  the  defendant  and  his  co-trustee  to  make  the 
investment.  On  the  28th  of  June  1831  the  solicitors 
of  Mrs.  Miles,  by  letter,  called  upon  the  defendant  and 
his  co-trustee  to  invest  the  1000/.  for  the  benefit  of  Mr. 
and  Mrs*  Miles,  threatening  in  default  of  their  so  doing, 
to  file  a  bill  in  equity  against  them ;  and  on  the  3d  of 
August  1831  a  bill  was  accordingly  filed  by  Mr.  and 
Mrs.  Miles  against  the  bankrupt  and  the  defendant  and 

his 
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1833.  Sir  J.  Scarlett  and  Folleit  now  shewed  cause.    The 
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general  rule  as  to  interest  is  correctly  stated  in  Selwyris 
Nisi  Prius,  8th  edit.  p.  376.,  viz.  "  that  interest  ought  to 
be  allowed  in  those  cases  only  where  there  is  a  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange  and  promissory  notes;  or  where  there  has 
been  an  express  promise  to  pay  interest ;  or  where  from 
the  course  of  dealing  between  the  parties,  it  may  be  in- 
ferred that  this  was  their  intention ;  or  where  it  can  be 
proved  that  interest  has  been  actually  made  of  the 
money/'  The  present  case  does  not  fall  within  that 
rule.  Here  a  sum  of  money  was  deposited  in  the  hands 
of  bankers,  to  continue  as  a  security  against  a  judgment 
obtained  against  M.  Hi/slop  by  Gordon,  and  assigned 
to  the'  bankers.  As  soon  as  the  deposit  was  deter- 
minecl  hy  the  demand  made  by  the  plaintiffs,  it  became 
money  had  and  received  to  their  use.  There  was  no 
contract  by  the  defendants  to  pay  any  interest  to  the 
plaintiffs  or  the  bankrupt. 


The  Solicitor-General  and  Kelly  contnL  From  the 
terms  of  the  agreement,  a  promise  by  the  defendants 
must  be  implied  to  pay  interest  from  the  time  the 
money  was  demanded  for  they  stipulate  "  that  from 
the  time  such  deposit  shall  be  made,  and  during  its  con- 
tinuance, they  shall  not  pay  any  interest  thereon/'  They 
must  therefore  have  intended  that  as  soon  as  the  de- 
posit was  determined  they  should  pay  interest;  and  it 
ceased  to  be  a  deposit  *as  soon  as  it  was  demanded  by 
the  plaintiffs.  In  Randall  v.  Lynch  (a),  where  a  ship 
was  let  to  freight  by  charter-party  from  the  plaintiff  to 

(a)  \2Eaa,\19. 

the 


Vim. 
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the  defendant,  the  usual  clause  in  the  deed,  whereby       1&&& 

it  was  covenanted  and  agreed  between  the  parties  that      ^ "' 

a  specified  number  of  days  should  be  allowed  for  loading 
and  unloading,  and  that  it  should  be  lawful  for  the 
freighter  to  detain  the  vessel  for  those  purposes  a  further 
specified  time,  on  payment  of  a  daily  sum,  was  held  tp 
raise  an  implied  covenant  on  the  part  of  the  freighter 
that  he  would  not  detain  the  ship  for  those  purposes 
beyond  the  two  designated  periods;  and  Lord  Ellen- 
borougk  there  said,  "  A  covenant  is  nothing  more  than 
an  agreement  of  the  parties  under  seal,  and  ,if  they 
covenant  together  that  it  shall  be  lawful  for  one  to  hold 
the  other's  property  for  a  certain  time,  that  is  em- 
phatically an  agreement  that  he  shall  not  detain  it  for  $ 
longer  time,  but  shall  then  give  it  up  to  the  oiyner  j  if 

then,  he  detain  it  beyond  the  time,  it  is  a  breach  of  the 

7  .  J  .     '  ,'   >    linn 

covenant.'9  In  Marshall  v.  Poole  (a)  it  was  held  that 
where  goods  are  to  be  paid  for  by  a  bill,  interest  is 
recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  ^nd 
delivered;  and  that  upon  the  ground  that  as  the  agree- 
ment was  to  give  a  security  which  would  carry  interest, 
and  as  the  performance  of  the  contract  would  have 
entitled  the  plaintiffs  to  interest  upon  the  bill,  thejv 
ought  not  to  be  prejudiced  by  the  breach  of  it  % 

DenMan  C.  J.  Generally  speaking,  money  deposited 
with  a  banker  does  not  carry  interest.  The  only  ques- 
tion is,  whether  it  can  be  clearly  collected  here,  from 
the  terms  of  the  agreement  between  the  parties,  that  it 

(a)  13  East,  98. 

U  3  was 
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1859;       was  their  intention  that  interest  should  be  pud  from 
„  the  time  when  the  authority  of  the  bankers  to  retain  the 

Edward*  ' 

ogoin*  money  was  countermanded  ?  Now,  I  think  that  does 
not  clearly  appear;  for  although,  by  the  agreement, 
Interest  is  not  to  be  paid  during  the  continuance  of  rite 
deposit,  non  constat  but  that  the  parties  may  hare  con* 
sidered  the  deposit  as  continuing  so  long  as  the  money 
actually  remained  in  the  bands  of  the  bankers.  I  there- 
fore think  that  it  does  not  dearly  appear  from  the 
agreement,  that  the  intention  of  the  parties  was  that 
Interest  should  be  payable  by  the  bankers  from  the  time 
the  authority  to  retain  the  money  was  countermanded. 

LmxEDALE  J.  I  also  think  that  interest  is  not 
payable  in  this  case.  The  money  paid  in  to  the  bankers 
was  not  intended  to  be  called  for  by  the  plaintiffs  from 
time  to  time,  as  money  belonging  to  a  customer  usually 
is,  but  was  to  remain  there  as  a  deposit  and  a  security 
against  die  judgment  for  an  indefinite  period ;  and  the 
bankers  expressly  stipulate  that  interest  shall  not  be  pay* 
able  "  from  the  time  the  deposit  shall  be  made,  and 
during  its  continuance/9  No  contract  by  the  defend- 
ants to  pay  interest  is  thence  to  be  implied,  because  as 
soon  as  th6  money  ceased  to  be  a  deposit,  it  became 
applicable  to  the  general  purposes  of  the  plaintiffs,  m 
the  same  way  as  if  it  had  been  paid  on  their  general 
account  into  the  bankers9 ;  and  then  it  is  quite  clear  that 
no  interest  would  have  been  payable  by  law.  It  is  too 
much  to  say,  that  because  the  parties  expressly  stipu- 
lated that  during  the  continuance  of  the  deposit  no 
interest  should  be  payable,  therefore,  as  soon  as  the 
money  ceased  to  be  a  deposit,  interest  was  payable. 

In 
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In  Mankatt  v.  Pook  (a),  the  agreement  being  to  give  a       1835. 
security  which  would  carry  interest  from  the  time  it 
became  due,  the  law  implied  from  that  circumstance       **&!* 
an  agreement  by  the  vendee,  on  breach  of  his  eon- 
tract  by  not  giving  the  security,  to  pay  interest  from 
that  time. 


PaBKZ  J.  I  also  think  that  the  plaintiffs  are  not 
entitled  to  interest  They  can  only  be  so  entitled  by 
the  special  terais  of  the  agreement.  To  make  out  that 
datm,  they  most  shew  that  the  intention  of  the  parties 
was,  that  from  die  time  of  determining  the  deposit, 
either  the  money  should  remain  at  interest,  or  interest 
be  paid  by  the  defendants  if  tbey  did  not  pay  the  plftin- 
tiffif  checks.  No  such  intention  can  be  collected  from 
the  terais  of  the  agreement.  As  the  mon^y  was  upt 
to  be  drawn  out  by  checks,  to  be  paid  from  time  to 
time,  but  was  to  continue  for  a  certain  period  as  a 
deposit  in  the  defendants'  hands,  tbey  guarded  against 
the  possibility  of  being  called^upon  to  pay  interest  during 
that  period,  by  expressly  stipulating  "  that  tbey  should 
not  be  so  liable  during  the  continuance  of  the  deposit" 
As  soon  as  the  demand  was  made,  the  money  ceased 
to  be  a  continuing  deposit;  it  became,  like  any  other 
monej  in  a  banker's  bands,  applicable  to  the  general 
purposes  of  his  customer ;  and  on  that  be  is  not  liable 
to  pay  interest.  In  Marshall  v.  Poole  {a)  there  was  an 
agreement  to  pay  interest  from  a  specified  period  j  for 
the  vendee  agreed  to  pay  for  the  goods  by  a  bill  at  a 
certain  date,  and  that  would  carry  interest  from  the 
time  when  it  became  due.    In   Randall  v.  Lynch  (fi) 

(a)  IS  EaH,  98.  (b)  12  Eatt,  179. 

U  4  the 
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10SS.  the  ship  was  let  to  freight  for  a  specific  voyage ;  and 
---  it  was  agreed  that  forty  days  should  be  allowed  for 

again*  loading  and  unloading;  so  that  it  appeared  clearly  to 
be  the  intention  of  the  parties  that  the  freighter  should 
quit  the  ship  at  the  end  of  a  certain  time ;  and  that  was 
held  to  raise  an  implied  covenant  on  his  part  not  to 
detain  her  for  loading  and  unloading  beyond  that  period. 
So  if  there  were  a  lease  for  a  specified  number  of  years, 
and  a  covenant  by  the  lessor  that  the  lessee  should 
hold  during  that  period,  but  no  express  covenant  by 
the  latter  to  quit  at  the  end  of  the  term,  the  law  would 
raise  an  implied  covenant  by  the  lessee  to  quit  the  pre- 
mises at  the  end  of  the  term ;  and  if  he  did  not  so  quit, 
the  lessor's  remedy  would  be  in  covenant,  and, not  in 
assumpsit  But  the  agreement  here  does  not  raise  the 
implication  contended  for. 

<•  Patteson  J.  The  intention  of  the  patties,  to  be 
collected  from  the  agreement,  was  not  that  the  money 
should  remain  at  interest  at  all,  but  as  a  mere  deposit 
and  security  against  the  judgment.  I  am  not  prepared 
to  say  that  the  deposit  was  determined  till  the  money 
was  paid ;  for  money  may  be  said  to  be  deposited  in  a 
banker's  hands,  though  it  is  due,  and  payable  to  the 
party  to  whom  it  belongs.  This  action  is  founded  on 
the  countermand  of  the  deposit  by  the  plaintiffs ;  but 
then,  as  soon  as  the  money  was  demanded,  it  remained 
in  the  hands  of  the  defendants  as  bankers,  applicable  to 
the  general  purposes  of  the  plaintiffs,  *  and  consequently 
they  are  not  entitled  to  interest. 

Rule  discharged. 
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Morgan  and  Another,  Assignees  of  T.  Shirley,  jt«/«,*%, 
a  Bankrupt,  against  Brundrett,  Gent,  one,  fcc,   une 

'J'ROVER  for  plate.    Plea,  not  guUty.    At  the  trial  A  pirty  who 
before  Denman  C.  J.,  at  the  London  sittings  after  T^LVCm 
last  Michaelmas  term,  the  following  appeared  to  be  the  tranJfer  rf 

0     *  *  goods,  on  toe 

facts  of  the  case :— The  bankrupt  had  carried  on  busi*  ground  that  it 

was  voluntarily 

ness  as  a  wine  merchant.    In  1821,  1000A,  part  of  the  made  by  a 

it  ..  .  -  .  m        i  trader  in  eon. 

money  secured  by  certain  policies  of  insurance  effected  tempiatfon  of 
on  the  life  of  one  Kingsky  with  the  Equitable  Assurance  mun  shew,' not 
Company,  was,  amongst  other  property,  assigned  by  jJIde/wai'in-* 
deed  by  the  father  of  the  bankrupt  to  the  defendant  ^J^jJ ^ 
and  one  Newman,  as  trustees,  for  the  benefit  of  Mrs.  4s0  *** ho 

then  con- 

Miles,   a  daughter  of  the  settlor  and  sister  of  the  templated 

bankruptcy. 

bankrupt,  and  her  children.  The  money  secured  by 
the  policies  having  become  payable  by  the  falling  in 
of  the  life  in  1826,  the  bankrupt  obtained  the  policies, 
and  received  the  sums  assured  by  them,  amounting  to 
2669L,  from  the  Insurance  Company.  In  1830  on  ap- 
plication was  made  by  the  husband  of  Mrs.  Miles  to  the 
defendant  to  have  the  1000/t  invested  according. to  the 
settlement,  and  the  bankrupt  was  applied  to  by  the 
defendant  to  refund  the  1000/.  for  the  purpose  of 
enabling  the  defendant  and  his  co-trustee  to  make  the 
investment.  On  the  28th  of  June  1831  the  solicitors 
of  Mrs.  Miles,  by  letter,  called  upon  the  defendant  and 
his  co-trustee  to  invest  the  10002.  for  the  benefit  of  Mr. 
and  Mrs.  Miles,  threatening  in  default  of  their  so  doing, 
to  file  a  bill  in  equity  against  them ;  and  on  the  3d  of 
August  1831  a  bill  was  accordingly  filed  by  Mr.  and 
Mrs.  Miles  against  the  bankrupt  and  the  defendant  and 

his 
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1333.  his  co-trustee,  calling  for  an  investment  pursuant  to  the 
terms  of  the  settlement  On  the  4th  of  August  there 
was  a  meeting  of  the  bankrupt's  creditors  at  his  own 
counting-house,  and  another  on  the  18th.  The  de- 
fendant was  not  present  at  either.  On  the  10th  of 
August  no  appearance  having  been  entered  for  the  de- 
fendant in  the  Chancery  sab,  the  solicitors  for. the 
plaintiff  in  that  suit  wrote  to  the  defendant,  stating  thai 
tbey  had  issued  an  attachment  against  the  bankrupt  for 
non-appearance.  The  contents  of  that  letter  were  coo* 
oinnicated  the  next  day  to  the  bankrupt  by  the  defend- 
ant, and  he  told  the  bankrupt  that  the  costs  and  1000/. 
must  be  paid  by  him  eventually,  and  urged  him  to  pay 
the  money  immediately.  Another  meeting  of  creditors 
of  the  bankrupt  took  place  on  the  23d  of  August,  at 
which  the  defendant  attended  in  the  character  of  soli- 
citor to  the  bankrupt  The  defendant  did  not  then 
claim  to  be  a  creditor,  but  the  bankrupt  intimated  that 
a  negotiation  for  a  partnership  was  in  progress  between 
himself  and  another  person,  and  the  meeting  of  the  cre- 
ditors was  adjourned,  in  order  to  give  the  bankrupt  an 
opportunity  of  completing  this  partnership,  it  being  at  the 
same  time  distinctly  understood  that  during  the  interim 
no  payment  or  preference  should  be  made.  On  the 
morning  of  the  24th  of  August  the  bankrupt  sent  two 
boxes  of  plate  {the  subject  of  the  present  action)  from 
his  house  to  the  chambers  of  the  defendant^  with  the 
following  letter:  —  "  My  dear  Sir, — Anxious  to  bear 
you  and  Mr.  Newman  harmless  as  to  the  claim  for  1000A 
made  by  Mr.  Miles,  and  to  prevent  you  and  him  from 
being  taken  on  the  attachment  so  often  threatened  by 
Mr.  Milefs  solicitors,  I  hereby  deposit  with  you  a 
policy  of  insurance  in  the  Guardian  on  the  life  of 
Solomon  Carter  for  500/.,  and  my  chest  of  plate,  on 

condition 
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condition  you  will  invest  the  above  amount "     The        1938* 

commission  issued  on  the  £8th  of  October  1831.    The 

bankrupt  was  examined  as  a  witness  at  the  trial,  and 

stated  that,  before  the  deposit,  he  had  been  repeatedly 

and  urgently  pressed  by  the  defendant  for  the  money, 

or  security;  that  at  the  time  of  the  meeting  on  the 

9ftd  of  August  he  expected  to  get  a  partner,  and  had 

then  not  the  least  idea  that  he  was  insolvent,  and  that 

he  expected  to  pay  80s;  in  the  pound;  but  be  admitted 

that  be  had  dishonored  his  acceptances  in  July,  and  did 

not  pay  any  in  August ;  and  that  in  those  two  months 

the  acceptances  so  dishonored  amounted  to  lOOOi.    His 

debts  were  40,000/.    Only  4*  in  the  pound  had  been 

paid  when  this  action  was  brought. 

It  was  contended  for  the  assignees  that  the  delivery 
of  the  plate  was  a  voluntary  transfer  made  in  con- 
templation of  bankruptcy,  and  therefore  void  by  the 
6G.4>~  e.  16.  1.75.  For  the  defendant,  on  the  other 
hand,  it  was  urged  that  the  bankrupt  at  the  time  when 
he  made  the  deposit,  did  not  contemplate  bankruptcy; 
and  even  if  he  did,  still  the  transfer  in  question  was 
made  in  consequence  of  a  pressure  upon  him  by  the  de- 
fendant, and  therefore  was  not  a  voluntary  act. 

The  Lord  Chief  Justice  told  the  jury  to  find  for  the 
plaintiffs,  if  they  were  satisfied  by  the  evidence,  first, 
that  the  deposit  of  the  plate  was  made  by  the  bankrupt 
in  contemplation  of  bankruptcy,  and,  secondly,  that  it  was 
made  voluntarily,  and  not  extorted  from  him  by  the  de- 
fendant; and  in  considering  the  first  question,  his  Lord- 
ship observed,  that  if  the  bankrupt,  at  the  time  when  be 
sent  the  plate  to  the  defendant,  knew  that  he  was  in 
insolvent  circumstances,  that  of  itself  was  a  strong  feet, 
from  which  they  might  infer  that  he  contemplated  bank- 
ruptcy; end  it  was  for  them  to  judge  what  credit  was 

due 
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1 833.  due  to  his  statement  that  he  did  not  then  even  con* 
r ''  '"  r  template  insolvency,  when  it  appeared  that  in  July  and 
vtyrfn*  August  he  had  dishonored  his  acceptances  to  the  amount 
of  1000/.,  and  that  his  creditors  had  hitherto  received  a 
dividend  of  only  4s.  in  the  pound.  And  assuming  that 
they  should  be  of  opinion  that  he  did  contemplate 
bankruptcy,  they  were  then  to  consider,  secondly,  whe- 
ther the  deposit  had  been  made  from  a  fear  of  adverse 
proceedings,  or  merely  in  consequence  of  some  collusive 
arrangement  between  the  bankrupt  and  the  defendant? 
The  jury  found  for  the  plaintiffs,  and  stated  that  there 
was  an  undue  preference,  and  that  there  was  nothing 
compulsory  in  the  proceedings.  A  rule  nisi  having  been 
obtained  for  a  jiew  trial  on  payment  of  costs,  on  the 
ground  that  the  verdict  was  against  evidence, 

F.  Pollock  and  Martin  now  shewed  cause.  The 
questions  were  properly  submitted  to  the  jury:  first, 
whether  the  deposit  was  made  in  contemplation  of 
bankruptcy;  and,  secondly,  assuming  it  to  have  been 
so,  whether  it  was  made  voluntarily  or  under  fear  of 
compulsion :  Cook  v.  Rogers  (a).  Now,  first,  there  was 
ample  evidence  to  warrant  their  finding  that  it  was 
made  in  contemplation  of  bankruptcy,  for  from  the  3d 
of  July  18S1  the  bankrupt's  bills  had  been  dishonored; 
his  debts  were  40,0002.  and  the  dividend  was  only  45. 
in  the  pound.  On  the  3d,  18th,  and  23d  of  August  meet- 
ings of  his  creditors  took  place,  and  on  the  24th  the 
deposit  was  made.  Then  surely  the  jury  might  infer, 
from  these  facts,  that  the  bankrupt  must  then  have 
known  that  he  was  insolvent,  and  that  he  contemplated 
bankruptcy,  which,  to  a  trader,  is  the  probable  conse- 

(a)  7  Bing.  438. 

quence 
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quence  of  insolvency.  It  is  true  that  he  swore  he  did  1533. 
not  then  even  contemplate  insolvency;  but  the  jury 
were  not  bound  to  credit  bis  testimony,  which  was  in- 
consistent with  the  other  facts  in  the  case.  'Flock  v. 
Jones  (a)  and  Poland  v.  Glyn(b)  shew  that  a  payment 
made  when  a  bankrupt  considers  bankruptcy  probable, 
even  though  not  inevitable,  is  void.  Then,  assuming  that 
he  did  contemplate  bankruptcy,  there  was  ample  evidence 
to  shew  that  the  deposit  was  made  voluntarily  by  him, 
and  not  under  fear  of  compulsion,  for  the  bill  in  Chan- 
cery was  not  filed  until  after  his  insolvency.  In  Cook  v. 
Rogers  (c),  JUderson  J.,  with  reference  to  the  question 
whether  a  payment  were  made  voluntarily  or  not,  said, 
that  "  the  motives  and  intentions  of  the  bankrupt  m&y 
be  more  or  less  material,  according  to  the  nature  of  the 
threat,  and  the  degree  and  period  of  urgency  by  the 
creditor."  It  is  true  in  Bayley  v.  Ballard  (d)  Lord 
Ettenborough  said,  that  a  payment  was  not  to  be  consi- 
dered as  voluntary,  where  the  creditor  had  called  upon 
the  bankrupt  before  the  checks  (by  which  the  payment 
was  made)  were  delivered,  although  they  had  previously 
been  put  into  a  clerk's  hands  for  the  purpose  of  a  vo- 
luntary payment;  and  he  observed,  that  the  intermediate 
demand  prevented  its  being  a  voluntary  preference. 
[Patteson  J.  The  authority  of  that  case  was  much 
questioned  in  Cook  v.  Eogers  (*)].  In  Ridley  v.  Gyde  (g) 
the  act  of  bankruptcy  relied  on  was,  the  giving  a  security 
to  Gyde  on  the  25th  of  October  by  way  of  fraudulent 
preference,  and  in  contemplation  of  bankruptcy;  and 
declarations  made  by  the  bankrupt  on  that  day,  and  the 

(a)  4JBmgh.  20.  (6)  Ibid.  p.  22.  note, 

(c)  7  Bing.  449.  (<Q  1  Camp.  416. 

00  7  Bmg.  446.  (*)  9  Bitig.  549. 

20th 
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1833.  Sir  J.  Scarlett  and  Folleit  now  shewed  cause.    The 

general  rule  as  to  interest  is  correctly  stated  in  Selwyn's 
Nisi  Prius,  8th  edit.  p.  376.,  viz.  "  that  interest  ought  to 
be  allowed  in  those  cases  only  where  there  is  a  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange  and  promissory  notes;  or  where  there  has 
been  an  express  promise  to  pay  interest ;  or  where  from 
the  course  of  dealing  between  the  parties,  it  may  be  in- 
ferred that  this  was  their  intention ;  or  where  it  can  be 
proved  that  interest  has  been  actually  made  of  the 
money."'  The  present  case  does  not  fall  within  that 
rule.  Here  a  sum  of  money  was  deposited  in  the  hands 
of  bankers,  to  continue  as  a  security  against  a  judgment 
obtained  against  M.  Hi/slop  by  Gordon,  and  assigned 
to  the  bankers.  As  soon  as  the  deposit  was  deter- 
mined by  the  demand  made  by  the  plaintifis,  it  became 
money  had  and  received  to  their  use.  There  was  no 
contract  by  the  defendants  to  pay  any  interest  to  the 
plaintiffs  or  the  bankrupt. 

i  > 

The  Solicitor-General  and  Kelly  contnL  From  the 
terms  of  the  agreement,  a  promise  by  the  defendants 
must  be'  implied  to  pay  interest  from  the  time  the 
money  was  demanded  for  they  stipulate  "  that  from 
the  time  such  deposit  shall  be  made,  and  during  its  con- 
tinuance, they  shall  not  pay  any  interest  thereon."  They 
must  therefore  have  intended  that  as  soon  as  the  de- 
posit xoas  determined  they  should  pay  interest ;  and  it 
ceased  to  be  a  deposit 'as  soon  as  it  was  demanded  by 
the  plaintiffs.  In  Randall  v.  Lynch  (a),  where  a  ship 
was  let  to  freight  by  charter-party  from  the  plaintiff  to 

(a)  )2£atf,179. 

the 
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the  defendant,  the  usual  clause  in  the  deed,  whereby  l&&&» 
it  was  covenanted  and  agreed  between  the  parties  that 
a  specified  number  of  days  should  be  allowed  for  loading 
and  unloading,  and  that  it  should  be  lawful  for  the 
freighter  to  detain  the  vessel  for  those  purposes  a  further 
specified  time,  on  payment  of  a  daily  sum,  was  held  to. 
raise  an  implied  covenant  on  the  part  of  the  freighter 
that  he  would  not  detain  the  ship  for  those  purposes 
beyond  the  two  designated  periods;  and  Lord  Ellen- 
borough  there  said,  "  A  covenant  is  nothing  more  than 
an  agreement  of  the  parties  under  seal,  and,  ,if  they 
covenant  together  that  it  shall  be  lawful  for  one  to  hold 
the  other's  property  for  a  certain  time,  that  is  em- 
phatically an  agreement  that  he  shall  not  detain  it  for  a 
longer  time,  but  shall  then  give  it  up  to  the  owner  j  if 
then,  he  detain  it  beyond  the  time,  it  is  a  breach  of  the 
covenant."  In  Marshall  v.  Poole  (a)  it  was  held  that 
where  goods  are  to  be  paid  for  by  a  bill,  interest  is 
recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and 
delivered;  and  that  upon  the  ground  that  as  the  agree- 
ment was  to  give  a  security  which  would  carry  interest, 
and  as  the  performance  of  the  contract  would  have 
entitled  the  plaintifls  to  interest  upon  the  bill,  they 
ought  not  to  be  prejudiced  by  the  breach  of  it  v 

Denman  C.  J.  Generally  speaking,  money  deposited 
with  a  banker  does  not  carry  interest.  The  only  ques^ 
tion  is,  whether  it  can  be  clearly  collected  here,  from 
the  terms  of  the  agreement  between  the  parties,  that  it 

(a)  13  East,  98. 

U  3  was 
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was  their  intention  that  interest  should  be  paid  from 
the  time  when  the  authority  of  the  bankers  to  retain  the 
money  was  countermanded  ?  Now,  I  think  that  does 
not  dearly  appear;  for  although,  by  the  agreement, 
interest  is  not  to  be  paid  during  the  continuance  of  the 
deposit,  non  constat  but  that  the  pasties  may  hare  con* 
sidered  the  deposit  as  continuing  so  long  as  the  money 
actually  remained  in  the  hands  of  the  bankers*  I  there* 
fore  think  that  it  does  not  clearly  appear  from  the 
agreement,  that  the  intention  of  the  parties  was  that 
interest  should  be  payable  by  the  bankers  from  the  time 
the  authority  to  retain  the  money  was  countermanded* 


Littlkdale  J.  I  also  think  that  interest  is  not 
payable  in  this  case.  The  money  paid  in  to  the  bankers 
was  not  intended  to  be  called  for  by  the  plaintiffs  from 
time  to  time,  as  money  belonging  to  a  customer  usually 
is,  but  was  to  remain  there  as  a  deposit  and  a  security 
against  the  judgment  for  an  indefinite  period ;  and  the 
bankers  expressly  stipulate  that  interest  shall  not  be  pay* 
able  "  from  the  time  the  deposit  shall  be  made,  and 
during  its  continuance/9  No  contract  by  the  defend- 
ants to  pay  interest  is  thence  to  be  implied,  because  as 
soon  as  th6  money  ceased  to  be  a  deposit,  it  became 
applicable  to  the  general  purposes  of  the  plaintiffs,  m 
the  same  way  as  if  it  had  been  paid  on  their  general 
account  into  the  bankers9 ;  and  then  it  is  quite  clear  that 
no  interest  would  have  been  payable  by  law.  It  is  too 
much  to  say,  that  because  the  parties  expressly  stipu- 
lated that  during  the  continuance  of  the  deposit  no 
interest  should  be  payable,  therefore,  as  soon  as  the 
money  ceased  to  be  a  deposit,  interest  was  payable* 

In 
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In  Martkall  v.  JFtafe  (a),  the  agreement  being  to  give  a       1883. 
security  winch  would  cam  interest  from  the  time  it      _ 
became  due,  the  law  implied  from  that  circumstance       «&ttn* 
an  agreement  by  the  vendee,  on  breach  of  his  con- 
tract by  not  giving  the  security,  to  pay  interest  from 
that! 


Pake  J.  I  also  think  that  the  plaintiffs  are  not 
entitled  to  interest  They  can  only  be  so  entitled  by 
the  special  terajs  of  the  agreement  To  make  out  that 
claim,  they  most  shew  that  the  intention  of  the  parties 
was,  that  from  the  time  of  determining  the  deposit, 
either  the  money  should  remain  at  interest,  or  interest 
be  paid  by  the  defendants  if  they  did  not  pay  the  plain- 
tiflaf  checks.  No  such  intention  can  be  collected  from 
the  terms  of  the  agreement.  As  the  monqy  was  npt 
to  be  drawn  out  by  checks,  to  be  paid  from  time  to 
time,  bat  was  to  continue  for  a  certain  period  as  a 
deposit  in  the  defendants'  hands,  they  guarded  Against 
the  possibility  of  being  called/ upon  to  pay  interest  during 
that  period,  by  expressly  stipulating  "  that  they  should 
not  be  so  liable  during  the  continuance  of  the  deposit" 
As  aoon  as  the  demand  was  made,  the  money  ceased 
to  be  a  continuing  deposit;  it  became,  like  any  other 
money  in  a  banker's  bands,  applicable  to  the  general 
purposes  of  his  customer ;  and  on  that  be  is  not  liable 
to  pay  interest  In  Marshall  v.  Poole  {a)  there  was  an 
agreement  to  pay  interest  from  a  specified  period ;  for 
the  vendee  agreed  to  pay  for  the  goods  by  a  bill  at  a 
certain  date,  and  that  would  carry  interest  from  the 
time  when  it  became  due.    In   Randall  v.  Lynch  ($) 

(a)  IS  Bash  9S.  (6)  IS  East,  179. 
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103S.  the  ship  was  let  to  freight  for  a  specific  voyage ;  and 
-T^  it  was  agreed  that  forty  days  should  be  allowed  for 

again*  loading  and  unloading;  so  that  it  appeared  clearly  to 
be  the  intention  of  the  parties  that  the  freighter  should 
quit  the  ship  at  the  end  of  a  certain  time ;  and  that  was 
held  to  raise  an  implied  covenant  on  his  part  not  to 
detain  her  for  loading  and  unloading  beyond  that  period. 
So  if  there  were  a  lease  for  a  specified  number  of  years, 
and  a  covenant  by  the  lessor  that  the  lessee  should 
bold  dnring  that  period,  but  no  express  covenant  by 
the  latter  to  quit  at  the  end  of  the  term,  the  law  would 
raise  an  implied  covenant  by  the  lessee  to  quit  the  pre- 
mises at  the  end  of  the  term ;  and  if  he  did  not  so  quit, 
the  lessor's  remedy  would  be  in  covenant,  and  not  in 
assumpsit  But  the  agreement  here  does  not  raise  the 
implication  contended  for. 

•  Patteson  J,  The  intention  of  the  parties,  to  be 
collected  from  the  agreement,  was  not  that  the  money 
should  remain  at  interest  at  all,  but  as  a  mere  deposit 
and  security  against  the  judgment.  I  am  not  prepared 
to  say  that  the  deposit  was  determined  till  the  money 
was  paid ;  for  money  may  be  said  to  be  deposited  in  a 
banker's  hands,  though  it  is  due,  and  payable  to  the 
party  to  whom  it  belongs.  This  action  is  founded  on 
the  countermand  of  the  deposit  by  the  plaintiffs ;  but 
then,  as  soon  as  the  money  was  demanded,  it  remained 
ia  the  hands  of  the  defendants  as  bankers,  applicable  to 
the  general  purposes  of  the  plaintiffs,  and  consequently 
they  are  not  entitled  to  interest. 

Rule  discharged. 
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1835. 

Morgan  and  Another,  Assignees  of  T.  Shirley,  Wednesday, 
a  Bankrupt,  against  Brundrett,  Gent,  one,  &c   une 

'plOVER  for  plate.    Plea,  not  guilty.     At  the  trial  A  party  who 
before  Denman  C.  J.,  at  the  London  sittings  after  7j5j£££ 
last  Michaelmas  term,  the  following  appeared  to  be  the  *™£j[er  ^ 
facts  of  the  case : — The  bankrupt  had  carried  on  bus**  ground  that  it 

was  voluntarily 

ness  as  a  wine  merchant*    In  1821,  1000A,  part  of  the  made  by  a 

trader  in  con* 

money  secured  by  certain  policies  of  insurance  effected  temptation  of 
on  the  life  of  one  Kingdey  with  the  Equitable  Assurance  mUst  shew,'  not 
Company,  was,  amongst  other  property,  assigned  by  ^IZIwuin* 
deed  by  the  father  of  the  bankrupt  to  the  defendant  ^iTmUe^bui1 
and  one  Newman,  as  trustees,  for  the  benefit  of  Mrs.  *j*°  *■* he 

then  ooo- 

Miksj  a  daughter  of  the  settlor  and  sister  of  the  tempiated 

bankruptcy. 

bankrupt,  and  her  children.  The  money  secured  by 
the  policies  having  become  payable  by  the  falling  in 
of  the  life  in  1826,  the  bankrupt  obtained  the  policies, 
and  received  the  sums  assured  by  them,  amounting  to 
2669L,  from  the  Insurance  Company.  In  1830  an  ap- 
plication was  made  by  the  husband  of  Mrs.  Miles  to  the 
defendant  to  have  the  1000/,  invested  according  to  the 
settlement,  and  the  bankrupt  was  applied  to  by  the 
defendant  to  refund  the  1000/.  for  the  purpose  of 
enabling  the  defendant  and  his  co-trustee  to  make  the 
investment.  On  the  28th  of  June  1831  the  solicitors 
of  Mrs.  Miles,  by  letter,  called  upon  the  defendant  and 
his  co-trustee  to  invest  the  1000/.  for  the  benefit  of  Mr. 
and  Mrs.  Miles,  threatening  in  default  of  their  so  doing, 
to  file  a  bill  in  equity  against  them ;  and  on  the  3d  of 
August  1831  a  bill  was  accordingly  filed  by  Mr.  and 
Mrs.  Miles  against  the  bankrupt  and  the  defendant  and 

his 
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and  paying  therefore,  &c.  the  yearly  rent  or  sum  of  40/. 
and  also  such  other  rents,  &c.  (as  in  the  former  lease.) 

The  fields  .called  Caer  Berthlwyd  and  Berthlwyd 
Frythe  were  before  and  at  the  time  of  the  testator's 
death  part  of  the  demesne  lands  called  Uwyn,  and 
therefore  within  the  exception  in  the  power.  The  two 
farms  called  Cefn-maelen  and  Berthlwyd,  were  let  by 
the  testator,  the  year  before  his  death,  at  yearly  rents 
amounting  together  to  29/. 

The  lives  in  the  lease  of  18 IS  were  in  existence  when 
this  action  was  brought.  Robert  Nanney  died  in  1818. 
The  defendants  claimed  under  the  demise  to  George 
Matthews.  The  demises  to  the  plaintiff  were  by  parties 
supposed  to  be  entitled  under  the  will  of  Lewis  Nanney 
the  testator  if  there  were  no  valid  lease  subsisting  under 
the  power  which  had  vested  in  Robert. 


J.  H.  Lloyd  for  the  plaintiff.  The  demise  is  void  as 
to  that  part  of  the  premises  which  is  excepted  out  of  the 
power;  and  one  entire  rent  being  reserved,  it  is  void  as 
to  the  whole,  Doe  dem.  Bartlett  v.  Rendle(a)9  Lord 
Mountjcn/s  case  (£).  The  reason  given  in  the  last-men- 
tioned case,  and  adverted  to  by  Dampier  J.  in  Doe  dem. 
Vaughan  v.  Meyler  (c),  applies  here,  namely,  that  such 
a  demise  tends  to  destroy  the  evidence  of  the  ancient 
rent  It  may,  perhaps,  be  contended,  that  no  sufficient 
ground  was  laid  for  assuming  that  the  lease  of  1800  was 
surrendered;  but  that  was  not  brought  into  question  at 
the  trial;  the  former  lease  was  only  produced  there  to 
shew  what  was  the  rent  reserved  on  Cefn-maelen  and 
Berthlwyd.    At  all  events,  the  facts  stated  on  the  case 


(a)  5M.$S.  99.  (&)  5  J?<y.  4.  a. 


(c)  2M.iS.276. 

are 
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are  not  sufficient  to  raise  that  point     It  is  observable,        18SS. 
however,  that  the  two  leases  are  granted  for  different      J~Z1 

Doc  detn* 
Sets  of  lives.  Wham** 

again* 

MltYHftWtt 

WMy,  contra.  In  Doe  dent.  Bartlett  v.  Bendk(a)$ 
the  reservation  was  to  be  of  the  ancient  and  accustomed 
yearly  rent ;  here  it  is  "  of  the  like  rents  as  are  nam 
reserved  and  payable,  or  more  J*  By  the  lease  of  1800, 
a  rent  of  SSL  was  reserved  in  respect  of  the  two  farms 
formerly  let  by  the  testator  at  29/. ;  and  when  the  same 
farms  are  let  in  1813,  with  the  addition  of  the  two  fields 
not  comprehended  in  the  power,  the  rent  is  40&  for  the 
whole;  that  is,  the  former  rent  of  SSL  is  still  reserved 
oat  of  the  two  farms,  and  SL  added  in  respect  of  the 
fields.  This  distinguishes  the  case  from  Doe  v.  Ben* 
dU[a),  and  from  I*ord  Mount  joy's  case  (A),  where  the 
reqt  was  reserved  out  of  lands  formerly  demised,  and 
lands  not  leased  before,  and  there  was  nothing  to  shew 
that  any  precise  portion  of  the  rent  issued  out  of  one 
or  the  other.  The.  whole  rent  here  is  sufficient  in 
amount  [Parke  J.  It  cannot  be  known,  from  the  data 
in  this  case,  what  would  be  the  proper  portion  of  rent 
on  either  part  of  the  demised  property,  the  value  of 
the  two  closes  not  being  given.]  In  Doe  v.  Meyler  (i), 
Dampier  said,  that,  in  adverting  to  Lord  Mountjoi/s 
case  at  the  trial,  he  overlooked  .the  distinction,  that  the 
grant  and  render  of  one  entire  rent  in  that  case  tended 
to  destroy  the  evidence  of  the  ancient  rent;  but  that  was 
not  so  in  the  case  then  before  the  Court,  because  not  any 
rent  was  necessary  to  be  reserved  for  the  lands  in  fee 
simple;  and  in  Co.  Lift.  148.  &.,  it  is  laid  down  that,  "if 

(a)  9U.  $8.99*  (b)  5Rep.4.a.  (c)  2  Af.  <J  S.  276. 

X  8  a  man 
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a  man  be  seised  of  two  acres,  one  in  fee  and  another  in 
tail,  and  make  a  lease  for  life  or  for  years  of  both  acres, 
and  dieth,  and  the  issue  in  tail  avoideth  the  lease,  the  rent 
shall  be  apportioned."  Why  may  not  the  rent  here  as 
well  be  apportioned  between  the  lessee  and  the  issue  in 
tail  claiming  under  the  will  ?  \Parke  J.  In  Doe  v. 
Meyler{a)  there  was  a  good  lease  of  both  portions, 
during  the  life  of  the  lessor,  by  estoppel ;  and  after  his 
death  the  lease  continued  good  as  to  the  freehold  part : 
it  would,  therefore,  be  necessary  to  make  an  appor- 
tionment] In  Sugden  on  Powers,  p.  642*  (5th  ed.)  it 
is  said :  —  "It  frequently  happens  that  lands  comprised 
in  a  power  are  demised  in  the  same  lease  with  lands  not 
comprised  in  the  power;  or  lands  are  demised,  as  to 
some  of  which  the  power  is  duly  complied  with,  and  as 
to  others  it  is  not :  and  in  these  cases  the  validity  of 
the  lease  depends  upon  the  quantum  of  the  rent  re- 
served, and  the  mode  of  the  reservation."  And  Haw 
v.  Whitfield  (b)  is  there  cited,  where  the  ancient  rent  of 
6s,  was  required  to  he  reserved,  and  it  appeared  that 
the  lands  within  the  power  inter  alia  were  demised, 
reserving  proinde  6s,  per  annum,  and  it  was  held 
good.  [Parke  J.  The  point  there  taken  by  the  Court 
was,  that  there  appeared  to  be  a  distinct  reservation 
of  the  65.  rent  for  the  lands  comprised  in  the  power. 
Patteson  J.  In  Doe  v.  Meyler  (a)  it  might  have  been 
that  the  proper  rent  was  reserved  upon  the  lands  com- 
prised in  the  power,  for  Dampier  J.  observed  that  the 
lands  held  in  fee  might  have  been  demised  without  any 
rent.  Parke  J.  Doe  v.  Meyler  (a)  was  analogous  to  the 
case  of  a  person  leasing  at  an  entire  rent  lands  to  which 


(a)  2  M.  4-  &  276. 


(6)  1  Venlr.  838.     2SW.57. 


he 
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He  hat  title  and  others  to  which  he  has  none,  where,  on 
the  lessee  being  evicted  of  part  by  title  paramount,  the 

#  Doadem. 

rent  may  be  apportioned  (a).]  Williams 

agfthitt 
M*rattws. 

Dmwan  C.  J.  Doe  dqn.  Bartleit  v.  Rendle  (b)  is  a 
dear  authority  for  the  plaintiff  as  to  the  first  point;  and 
the  second  (as  to  the  surrender)  does  not  arise  upon  the 
case.   The  plaintiff  must  have  a  verdict  for  the  whole 

of  the  premises. 

LrrruDALK,  Parke,  and  Patteson  Js.  concurred. 
Verdict  to  be  entered  as  above. 

(■)  Sm  Stewm  v.  LemUrJ,  8  £«*,  575.  (*)  3  U.  $  &  99.    % 


I-ockwood  and  Another  against  Thomas  Salter  ro** 
and  Sarah  his  Wife. 

^OVENANT  on  an  indenture  made  between  the  Toadeclar- 
defendant  Sarah  (while  unmarried)  of  the  first  part,  hu»band  and 
MMto  Carr  of  the  second  part,  Sophia  George  of  the  ^  teaL-* 
^tfpart,  and  the  plaintiffs  of  the  fourth  part,  whereby  ^SitoTth. 
^  ^deration  of  a  marriage  about  to  take  place  be-  buaband'.  dis- 

£  °  *  charge  under 

w*n  the  said  M.  C  and  S.  G.,  and  for  making  some  *•  in«oi?ent 

Dro+i  *  •  *€t  **  *  S°°^ 

r  niton  for  them  and  the  issue  of  such  marriage,  the  plea. 

®*rah  covenanted  within  six  calendar  months  after  Whether  it  can 

Carriage  to  pay  the  plaintiffs,  their  executors,  &c.  the^Sfe  had* 

*WL»"  *ith  interest  from  the  time  of  the  marriage  till  **£?** 

Y^etat :  averment  that  the  marriage  took  place,  and 

Calendar  months  elapsed :  breach,  non-payment  by 

Q*  ^rhile  sole,  or  by  the  two  defendants  since  their 

l^%re.     Plea,  that,  since  the  declaration,  but  before 

X  4  the 
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1835.  the  time  for  pleading  expired,  to  wit,  on,  &c,  the  de- 
fendant Thomas  was  discharged  under  the  insolvent  act, 
wherefore  the  defendants  prayed  judgment  if  the  plain- 
tiffs ought  further,  &c.     General  demurrer.    Joinder. 

CressweU  in  support  of  the  demurrer.  The  plea  is 
no  answer.  The  insolvent  act  only  precludes  the 
plaintiffs  from  taking  the  person  or  property  of  the 
husband :  it  is  no  bar  of  proceedings  against  the  wife 
for  a  cause  of  action  arising  Before  marriage,  Chalk  ▼. 
Deacon  (a) :  and  execution  against  her  will  be  enforced 
by  the  Court,  unless  it  appears  that  she  has  no  separate 
property,  Sparkes  v.  Bell{b).  In  Pitts  v.  Metier  (c), 
and  Finch  v.  Duddin  (d)f  the  wife  being  taken  in  exe- 
cution in  an  action  against  husband  and  wife,  the  Court 
refused  to  discharge  her,  no  fraud  appearing;  and,  in 
the  latter  case,  the  cause  of  action  seems  to  have  arisen 
during  the  coverture.  The  husband,  in  this  action,  was 
liable  to  be  joined,  merely  for  conformity,  to  obtain  a  valid 
judgment  against  the  wife.  If  the  present  plea  is  an 
effectual  bar,  the  wife,  if  the  husband  died,  could  not 
be  sued  again;  the  action,  though  substantially  against 
her,  is  barred  for  ever.  In  Miles  v.  Williams  et  Ux.  (e)9 
it  was  held  that  debts  of  the  wife,  dum  sola,  were 
discharged  by  the  husband's  bankruptcy :  that  decision, 
however,  proceeded  on  a  fallacy ;  viz.,  that  debts  due  to 
and  from  the  wife  were  to  be  considered  in  the  same 
light,  that,  as  the  one  passed  to  the  husband's  assignees, 
so  the. other  must  be  proved  under  his  commission. 
But,  although  debts  due  to  the  wife  dum  sola  may  be 
reduced  into  possession   by  the    husband  or  by  his 


(a)  6  B.  M.  128.  (*)  8  B.  $  C  1. 

(c)  ZStra.  1167.  (cf)  Ibid.  1237. 

(*)  1  P.  Wm*.  249. 


assignees 
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winces  for  the  benefit  of  the  estate,  yet,  on  the  other        1885. 

*whJ,  a  creditor  of  the  wife  before  marriage  might  hare       r 

execution  against  any  separate  estate  which  she  had;        again* 
*nd,as  to  this,   the  husband's  bankruptcy  would  make. 
Ho  difference,    for  the  separate  estate  could  not   be 
reached  by  the  assignees,  Bosvil  v.  Brander  (a).   [Little- 
dale  J.     The   question,    as    to    the  discharge   of  the 
wife  on  the     ground  that  she  has  no  separate  pro- 
perty,  is    matter  of  equity:    the  applications  in  the 
cases  first  cited  were  to  the  equitable  jurisdiction  of  the 
Court.      Parke  J.  The   certificate  of  bankruptcy  is  a 
statutable  release  of  the   husband;   and,  if  so,  does 
not  it  release  the  wife  also  ?]    If  the  wife  is  released 
there  can  be  no  right,  either  legal  or  equitable,  to  keep 
her  in  custody,  whether  she  has  separate  property  or 
not     The  insolvent  act,  7  G.  4.  c.  57.  s.  46.,  provides 
that,    by    the    adjudication   there   mentioned    the   in- 
solvent shall  be  discharged  from  custody,  and  entitled 
to  the  benefit  of  the  act,    "  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due,  at  the 
time  of  filing  such  prisoner's  petition,  from  such  pri- 
soner to  the  several  persons  named  in  his  schedule 
as   creditors;99   and  by  sect.  61.  it  is  enacted,   that 
after  any  person  shall  have  become  entitled  to  the 
benefit  of  the  act  by  such  adjudication,  no  fi.  fa.  or 
elegit  shall  issue  on  any  judgment  against  such  prisoner 
for  any  debt  with  respect  to  which  he  shall  have  so 
become  entitled;   and  if  any  action  shall  be  brought 
against  such  person  for  any  such  debt,  it  shall  be  lawful 
for  him  to  plead  generally  that  he  was  discharged  under 
the  act    It  is  not  meant  by  this  clause  that  the  action 
shall  not  be  maintainable;    still  less  that  it  shall  be 

(o)  1  P.  Wm$.  458. 

barred 
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barred  where  the  debt  was  due,  not  from  the  insolvent 
only,  but  from  him  and  his  wife.  [Littledale  J.  Would 
not  the  creditors  of  the  wife  be  entitled  to  a  dividend 
out  of  the  husband's  estate?]  They  might,  but  they 
would  not  be  bound  to  take  it.  [Parke  J.  An  argument 
like  that  on  section  61.  might  have  been  used  in  Miles 
v.  Williams  (a).]  That  case  went  on  a  wrong  principle* 
[Parke  J.  Lord  Bedesdale  decided  in  the  same  way 
in  the  Matter  of  M*  Williams,  a  Bankrupt  (£).]  That 
only  shews  that  under  the  circumstances  of  that  case 
a  debt  of  the  wife  might  be  proved,  under  the  hus- 
band's commission.  It  doe*  not  fallow  because  his 
estate  is  liable,  that  ber's  is  not  In  this  case  it 
would  be  necessary  to  go  the  length  of  saying  that 
a*  remedy  against  the  husband's  estate  bars  any  pro- 
ceeding against  that  of  the  wife.  [Patteson  J,  Seo- 
tion  7£«,  which  enables  a  married  woman  to  petition 
and  obtain  her  discharge,  is  certainly  in  your  favour, 
because  there  it  is  implied  that  a  judgment  has  gone 
against  the  wife,  upon  which  she  has  been  taken  in 
execution.  If  she  were  in  custody  on  mesne  process 
she  would  be  entitled  to  her  discharge  independently  of 
the  act.  That  clause  was  introduced  in  consequence  of 
the  decision  in  Ex  parte  Deacon  (c).] 


Jrchbold  contnL  The  plea  shews  good  ground  of 
discharge  as  to  the  husband,  and  also  as  to  the  wife, 
during  coverture  at  least.  Jn  Miles  v.  Williams  (d)9 
Parker  C.  J.  even  intimates  an  opinion  that  the  wife 
is  discharged  for  ever.  In  Sparkes  v.  BeU(e%  and 
Ex  parte  Deacon  (c)9  the  question   was,   whether  the 


(a)  1  P.  Wnu.  249. 
(c)  5B.$A.  759. 
{c)  SB.  i  C  1. 


(*)  1  Sck.  4*  Left.  169. 
(d)  1  P.  ffmt.  257. 


Court 


ik  the  Third  Tear  of  WILLIAM  IV.  507 

Court  would  interfere  for  the  purpose  of  relieving  the  I8S& 
wife,  the  husband  being  insolvent:  those  cases  do  not 
bear  on  that  of  an  action  against  husband  and  wife,  where 
the  husband,  alter  being  discharged  under  die  insolvent 
act,  and  having,  on  that  occasion,  included  the  wife's 
debt  in  his  schedule,  is  joined  in  an  action  against  her 
for  conformity.  If  the  wife  had  separate  property  avail* 
able  in  satisfaction  of  the  debt,  that  should  have  been 
specially  replied.  By  demurring,  it  is  admitted  she  had 
none.  \IAUledaHe  J.  The  separate  estate  could  only 
be  taken  notice  of  on  application  to  the  equitable  juris- 
diction of  the  Court.]  The  discbarge  by  adjudication 
of  the  Insolvent  Court  is  analogous  to  that  by  certificate 
under  a  commission ;  the  pleas  are  similar,  except  that, 
in  the  latter  case,  the  conclusion  is  to  the  country. 
JKZer  v.  Williams  (a),  is  in  point;  and  is  confirmed  by 
M'WtUiamfs  case  (6),  which  shews  that,  by  marriage, 
the  wife's  debt  becomes  that  of  the  husband.  [Pattern  J, 
But  it  does  not  cease  to  be  the  wife's.]  The  reasoning 
in  Miles  v.  Williams  {a)  is  correct.  The  debts  due  to 
the  wife  pass  with  her  other  property  to  the  assignees, 
who  may  realize  them  after  the  husband's  death  if  they 
feil  to  do  so  in  his  lifetime ;  and  it  would  be  hard,  ifj 
when  she  has  given  up  her  claims  against  others  for  the 
benefit  of  her  husband's  estate,  she  should  still  remain 
liable  to  demands  against  herself.  The  seventy-second 
section  was  passed  to  remove  difficulties  which  had  arisen 
in  particular  instances  from  the  wife  not  being  able  to 
assign  or  give  a  warrant  of  attorney  under  the  insolvent 
act;  but  it  has  no  bearing  on  the  present  case. 

(a)  1  jft  W*u.  349.  (*)  1  Sch.  {  Ltf.  169. 

Cresmett 
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1833.  Cresswell  in  reply.      As  to  the  hardship  suggested, 


Lock  wood 


a  like  complaint  might  be  made  in  cases  where  the 
agai$ut        husband  has  not  been  insolvent,  and  property  of  the 

Salter* 

wife  has  become  part  of  his  estate.  It  would  also  be  a 
case  of  hardship  if  the  wife  survived  the  husband,  and 
had  property  to  a  large  amount;  and  yet  (which  would 
follow  from  the  argument  on  the  other  side)  a  creditor 
could  not  then  sue  her  for  her  own  debt,  because  the 
husband,  in  his  lifetime,  had  been  insolvent.  And,  if 
this  be  not  so,  why  should  a  creditor,  bringing  an  action 
in  the  husband's  lifetime,  be  in  a  worse  situation  than 
one  suing  after  his  death  ?  The  principle  of  the  insol- 
vent act  is  only  that  the  person  who  gives  up  all  shall 
be  discharged.  [Parke  J.  The  husband  gives  up  all 
wherewith  he  might  pay  the  wife's  debts.]  She  may 
have  had  no  property  but  such  as  he  could  not  give  up; 
and,  on  the  faith  of  that,  her  debts  may  have  been  con- 
tracted. The  plea  of  discharge  under  the  insolvent  act 
is  given  by  7 G. 4.  c. 57.  5.61.  to  "such  person"  only 
as  shall  have  been  discharged  under  the  act,  "  his  heirs, 
executors  or  administrators ; "  not  therefore  to  his  wife. 
[Liitledale  J.  There  is  a  technical  difficulty;  for  it  is 
said  in  Com.  Dig.  Pleader,  2  A.  3.,  citing  Cro.  Jac.  288. 
(Tampion  v.  Nemson  et  Ux.)f  and  Yelv.  210.  (s.6.)9 
that,  in  assumpsit  against  husband  and  wife,  upon  a 
promise  of  the  wife  dum  sola,  both  ought  to  join  in 
plea,  and,  if  the  wife  alone  comes  and  pleads,  there 
ought  to  be  a  repleader.]  The  statute  does  not  autho- 
rise her  to  join  in  this  plea,  and  she  cannot  plead  alone. 
[Archbold.  In  Miles  v.  Williams  (a)f  the  bankruptcy 
was  pleaded  by  the  husband  and  wife  jointly.] 

(«)  1  P.  Wmu  249. 

Denman 
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DenmanGJ.     I  am  of  opinion  that  this  plea  is        1835. 
good;  that  the  debt  was  that  of  the  husband,  and  was      „ 

°  XjOCKWOOD 

discharged  by  his  discharge  under  the  insolvent  act        agauut 

Salter* 

Miles  v.  William  (a)  has  never  been  overruled.  As  to 
the  cases  in  which  applications  have  been  made  to  this 
Court  to  discharge  the  wife,  they  turned  merely  upon 
the  question  of  equity ;  the  Court  did  not  enter  into  the 
principles  of  law,  but  only  settled  what  was  just  as 
between  the  parties  in  the  particular  case*  The  wife's 
property  vests  in  the  husband,  and  her  debt  is  his 
during  the  coverture;  therefore  his  discharge  from  that 
debt  releases  her.  I  admit  the  consequence  to  be  (as 
put  by  Mr.  Crcsswell)  that  the  discharge  is  a  discharge 
of  the  wife  for  ever. 

Litxledale  J.  I  am  of  opinion  that  this  plea  is  good. 
It  appears  from  the  case  of  Tampion  v,  Nemon  et 
Kr.  (6),  that  the  plea  ought  to  be  pleaded  by  the  husband 
and  wife  together,  and,  if  this  had  not  been  done,  the. 
Court  would  have  ordered  a  repleader,  which  certainly 
raises  some  technical  difficulty.  It  is  said  to  be  a  hard- 
ship on  the  creditor,  if  this  plea  be  held  good,  to  lose 
the  chance  he  might  have  of  recovering  against  the 
wife  after  the  husband's  death;  but  this  is  one  of  the, 
consequences  which  must  result  from  the  relation  of 
husband  and  wife:  and  it  would,  on  the  other  hand, 
be  hard  upon  the  husband  if  he  were  not  released  from 
this  as  well  as  his  other  debts,  since  the  creditor  might, 
have  proved  it  against  his  estate.  If  he  can  bring  an 
action  for  it,  he  was  entitled  to  receive  a  dividend  in 
respect  of  it;  and  it  would  be  a  just  matter  of  complaint 

(o)  1  P.  Wmt.  849.  (6)  Oo.  Jac.  288.     Y*lv.  910. 

if 
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if  the  husband  remained  liable  to  be  sued,  when,  by 
assigning  his  property,  he  had  left  himself  no  means  of 
satisfying  the  debt  And  I  think  the  wife,  as  well  as 
the  husband,  ought  to  be  discharged,  inasmuch  as  he 
bad  the  opportunity  of  reducing  her  property  into 
possession  and  paying  the  debt  with  it.  If  the  husband's 
discharge  were  available  only  as  to  him,  it  might  follow 
that  a  creditor  of  the  wife,  though  he  had  received  a 
large  dividend  out  of  the  husband's  estate,  might  proceed 
to  judgment  against  her,  and,  after  the  husband's  death, 
issue  execution  against  her  for  the  whole.  Among  the 
difficulties  with  which  this  case  is  beset,  I  think  the  plea 
is  good;  and  Miles  v.  William* (a)  is  an  authority.  It 
is  suggested  that*  if  the  wife  had  separate  property,  that 
fact  might  be  replied.  I  do  not  say  how  this  may  be; 
but  I  am  inclined  to  think  it  could  not  be  done,  and 
that  such  property  could  oply  be  brought  in  question 
by  an  application  to  a  court  of  equity.  The  cases  in 
which  motions  were  made  to  discharge  the  wife  out  of 
custody  do  not  bear  on  this  point,  for  the  fisason 
already  given. 

Parke  J.  I  also  think  this  is  a  good  plea,  and  that 
the  case  is  decided  by  Miles  v.  Williams  (a)t  where  a 
question  of  this  kind  was  fully  considered  by  the  Court, 
and  discussed  by  Lord  Macclesfield  in  his  judgment. 
The  Lord  Chief  Justice  there  laid  it  down  that,  under 
a  commission  of  bankrupt  against  the  husband,  the 
wife's  debt  was  to  be  considered  as  that  of  the  husband : 
and  it  is  the  same  in  the  case  of  insolvency.  In  each 
instance  he  pays  by  surrendering  all  his  effects,  in- 


(o)  1  P.  Wmu  257. 


eluding 
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chiding  those  of  the  wife.  He  gives  up  that,  out  of  1888. 
which  he  might  otherwise  discharge  her  debt.  This 
appears  to  me  consistent  with  good  sense,  and  the. de- 
cision is  followed  up  by  that  of  Lord  Redesdale  m  the 
Matter  <f  M<  Williams  (a).  .  In  Sparkes  v.  BeU{b)  the 
Court  does  not  appear  to  have  considered  the  question 
whether  the  wife  was  discharged  by  the  discharge  of  the 
bosband;  it  was  an  application  on  her  behalf  to  the  equit- 
able jurisdiction  of  the  Court,  which  ultimately  refused 
to  interfere.  If  the  question  had  arisen  on  plea,  or 
audit*  querela,  the  result  might  have  been  different. 
Ex  parte  Deacon  (c)  wfas  a  case  where  the  husband  had 
not  applied  to  be  discharged  under  the  insolvent  act, 
and  it  was  held  that  the  wife  alone  could  not  take  the 
benefit  of  the  act ;  in  consequence  of  which  decision  the 
serenty-aecond  section  of  7G.lt  57.  was  introduced, 
not  with  the  intention  to  apply  that  clause  separately  to 
the  wife  where  the  husband  obtained  his  discbarge,  but 
that  where  the  wife  was  in  prison  and  the  husband  nfct, 
or  where  the  husband  did  not  apply  for  relief  under  the 
act,  the  wife  might  be  discharged  on  doing  justice  to 
the  creditors  by  surrendering  her  property.  As  for  the 
cue  of  a  wife  having  separate  property,  the  law  does 
not  provide  for  it:  what  equity  would  require  under 
such  circumstances  is  not  the  question  here*  At  law 
the  matter  pleaded  is  as  much  a.  discharge  of  this  as  of 
any  other  debt  of  the  husband;  and  as  effectual  as  if 
he  had  been  released.  The  judgment  must  be  for  the 
defendants. 

Patteson  J.     I  am  of  the  same  opinion,  but  I  found 
my  judgment  solely  on  the  decision  in  Miles  v.  Williams 

(a)  \Sch.iL<f.  169.         (5)  SB.  f  C.  1.  (c)  5  B.  <%  J.  759. 
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et  Ux.  (a),  recognised  by  Lord  Bedesdale  in  the  Matter 
of  M*  Williams  (b).  I  am  not  satisfied  with  the  reasoning 
in  the  former  case,  but  I  think  we  are  bound  by  the 
decision.  It  is  indeed  inconsistent  with  Sparkes  v. 
Bell  (c)9  but  there  Miles  v.  Williams  was  not  fully  con- 
sidered. Cause  was  shewn  there  against  a  rule  for 
superseding  an  order  to  discharge  the  wife  out  of  cus- 
tody; and  the  principal  ground  taken  by  counsel  was, 
not  that  the  order  was  right  (she  being  a  married  woman 
having  separate  property),  but  that  it  was  too  late  to 
apply  to  rescind  it,  inasmuch  as  the  husband  had  in 
the  mean  time  been  discharged  dnder  the  insolvent  act 
That  application  was  to  the  equitable  jurisdiction  of  the 
Court  One  argument  there  used  was,  that  the  wife, 
when  taken,  could  not  obtain  her  discharge  under  the 
act,  to  which  effect  Ex  parte  Deacon  (d)  was  cited,  but 
without  adverting  to  the  seventy-second  section  of  7  G.  4. 
c.  57.,  which  had  been  passed  since  that  case  was  de- 
cided, and  under  which  she  might  have  applied  for  her 
discharge,  unless  that  clause  be  confined  to  cases  where 
the  husband  has  not  been  taken  in  execution,  or,  being 
taken,  will  not  apply  for  the  benefit  of  the  act  I  do 
not,  however,  see  any  reason  for  so  confining  that 
clause,  rather  thinking,  as  at  present  advised,  that  it  was 
intended  to  operate  so  as  to  make  the  separate  property 
of  a  married  woman  available  to  her  creditors,  and  that 
on  that  ground  the  decision  in  Sparkes  v.  Bell  may  be 
supported.  I  do  not  say  what  would  be  the  case  if  to  a 
plea  like  this  it  were  replied  that  the  wife  had  separate 
property;  but  upon  the  present  record  the  defendant  is 
entitled  to  judgment 

Judgment  for  the  defendant 


(a)  l  P.  Wmu  249. 
(c)  8JB.JC.1. 


(6)  I  Sch.  i  Lef.  169. 
(<0  5B.iA.139. 
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Dixon  and  Another  against  Yates,  Kate,  Bond,  Friday, 
and  Proctor.  une 

THIS  was  a  feigned  issue  under  the  interpleader  act,  z>.  bought  of 
1  &  2  W.  4.  c.  58.,  to  try  whether  the  property  in,  puncheons  of 
or  the  right  of  possession  o£  forty-four  puncheons  of  IhTwJebouse 
rum,  then  being  in  a  certain  warehouse  of  the  defendant  °IJ^tJj[ 
Yates,  or  any  part  thereof,  was  in  the  plaintiffs  on  the  ■jWljj«nto 
18th  of  November  1831,  when  they  demanded  the  same  clerk  of  r., 

but  carried  on 

of  Yates,  and  he  refused  to  deliver  the  same  or  any  business  for 
part  thereof  to  the  plaintiffs.     At  the  trial  before  Pat-  gave  cl  an  * 
teson  J.,  at  the  Lancaster  Spring  assizes  1832,  a  verdict  drylng'the*" 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  "ilmbenof 
this  Court  on  the  following  case:  and  it  was  agreed  ^JSkuJ00' 
that  the  Court  should  be  at  liberty  to  draw  from  the  •cceptances  for 

*  #  the  price.    The 

facts  therein  stated  any  inference  that  the  jury  might  nim,  and  the 

-'  samples  which 
have  drawn.  had  been  taken, 

On  the  28th  of  June  1831,  the  plaintiffs,  spirit  mer-  r.'s  ware- 
chants  at  Liverpool,  bought  of  the  defendant    Yates  variable  mode1" 
147  puncheons,  10  hogsheads,  2  barrels  of  rum,  which  J^^M* 
had  been  bonded  by  Yates  in  his  own  name,  and  placed  rhi,e  ***  *re 

*  4  in  warehouses 

by  him  in  his  own  bonded  vaults,  in  Atherton  Street,  *  Liverpool,  \% 

•by  the  vendor's 
giving  a  de- 
livery order  to  the  vendee*  D*  was  asked  by  C.  for  delivery  orders,  but  declined  giving  any, 
except  for  two  or  three  puncheons,  which  C.  received.  C  marked,  coopered,  and  gauged 
the  Csttka.  While  the  bills  were  running,  C  sold  twenty- six  of  the  puncheons  to  if.,  who 
paid  him  for  them,  and  who,  by  C's  permission,  without  the  knowledge  of  D,,  gauged  and 
euopeiwd  tho  casks  in  the  warehouse  of  F.,  and  marked  them  with  his  initials.  C.  gave  an 
invoice  to  IT.,  stating  the  marks  and  numbers  of  the  casks,  and  by  whom  the  rum  was 
hooded.  C.  also,  whhVthe  bills  were  mining,  sold  eighteen  puncheons  of  the  rum  to  two 
other  parties,  to  whom  he  gave  similar  invoices,  and  samples;  and  who  afterwards  obtained 
three  of  the  puncheons,  on  a  delivery  order  signed  by  themselves,  but  not  by  D.  They 
paid  C  for  the  whole.  The  bills  given  by  C.  for  the  price  of  the  forty-four  puncheons  were 
dishonoured  t  Held,  upon  special  case,  (whereby  it  was  agreed  that  the  Court  should  be 
as  liberty  to  draw  from  the  facts  any  inference  that  the  jury  might  have  drawn,)  that  C 
ne?er  had  acquired  the  actual  possession  of  the  rum,  and  on  his  dishonouring  his  accept- 
ances* JO.  had  a  lien  on  it  for  the  price ;  and  that  C.'s  subvendees- could  not  claim  against 
2>.  the  rum  which  remained  undeli? ered  to  them. 

Vol.  V.  Y  Liverpool. 
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Liverpool.  At  the  time  of  this  purchase  Yates  handed 
an  invoice  to  the  plaintiffs,  specifying  the  marks  and 
numbers  of  each  puncheon  or  cask,  and  the  name  of 
the  vessel  which  imported  it;  and  at  the  bottom  was 
written,  "  Warehoused  per  J.  B.  Yates  and  Co.,  in 
Yates's,  Alherton  Street"  The  price,  1812/.,  was  paid 
by  the  plaintiffs  to  Yates,  in  August  and  September.  On 
the  same  28th  of  June  on  which  this  purchase  was  made, 
the  plaintiffs  resold  a  part,  viz.  35  puncheons,  to  Co/- 
lard,  who  was  clerk  to  Yates,  and  also  carried  on  bu- 
siness on  his  own  account,  as  a  spirit  merchant,  with 
the  knowledge  of  his  employer.  For  the  price  of  this 
parcel  of  35  puncheons,  Collard  accepted  two  bills 
for  240/.  each;  and  after  the  sale,  the  plaintiffs  gave 
Collard  delivery  orders  on  Yates  for  the  whole  35  pun- 
cheons. The  invariable  mode  of  delivering  goods  in 
warehouses  at  Liverpool,  is  by  handing  delivery  orders. 
Yates  kept  no  transfer  books.  On  the  5th  of  October 
1831,  one  of  the  bills  given  in  payment  for  the  parcel 
of  35  puncheons  was  dishonoured,  and  was  taken  up 
by  the  plaintiffs.  Up  to  that  time  Collard  had  been  in 
good  credit  with  the  plaintiffs.  When  the  other  bill 
was  nearly  at  maturity,  the  plaintiffs,  on  the  29th  of 
October,  1831,  to  save  their  own  and  Collard?*  credit, 
advanced  money  to  take  it  up.  Both  bills  were  in  the 
hands  of  Moss  and  Co.  the  plaintiffs*  bankers. 

On  the  13th  of  August  1831,  the  plaintiffs  bought 
of  the  defendant  Yates  another  parcel,  consisting  of 
51  puncheons  of  rum,  which  had  been  imported  from 
Jamaica  in  the  ship  Alecto,  and  which  were  bonded  by  . 
him  in  his  own  name,  and  placed  in  his  own  bonded 
vaults  in  Atherton  Street.  Yates  gave  an  invoice  as 
follows:  —  "Liverpool,   13th  of  August  1831,  Messrs. 

W.  Dixon 


Yatm. 
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FT.  Dixon  jun.  and  Co.  Bought  from  J.  B.  Yates  ,  1833. 
and  Co.  51  puncheons  Jamaica  rum.  Payment  two  ' 
months  and  two  months."  The  numbers  and  marks  ***** 
of  the  casks  were  then  inserted,  and  at  the  bottom 
there  was  a  memorandum,  "  Warehoused  per  J.  B. 
Yates  and  Co.  29th  of  July  1831,  in  Aiherton  Street." 
The  price  of  this  lot,  624/.  65.  Id.,  was  paid  by  the 
plaintiffs  on  the  5th  of  November  1831.  On  the  same 
day  on  which  this  latter  purchase  was  made  by  the 
plaintifis,  viz.  the  13th  of  August  1831,  they  sold  to 
Collard  46  puncheons;  viz.,  10  puncheons  of  the  parcel 
first  above  mentioned,  of  147  puncheons,  10  hogsheads, 
and  2  barrels;  and  36  of  the  51  puncheons  last  men- 
tioned ;  and  they  delivered  to  him  an  invoice  specifying 
the  marks  and  numbers  of  each  puncheon.  For  the 
price,  589/.  6s.  2d.,  Collard  accepted  two  bills  drawn 
upon  him  by  the  plaintiffs,  dated  the  13th  of  August 
1831,  payable  respectively  at  three  and  four  months,  at 
Barclay,  TritUms,  and  Co.  in  London.  One  of  these 
bills  the  plaintifis  paid  away;  the  other  they  paid  to 
their  bankers  as  cash. 

After  the  last-mentioned  purchase  by  Collard  from  the 
plaintifis,  he  applied  to  them  for  delivery  orders  on 
Yates,  which  they  refused  to  give ;  but  said  that,  if  he 
wanted  one  or  two  puncheons,  they  would  let  him  have 
them.  Collard  addressed  to  the  plaintiffs  two  orders  in 
the  following  form :  — "  Messrs.  W.  Dixon  and  Co. 
please  to  deliver  one  puncheon  of  rum,  J.  B.  7.  J.  F.  33., 
bought  13th  of  August  1831.  AW.  Collard."  The 
plaintifis  gave  corresponding  orders  upon  Yates,  and  the 
two  puncheons  were  delivered  to  a  purchaser  from  CoU 
lard*    These  two  puncheons  were  part  of  the  46  sold  to 

Y  2  Collard 
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1 833.  Collard  on  the  1 3th  of  August,  and  the  delivery  order  for 
the  two  puncheons  was  produced  from  the  possession 
of  CoUartFs  assignees.  At  the  trial  the  remaining 
44  puncheons  sold  to  Collard  on  the  ISth  of  August 
were,  the  subject-matter  of  the  issue. 

On  the  16th  of  November  1831,  the  first  of  the  two 
bills  accepted  by  Collard  for  the  46  puncheons  became 
due  in  London*  and  was  dishonoured.  It  was  returned 
to  and  taken  up  by  the  plaintiffs  on  the  19th  of  No- 
vember; and  the  other  bill  was  also  dishonoured  when 
at  maturity,  and  taken  up  by  the  plaintiffs.  Collard** 
insolvency  was  generally  known  at  Liverpool  about  the 
12th  or  14th  of  November. 

*  On  the  1 8th  of  November  1831,  the  plaintiffs  gave 
notice  to  the  defendant  Yates  not  to  deliver  the  rum  to 
any  person  but  themselves.  On  the  19th  they  made  a 
verbal  demand,  and  on  the  21st,  a  written  demand,  of  the 
rum,  which  Yates  refused  to  deliver.  The  plaintiffs  had 
had  dealings  with  Yates  often  before,  for  some  years  back, 
and  had  bought  of  him  large  quantities  of  rum,  which 
they  left  in  his  cellars;  and  when  they  effected  re-sales, 
they  gave  delivery  orders  to  the  purchasers,  and  Yates 
had  not  delivered  any  of  such  rums  bought  on  former 
occasions  by  the  plaintiffs  without  delivery  orders  from 
them.  Yates  was  not  in  the  habit  of  accepting  general 
delivery  orders ;  but  when  the  plaintiffs  bought  of  him 
goods  lying  in  bond,  they  got  orders  accepted  when 
they  wanted  them  out  In  the  mean  time,  the  plaintiffs 
looked  after  the  casks,  sampled  them,  and  coopered 
them,  as  occasion  required.  The  plaintiffs  did  not  get 
a  delivery  order  accepted  for  either  of  the  parcels 
bought  by  them  on  the  28th  of  June  and  the  13th  of 
August  1831,  but  resold  a  part  of  each  parcel  to  Collard 

on 


On  the  28th  of  October,  after  the  negotiation  of  the 
bills  given  by  Collard,  and  before  they  had  arrived  at 
maturity,  Collard  sold  26  puncheons,  part  of  the  46 
which  he  had  bought  of  the  plaintiffs  on  the  13th  of 
August,  to  the  defendant  Kaye,  who,  on  the  31st  of 
October,  accepted  bills  for  the  price,  which  were  duly 
honoured.  Collard  got  those  acceptances  from  Kaye, 
between  ten  and  twelve  in  the  morning  of  the  31st  of 
October.  An  invoice  containing  the  marks  and  numbers 
of  the  casks,  and  stating  where  and  by  whom  the  ram 
was  bonded,  was  made  out  and  delivered  by  Collard  to 
Kaye. 

On  the  31st  of  October,  the  cooper  employed  by 

tb*  defendant  Kaye  applied  at  the  counting-house  of 

Yates  for  permission  to  have  the  .26  puncheons  coopered 

and  gauged,  on  behalf  of  Kaye,  and  about  nine  o'clock 

of  that  morning,  Yates'%  warehouseman  accompanied  the 

Y  3  cooper 
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on  the  day  of  the  purchase;  to  which  re-sale  the  want        1833. 
of  a  delivery  order  was  no  impediment. 

The  rums  which  the  plaintiffs  bought  on  the  28th  of 
June  and  13th  of  August  were  sampled  on  the  quay 
when  landed,  and  the  samples  taken  to  Yates's  sale 
room.  The  plaintiffs  received  the  samples  of  those 
which  they  did  not  sell  to  Collard,  but  not  of  those 
which  they  did.  Collard  kept  the  remainder  at  YateJs. 
It  is  the  custom  for  purchasers  of  rum  always  to  take 
the  samples,  and  to  cooper  the  casks.  Collard,  soon 
after  the  purchase,  had  the  puncheons  which  he  bought 
coopered  in  Yates's  warehouse,  and  marked  with  the 
letter  C.  The  plaintiffs  never  touched  those  puncheons, 
or  sampled  them,  but  left  Collard  to  look  after  them 
until  the  21st   of   November,  when    they  had    them 
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fcooper  to  the  warehouse  of  the  defendant  Yates,  when 
the  cooper  prepared  the  casks  for  the  gauger,  and 
marked  them  J.  A.  K.  On  the  same  day  the  gauger 
attended,  and  gauged  the  puncheons  on  behalf  of 
Kaye:  and  on  that  and  the  following  day  the  cooper 
coopered  the  casks  on  his  behalf.  The  warehouseman 
of  the  defendant  Yates  was  present  nearly  all  the  time  of 
gauging  and  coopering  the  puncheons.  If  the  cooper 
had  met  with  any  impediment  at  Yates's  at  nine  o'clock 
that  morning,  there  would  have  been  time  to  inform 
Kaye  before  he  had  accepted  the  bills  of  Collard. 
When  the  persons  came  from  the  defendant  Kaye  to 
gauge  the  rums,  they  were  refused  three  times  by  a 
clerk  of  Yates :  then  Collard  came  and  had  it  done. 
The  coopering  and  marking  were  also  done  with 
CoUartfs  knowledge,  and  by  his  permission.  On  the 
19th  of  November,  Kaye  presented  to  the  plaintiffs,  for 
their  acceptance,  a  delivery  order  for  the  26  puncheons 
'  bought  by  them  of  Collard,  which  the  plaintiffs  refused 
to  accept 

The  remaining  18  puncheons  were  sold  by  Collard, 
on  the  7th  of  September,  to  the  defendants  Bond  and 
Proctor,  and  he  made  out  and  delivered  to  them  an 
invoice  specifying  the  marks  and  numbers  of  the  pun- 
cheons, and  where  and  by  whom  the  same  was  bonded. 
On  the  9th  of  September*  Bond  and  Proctor  settled  with 
Collard  for  these  rums;  partly  by  cash,  partly  by  brandies 
which  had  been  bought  before,  partly  by  wines  bought 
then,  and  partly  by  a  bill  for  89/.,  which  was  after- 
wards paid.  The  samples  of  these  18  puncheons,  and 
which  were  part  of  the  samples  which  Collard  kept 
at  Yates's  counting-house,  were  taken  to  Bond  and 
Proctor,  after  the  sale  to   them ;    out  of  this  lot   of 

18  pun- 
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18  puncheons,  Yates  delivered  three  to  the  defendants  1833. 
Bond  and  Proctor,  with  the  assent  of  Collard,  viz.  one 
on  the  15th  of  October,  one  on  the  1st  of  November,  and 
one  on  the  8th  of  November,  upon  separate  delivery 
orders,  signed  by  Bond  and  Proctor,  and  without  any 
delivery  order  from  the  plaintiffs. 

On  the  10th  of  November  Bond  and  Proctor  pre* 
seated  to  the  plaintiffs,  for  acceptance,  a  delivery  order 
for  the  remainder  of  the  rums  sold  to  them  by  Collard, 
which  the  plaintiffs  refused  to  accept. 

On  the  21st  of  November,  after  the  demand  made  on 
Yates  by  the  plaintiffs,  they,  by  his  permission,  sampled 
the  41  puncheons  then  remaining  in  his  warehouse. 

In  October  1830,  the  plaintiffs  bought  a  quantity  of 
rum  from  Yates  at  two  and  three  months'  credit,  which 
they  resold  on  the  same  day  to  Collard. 

Cresnoell  for  the  plaintiffs.  Hie  plaintiffs  bought  the 
rum  of  Yates,  paid  for  it,  and  were  thereupon  entitled1 
to  the  possession.  As  between  Yates  and  them,  if 
no  jus  tertii  can  be  set  up,  they  are  clearly  entitled 
to  recover.  Yates  was  never  authorised  by  the  plain* 
uBs  to  deliver  the  rum  to  any  other  person;  and  the 
plaintiffs  cannot  be  affected  by  that  which  was  done 
between  Collard  and  the  other  defendants.  Collard  bar- 
gained for  the  rum,  and  gave  bills  in  payment :  and  it 
may  be  said,  that  as  he  purchased  on  credit,  while  the 
bills  were  running,  he  might  have  claimed  to  have  pos- 
sesion. But,  first,  there  is  evidence  of  a  contract,  or 
condition,  that  the  plaintiffs  should  not  part  with  the 
possession  till  the  bills  were  paid.  Collard  asked  for 
a  general  delivery  order;  the  plaintiffs  refused  to  give 
it:  they  offered  an  order  for  one  or  two  puncheons, 
Y  4  and 
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and  that  order  Collard  accepted.  There  was,  therefore* 
an  assent  on  his  part  to  the  residue  of  the  ram  remain- 
ing in  the  plaintiffs'  hands,  and  he  could  not  then  confer 
a  right  on  a  third  person.  Secondly,  as  Collard  did 
not,  in  fact,  insist  upon  possession  while  the  bills  were 
running,  the  plaintiffs,  after  the  bills  were  dishonoured, 
had  a  right  to  retain  the  rum;  and  Collard! %  right  of 
possession  was  defeated  by  his  subsequent  insolvency : 
Bloxam  v.  Sanders  (a),  Bloxam  v.  Morley  (&).  For  though 
the  property  in  goods  x  sold  upon  credit  vests  in  the 
vendee,  it  is  liable  to  be  divested  if  the  contract  is 
not  performed  by  the  purchaser,  Langfort  v.  Tiler  (c), 
Anonymous,  Dyer,  29. &  An  attorney  having  a  lien  on 
papers,  loses  it  by  taking  a  bill  for  his  demand,  but 
if  that  is.  dishonoured,  his  lien  revives,  Stevenson  v. 
Blakelock  {d) ;  and  where  goods  are  in  transitu,  insol- 
vency of  the  purchaser  before  delivery  authorises  the 
consignor  to  resume  possession :  Clay  v.  Harrison  (e). 
The  acts  of  Collard  in  marking,  gauging,  and  cooper- 
ing, were  not  sufficient  to  deprive  the  plaintiffs  of 
their  lien;  for  even  although  those  acts  might  be 
considered  as  done  with  the  plaintiffs'  consent,  they 
were  not,  as  between  the  parties,  sufficient  to  con- 
stitute a  delivery  or  taking  possession.  The  custom  as 
to  delivery  orders  was  well  known  to  Collard ;  and  there 
is  no  case  to  shew  that  the  lien  was  determined  by  such 
acts,  unless  they  were  intended  by  the  parties  to  have 
such  effect ;  and  here  the  vendors  had  no  such  intention. 
A  consignor's  right  to  stop  in  transitu  is  not  taken  away 
by  the  consignee's  having  partly  paid  for  the  goods, 


(a)  4B.  $C.  941. 
(c)  1  SaUc.  113. 


(0  4  B.  $  C.  951. 
{d)  \M.$S.  535. 


nor 


in  the  Third  Year  or  WILLIAM  IV.  321 

nor  by  his  patting  his  initials  on  them,  that  not  being  1883. 
done  by  way  of  taking  possession,  Hodgson  v.  Loy  (a). 
Such  marking  by  a  vendee  does  not  amount  to  an  ac- 
ceptance within  the  statute  of  frauds,  Baldey  v.  Parker  (b). 
And  where  goods  were  bonded  in  the  vendor's  name, 
partly  in  his  own  and  partly  in  the  warehouses  of  other 
pencils,  and  he  resold  to  A~>  who  took  samples  out  of 
the  bulk  and  marked  the  casks  with  his  initials,  but  he 
did  not  get  any  delivery  order,  nor  give  notice  to  the 
owners  of  the  warehouses,  it  was  held  that  the  goods  re- 
mained in  the  order  and  disposition  of  the  vendor,  who 
afterwards  became  bankrupt,  and  passed  to  his  assignees : 
KnawUs  v.  HorsfaU  (<?). 

It  may  be  said  that,  by  the  delivery  of  part,  the 
wiok  vested  in  OMarcL  But  the  answer  to  that  is, 
that  a  delivery  of  part  can  only  operate  as  a  con- 
structive delivery  of  the  whole,  when  so  intended.  In 
Skbeyv.  Hayaard(d)9  where  the  delivery  of  part  was 
held  to  destroy  the  right  of  stopping  the  remainder 
in  transitu,  there  appeared  to  be  no  intention,  either 
previous  to  or  at  the  time  of  delivery,  to  separate  that 
part  of  the  cargo  from  the  rest.  In  Hinde  v.  Wkite- 
iouse(e)  the  samples  were  delivered  as  part  of  the 
things  purchased,  to  make  up  the  quantity.  In  Bloxam 
v. Sanders (g)  samples  and  invoices  were  delivered;  but 
it  was  held  that  there  was  no  delivery  of  the  article, 
purchased;  and  in  Cooper  v.  Elston  (A),  where  a  sample 
of  wheat  was  delivered,  but  it  was  no  part  of  the 
qaaotity  sold,  that  was  held  to  be  no  delivery  to  take 

(a)  7  T.  Ji.  440.  (5)  S  B.  £  C.  37. 

(c)  5  B.  i  A.  134.  (<*)  2  H.  Bl.  504. 

(e)  7  East,  558.  (j)  4  B.  f  C.  947. 

(*)  7  T.  R.  14. 

the 
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the  case  out  of  the  statute  of  frauds.     So  far  as  to 
Collard. 

Then  the  subvendees  cannot  be  in  a  better  situation. 
First,  as  to  Kaye :  on  the  28th  of  October,  he  bought 
26  puncheons  of  Collard,  accepted  bills  on  the  31st  of 
October,  and  received  an  invoice,  shewing  where  the 
rum  was  bonded,  and  by  whom.  Kaye  sent  the  gauger 
and  cooper  to  gauge  and  mark  the  casks;  but  Yates?s 
clerk  refused  to  let  them  do  it;  Collard  then  came  and 
had  it  done.  A  prudent  purchaser  would  have  enquired 
whose  property  it  was:  he  would  have  learnt  the  cir- 
cumstances, and  that  there  could  be  no  valid  transfer 
without  a  delivery  order. 

Then'  as  to  Bond  and  Proctor.  Collard  sold  the 
16  puncheons  on  the  7th  of  September,  and  on  the  9th 
tbey  paid  him  for  them,  partly  by  cash  and  bills,  partly 
by  writing  off  an  old  debt.  The  samples  were  taken  to 
their  counting-house  from  Yates's,  where  they  had  pre* 
viously  been  left.  Bond  and  Proctor  presented  delivery 
orders  to  the  plaintiffs  for  acceptance.  If  the  taking 
of  the  samples  at  first  by  Collard  did  not  operate  as  a 
delivery  to  him,  no  more  would  the  taking  of  them  be 
a  delivery  to  Bond  and  Proctor.  They  shewed  they 
bad  knowledge  of  the  custom  of  trade  by  producing 
delivery  orders.  In  Stoveld  v.  Hughes  (a)9  there  was 
an  assent  by  the  first  vendor  to  the  sub-sale.  In  Chap- 
lin v.  Rogers  (6),  there  was  evidence  of  a  delivery  of 
the  whole  to  the  first  vendee.  In  Hammond  v.  Ander- 
son (c)  there  was  an  order  for  delivery  of  the  whole  to 
the  vendee.  It  may  be  said  that  the  giving  of  an 
invoice  to  Collard  enabled  him  to  go  into  the  market 


(a)  14  East,  308. 


(6)  I  East,  192. 


(c)  1  New  n.  69. 
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and  sell  the  goods;  but  there  was  no  act  done  by  the  1833. 
plaintiffs  which  enabled  CoUard  to  deceive  a  cautious 
purchaser.  The  custom  of  Liverpool  was  well  known, 
and  no  delivery  order  was  given.  The  invoices  de- 
livered by  CoUard  to  the  sub-vendees  stated  where  the 
goods  were  bonded,  and  in  whose  name;  and  therefore 
they  might  enquire.  It  does  not  appear  that  the  invoice 
held  by  CoUard  was  ever  seen  by  them. 

Wightman  for  Kaye*  Kaye  is  entitled  to  recover  against 
Yates  the  26  puncheons  of  which  he  was  the  purchaser. 
If  CoUard  had  the  property  in  him  at  one  time,  Kaye 
now  has  it  The  only  difference  is,  that  Cottard9  after 
having  dishonoured  his  bills,  would  not  have  been 
able  to  enforce  his  claim  against  the  plaintiffs;  but 
be,  before  the  dishonour  of  the  bills,  having  transferred 
the  goods  to  Kaye,  who  paid  for  them,  the  right  of 
property  is  in  the  latter.  All  acts  of  ownership  were 
exercised  by  CoUard  and  by  Kaye  /  CoUard  took  samples 
and  he  and  Kaye  marked  and  coopered  the  casks.  Col* 
lard's  bills  were  immediately  negotiated  by  the  plaintiffs; 
they  then  became,  and  continued  at  the  time  of  the  sale 
by  CoUard  to  Kaye,  paid  vendees,  and  had  no  lien: 
Homcastle  v.  Farran  (a).  It  is  true  no  delivery  order 
was  given  by  the  plaintiffs ;  but  that  is  not  usual  until 
goods  are  wanted.  The  plaintiffs  themselves  had  no 
delivery  order,  but  they  had  paid:  so  had  Kaye.  If 
either  party  is  to  sustain  a  loss,  it  should  be  that  person 
whose  conduct,  in  giving  credit  to  a  second  party,  has 
enabled  the  latter  to  sell  to  a  third  party,  by  whom  he 
has  been  actually  paid.    Here  the  plaintiffs  were  in 

(a)  ZB.t  A.  497. 

fault, 
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fault,  by  suffering  Collard  to  appear  to  third  persons  as 
a  vendor  having  title.  The  plaintiffs  never  exercised 
any  acts  of  ownership :  they  never  touched  the  pro- 
perty. \Parkei.  They  touched  it  as  much  as  if  they  had 
bought  it  from  a  third  person,  and  had  paid  for  it  and 
delivered  it  to  Yates  as  a  warehouseman.  He  was  their 
agent;  the  goods  were  ascertained,  their  right  to  them 
was  ascertained;  they  had  put  their  marks  upon  the 
casks,  and  there  was  a  valid  contract  as  between  them 
and  Yates,  by  which  the  property  vested  in  them.] 
There  was  an  equally  valid  contract  to  pass  the  pro- 
perty as  between  the  plaintiffs  and  Collard.  The 
plaintiffs  had  not  refused  to  give  Collard  any  delivery 
order,  they  only  said  if  Collard  wanted  one  or  two  he 
should  have  them ;  but  they  could  not  have  absolutely 
refused  to  give  him  a  general  order  while  his  bills  were 
outstanding,  without  subjecting  themselves  to  an  action* 
Then  Collard,  having  the  property  in  the  rums,  sold 
26  puncheons  to  Kaye.  It  is  not  found  that  the  invoice 
held  by  Collard  was  ever  shewn  to  Kaye;  but  the  plain- 
tiffs, by  giving  Collard  such  a  document,  might  have 
misled  purchasers,  and  were  therefore  in  fault  It  is 
said  that  Kaye  ought  to  have  enquired  whether  the 
rums  had  been  actually  delivered  to  Collard.  If  he  had 
done  so,  Collard  would  have  shewn  him  the  invoice,  by 
which  he  would  have  appeared  as  the  purchaser.  Davis 
v.  Reynolds  (a)  shews  that  a  vendor  who  takes  the  ven- 
dee's acceptance  in  payment  cannot  stop  the  goods  in 
transitu.  [Patteson  J.  Unless  the  bill  has  been  dis- 
honoured.] If  the  original  vendor  give  credit,  by  taking 
the  vendee's  acceptance  in  payment,  he  thereby  gives 
the  vendee  a  jus  disponendi.    Kaye  is  entitled  as  against 

(a)  4  Campb.  267.     1  Stark.  115. 

Yates, 
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Yates,   because  he,   by  Collara\  his  clerk  and  agent, 
allowed  Kaye  to  put  his  marks  on  the  casks,  and  thereby 
induced  him  to  give  Collard  bills  in  payment.    Collard, 
who  is  both  the  vendor  and  purchaser  of  these  goods, 
has  the  management  of  Yates's  cellar,  and  is  permitted 
by  him  to  appear  as  if  he  had  the  disposal  of  them.     It 
is  not,  therefore,  for  Yates  now  to  set  up  a  jus  tertii 
against  a  purchaser  from  Collard.     He  must  take  the 
consequences  of  (pollard's  acts.     [Parke  J.    Collard  was 
the  vendor,  as  between  him  and  Kaye,  and  must  be  con- 
sidered as  a  third  party,  unconnected  with  Yates.     Pat- 
teson  J,    In  Craven  v.  Ryder  (a),  the  goods  were  sold 
under  a  contract  to  deliver  them  free  on  board  a  vessel 
named  by  the  buyer.     The  vendors  delivered  them  on 
board  such  vessel,  and  took  a  receipt  which  purported 
that  the  goods  sold  were  received  on  their  (the  vendors') 
account.     The  vendee  accepted  bills  for  the  amount, 
but,  before  they  became  due,  stopped  payment;  and 
there,  although  the  master  of  the  vessel  had  executed  a 
bill  of  lading  to  a  subsequent  purchaser,  it  was  held  that 
the  first  vendors  retained  their  property  in  the  goods  by 
keeping  the  receipt  for  them ;  and  that,  so  long  as  they 
kept  the  receipt  in  their  own  hands,  there  was  not  a 
complete  delivery  to  the  buyer.]     In  the  present  case 
it  appeared   that  delivery  notes   were  only  taken  as 
wanted.     The  goods  remained  in  the  hands  of  the  ware- 
house keeper  as  the  agent  of  the  purchaser ;  and  the 
right  of  property  passed  to  the  subsequent  vendees  in 
the  same  manner  as  it  did  to  the  first. 


1833. 

Dixoir 
again* 
Yatss. 


Roscoe  for  Bond  and  Proctor.     It  cannot  be  disputed, 
that  at  the  time  of  the  sale  by  Collard  to  Bond  and 


(a)  6  Taunt.  433.     2  Marsh,  127. 


Proctor 
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Proctor  (which  was  before  CoIlarcTs  insolvency),  the 
right  of  property  and  possession  had  passed  to  CoUard. 
The-  original  vendor  could  not  then  have  refused  to 
deliver  to  a  purchaser  or  a  sub-purchaser.  Then  did 
CoUard* s  subsequent  insolvency  divest  that  right  ?  The 
plaintiffs'  'right,  which  revived  on  the  non-payment  of 
the  bills  by  CoUard,  was  merely  an  equitable  lien*  It 
is  similar  in  principle  to  the  right  of  stopping  in  transitu, 
which  is  an  equitable  right  only.  This  is  laid  down  by 
Butler  J.  in  Lickbarrow  v.  Mason  (a),  and  Ellis  y. 
Hunt  (b);  and  by  Lord  Kenyan  in  Hodgson  v.  Loy(c) ; 
and  Mr.  Bell  in  his  Commentaries  on  the  Laws  of  Scot- 
lana\  p.  209.,  where  all  the  cases  are  collected,  says 
that  the  right  is  founded  entirely  on  equity.  If  the 
right  of  stopping  in  transitu  be  only  an  equitable  lien, 
it  is  clear  that  it  cannot  be  exercised  by  the  plaintiffs 
(who  enabled  CoUard  to  go  into  the  market  with  an 
apparent  title)  against  Bond  and  Proctor^  who  are  pur- 
chasers for  value,  and  without  notice  of  any  defect  of  title 
in  the  vendee*  In  Lempriere  v.  Pasley  (d),  Ashkurst  J. 
says,  "  As  between  a  person  who  has  an  equitable 
lien,  and  a  third  person,  who  purchases  the  thing  for 
a  valuable  consideration,  and  without  notice,  the  prior 
equitable  lien  shall  not  overreach  the  title  of  the  vendee." 
So  in  Snee  v.  Preseotty  reported  in  1  Jtykns{e)%  but 
more  accurately  stated  in  the  judgment  of  Butter  J. 
in  Lickbarrow  v.  Mason  (g).  Lord  Hardwicke  says, 
"  where  goods  have  been  negotiated  and  sold  again 
there  it  would  be  mischievous  to  say  that  the  vendor  or 
factor  should  have  a  lien  upon  the  goods  for  the  price ; 


(a)  6  East,  27.  note, 
(c)  7T.R.445. 
(e)  1  Alk.  245. 


(6)  3  T.  R.  469. 

(d)  2  T.  R.  490. 

(e)  6  East,  28.  note. 
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*  for  then  no  dealer  would  know  when  he  purchased  18SS. 
goods  safely/'  In  Kinlock  v.  Craig  (a),  Eyre  C.  B.  says, 
that  "  the  right  of  stopping  goods  in  transitu  never 
occurs  but  as  between  the  vendor  and  vendee;9'  and 
BvUer  J.,  in  Lickbarrom  v.  Mason  (i),  considers  the  terms 
vendor  and  vendee,  as  used  by  Eyre  C.  B.,  to  apply  to  the 
persons  who  buy  of  and  sell  to  each  other.  Bat/ley  J.,  in 
Howes  v.  Watson  (c),  speaking  of  the  ordinary  case  of  a 
vendor  and  vendee,  says,  "  In  such  cases,  justice  requires 
that  the  vendee  shall  not  have  the  goods  unless  he  pays 
the  price.  If  he  cannot  pay  the  price,  the  vendor  ought 
to  have  his  goods  back;  but  if  the  question  arises,  not 
between  the  original  vendor  and  the  original  vendee,  but 
between  the  original  vendor  and  a  purchaser  from  the 
vendee,  that  purchaser  having  paid  the  full  price  for  the 
goods,  what  is  the  honesty  and  justice  of  the  case? 
sorely  that  the  vendee,  who  has  paid  the  price,  shall  be 
entitled  to  the  possession  of  the  goods."  The  present 
case  must  be  governed  in  principle  by  Lickbanram  v. 
Mason  (d),  which  was  decided  upon  the  ground,  that 
the  property  was  transferred  by  the  indorsement  of  the 
bill  of  lading ;  which,  in  fact,  is  no  more  than  a  de- 
claration by  the  consignee,  that  the  indorsee  of  the  bill 
of  lading  is  the  owner  of  the  goods.  Now,  an  invoice 
is  a  declaration  by  the  vendor  that  the  purchaser  is  the 
owner  of  the  goods,  and  it  ought  to  have  the  same 
effect.  In  Green  v.  Haythorne  (e)9  there  had  been  an 
invoice  and  samples  given  to  the  purchasers,  who  resold, 
and  the  vendors  had  delivered  (as  here)  parcels  of  the 
goods  to  different  sub-purchasers;  and  Lord  Ellen- 

(■)  3T.R.  787.  (6)  6  East,  81.  note.  (c)  2AJC.  542. 

(d)  2  7.  R.  69.     1  H.  BL  357.    6  EaU,  20.  n.  (a). 
(0  1  Stark.  447. 
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borough  says,  "  I  am  of  opinion  that  this  was  an 
executed  contract.  Here  was  a  sale  of  68  bags,  which 
were  delivered  out  by  the  vendors  from  time  to  thne, 
according  to  the  order  of  the  vendees,  who  were  fur- 
nished with  an  invoice  and  samples  to  enable  them  to 
go  into  the  market"  A  new  trial  was  moved  for,  and 
refused,  on  the  ground  that  the  vendors,  who  had  re- 
ceived a  delivery  order  from  the  sub-purchasers  before 
the  insolvency  of  the  purchasers,  should  have  repudiated 
it  in  order  to  retain  their  lien*  Here,  it  appears,  that 
the  first  bill  given  by  Collard  for  the  $5  puncheons, 
purchased  by  him  from  the  plaintiffs  on  the  28th  of 
June,  was  dishonoured  on  the  5th  of  October,  and  taken 
up  by  the  plaintiffs ;  on  that  day,  therefore,  they  knew 
of  his  insolvency.  Yet,  subsequently,  on  the  15th  of 
October,  and  the  1st  and  7th  of  November,  their  agent, 
Yates,  delivered  three  puncheons  to  the  order  of  the  de- 
fendants Bond  and  Proctor.  The  plaintiffs  cannot,  after 
a  recognition  of  Bond  and  Proctor's  tide,  with  notice  of 
Collard9 s  insolvency,  turn  round  upon  Bond  and  Proctor, 
and  insist  upon  their  lien.  They  should,  at  least,  when 
the  delivery  order  of  Bond  and  Proctor  was  presented, 
on  the  15th  of  October,  have  informed  them  that  Collard 
was  insolvent,  and  that  they  insisted  upon  their  lien. 
And  the  delivery  of  two  puncheons  to  the  order  of 
Collard,  and  of  three  to  the  order  of  Bond  and  Proctor, 
was  such  a  delivery  of  part  as  amounted  to  a  construc- 
tive delivery  of  the  whole,  and  put  an  end  to  the  right 
of  the  plaintiff*  to  retain  the  remainder:  Slubey  v.  Hay- 
ward  {a),  Hammond  v.  Anderson  (&).  It  is  true,  that  a 
part  delivery,  where  some  act  remains  to  be  done  before 


(a)  2  H.  BL  504. 


(6)  1  New  R.  60. 
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the  property  in  the  whole  can  vest  in  the  vendee,  will  1833. 
not  vest  the  whole  in  him ;  and  upon  that  ground  it 
was  decided,  in  Hanson  v.  Meyer  (a),  that  a  part  delivery 
of  goods  did  uot  divest  the  right  of  the  vendors  to  stop 
the  remainder  in  transitu.  [Per  Lord  EUenborougk>  in 
Stoodd  v.  Hughes  (b\  and  Littledalcl.  in  Simmons  v. 
Swift  (c)J.  But  "  whenever  there  is  a  complete  delivery 
of  part  of  one  entire  cargo  to  the  consignee,  the  transitus 
is  ended,  and  the  consignor  cannot  stop  the  remainder :" 
per  Bayley  J.,  in  Cramshay  v.  Hades  (d).  Supposing  the 
plaintiffs,  notwithstanding  the  sale  by  Collard  to  Bond 
and  Proctor,  would  have  had  a  right  to  stop  the  goods, 
that  right  has  been  divested.  The  right  to  stop  in 
transitu  is  defeated,  if  the  goods  have  come  to  the  pos- 
session of  the  vendee :  but  where  they  are  in  the  pos- 
session of  an  agent  or  warehouseman  (even  the  vendor's), 
the  lien  may  be  defeated  by  circumstances  which  are 
evidence  of  delivery;  as  the  transfer  of  the  goods  in 
the  warehouseman's  books  from  the  vendor's  into  the 
vendee's  name,  Harmon  v.  Anderson  (e) ;  or  the  receipt 
of  warehouse  rent  from  the  vendee,  Hurry  v.  Mangles  (g) ; 
or  any  act  of  ownership  exercised  upon  the  goods  by 
him,  such  as  the  marking,  or  the  packing  or  unpacking 
the  goods  by  him :  Ellis  v.  Hunt(h\  Stoveld  y.  Hughes  {b), 
Wright  v.  Lowes  (1).  Here  Yates  became  the  agent  or 
servant  to  Collard  as  soon  as  the  latter  marked  and 
coopered  the  casks,  and  had  samples.  The  fact  of  the 
plaintiffs  having  omitted  to  give  a  delivery  order  is  im- 
material, because  their  suffering  Collard  to  deal  with  the 

(a)  6  East,  614.  (6)  14  Eati,  313. 

(e)  5B.$C.  864.  (d)  1  B.  *  C.  183. 

(f)  2Campb.  2*3.  (g)  1  Campb.  452. 
(*)  3  T.  B.  464.  (0  4  Etp.  N.P.  C.  84. 
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property  as  his  own  is  stronger  than  any  delivery  order. 
In  Foster  V.  Frampton  (a)  the  purchaser  went  to  the 
warehouse  of  the  carrier  and  took  away  part  of  the 
goods*  and  desired  that  the  ftst  might  remain  in  the 
warehouse,  and  it  was  held  that  the  transitus  was 
thereby  at  an  end.  As  to  the  question  whether  the 
plaintiffs  by  giving  a  receipt  enabled  CoUard  to  commit 
a  fraud,  and  so  are  precluded  from  recovering,  BayleyJ. 
in  Howes  v*  Watson  (b)  says,  "  There  are  many  cases 
in  which  it  has  been  held  that  if  the  first  vendor  does 
any  thing  which  can  be  considered  as  sanctioning  the 
sale  by  his  vendees  that  destroys  all  right  of  die  former 
to  atop  in  transitu."  [Parke  J.  Bond  and  Proctor  took 
no  possession.]  CoUard,  their  vendor,  had  taken  such 
possession  as  divests  the  original  vendor's  right  to  stop. 
Graven  v.  Jfyder(c)  turned  on  very  particular  circum- 
stances, and  was  decided  on  the  ground  that  die  person 
holding  the  lighterman's  receipt  had  control  over  the 
goods  dll  he  had  exchanged  it  for  the  bill  of  lading. 


Cowling  for  Yates.  First,  assuming  that  Yates  is  to 
be  considered  responsible  for  the  acts  of  his  clerk 
Collardy  those  acts  were,  under  the  circumstances,  justi- 
fiable. But,  secondly,  Yates  is  not  responsible  for  Cot- 
lartfs  acts,  either  to  the  plaintiffs  or  to  his  co-defendants, 
because  those  acts  all  passed  among  those  parties  behind 
die  back  of  Yates.  Every  thing  was  the  act  of  CoUard; 
Yates  was  in  ignorance  of  all  until  the  18th  of  November. 
Even  the  delivery  of  the  three  puncheons  was  CoUanTs 
act  It  is  clear  that  the  property  in  the  goods  was 
changed  by  the  sale.   The  custom  referred  to  is  confined 


(a)  6  B.  $  C.  107.  (6)  2  B.  f  C.  545. 

(c)  6  7a*n/«345.     2  Marsh  127.     Holt,  N.  P.  C.  100. 
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merely  to  the  delivery  of  goods,  and  the  want  of  the  de-  IMS. 
livery  order  is  no  impediment  to  a  resale.  The  first  "' 
question  will  be,  whether  the  plaintiffs  ever  transferred  ****** 
away  the  right  of  possesion.  If  the  rum  had  been  in 
their  own  possession,  they  would,  by  their  sale  to  CW* 
lard  on  credit,  have  passed  away  both  their  right  of  pro* 
party  and  possession:  Blaxam  v.  Saunders  (a)+  per  A^ 
fcy  J.  citing  Tooie  v.  Hollingsworth  (b).  The  case  must 
be  the  same  where  the  goods  are  in  the  possession  of  an 
agent,  unless  the  contrary  appear  from  some  general 
usage  or  peculiar  mode  of  dealing  between  the  parties* 
for  an  agent  stands  in  the  place  of  his  principal,  Wilxm 
v*  Anderton  (c),  Hardman  v.  Wilcock  (d) ;  and  although 
an  agent  is  estopped  from  setting  up  the  title  of  third 
persons  unless  they  make  a  claim  on  him,  he  is  not 
estopped  if  they  do,  any  more  than  a  tenant  is  estopped 
from  disputing  his  landlord's  title  under  the  same  cir* 
camstances :  Pope  v.  Biggs  (e).  It  is  even  doubtful 
whether  a  usage  between  a  seller  and  his  warehouseman 
not  to  deliver  without  a  delivery  order  can  be  good  as 
against  the  latter,  when  the  seller  has  parted  with  his 
right  of  property  and  also  of  possession;  for  it  is  clear 
that  an  agent  is  justifiable  in  delivering  goods  to  the 
person  entitled  to  them,  although  contrary  to  the  di- 
rections of  his  principal,  and  his  own  express  promise 
to  him :  Syedsv.  Hay{g);  per  Lord  Tentefden  in  Howard 
v.  Tucker  (h)\  and  per  Parke  J.  in  Brandt  v.  Bctolby{i). 
But  the  usage  proved  has  really  no  application  to  the 
If  the  plaintiffs  had  placed  their  own  goods  in 

(a)  4  B.  f  C.  948.  (*)  5  T.  B.  215. 

(c)  1  B.  i  Ad.  4.5a  n  (d)  9  Bing.  582. 

(«)  9  B.  i  C.  245.  (g)  4  T.  R.  26a 

(A)  1  B.  t  Ad.  719.  (i)  SB-iAd.  937,  938. 

Z  2  Yates's 


SS£ 


1 835. 
DrxoK 

agniist 

XiTIS* 


CASES  in  TRINITY  TERM 

Yatefs  warehouse  it  would  have  applied,  but  that  was 
not  the  case ;  and  therefore  the  usage  rather  tends  to 
shew  that  the  plaintiffs  never  obtained  the  right  of  pos- 
session, but  only  had  the  right  of  having  a  delivery 
order  accepted  by  Yates ;  and  there  is  nothing  in  the 
usage  to  shew  that  they  might  not  pass  away  that  right 
without  a  delivery  order.  The  usage,  too,  if  construed 
as  extensively  as  contended  for,  is  bad  in  itself,  as  being 
contrary  to  a  general  principle  of  law,  because  it  would 
put  the  agent  in  a  different  position,  as  regards  the 
world,  from  his  principal:  Todd  v.  Reid (a).  Customs 
encouraging  trade,  and  merely  contradicting  technical 
rules  of  law,  may  be  good;  but  the  custom  here  should 
have  been  more  strictly  proved;  it  should  have  been 
expressly  made  out  that  the  goods  are  never  considered 
in  the  trade  as  delivered  until  a  delivery  order  is  ac- 
cepted; or  that  the  goods  cannot  be  delivered  without  a 
delivery  order;  whereas  the  proof  is  confined  to  the 
mere  mode  of  delivery,  to  the  practice  actually  followed 
by  warehousemen  in  delivering.  A  delivery  order  is 
not  like  a  dock  warrant,  which  is  the  symbol  of  pro- 
perty, and  passes  the  property  mentioned  in  it,  like  bills 
of  lading  or  exchange.  A  delivery  order  is  not  a  ne- 
gotiable instrument;  the  want  of  it  will  not  prevent  a 
sale ;  it  only  passes  between  the  owner  of  the  goods  and 
the  warehouseman.  It  is  never  used  before  the  goods 
are  wanted  out.  It  is  not  preserved  in  the  warehouse- 
man's office  as  a  record  of  the  title  to  the  property.  Sup- 
pose the  plaintiffs  had  verbally  authorised  Yates  to  deliver 
the  rum,  and  he  had  done  so,  could  trover  afterwards 
have  been  maintained   on  the  ground  that  they  had 


(a)  4  Bit  A.  2ia 
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given  him  no  written  delivery  order?  In  Kncrodesv*  1833. 
HorsfaU{a\  where  the  custom  relative  to  delivery  orders 
was  more  fully  proved  than  in  the  present  case,  Lord 
Tenterden  said  (i),  that  if  the  plaintiff  (the  vendee)  had 
given  notice  of  the  sale  to  the  warehouse-keeper,  the 
latter  would  not  then  have  been  justified  in  delivering 
the  goods  to  any  other  order  than  that  of  the  plaintiffi 
In  feet,  delivery  orders  seem  to  have  been  introduced  to 
obviate  the  difficulty  which  the  warehouseman  might  be 
under  in  knowing  to  whom  he  should  deliver.  Such  an 
order,  signed  by  the  person  in  whose  name  the  goods 
stood,  would  naturally  be  the  best  evidence  of  a  right  to 
a  delivery.  This  is  solely  for  the  convenience  and  ad- 
vantage of  the  warehouseman ;  but  if  he  obtains  by  any 
other  means  the  knowledge  that  the  buyer  is  entitled  to 
the  right  of  possession,  he  will  be  justified  in  delivering 
to  him.  The  invoice  is  sufficient  evidence;  and  the  case 
is  the  same  in  the  present  instance  as  if  the  invoice  had 
been  shewn  to  Yates ;  for  if  Yates  is  to  be  responsible 
for  CoUartTs  acts,  CollarcFs  knowledge  must  be  taken 
to  be  his. 

If,  then,  Yates  may  set  up  the  rights  of  others,  the 
plaintiffs'  right  of  stoppage  in  transitu  is  extinguished 
by  CollarcTs  resale  while  the  bills  given  by  him  were 
outstanding:  Davis  v.  Reynolds  (c).  Craven*.  Ryder (d) 
is  distinguishable :  the  reason  of  that  decision  is  shewn 
by  the  judgment  of  Lord  Tenterden  in  Ruck  v.  HaU 
field {e).  The  delivery  also  of  the  samples  by  the 
plaintiffs  to  Collard  extinguished  the  right  of  stoppage; 
for  the  delivery  of  part  is  a  delivery  of  the  whole.     (On 

(a)  5B.$  A.  134.  (*)  5  D.  $  J.  139. 

(e)  1  Stark.  US.     4  Camp.  267.  (tf)  6  Taunt.  435.   2 Marsh,  127. 

(e)  SB.  %  A.  632. 
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this  point  he  referred  to  cases  which  have  been  already 
mentioned.)  This  is  more  particularly  the  case  when 
the  part  delivered  consists  of  samples,  as  in  the  present 
instance,  which  are  intended  to  be  carried  to  market,  and 
exhibited  as  part  of  a  larger  quantity  supposed  to  be  in 
the  power  of  the.  holder  of  them :  Hinde  v.  White- 
house  (a),  Foster  v.  Frampton  (6).  In  Cooper  v.  Elston  (c), 
and  Bloxam  v.  Morley[d),  the  samples  were  not  parcel 
of  the  bulk.  (He  also  relied  upon  the  marking  of  the 
casks,  as  shewing  a  delivery,  and  extinguishing  the 
right  to  stop  in  transitu.)  Besides,  the  plaintiffs  are 
estopped  from  claiming  the  rum  as  against  Yates,  by 
suffering  Collard  to  cooper  and  mark  the  casks,  and 
act  as  the  owner:  they  have  put  it  in  his  power  to 
commit  a  fraud  on  Yates  and  the  world;  and,  al- 
though the  master  is  generally  responsible  for  the  acts 
of  his  servant,  he  is  not  so  responsible  to  another 
person  by  whose  improper  conduct  those  acts  are 
produced.  The  plaintiffs  contend  that  Yates  is  liable 
for  allowing  Collard  to  deal  on  his  own  account;  but  it 
is  not  found  that  he  allowed  Collard  to  use  his,  Yates's, 
warehouse  as  his  own.  The  plaintiffs  should  have 
informed  Yates  of  the  sale  to  Collard.  They  knew 
Collard  was  his  clerk,  and  had  the  control  over  the 
warehouse,  and  might  commit  a  fraud  on  his  master; 
and  they  put  it  in  his  power  to  do  so  by  delivering 
the  invoice,  samples,  &c.  The  plaintiffs  sold  to  Col- 
lard on  the  same  days  they  purchased  of  Yates,  at  in- 
creased profit.  They,  in  effect,  bought  for  Collard  on 
commission.     They  gave  him  vouchers  and  samples,  and 


(a)  7  Etui,  558. 

(*)  tC*r.  $  P.  47a    &C6B.f  C.  107. 

(c)  7  T.  H.  14.  (</)  4A{C.  951. 
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allowed  him  to  cooper,  in  order  that  he  might  go  into        183$. 
the  market  and  obtain  purchasers ;  and.  if  he  failed  in        ., 

TTixoir 

that,  they  intended  to  reserve  to  themselves  the  power  "J***^* 
of  coming  on  Yates,  by  keeping  back  the  delivery  orders. 
They  never  informed  Yates  of  the  applications  made  by 
CoUard  to  them  for  such  orders,  even  after  the  5th  of 
October,  when  the  first  bill  was  dishonoured.  The  right 
of  stoppage  ought  to  have  been  exercised  within  a 
reasonable  time  after  they  were  aware  of  Collar cPs  in- 
solvent situation :  Green  v.  Haythorne(a). 

But  if  the  plaintiffs  'are  entitled  to  recover  any 
portion,  then  Yates's  co-defendants  ought,  as  to  so 
much,  to  be  barred  of  their  claims  against  him.  They 
were  guilty  of  negligence,  at  least,  in  not  inquiring  into 
CollarcTs  title  to  the  rums.  The  circumstances  ought 
to  have  excited  their  suspicion,  and  they  should  have 
made  inquiries  of  Yates,  and  of  the  custom-house  officer 
who  superintended  the  bonded  warehouse,  and  who,  by 
6G.4.  c.  112.  5.9.,  is  bound  to  keep  a  transfer-book, 
open  to  the  public.  After  dealing  with  CoUard  as  a  prin- 
cipal, they  have  no  right  to  fall  back  on  Yates,  who  is  to 
be  considered,  as  far  as  they  are  concerned,  as  uncon- 
nected with  CoUard.  Bond  and  Proctor  merely  received 
the  samples  which  the  plaintiffs  had  left  in  Collard's  pos- 
session, and  which  the  latter  bad  kept  concealed  from 
Yates.  If  the  taking  of  samples,  the  marking,  &c.,  are 
not  to  be  considered  as  amounting  to  a  delivery,  and 
barring  the  right  of  stoppage  in  transitu,  then  neither 
of  the  co-defendants  ever  obtained  the  possession,  and 
it  is  clear  that  they  never  acquired  the  reputed  owner- 
ship :  KnaaJes  v.  HorsfaU{b). 

m 
(«)  1  Siark.  447.  (*)  5  B.  {  A.  154. 
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Desman  C.  J.  In  this  case  it  appears  that  the 
plaintiffs  purchased  46  puncheons  of  rum  lying  in 
the  warehouse  of  the  defendant  Yates,  and  paid  for 
them,  and  thus  became  the  owners.  They  sold  a  part 
of  the  rum  to  CoUard\  a  clerk  in  the  service  of  Yates, 
and  he  paid  for  that  part  by  bills,  which  were  after* 
wards,  but  before  the  plaintiffs  had  demanded  possession 
of  the  rum,  dishonoured.  The  right  of  property  and 
possession  thereby  revested  in  the  plaintiffs,  unless  some- 
thing had  been  done  in  tbe  interval  to  divest  them  of 
their  right  of  possession.  While  the  bills  were  run- 
ning Coliqfd  had  the  power  to  take  the  rum  into  his 
possession,  an4  to  dispose  of  and  sell  it,  but  he  did 
not  exercise  that  power  by  any  sufficient  means.  The 
inyariable  mode  of  delivering  goods  sold  while  in  ware- 
houses.in  fjiverpool,  is  found  to  be  by  the  vendors  hand- 
ing to  the  vendees  delivery  orders ;  and  here  Cotlard 
obtained  no  delivery  orders  except  for  two  puncheons* 
It  is  said  that  the  delivery  of  a  part  operates  in  law  as  a 
constructive  delivery  of  the  whole ;  but  that  is  so  only 
where  the  delivery  pf  part  is  intended  to  be  a  delivery 
of  the  wholef  Jiere  that  was  not  so;  for  the  plaintiff % 
by  refusing  to  deliver  more  than  the  two  puncheons, 
gave  notice  to  Collard  that  they  meant  to  retain  the  pos- 
session of  the  rest. 

The  taking  of  samples  and  coopering  are  circum- 
stances from  which  a  jury  might  infer  an  actual  delivery 
of  the  whole;  but  that  is  not  found  as  a  fact  in  the 
case,  and  I  think  the  circumstances  do  not  make  it 
incumbent  on  the  Court  to  say  there  was  such  a  de- 
livery of  the  whole.  If  I  had  been  on  the  jury,  I 
should  have  found  that  there  was  no  such  actual  de- 
livery.    It  has  been  contended  that  the  plaintiffs,  after 
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hating  received  notice  of  the  dishonour  of  the  bills       1833. 
by  Collard,  were  bound  to  take  some  step  to  enforce 
their  lien;   but  it  seems  to  me  that  nothing   short 
of  on  actual  delivery  could  divest  a  vendor  of  the  right 
to  stop  in  transitu,  which  is  admitted  to  be  analogous 
to  the  right  of  retaining.     That  being  so,  Yates,  then, 
is  not  able  to  set  up  as  against  the  plaintiffs  the  act 
of  any  thin}  party,  and  therefore  is  not  entided  to  re- 
tain the  possession  of  the  rum.     It  has  been  said  that 
the  plaintifls  cannot  recover,  because  they  have  given 
Collard  the  means  of  going  into  the  market  with  an 
apparent  tide  to  the  property :  the  answer  to  that  is,  he 
had  not  that  evidence  of  a  transfer  to  him,  without  which 
any  purchaser's  title  would  have  been  imperfect   Under 
all  the  circumstances,  I  think  the  right  of  property  and 
possession  as  to  the  44  puncheons  remained  in  the  plain* 
tifls,  and  that  they  are  entided  to  recover. 

Littledale  J.  I  think  the  property  and  right  to 
the  possession  of  the  44  puncheons  of  rum  are  in  the 
plaintifls.  They  sold  to  Collard  a  parcel  of  goods  in 
Jtme9  and  another  parcel  in  August.  The  first  parcel 
was  paid  for  by  two  bills  of  exchange,  which  were 
dishonoured,  and  taken  up  by  the  plaintiffs  to  save 
their  own  credit;  and  those  goods  not  having  been  paid 
for  by  CoUard,  he  has  clearly  no  right  of  property  in 
them. 

As  to  the  second  parcel ;  Collard  became  insolvent  in 
November  j  the  bills  given  by  him  for  the  goods  were 
dishonoured.  The  plaintiffs,  therefore  (unless  some- 
thing bad  been  done  to  prevent  it,  in  the  interval  be- 
tween the  purchase  by  Collard  and  the  dishonour  of  his 
bilk),  might  resume  possession  and  prevent  the  delivery. 

The 
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The  only  question  is,  whether,  in  the  interval,  any 
thing  of  that  nature  was  done  by  kCoUard.  The  in? 
variable  mode  of  delivering  goods  sold  while  they  are 
lying  in  warehouses  at  Liverpool,  is  by  the  vendor  hand- 
ing delivery  orders  to  the  vendee.  The  plaintiffs  had 
not  given  to  Collard  orders  for  the  rum  in  question, 
therefore  there  had  not  been  a  delivery  to  him  in  the 
Usual  mode.  Had  he,  then,  acquired  the  possession  (as 
he  undoubtedly  might)  in  any  other  way  T  An  invoice 
was. delivered.  In  the  case  of  any  sale*  of  goods,  the 
omnmon  course  is  for  the  vendor  to  deliver  to  the 
vendee  an  invoice,  but  that  does  not  vest  the  actual  pos+ 
session  of  the  goods  in  the  vendee.  The  delivering  of 
the  invoice,  therefore,  did  not  give  Collard  any  colour- 
able title.  Then,  after  receiving  the  invoice,  Collard 
coopered  tfnd  marked  the  casks.  The  coopering  was 
an. act  which  might  be  done  in  order  to  ascertain  that 
the  casks  were  in  proper  order.  The  marking  of  the 
ctfsks  with  his  initials  is  an  act  which  looks  much  more 
like  fekiqg  possession.  But  Collard  knew  at  the  time 
that  he  had  no  delivery  order.  He  was  a  clerk  to 
Yates,  and  had  the  management  of  his  cellar,  and 
full  power  to  mark  -and  gauge  the  casks  as  he  pleased. 
If  that  act  -had  been  done  with  the  approbation  of 
Yates,  the  latter  knowing  that  Collard  had  bought  the 
rum,  it  might  have  been  sufficient  to  vest  the  actual 
possession  in  the  latter.  But  that  was  not  so.  It  seems, 
therefore,  to  me  that  Collard  had  not  done  sufficient  to 
take  the  possession :  and  then,  the  bills  having  been  dis- 
honoured on  the  1st  of  September,  the  plaintiffs  were 
entitled  to  retain. 

It  remains  to  be  considered  whether  the  fact  of  CW- 
lard  having  sold  part  df  the  rums  to  Kaye$  and  to  Bond 
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and  Proctor,  and  the  acts  done  by  them,  make  any  f8S& 
difference.  It  is  a  general  principle  of  law,  that  a  man 
who  has  not  the  property  and*  right  of  possession  in 
(jbods  cannot  transfer  them  to  a  vendee;  and,  there- 
fore, if  the  original  vendor  chooses  to  retain  or  stop  inf 
transitu!  a  second  vendee  is  in  no  better  situation  than 
the  first  Then  it  is  said  there  was  a  part  delivery  her^, 
and  that  that,  in  point  of  law,  operated  as  a  constructive 
delivery  of  the  whole.  Bnt  that  rule  is  confined  to  . 
cases  where  the  delivery  of  part  is  intended  to  be  a 
delivery  of  the  whole:'  Bunney  v.  Pqgntz(a)9  Simmon*  11 
Swift  (b).  On  the  contrary,  there  was  in  this  case  an 
express  refusal  to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  must 
decide  the  present  case ;  the  one  is,  that  so  long  as 
goods  sold  and  unpaid  for  remain  in  the  'immtedfate 
possession  of  the  vendor,  he  may  refuse  to  deliver  them? 
and  tf  they  remain  in  the  possession  of  his  agent,  i.  e.  a 
warehouseman  or  carrier,  he  may  stop  them.  The  other 
is,  that  a  second  vendee  of  a  chattel*  cannot  stand  in  a 
better  situation  than  his  vendor.  ' 

Parke  J.  I  am  of  the  same  opinion.  No  doubtful 
principle  of  law  is  involved  in  this  case.  The  question 
is,  what  inferences  ought  to  be  drawn  from  the  facts 
given  in  evidence;  and,  particularly,  whether  there 
has  been  a  delivery  of  the  44  puncheons  of  rum  to 
CoBard,  or  of*  18  puncheons  to  Bond  and  Proctor,  or 
26  to  Kaye  ?'  Those  are  questions  of  fact.  The  issue 
is,  whether  the  plaintiffs  are  entitled  to  the  property 
in,  or  to  the  right  of  possession  of  44  puncheons  of 

(«)  4  A  4jid.  568. ;  not  reported  when  this  cue  wt*  argued. 
<})  5B>f  C.S57. 
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rum  marked  and  numbered  as  stated  in  the  issue,  and 
being  in  the  warehouse  of  the  defendant  Yates.  Col- 
lard  purchased  of  the  plaintiffs.  Kaye,  Bond,  and 
Proctor  are  subpurchasers.  It  is  clear  that  the  plain- 
tiffs were,  originally,  entitled  to  the  goods*  An  invoice 
was  made  out  to  them,  and  the  price  was  paid  by 
them.  I  take  it  to  be  clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes  the  property  in 
it  to  the  vendee  without  delivery.  The  general  doc- 
trine that  the  property  in  chattels  passes  by  a  con- 
tract of  sale  to  a  vendee  without  delivery  is  questioned 
in  Bailey  v.  Culverwell  (a),  2  Mann.  %  By.  566.9  in  a 
note  by  the  reporters;  but  I  apprehend  the  rule  is 
correct  as  confined  to  a  bargain  for  a  specific  chattel. 
Where  there  is  a  sale  of  goods  generally,  no  property 
in  them  passes  till  delivery,  because  until  then  the  very 
goods  sold  are  not  ascertained ;  but  where,  by  the 
contract  itself,  the  vendor  appropriates  to  the  vendee 
a  specific  chattel,  and  the  latter  thereby  agrees  to  take 
that  specific  chattel,  and  to  pay  the  stipulated  price,  the 
parties  are  then  in  the  same  situation  as  they  would  be 
after  a  delivery  of  goods  in  pursuance  of  a  general 
contract.  The  very  appropriation  of  the  chattel  is 
equivalent  to  delivery  by  the  vendor,  and  the  assent 
of  the  vendee  to  take  the  specific  chattel,  and  to  pay  the 
price,  is  equivalent  to  his  accepting  possession.  The 
effect  of  the  contract,  therefore,  is  to  vest  the  property 
in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore 
may  set  up  the  jus  tertii;  then  the  question  is,  whether 
any  third  persons  are  entitled?    The  plaintiffs  parted 


(a)  See  Com.  Dig.  Bient,  D.  S. 
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with  the  property  in  the  goods.    They  sold  to  Co1lard\        lflSfix 

bat  he  did  not  take  actual  possession.  There  was  no 
delivery  order,  nor  was  the  rum  delivered  to  him. 
The  whole  quantity  sold  to  him  in  June  and  August 
was  paid  for  by  bills,  three  of  which  were  dishonoured 
before  the  plaintifls  demanded  the  possession,  and  one 
bill  afterwards ;  and  Collard  had  become  generally  in- 
solvent before  the  demand  was  made.  It  is  said  that 
Collard  is  entitled  to  the  property  in  the  goods;  but 
the  plaintiffs  were  vendors  retaining  the  possession,  and 
every  vendor  has  a  lien  until  he  is  paid.  It  is  true 
that  their  lien  was  suspended  as  long  as  the  bills  were 
running;  but  it  revived  as  soon  as  they  were  dis- 
honoured. On  the  16th  of  November  Collard  had  dis- 
honoured three  bills,  and  had  become  insolvent,  and  was 
known  to  be  so.  The  lien  of  the  vendors  then  revived. 
If  they  had  parted  with  the  actual  possession,  and  the 
goods  had  remained  in  the  hands  of  a  carrier,  they  would 
have  been  entitled  to  stop  them  in  transitu,  unless  the 
sub-purchasers  from  Collard  had  taken  actual  posses- 
sion, and  not  having  parted  with  the  possession  at  all, 
they  have  a  right  to  retain  it  under  the  same  circum- 
stances. 

If,  indeed,  Collard  had  taken  possession  of  these 
goods,  then  the  plaintiffs'  right  was  at  an  end.  It  is 
true  he  had  taken  samples ;  but  they  were  not  part  of 
the  bulk  of  the  commodity  to  be  delivered.  Then  it  is 
said  that  by  taking  possession  of  the  two  puncheons, 
he  took  possession  of  the  whole;  but  it  is  clearly 
established,  that  if  part  be  delivered  with  an  intent  to 
separate  that  part  from  the  rest,  it  is  not-  an  inchoate 
delivery  of  the  whole,  so  as  to  divest  the  right  of  pro- 
perty out  of  the  vendor.     Here  the  vendors,  on  being 
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asked  to  give  a  delivery  order  for  the  whole,  said  they 
would  give  an  order  for  one  or  two  puncheons  only} 
thereby  separating  that  part  distinctly  from  the  rest. 
As  to  the  marking;  that  is  an  equivocal  act:  it  may 
be  for  the  purpose  of  taking  possession,  or  merely  for 
that  of  identifying  the  property.  Besides,  here  it  is 
proved  that  the  invariable  mode  of  delivering  goods 
sold  wliile  they  are  in  warehouses  at  Liverpool,  is  by 
giving  the  vendee  a  delivery  order.  I  agree  that* 
notwithstanding  such  custom,  there  may  be  a  delivery 
by  some  other  mode.  The  absence  of  a  customary 
order,  however,  is  a  strong  circumstance  to  shew  that 
possession  was  not  intended  to  be  delivered*  where  the 
acts  relied  upon  to  shew  that  possession  was  taken,  are 
equivocal.  These  are  all  the  facts  of  the  case,  as  far 
as  they  relate  to  CoUard.  Then  it  is  said  that  CoUard 
sold  2$  puncheons  to  Kaye,  and  18  to  Bond  and  Proc* 
tor,  that  possession  has  been  taken  by  them,  and  the 
lien  of  the  plaintiffs  was  thereby  divested.  Kaye 
coopered  and  gauged  the  casks.  Now,  gauging  is  an 
equivocal  act;  it  might  be  done  to  ascertain  the  quantity 
contained  in  them,  before  he  paid  for  them.  Cooper- 
ing is  an  act  much  more  like  taking  possession;  and 
it  is  the  only  part  of  the  case  upon  which  I  have  en- 
tertained any  doubt  But  when  we  consider  that  it 
was  objected  to  at  first,  and  until  CoUard  interfered; 
and  that  a  delivery  order,  which  is  the  usual  mode  of 
transferring  property  from  vendor  to  vendee,  at  Liver* 
pool,  was  wanting  in  this  instance, — I  think  we  ought 
not  to  come  to  the  conclusion  that  Kaye  took  posses* 
sion,  merely  because  he  coopered  and  gauged  the  casks* 
As  to  Bond  and  Proctor,  the  case  is  less  strong,  for 
they  never  coopered  or  gauged.    Then  there  was  no 
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delivery  to  the  sub-vendees;  and  the  rule  is  clear,  183S» 
that  a  second  vendee,  who  neglects  to  take  either  actual  - 
or  constructive  possession,  is  in  the  same  situation  as 
the  first  vendee  under  whom  he  claims.  He  gets  the 
title  defeasible  on  non-payment  of  the  price  by  the  first 
rendee:  Craven  v.  Ryder  (a).  There  is  no  question  on 
these  propositions  of  law.  The  only  difficulty  is  one  of 
fret, — whether  there  was  a  delivery  or  not  It  being 
thus  established  that  Yates  is  liable  to  the  plaintiffs, 
another  point  arises;  and  that  is,  whether  he  has  made 
himself  liable  by  his  own  conduct  to  the  sub-purchasers 
also.  If  he  had  undertaken  to  deliver  to  ibem,  or 
represented  to  them  that  they  were  the  goods  of  CoUard$ 
and  they  had  acted  on  the  faith  of  that  engagement  or 
representation,  he  might  be  liable  to  them ;  but  there  is 
nothing  to  shew  that  As  to  Bond  and  Proctor,  nothing 
of  the  sort  took  place;  and,  with  regard  to  Kaye,  the 
only  circumstance  is,  that  he  was  allowed  to  gauge  the 
casks:  but  it  would  be  going  very  far  to  say,  considering 
the  circumstances  under  which  it  took  place,  that  this 
was  an  admission  by  Yates  that  Kaye  might  have  full 
possession  whenever  he  pleased ;  nor  does  it  appear  that 
Kaye  was  induced  to  alter  his  condition  in  consequence* 
Therefore  he,  as  well  as  Bond  and  Proctor,  is  without 
remedy  against  Yates. 

PattesonJ.  The  question  to  be  decided  in  this 
esse  is  one  rather  of  fact  than  of  law.  The  only  doubt- 
ful point  is,  whether  possession  of  the  goods  has  been 
taken  by  Coilard  or  his  sub-vendees.  We  are  em- 
powered by  the  case  to  draw  from  the  facts  the  same 

(a)  6  Taunt,  435.     2  Uanh.  127* 
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inference  which  a  jury  might  Now  it  appears  that 
Yates  sold  the  goods  to  the  plaintiffs,  and  they  paid  for 
them.  The  property  thereby  was  transferred  to  them, 
and  when  they  sold,  it  was  hi  like  manner  transferred  to 
the  sub-vendee,  subject  to  the  right  of  stoppage  in  tran- 
situ. The  sale  to  the  plaintiffs  placed  Yates  in  the 
situation  of  warehouseman  to  them.  It  is  found  to  be 
the  invariable  mode  of  delivering  goods  sold,  while  lying 
in  warehouses  at  Liverpool,  for  the  vendor  to  give  the 
vendee  a  delivery  order  on  the  warehouseman.  The 
difficulty  in  this  case  arises  from  that  circumstance,  and 
also  from  Collar <Ts  filling  two  characters,  that  of  clerk 
to  Yates,  and  that  of  purchaser.  If  there  had  been 
transfer  books,  and  the  transfer  had  been  into  CollaraVs 
name,  he  might  have  made  a  good  title  to  the  sub-pur- 
chasers; but  here  the  goods  remain  with  the  warehouse- 
man in  the  name  of  the  first  purchasers,  although  there 
may  be  twenty  different  changes  of  property.  The  acts 
relied  on  to  shew  that  CoUard  took  possession  are,  that  he 
had  samples,  and  that  he  coopered  and  gauged  the  casks ; 
but  the  rums  were  sampled  on  the  quay  when  landed,  and 
the  samples  were  clearly  no  part  of  the  bulk  sold.  If  the 
coopering  had  been  by  a  purchaser  from  the  plaintiffs, 
who  was  wholly  unconnected  with  Yates,  and  who  had 
been  suffered  by  Yates  to  cooper  the  casks  in  the  ware- 
house, I  am  not  prepared  to  say  that  that  would  not  have 
been  an  act  of  ownership  from  which  I  should  have  in- 
ferred a  delivery  to,  and  an  actual  possession  by  CoUard. 
But  he  was  Yatefs  clerk,  and  had  the  control  over  his 
cellar,  and  coopered  the  casks  immediately  after  he  had 
made  the  purchase.  The  plaintiffs  refused  to  give  him  a 
general  delivery  order ;  they  could  not  do  a  more  de- 
liberate act  to  shew  that  they  did  not  intend  to  give  him 
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the  attaal  possession.    The  coopering  was  referable     *'  i&3S. 
rather  to  his  character  of  clerk  to  Yates,  than  to  ifaft  of  "c]T' 
a  purchaser  from  the  plaintiffs ;  and,  if  so,  it  was  *n0t  a    Ui  «'&** 
taking  possession  by  him.    Then,  it  is  said,  th*  tftfttde  ** 

to  Bond  and  Proctor,  and  to  ftzy*,  alters  the  case,  'be- 
cause they  have  paid  Collar d;  but  that  is  immaterial, 
except  so  far  as  it  would  prevent  Collard  (as  «g*iftst 
them)  from  stopping  in  transitu.  But  it  does  not  dstfcst 
the  original  vendor  of  his  right  to  stop  in  tnmsttu : 
Craven  v.  Ryder  (a).  Collard?*  bills  having  been  dis- 
honoured, the  plaintiffs  were  clearly  entitled  to  rttain : 
Davis  v.  Reynolds  (b)<  Th^  act  of  coopering  by  Kaye, 
therefore,  as  against  the  plaintiffs,  can  have.no  greater 
effect  than  the  act  of  coopering-  by  CollatuL  >  The*,' /as 
between  Yates  and  Kaye,  a  question  arise».wbetb«r«he 
property  was  vested  in  Kaye,  the  subpurchaser,  as'agdbst 
Yates.  It  appears  that  Kaye,  after  Yates's  other  clerk  bad 
refused  to  allow  him  to  cooper  the  puncheons,  obtained 
permission  oi Collar  d  to  do  so.  Now,  here  again ,  rthe 
difficulty  arises  from  the  feet  of  Collard  being  both 
seller  of  the  rums  to  Kaye,  and  servant  to  Yates.  If 
he  had  been  a  person  wholly  unconnected  with  Yates, 
the  act  done  by  him  would  only  have  been  referable  to  - 
his  character  of  seller.  And  if  Collard  had  not  been 
the  seller,  and  Kaye  had  been  suffered  by  Collard,  as 
the  clerk  of  Yates,  to  cooper  the  casks,  Yates  might 
have  been  bound  by  his  act*  But  here  Kaye  knew 
Collard  to  be  the  seller  of  the  rums,  and,  knowing  also 
that  the  other  clerk  of  Yates  would  not  allow  him  to 
cooper  the  casks,  he  applied  for  and  obtained  permission 
oi  Collard.  The  latter,  therefore,  must  be  considered  as 

(«)  6  Taunt.  433.  2  Marsh.  127.  (6)  1  Stark.  1 16.  4  Camp.  267, 
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having  acted  in  his  character  of  purchaser  and  seller, 
and  not  of  clerk  to  Yates.  Yates,  therefore,  is  not  hound 
by  his  act  as  the  act  of  an  agent,  but  Kaye  must  take  the 
consequences  of  the  acts  of  CoUard;  and,  consequently, 
the  property  was  not  in  Kaye  as  against  Yates.  The 
plaintiffs  are  therefore  entitled  to  judgment. 


The  judgment  was  given  generally  for  the  plaintifls; 
but,  on  application  afterwards  made,  it  was  referred  to 
Parke  J.  to  order  specially  at  chambers,  how  the  judg- 
ment should  be  drawn  up. 

By  a  rule  of  Court  of  Hilary  term  1834,  recking  the 
rule  for  judgment,  and  an  order  made  by  Parte  J. 
on  the  23d  of  December,  whereby  it  appeared  that 
the  rum  claimed  by  Kaye,  Bond,  and  Proctor,  had 
been  delivered  to  the  plaintifls,  and  their  costs 
paid  by  the  defendant  Yates,  it  was  ordered  itbat 
Yates  should  be  discharged  from  all  claim  by  the 
plaintiffs  in  respect  of  the  damages  and  costs  in  the 
postea,  costs,  and  all  the  other  matters  in  issue.  And, 
after  reciting  further,  that  the  Master  had  been,  by  the 
above  order,  directed  to  tax  the  costs  of  the  defendant 
Yates  for  preparing  the  brief  or  briefs  (as  he  might  think 
fit)  for  the  trial,  and  of  one  witness,  such  brief  or  briefs  to 
be  such  as  ought  to  have  been  prepared  and  given  for 
the  purpose  of  making  out  Yateis  defence  as  to  the 
three  puncheons  of  rum,  and  as  to  the  alleged  acts  by 
which  it  was  contended  that  he  would  be  personally 
liable  to  the  plaintifls  though  the  other  defendants 
should  not  be,  and  also  the  costs  of  Yates's  appearing 
by  counsel,  and  arguing  the  special  case,  on  the  like 
principle;  and  reciting  the  Master's  allocatur  for 
34/.  135.  8d.,  it  was  ordered,  that  the  said  costs  should 
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be  paid  by  the  plaintiffs  to  Yates.  And,  after  reciting  18 S3, 
alio,  that  the  Master,  by  the  said  order,  was  Author 
directed  to  tax  the  costs  of  the  defendant  Yates  of  the 
action  brought  against  him,  of  his  application  U>  inter- 
plead, and  of  this  cause,  and  that  it  appeared  by  the 
Master's  allocatur  that  he  bad  taxed  them  at  1631  l&s.4rf., 
it  was  farther  ordered  that  the  defendants  Kaye,  Bond, 
and  Proctor  should  pay  the  same,  together  with  the  costs 
paid  by  the  defendant  Yates  to  the  plaintiffs  (after 
giving  credit  for  the  said  costs  to  be  paid  by  the  plaintiffs, 
when  received,  to  Yates,)  upon  a  pro  rata  according  to 
the  value  of  the  goods  respectively  claimed  by  them, 
(but  not  including  the  three  puncheons  of  rum  delivered 
to  the  defendants  Bond  and  Proctor,)  to  be  settled  by 
the  Master  in  case  of  difference;  and  in  case  the  said 
monies  should  not  be  received  from  the  plaintiffs  at  the 
time  when  the  respective  amounts  to  be  paid  by  the 
other  defendants  should  be  ascertained,  that  the  sajue 
when  received  by  the  defendant  Yates  should  be  paid 
over  to  the  other  defendants  in  like  proportion,  to-  be 
settled  in  like  manner  in  case  of  difference. 


The  King  against  Holden  and  Another.       jSmTsE 

rPHE  defendants,  in  September  1832,  were  charged  An  indictment 

before  two  justices  with  an  unnatural  crime,  said  to  sujfdk  Lent 
have  been  committed  within  the  liberty  of  Bury  St*  ^  dii^fof 
Edmund's,  Suffolk.    They  were  discharged  on  giving  J^in'V 

tember  1832, 
was  removed  into  K.  B.  by  certiorari,  and  a  motion  made  to  award  a  rewire  into  another 
county,  on  a  suggestion  that  a  fair  trial  could  not  be  had  in  Suffolk  j  in  support  of  which 
application  many  affidavits  were  put  in,  sworn  in  the  autumn  of  1832,  shewing  that  a 
strong  prejudice  existed  in  Sttfoik  against  the  defendants,  on  the  subject  of  this  charge. 

The  Court  held,  that, there  were  not  sufficient  grounds  laid  for  removing  an  indictment 
from  the  body  of  a  luge  county,  and  discharged  the  rule, 
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1885.  bail  for  their  appearance  at  the  Suffolk  Lent  assizes 
— —  1838,  at  Bury.  In  Michaelmas  term  1882,  Sir  James 
j»#om«  Scarlett  obtained  a  rule  absolute  in  the  first  instance, 
for  a  certiorari  to  the  justices  of  oyer  and  terminer  for 
the  county  of  Suffolk,  to  remove  into  this  Court  any 
indictment  that  might  be  found  against  the  defendants, 
or  either  of  them,  at  the  next  assizes  for  the  said  county. 
A  bill  was  found  against  the  defendants  at  the  Lent 
assizes  for  a  capital  felony.  Before  the  bill  was  returned, 
or  the  certiorari  served,  an  application  had  been  made 
to  the  learned  Judge  sitting  on  the  crown  side  at  the 
assizes,  to  call  the  defendants  on  their  recognizances, 
which  was  done  and  the  recognizances  estreated.  The 
Certiorari  being  afterwards  served,  the  defendants  put 
in  fresh  bail  in  this  Court  before  a  Judge  at  chambers, 
and  the  estreated  recognizances  were  then  discharged, 
the  prosecutor  making  no  opposition.  The  defendants 
pleaded  to  the  indictment  in  this  Court;  and,  in  Easter 
term,  Sir  James  Scarlett  moved  for  a  rule  to  shew  cause 
why  a  suggestion  should  not  be  entered  upon  the  roll, 
that  a  fair  and  impartial  trial  of  the  issue  joined  in  this 
prosecution  could  not  be  had  by  a  jury  of  the  county  of 
SuffUk,  and  why  the  said  issue  should  not  be  tried  by  a 
jury  of  the  county  of  Kent,  or  of  such  other  county  as 
this  Court  should  direct.  It  was  stated  that  the  liberty 
of  Bury  St.  Edmund's  comprehends  nearly  half  the 
county;  and  that,  by  the  ordinary  practice,  the  defend- 
ants, being  indicted  for  an  offence  committed  within  the 
liberty,  would  be  tried  by  a  jury  from  thence.  In 
support  of  the  present  application  many  affidavits  were 
referred  to  (sworn  in  the  autumn  of  1832,  and  used 
upon  the  application  for  a  certiorari),  shewing  that  a 
strong  prejudice  existed  in  the    county  against    the 
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defendants  on  the  subject  of  this  charge,  and  stating  the        1833* 
belief  of  the  deponents  that  it  could  not  be  fairly  and 
impartially  tried  in  SuffbUc. 

Byles  now  shewed  cause.  It  is  admitted  that  the 
Court  has  power  to  award  a  venire  into  a  foreign  county 
on  a  proper  suggestion.  On  the  removal  of  an  indict- 
ment by  certiorari,  and  plea  of  the  general  issue,  the 
trial,  at  common  law,  would  be  at  bar,  by  a  jury  of  the 
county.  A  writ  of  nisi  prius  may  indeed  issue,  by 
consent  of  the  Attorney-General  (2  Inst.  424.);  but  still 
it  must  go  into  the  proper  county,  unless  there  be  a 
suggestion  of  the  nature  here  applied  for,  which  estops 
both  parties.  Yet,  although  the  Court  may  award  a 
venire  into  a  foreign  county  by  means  of  a  suggestion, 
no  instance  can  be  found  in  which  such  a  power  has 
been  exercised  at  the  defendant's  instance  in  a  case  of 
capital  felony,  where  the  trial  would  be  by  a  jury 
of  the  county  at  large  before  a  Judge  of  one  of  the 
superior  Courts.  Many  inconveniencies  would  attend 
such  a  proceeding.  The  removal  by  certiorari  from 
the  Court  below,  where  the  party  is  on  bail,  dis- 
charges the  defendants9  recognisances,  Rex  v.  Richard- 
son (a),  and  those  of  their  bail ;  and  that  would  have 
been  the  case  here,  if  the  parties  had  not  been  called  on 
their  recognizances  before  the  writ  was  served.  It  also 
discharges  the  recognizances  of  the  prosecutor  and  wit- 
nesses. The  prosecutor  cannot  claim  costs  from  the 
county  under  7  G.  4.  c.  64.  ss.  cl%  23.,  Rex  v.  The 'Exeter 
County  Treasurer  (&),  Rex  v.  Richards  (c),  Rex  v.  John- 
son (d);  and  the  removal  to  another  county  must  neces- 

(o)  3  Leach's  C.  C.  560.  (*)  5  M.  4  R.  167. 

(c)  ZB.fC.  480.  (d)  I  By.  £  M,  175.  616. 
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18S3.       sarily  increase  expense,  as  well  as  delay  the  proceedings. 
There  is  no  provision  by  law  for  the  expense  of  recon- 
veying  the  defendants,  if  convicted,  to  the  original  county. 
The  statute  27  6.2.  a  3.  does  not  apply.     As  to  the 
prejudice  apprehended,  that  must  have  now  abated; 
and,  since  the  indictment  has  been  removed  into  this 
Court,  the  jury  will  be  taken  from  the  county  at  large, 
(6  G.4.  c.50.  5. 13.)  and  not  from  the  liberty,  to  which 
the  allegations  of  prejudice  in  the  affidavits  chiefly  apply. 
In  Bex  v.  Mead  (a),  an  application  for  a  certiorari  to 
remove  an  indictment  for  murder,  in  order  that  it  might 
be  tried  in  a  different  county  from  that  in  which  the 
bill  had  been  found,  was  rejected  by  this  Court     The 
same  appears  to  have  been  done  in  Rex  v.  Elfbrd  (ft). 
In  Bex  v.  Thomas  (c),  an  indictment  for  murder  was 
removed  into  this  Court,  on  application  made  on  behalf 
of  the  defendant,  but  that  was  from  the  sessions  for  the 
city  of  Bochester,  an  inferior  and  comparatively  limited 
jurisdiction.     And  so  in  Bex  v.  Favde  (d\  where  a  cer- 
tiorari was  granted,  the  removal  was  from  the  sessions, 
and  the  ^felony  does  not  appear  to  have  been  capital. 
An  application  of  this  kind  for  a  suggestion  was  made 
without  success,  in  Bex  v.  Penprase  'and  Others  (e)t  in 
last  Hilary  term.     \JLittledale  J.     That  case  was  tried 
at  Nisi  Prius.     So  also  was  Bex  v.  Ellis  (g),  where  the 
bill  bad  been  found  at  the  gaol  delivery  for  the  city  of 
Exeter,  and  was  removed  into  this  Court  by  certiorari. 
Patteson  J.  There  was  a  similar  case  at  Maidstone,  last 
assizes.]     The  prosecutor  might  further  contend  that  he 
was  entitled  to  have  the  certiorari  quashed,  as  having 

(a)  3D.  4r  R.80L  (ft)  2 Sir.  877. 

(c)  4  M.  4-  &  442.  (</)  2  Ld.  Hay.  1452. 

(0  4Bt$  Ad.  575.  (g)  6  B.  f  C.  145. 

been 
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been  obtained  without  any  rule  to  shew  cause,  and       18  3d. 
without  notice  to  him,  contrary  to  the  usual  practice,       

The  Kimo 

Bex  v.  Fawle(a\  Bex  v.  The  Duchess  of  Kingston  (6),  *gatn* 
Bex  v.  Thomas  (c)f  Bex  v.  Hunt  (d)9  Hawk.  P.  C.  °L1*"' 
bookii.  c.  27.  s.2T.  But  it  is  not  desired  to  qfcash 
the  certiorari,  or  discbarge  the  present  rule,  if  the  de- 
fendants be  put  under  such  terms  as  to  costs  as  will 
leave  the  prosecutor  in  no  worse  situation  than  if  the 
case  had  been  proceeded  upon  in  the  ordinary  way. 
There  is  no  legislative  enactment  on  the  subject,  but  an 
analogy  may  be  drawn  from  the  statutes  5  &  6  W.  $  M. 
c.  L\.  s.3.  and  $$G.3.  c.  52.  *.  8.:  and  terms  of  this 
kind  were  imposed  on  the  defendants  in  Bex  v.  Hunt  (i), 
and  in  the  late  case  of  Bex  v.  Hodgson{g\  where  the  place 
of  trial  was  changed,  by  suggestion,  upon  indictments  for 
misdemeanor*  The  reasonable  costs  to  be  paid  to  the 
prosecutor  in  this  case,  would  be  those  already  incurred; 
the  costs  of  the  trial  in  any  event,  with  the  addition  of 
those  occasioned  by  the  removal;  the  costs  in  this 
Court,  including  those  of  the  present  application ;  the 
costs  of  reconveying  the  defendants,  if  convicted,  to  the 
original  county ;  and  any  others  which  the  prosecutor 
may  incur  after  the  judgment.  \Denman  C.  J.  The 
costs  of  the  trial  must  be  in  the  discretion  of  the  Judge 
who  tries  the  indictment;  and  they  are  not  payable  by 
the  defendant,  but  by  the  county.]  Supposing  that  the 
terms  required  by  the  prosecutor  were  granted,  many 
inconveniences  might  still  arise  if  the  Court  were  to 
remove  the  case  to  a  different  circuit;  as,  for  instance, 

(o)  *Ld.  Ray.  1452.  (6)  Cowp.  283. 

(c)  4M.$S.  449.  !         (d)3B.j;  A.  444. 

(«)  Hilary  term  182a 

(g)  Wary  term  1881.     Indictment  for  misdemeanor.     Suggestion,  for 
trying  the  issue  in  London  instead  of  Yorkshire. 

A  a  4  in 
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in  case  a  witness  were  to  die,  the  difficulty  of  obtaining 
the  depositions,  which  are  now  in  the  legal  custody  of 
the  clerk  of  assize  of  the  Norfolk  circuit* 

$ir  James  Scarlett  and  B.  Andrews  contrfe.  With 
respect  to  costs,  the  defendants  will  accede  to  any  terms 
the  Court  may  think  proper ;  and  the  depositions  may, 
without  difficulty,  be  removed  into  this  Court.  There  is 
nothing  new  in  the  trial  of  felonies  at  nisi  prius.  The 
statute  I*  Hen*  6.  c.  ].,  enabling  justices  of  nisi  prius  to 
give  judgment  of  a  man  attainted  or  acquitted  of  felony, 
conferred  upon  them  no  new  jurisdiction  as  to  trying, 
but  was  only  passed  in  order  that  they  might  give  judg- 
ment as  well  as  try,  which  before  they  could  not  do ; 
an4  that  statute  shews  that  they  might  even  try  cases  of 
treason.  The  power  of  removing  cases  of  felony  exists 
at  pommop  law,  and  is  part  of  the  supreme  jurisdiction 
belonging  to  this  Court,  though  not  exercised  unless 
under  very  special  circumstances.  But  it  has  been 
exercised,  even  at  the  instance  of  defendants.  Bex  v. 
Thomas  (a)  is  a  decisive  authority  on  this  case.  No 
difference  can  be  shewn  in  principle  between  removing 
a  case  of  felony  and  one  of  misdemeanor :  in  the  discre- 
tion of  the  Court,  they  may  not  be  viewed  alike,  but 
there  is  no  rule  of  law  confining  the  trial  of  felonies  to 
the  proper  county,  which  would  not  equally  extend  to 
misdemeanors.  A  case  of  felony  was  lately  removed 
from  the  sessions  for  the  town  and  county  of  South- 
ampton (&).  [Patteson  J.  An  -application  was  there 
made  before  me  in  the  bail-court  for  a  certiorari,  and 
I  thought  I  could  not  grant  it,  as  the  case  arose  in  a 


(a)  4  Jf,  #  S.  442.  (6)  Rev  v.  Bussell,  4  B.  $  Ad.  576.  note  (a). 

town 
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town  which  was  a  county  of  itself,  and  therefore  a  par-        1833. 

ticolar  course  of  proceeding  was  directed  by  38  G. 3.       ~ ~ 

The  Knro 
c  5£*    But  the  prosecutor  undertook,  upon  terms,  to      jagai** 

try  in  the  county  at  large.]  The  indictment  in  Rex 
v.  Ellis  (a)  was  removed  by  certiorari  from  the  city  of 
Exeter  into  the  county  of  Devon.  [Daman  C.  J.  There 
is  a  provision  in  38  6. 8.  c.  82.  s. 10.,  that  the  statute 
shall  not  extend  to  the  criminal  jurisdiction  of  Exeter, 
unless  in  cases  of  indictment  removed  from  thence  into 
the  King's  Bench  by  certiorari.]  That  leaves  the  ju- 
risdiction of  the  King's  Bench  as  it  stood  at  common 
law,  and  by  that  jurisdiction  the  indictment  in  Rex  v. 
ERii  was  removed ;  the  ground  being  that  an  impartial 
trial  could  not  be  had  in  the  city.  In  Rex  v.  Thomas  (b) 
the  place  of  trial  was  changed  from  the  town  of  Rochester 
to  the  county  of  Kent.  In  Rex  v.  Mead{c)  the  Court 
would  have  removed  the  indictment  (which  was  for 
murder),  or  granted  a  trial  at  bar,  but  for  the  special 
circumstances.  And  on  principle,  if  an  indictment  for 
misdemeanor  may  be  removed  on  the  ground  of  pre- 
judice, a  fortiori,  a  case  of  felony  ought  to  be  so  re- 
moveable,  where  even  the  life  of  the  party  may  be  at 
stake*  The  Court  has,  from  the  earliest  times,  exercised 
a  power  of  removing  civil  causes  into  counties  where  the 
ground  of  action  did  not  arise,  and  this,  not  because 
such  cases  are,  for  this  purpose,  distinguishable  from 
others,  but  by  reason  of  the  general  jurisdiction  which 
the  Court  possesses,  to  dispense  justice  throughout  the 
country.  The  form  of  suggestion,  in  a  case  of  mis- 
demeanor, is  given  in  Rex  v.  Hunt  (</) :  the  county  to 
which  the  removal  is  made,  is  stated  to  be  the  county 

(a)  6  B.  &  C.  145.  (b)  4  M.  £  S.  442. 

(c)  3D.  $  R. 901.  (<Q  3 B.  %  A. 444. 

next 
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ISM.       BCKt  adjoining.    [Denman  C.  J.    In  a  case  from  Not- 
tingham (a),  Kent  was  suggested,  by  consent,  to  be  the 
next  adjoining  county.     The  Solicitor-General,  amicus 
curia  f  in  the  Bristol  case  (6),  Berkshire  was  suggested 
to  be  the  next  adjoining  county.]    On  the  suggestion 
here  offered,  a  trial  at  bar  might  be  ordered,  if  neces- 
sary.   The  argument  of  inconvenience  was  nrged  in 
Fttrewcther'a   case(c),   where    a  certiorari    had   been 
awarded  to  the  justices  of  assise  of  Suffbtic,  to  remove 
an  indictment  against  a  justice  of  that  county  for  com- 
mon barratiy ;  and  upon  discussion  as  to  a  nth  for  a 
trial  at  bar,  and  motion  made  on  behalf  of  the  crown 
that  it  shoold  be  tried  in  the  county,  Keeling,  clerk  of  the 
orown,  said,  "  That  divers  precedents  have  been  of  such 
trials,  upon  indictments  in  banco,  without  any  consent 
of  the  parties,  and  against  the  will  of  the  prosecutors* 
and  in  more  remote  counties ;"  which  appears  to  be  ap- 
proved of  by  the  Court. 

Dbnman  G.  J.  I  apprehend  that  the  power  of 
changing  the  place  of  trial  whenever  it  is  necessary  for 
the  purpose  of  securing,  as  &r  as  possible*  a  fair  in* 
vestigation,  is  a  part  of  the  jurisdiction  of  this  Court; 
and  that  that  power  may  be  exercised)  where  it  is  ab- 
solutely necessary,  in  cases  of  felony.  Instances  have 
occurred  in  which  this  has  been  done  for  the  purpose  of 
removing  the  trial  from  limited  jurisdictions;  but  there 
does  not  appear  to  be  any  in  which  it  has  been  done  with 
resffect  to  a  county  at  large:  and  I  should  think  such  a 
proceeding  could  not  be  necessary  where  the  removal 
must  be  from  one  great  county  to  another.    Where  it 

(a)  W.  Sachetxrdtt  cue,  10  HowcU't  State  Trials,  50. 

(6)  Bern  V.  Pinney,  Z  B,  $  Jd.  947.  (e)  Cro.  Car.  348. 

has 
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hat  happened  on  indictments  for  misdemeanor,  the  <kr*  18 S3, 
cumstances  have  almost  amounted  to  a  necessity.  In  the 
Nottingham  and  Bristol  cases,  the  inhabitants  them- 
setae  irare  parties,  or  bad  a  strong  interest.  In  Sex  v. 
ffafltf  (a),  the  magistracy  and  yeomanry  of  the  county  of 
Lancaster  were  affected;  and,  in  fVaddington's  case (6), 
die  misdemeanor,  which  was  the  subject  of  indictment, 
had  prevailed  extensively  in  the  county  of  Kent  But 
hot,  upon  fall  consideration,  I  think  no  such  case  of 
necessity  appears,  even  if  the  indictment  were  for  mis- 
demeanor only.  It  seems,  indeed,  that  some  of  the 
magistrates  have  committed  themselves  upon  the  subject ; 
but  there  is  nothing  to  shew  that  the  great  body  of 
freeholders  and  otbem,  out  of  whom  the  jary  would  be 
formed,  are  likely  to  be  prejudiced,  except  by  those 
feehsgs  which  arise  from  the  nature  of  the  ofience,  and 
which  are  common  to  att  counties*  When  men  are  sum* 
aoned  into  a  jury-box  to  decide  upon  a  case  of  felony* 
such  prejudice  is  very  apt  to  die  away:  it  is  a  kind  of 
feeling  which  juries  are  learning  more  and  more  to  lay 
aside;  and  we  should  rather  rebut  that  disposition  by 
being  too  ready  to  suppose  that  they  would  be  influenced 
fay  unjust  impressions.  Objections  have  been  suggested 
in  point  of  farm ;  and  it  is  true  that  the  Court  might,  by 
granting  such  a  rule  as  this,  expose  itself  to  frequent 
solicitations  of  the  same  kind*  still,  if  I  thought  it 
necessary  for  the  purpose  of  securing  a  fair  trial,  I 
should  certainly  be  disposed  to  grant  this  application. 
But,  considering  the  time  which  has  now  been  afforded 
far  prejudice  to  die  away,  and  feeling  a  perfect  persua- 
i  that,  with  the  right  of  challenge  and  the  benefit  of 


(a)  3B.£.A.  444.  (6)  See  1  Eatt9 167.,  and  ZB.^A.  446. 

selection 
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selection  from  so  large  a  county,  the  defendants  may 
find  an  unprejudiced  jury  in  Suffolk,  I  am  of  opinion 
-that  the  balance  of  convenience  is  against  this  appli- 
cation ;  and  I  do  not  apprehend  the  least  real  danger 
of  any  prepossession  in  those,  who,  by  the  natural 
course  of  the  constitution,  are  appointed  to  try  this 
indictment.  .  The  rule  will  therefore  be  discharged. 


Littledale,  Parke,  and  Patteson  Js.  concurred. 


The  following  rule  was  drawn  up  as  to  costs: — 
"  That  the  rule  be  discharged  with  costs,  to  be  paid 
by  the  defendants  to  the  prosecutor  or  his  attorney, 
such  costs  to  be  taxed  by  the  coroner  and  attorney  of 
this  Court.  And  it  is  further  ordered,  by  consent  of 
counsel  on  both  sides,  that  the  said  defendants  pay  to 
the  prosecutor  or  his  attorney  his  costs  in  this  Court,  to 
be  taxed ;  and  do,  within  a  week  next  following,  give 
security  to  the  satisfaction  of  the  coroner  and  attorney 
of  this  Court,  for  the  payment  of  such  costs  to  the  said 
prosecutor,  as  the  Judge,  before  whom  the  issue  joined 
in  this  prosecution  shall  be  tried,  shall  think  the  said 
prosecutor  entitled  to  receive." 

The  defendants  were  tried  at  Nisi  Prius  at  the  next 
assizes  for  Suffolk,  by  a  jury  of  the  county,  who  re- 
turned a  verdict  of  Not  Guilty. 
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Field  against  Bezant,  Gent.,  one,  &c.         Saturday, 

Jitt*8tb. 

A  SSUMPSIT  on  promissory  notes,  &c.    Plea,  ge-  Wbereanat- 

neral  issue,  and  notice  of  set-off.     At  the  trial  an^m  aJumpT 
before  Denman  C.  J.,  at  the  London  sittings  after  last  %££**& 
Michaelmas  term,  the  plaintiff  proved  a  debt  due  to  him  JJJJ^jJjJ^i*' 
upon  several  promissory  notes,  amounting  to  SSS/.65.8rf.  ^^  ***■*• 
The  defendant  claimed  to  set  off  his  bill  of  costs.     It  taxation  allowed 

against  the 

appeared  that  this  originally  amounted  to  775/.  Is.  9d.;  attorney,  pur- 
.  "  -,  .      _,  „  .         •  nam  to  2  C  4. 

but,  on  reference  to  a  Master  in  Chancery  fpr  taxation,  e.  S3,  s.  25. 

was  reduced  to  422/.  7s.  2cL,  being  less  than  five-sixths  of 
its  original  amount:  the  plaintiff  then  applied  to  the 
Master  of  the  Rolls  for  a  taxation  of  his  costs  of  tax- 
ing the  defendant's  bill,  and  the  Master  of  the  Rolls 
thereupon  ordered  that  the  bill  should  be  referred  back 
to  the  same  Master  in  Chancery  to  tax  the  last- 
mentioned  costs,  and  that  the  defendant  should  allow 
and  give  credit  to  the  plaintiff  for  the  amount  of  such 
costs,  when  taxed,  against  and  in  reduction  of  the  sum  of 
422/.  75.  QjL  certified  to  be  due  to  him.  The  Master 
taxed  the  plaintiff's  costs  of  taxation  at  118/.  7s.  10d.9 
which,  if  it  could  be  deducted  in  this  action  from  the 
sum  of  422/.  75.  2d.,  would  reduce  the  defendant's  claim 
to  303/.  195.  id.  The  Lord  Chief  Justice  was  of  opinion, 
that  the  defendant  could  set  off  the  latter  sum  only,  and 
a  verdict  was  entered  for  the  plaintiff  for  29/.  7*.  4rf. 
A  rule  nisi  had  been  obtained  for  setting  aside  this 
verdict,  and  entering  a  verdict  for  the  defendant,  on  the 

ground 
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1895*       ground  that  the  costs  of  such  taxation  could  not  be 
made  the  subject  of  an  action  or  of  set-off. 


agauut 
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Piatt  and  W.  H.  Watson  now  shewed  cause.  The 
defendant  was  not  entitled  to  set  off  the  whole  amount 
of  his  bill.  {Parke  J.  The  only  question  is,  whether 
the  costs  of  taxation  constituted  a  debt,  which  alone  is 
the  subject  of  an'  action  or  set-off]  It  is  part  of  the 
order  of  the  Master  of  the  Rolls  that  the  defendant 
should  allow  and  give  credit  to  the  plaintiff  for  the 
amount  of  the  costs  when  taxed.  Those  costs  thereby 
became  a  debt  due  to  the  plaintiff. 

Littledale  J.  A  party  can  set  off  only  such  sums 
as  can  be  made  the  subject  of  an  action.  Here  the 
plaintiff  could  not  have  brought  an  action  to  recover 
his  costs  of  the  taxation  of  the  defendant's  bill ;  he  could 
only  enforce  his  claim  by  an  attachment. 

Parke  and  Patteson  Js.  concurred. 

Rule  absolute,  (a) 

(«)  See  JGVy  ?•  Malcoln,  4  Taunt.  70*.  Smertm  ▼•  Jsuklty,  3  U. 
£t.*48* 
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Stow  against  Davenport.  Monday, 

°  June  lOtfa. 

A  SSUMPSIT  for  money  paid  by  the  plaintiff  for  Lands  were 

-fA  .  devised,  to  the 

legacy  duty  in  respect  of  an  annuity  of  5001.  bo-  ute9  among 
queathed  to  the  defendant's  wife.    At  the.  triaj,  before  m^jIf. 
Lord  TaUerden  C.  J.,  at  the  sittings  in  Xoim&K,  after  ^i^ 
TVwVy  term  1832,  the  plaintiff  had  a  verdiot  for  1000A,  %££^ 
sulked  to  the  opinion  of  this  Court  upon  a  special  case*  ******  or 
which  was  stated  in  substance  a#  follows.  charge  of  soot 

a  year,  to  be 

In  1811  Thomas  Frisby  devised  aU  his  real  estate  to  p*M  dear  of 

all  taxes  and 

trustees,  in  trust  to  convey  the  same  to  the  use  of  hia  deductions, 
son,  T.  F.  the  younger,  for  life,  remainder  to  them-  IsTftoiife,  ° 
selves,  to  preserve  contingent  uses,  &c;  and,  after  bis  JJ^!0^ 
death,  in  case  Mary  Asm  Frisby*  his  then  wife,  should  ^^Jj£* 
survive  hire,  to  the  use  that  she  should  take  from  ami  was  to  be  paid 

"  dear  of  legacy 

out  of  the  same  premises  swh  annuity*  or  yearly  rent*  duty,  and  was 

a  charge  upon 

charge,  not  exceeding  500/.  a  year  for  her  life,  as  T.  F.%  the  land ;  and 
jun*,  should  by  will  appoint,  the  same  annuity  to  be  uwtXwho 
paid  her,  dear  of  all  taxes  and  deductions  whatsoever)  fato?1" 


by  four  quarterly  payments;  remainder,  in  default  of  JJe^tohim 
issue  of  T.  F.>  jun.,  to  the  plaintiff  for  life,  charged  ■"jJJJjJJ e"°m 
with  the  annuity  above  mentioned.     He  also  bequeathed  lhe  lesM7 

*  #  ^  duty  on  the 

all  his  personal  estate  to  his  executors,  upon  trust  to  annuity,  pur- 

suaot to 

convert  the  whole  into  ready  money,  and  lay  it  out  in  45  6.3.  c.28. 
the  purchase  of  real  property,  to  be  conveyed  to  the  not'9  C°U 


uses  above  stated,  with  power  to  them  to  place  out  such  SJ^JJSJS, 
personal  estate  in  the  public  funds,  &c.  till  such  pur- 
chase could  be  effected ;  the  dividends  to  go  to  the  same 
persons  for  whose  benefit  the  purchase  was  to  be  made. 
The  testator  died  in  1811.    In  1813  T.  F.,  jun.,  and 
the  plaintiff  joined  in  a  conveyance  of  the  devised  lands 

to 
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1833.  to  a  trustee,  his  heirs  and  assigns,  to  the  use  of  T.  F.>  jun. 
for  life,  and  to  the  use  that  after  his  decease,  his  said 
wife,  if  she  should  survive  him,  might  receive  out  of  the 
same  premises  such  annuity,  or  yearly  rent-charge,  not 
exceeding  500/.  a  year,  clear  of  all  taxes  and  deductions 
whatsoever,  as  the  said  T.  F.9  jun.  should  by  will  ap- 
point He  by  his  will  appointed  that  the  annuity  should 
be  of  the  full  annual  amount  of  500/. ;  and  he  died 
in  1820.  The  plaintiff  entered  into  possession  of  the 
lands,  and  into  the  receipt  of  the  dividends  arising  from 
the  personar estate,  paying  the  annuity  to  the  widow  of 
T.  F.9  jun.  In  1830,  an  information,  of  which  the 
defendant  had  notice,  was  filed  by  the  Attorney-General 
against  the  plaintiff  for  non-payment  of  the  legacy  duty 
on  the  said  annuity ;  and  judgment  was  thereupon  en- 
tered up  for  the  crown  for  709/.  15s.,  the  amount  of 
duty,  and  38/.  9s.  8d.9  costs  of  the  crown.  The  present 
action  was  brought  to  recover  this  sum  of  748/.  4s.  Sd. 
from  the  defendant,  who  had  married  the  widow,  Mary 
Ann  Frisby.  The  estates  upon  which  the  annuity  was 
charged  were  subject  to  land-tax  and  other  charges. 
This  case  was  argued  in  Easter  term  (a). 

Kelly  for  the  plaintiff.  The  questions  are,  first,  whe- 
ther or  not  this  annuity  was  subject  to  the  legacy  duty; 
and,  secondly,  if  it  was,  whether  the  duty  ought  to  be 
paid  by  the  annuitant,  or  by  the  devisee  of  the  land  ? 
On  the  first  point,  The  Attorney-General  v.  Jackson  (b) 
is  decisive.  With  respect  to  the  second,  the  cases  in 
equity  which  have  turned  upon  the  question,  whether  or 
not  the  legatee  was  exempt  from  legacy  duty,  do  not 

(a)  Before  Denman  C.  J.f  Littledale,  and  Parke  J*. 

(b)  2Cro*  $  Jar.  101.    S  Tyr.  50. 

apply 
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apply  here,  the  dispute  in  this  case  being  between  a        1838. 
tenant  of  the  land  who  has  paid  this  legacy  duty,  and        

*     Stow 

the  legatee  upon  whose  legacy  it  is  chargeable.  If  the  against 
latter  is  free  from  the  duty,  the  legacy  to  him  is  of  a 
larger  sum  than  the  amount  of  the  annuity,  and  he  is 
entitled  to  the  additional  sum  out  of  the  surplus  of  the 
estate.  If  there  be  no  surplus,  he  must  pay  it.  In  the 
meantime,  by  the  statutes  36  G.  3.  c.52.  and  45  G.  3. 
c.  28.  (a),  the  tenant,  in  a  case  like  the  present,  is  liable 
in  the  firpt  instance ;  but  it  is  a  debt  to  the  crown,  pay* 

able 

(a)  36  G.  3.  c.  52.  s.  6.  enacts,  That  the  duties  imposed  by  this  act 
shall  (where  it  is  not  otherwise  provided)  be  paid  by  the  executor  or 
administrator,  upon  retainer,  for  his  own  benefit  or  that  of  others,  of  any 
legacy,  residue,  &c.  which  he  shall  be  entitled  so  to  retain  in  his  own 
right,  or  that  of  others,  and  also  upon  payment  or  other  satisfaction  of  any 
legacy,  &c.  to  which  any  other  person  shall  be  entitled ;  and  if  such  exe- 
cutor or  administrator  shall  so  retain  any  legacy,  &c,  not  having  first  paid 
the  duty,  or  shall  pay  such  legacy,  &c,  having  received  or  deducted  the  duty 
chargeable  thereupon,  such  duty,  being  unpaid  to  His  Majesty,  shall  be  a 
debt  of  such  executor  or  administrator  to  His  Majesty  :  —  "  And  in  case 
any  such  person,  so  having  or  taking  the  burthen  of  such  execution  or 
administration  as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part  of  any  such 
legacy  or  residue,  to  or  for  the  benefit  of  any  person  or  persons  entitled 
thereto,  without  having  received  or  deducted  the  duty  chargeable  thereon 
(such  duty  not  having  been  first  duly  paid  to  His-  Majesty,  his  heirs  or 
successors,  according  to  the  provisions  herein  contained),  then  and  in 
every  such  case  such  duty  shall  be  a  debt  to  His  Majesty,  his  heirs  and 
successors,  both  of  the  person  or  persons  who  shall  make  such  delivery, 
payment,  satisfaction,  or  discharge,  and  of  the  person  or  persons  to  whom 
the  same  shall  be  made." 

By  45  G.  3.  c.  28.  s.  5.  it  is  enacted,  "  That  the  duties  hereby  granted 
upon  legacies,  or  charged  upon  or  made  payable  out  of  any  real  estate,  or 
out  of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  residues, 
or  parts  or  shares  of  residues,  of  any  such  monies,  shall  be  accouuted  for, 
answered,  and  paid  by  the  trustee  or  trustees  to  whom  the  real  estate 
shall  be  devised,  out  of  which  the  legacy  or  legacies,  or  share  or  shares, 
of  any  money  arising  out  of  the  sale  or  mortgage,  or  other  disposition  of 
such  real  estate,  shall  be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no 
trustees,  then  by  the  person  or  persons  entitled  to  such  real  estate,  subject 
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1833-  able  by  the  legatee;  and  the  tenant,  having  been  ob- 
liged to  pay  it,  may  recover  against  the  legatee,  who,  if 
the  legacy  be  free  from  duty,  may  in  his  turn  file  a  bill 
against  the  executors  for  the  amount  which  he  has  been 
so  compelled  to  pay.  If  this  were  not  so,  the  tenant 
would  be  without  remedy :  he  could  not  sue  the  exe- 
cutors ;  and  he  could  not  recover  against  them  by  bill 
in  equity,  unless  there  were  a  residue.  The  reasoning 
of  Dallas  C.J.  upon  the  statutes  in  Hales  v.  Freeman  (a) 
applies  to  this  case.  It  must  be  contended,  on  the  other 
side,  that,  in  addition  to  the  land-tax,  sewers'  rate,  and 
other  such  burdens,  which  properly  fall  upon  the  tenant, 
he  is  also  liable  to  the  legacy  duty  on  any  personal 
annuity  charged  upon  the  land.  The  bequest  of  an 
annuity  "clear  of  all  taxes  and  deductions"  is  a  bequest 
of  the  annuity  and  legacy  duty;  but  it  does  not  follow 
that  the  duty  is  to  be  charged  on  the  land,  in  addition 
to  the  annuity.  {Littledale  J.  Suppose  there  is  no  re- 
sidue in  the  hands  of  the  executors  ?]  The  legatee  is 
debtor  to  the  crown,  and  the  legacy  must  be  reduced  so 
as  to  provide  for  the  duty.  It  would  be  like  the  ordi- 
nary case  of  a  proportionate  reduction  where  there  are 
not  sufficient  assets  to  pay  every  legacy. 

Thesiger,  contra.  It  must  be  admitted  that  the 
present  ease  does  not  materially  differ  from  The  Attorney- 
General  v.  Jackson  (ft),  but  the  object  of  the  defendant 

•to  any  such  legacy ;  or  by  the  person  or  persons  empowered  or  required 
to  pay  or  satisfy  any  such  legacy 4  and  the  said  duties  shall  be  retained  by 
the  person  paying  or  satisfying  any  such  legacy  or  share  of  money,  in  like 
manner,  and  according  to  such  rules  and  regulations,  and  under  and 
subject  to  such  penalties,  as  far  as  the  same  can  be  made  applicable,  as 
«re  contained  in  an  act  passed,  &c.  (36  G.  3,  c.  52.) 

(a)  lAfl,  391.  (6)  2  Cro.  £  Jer.  101.     2  Tyr.  50. 
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is  to  have  that  case  reviewed.     The  500/.  a  year,  upon        1838. 
'  which  this  duty  is  claimed,  is  not  a  "  legacy  out  of  or  "" 

Brow 

charged  upon  the  real  estate"  within  55  G.  3.  c.  184.  ^*gtd*$t 
sched.  part  iii.,  nor  an  annuity  "  charged  upon  or  made 
payable  out  of"  the  real  estate,  within  45  6.  3.  c.  £8. 
&  4. ;  but  it  is  a  rent-charge  executed  in  the  party  from 
whom  the  duty  is  now  demanded.  It  is  a  portion  of  the 
real  estate.  A  rent-charge  issues  out  of  the  land.  An 
annuity,  properly  so  called,  charges  the  person  of  the 
grantor  only;  Co.  Lilt.  144.  b.  Here  no  person  is 
charged ;  the  land  only  is  looked  to.  [Parke  J.  Is 
not  this  within  the  words  of  55  G.  S.  c.  184.  sched. 
part  iii.,  "  all  gifts  of  annuities,  or  by  way  of  annuity, 
or  of  any  other  partial  benefit  or  interest  ont  of  any 
such  estate,"  &c.  ?]  After  the  decision  in  The  Attorney- 
General  v.  Jackson  (a\  it  is  certainly  difficult  to  say 
that  the  legacy  duty  did  not  attach  in  this  case.  [Den* 
man  C.  J.  I  think  the  two  cases  cannot  be  distin~ 
gtiished.]  Then  the  next  question  is,  whether,  by 
the  words  "  clear  of  all  taxes  and  deductions  what* 
soever,'9  the  annuity  is  given  to  the  legatee  free  from 
legacy  duty.  On  this  point  Barksdale  v.  GiUiat  (£), 
Dawkins  v.  Tatham  (c),  and  Smith  v.  Anderson  (<?),  are 
direct  authorities  for  the  defendant.  The  argument 
used  in  the  last  of  these  cases,  that  if  the  legacy  duty 
were  not  referred  to  by  the  words  "  without  any  de* 
duction,"  there  appeared  nothing  else  to  satisfy  those 
words,  will  apply  more  strongly  here.  In  Hales  v. 
Freeman  {e\  where -the  annuity  was  left  **  clear  of  all 
deductions,"  it  was  certainly  taken  for  granted  that  the 

<a)  3  Cro.  £  Jer.  101.     2  4yr.  50,  (b)  1  Swaiut.  562. 

(c)  2  Sim.  492.  {d)  4  Buss.  352. 

(*)  IB.$B.  391. 

Bb  2  legatee 
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1833.  legatee  was  liable  to  the  duty;  but  (as  the  Master  of 
the  Rolls  observes  in  Smith  v.  Anderson  {a))  "it  ap- 
peared that  these  words  were  not  noticed  by  either  the 
bar  or  the  bench,  and  that  the  argument  and  decision 
in  that  case  proceeded  upon  a  totally  distinct  ground/' 
Then,  thirdly,  the  question  is,  if  the  legacy  be  free  from 
duty,  by  whom  the  duty  must  be  paid?  Whether  by 
the  plaintiff,  or  whether  be,  having  paid  it,  may  resort 
to  the  legatee?  Now,  this  kind  of  charge  upon  the 
devised  lands  is  not  within  the  meaning  of  45  G.  3» 
c.  28.  s.  5. :  it  is  not  a  legacy  for  which  the  tenant 
could  "  retain"  the  duty,  according  to  that  statute. 
The  party  interested  might  either  have  received  it  from 
the  tenant,  or  distrained  upon  the  land  for  it,  by 
4  G.  2.  c.  28.  s.  5. :  the  plaintiff,  therefore,  was  not  a 
person  "  paying  or  satisfying"  such  legacy  within  the 
first-mentioned  act  It  is  urged  that  the  devisee  cannot 
have  been  intended  to  pay  this  duty ;  but  there  is  no 
reason  that  the% testator  should  not  have  meant  to  charge 
this  on  the  land,  as  well  as  the  500/.  annuity.  It  is 
said  that  the  legatee  must  pay  the  tenant  of  the  land, 
and  then  take  his  remedy  in  equity  against  the  executor. 
But  the  legislature  cannot  have  contemplated  this  cir- 
cuitous course,  when  it  directed,  by  45  G.  3.  c.  28.  s.  5.; 
that  the  duty  on  legacies  charged  upon  land  should  be 
paid  by  the  devisee ;  and,  in  a  case  like  the  present,  if 
the  tenant  himself  be  not  liable,  his  remedy  must  be  by 
proceeding  directly  against  the  executor  for  reimburse- 
ment out  of  the  residue. 

Kelly  in  reply.     It  is  not  necessary  to   dispute   the 
cases  in  equity  where  the  question  was  between  parties 

(«)  4  Rusi.  352. 

entitled 


DAYKNrOftT. 


ik  the  Third  Year  of  WILLIAM  IV.  365 

entitled   to  legacies,   and   the  executor    or   residuary        1833. 

legatee.     But  Hales  v.  Freeman  (a),  so  far  as  it  can  be  "'"'" 

an  authority  on  a  point  not  expressly  raised,  shews  that        agabtst . 

the  rule  would  be  different  as  between  a  legatee  and  a 

devisee  of  the  land  having  paid  the  duty.     It  must  be 

maintained,  on  the  other  side,  that  the  legacy  duty  is  a 

charge  on  the  land  itself.     The  act  45  G.  S.  c.  28.  s.  5. 

requires,  in  the  case  of  legacies  charged  on  land,  that 

the  duty  shall,  in   the  first  instance,  be  paid  by  the 

trustee  or  devisee,  and  then  retained  by  him,  as  is  there 

directed.     In  the  case  of  an  annuity  the  duty  is  not 

taken  as  a  deduction  of  so  much  from  the  annual  sum 

payable,  but  is  a  gross  sum,  charged  upon  the  calculated 

value  of  the  annuity,  to  be  paid  by  four  instalments. 

Now,  supposing  the  annuity  to  equal  the  full  annual 

value  of  the  land,  if  the  devisee  cannot  retain  or  recover 

against  the  legatee,  how  is  the  duty  to  be  repaid  him  ? 

If  he  is  to  look  to  the  executor,  the  question  must  arise, 

in  every  case  where  a  legacy  like  this  is  to  be  paid, — 

whether ,there  are  sufficient  assets  to  pay  the  duty  ?  [Lit- 

tledale  J.  In  the  case  of  a  legacy  on  personalty,  the  course 

would  be,  not  to  pay  the  whole  down,  but  only  so  much 

as  would  leave  enough  in  the  executor's  bands  to  make 

up  the  duty  on  what  he  paid.]    In  this  case,  as  in  Hales 

v.  Freeman  (a),  the  legacy  has  been  paid  in  full  before 

the  duty.     Supposing,  then,  that  the  legacy  is  left  free 

from  duty;  the  only  consequence  is,  that  the  executor 

must  pay  the  amount  of  such  duty  to  the  legatee  out  of 

the  residue;  but,  in  the  meantime,  till  the  assets  are 

marshalled,  that  amount  is  a  debt  from  the  legatee  to 

the  tenant,  by  reason  of  the  latter  having  been  called 

(a)  \b.$b.w\. 
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1833.  upon  by  the  crown  to  pay  it.     If  it  is  chargeable  upon 
the  land,  the  sufficiency  of  the  land  is  a  question  of 

Stow 

„  against  equity,  which  cannot  be  raised  here. 

Da?  IMPORT.  _ 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Den  man  C.  J.,  who,  after  stating  the  facts  of  the 
case,  proceeded  as  follows :  —  The  first  objection  to  the 
plaintiff's  right  to  recover  was,  that  such  an  annuity,  so 
issuing  out  of  land,  was  not  subject  to  the  legacy  duty. 
The  contrary,  however,  was  decided  in  the  case  of  The 
Attorney-General  v.  Jackson  (a)9  after  full  argument  and 
time  taken  to  consider.  The  authority  of  that  decision 
was  questioned  in  the  argument  before  us,  but  it  appears 
to  us  to  be  correct. 

It  follows,  from  the  36  G.  3.  c.  52.  &  6.  and  the  45  G.  3. 
c.  28.  &  5«,  that  the  plaintiff,  who  was  in  possession  of  the 
lands,  was  compellable  to  pay  the  legacy  duty  upon  this 
annuity ;  and  from  the  case  of  Hales  v.  Freeman  (£),  that 
he  might  recover  the  amount  so  paid  against  the  an- 
nuitant in  this  form  of  action,  if  the  annuitant  were 
chargeable  with  this  duty. 

But  a  second  point  was  then  made,  that  this  annuity 
was  devised  clear  of  all  taxes  and  deductions,  and  that 
the  annuitant  was  therefore  entitled  to  receive  it  without 
any  deduction  of  the  legacy  duty. 

It  is  a  very  probable  conjecture,  that  the  testator  had 
not  the  legacy  duty  in  his  contemplation  at  all,  and  that 
he  may  not  even  have  known  that  the  annuity  was  by 
law  liable  to  the  payment  of  it.  But.  we  must  under- 
stand the  words  of  the  will  in  their  plain  and  ordinary 
sense,  unless  such  a  construction  would  be  at  variance 

(m)  l  Cro.  i  Jerv.  101.    2  Tyr.  50.  (6)  S  Bnxf.  j  B.  391. 
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with  the  intention  of  the  testator,  to  be  collected  from        1633. 
the  context.     The  will  provides  that  the  annuity  is  to 
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be  paid  "  clear  of  all  taxes  and  deductions  whatsoever ;"  _  against 
that  is,  that  the  net  sum  of  500/.  is  annually  to  come 
into  the  annuitant's  hands;  and  this  cannot  be  unless 
the  legacy  duty  is  deducted.  No  other  part  of  the  will 
leads  us  to  a  different  construction.  This  decision  is  in 
conformity  with  those  cited  in  argument,  Barksdale  v. 
GiUiatt{a\  Dawkins  v.  Tatham(b)9  Smith  v.  Ander- 
son (c) ;  in  none  of  which,  however,  were  the  legacies 
provided  to  be  paid  clear  of  taxes ;  and  in  that  respect 
ihey  are  not  so  strong  as  the  present  case.  The  legacy 
duty  is  clearly  a  tax;  and,  unless  jt  be  deducted,  the 
annuity  will  not  be  paid  clear  of  taxes.  If  the  testator 
had  intended  to  exempt  it  from  the  proportion  of  the 
taxes  affecting  the  land,  as  the  land  tax,  or  other  future 
taxes  of  the  like  nature,  he  ought  to  have  used  some 
qualifying  expression.  As  he  has  not  done  so,  we  must 
take  bis  meaning  to  have  been,  that  no  tax  of  any  de- 
scription should  reduce  the  amount  to  be  paid  to  the 
legatee. 

By  whom,  then,  is  the  duty  to  be  paid  ?  There  is 
no  charge  upon  any  other  fund  than  the  land.  The 
land  is  devised  to  the  use  that  the  legatee  should  take 
from  and  out  of  the  premises  an  annuity  to  be  paid  clear 
of  all  taxes  and  deductions.  The  burthen  of  paying 
the  annuity  clear  of  all  taxes  and  deductions  is  thrown 
upon  the  land,  that  is,  the  land  is  subject  both  to  the 
annuity  and  the  tax ;  and  it  is  the  same  as  if  the  amount 
of  the  tax  were  directly  charged  upon  the  land ;  conse- 
quently the  plaintiff  took  the  land  subject  to  that  charge; 

(a)  1  Svanst.  562.  (b)  2  Sim.  492.  (c)  4  Buss.  352. 
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and  when  be  paid  the  duty,  he  released  the  land  from 
it,  leaving  it  still  liable  to  the  net  annuity.  He  cannot, 
therefore,  be  considered  as  having  paid  a  sum  of  money 
to  which  the  annuitant  was  liable;  and,  therefore,  can- 
not be  permitted  to  recover  it  from  her.  It  is  no  hard- 
ship on  the  plaintiff,  for  if  the  value  of  the  land  had 
not  been  adequate  to  the  payment  of  both  the  tax  and 
the  annuity,  he  might  have  renounced  the  devise.  In 
the  case  of  Hales  v.  Freeman  (a),  the  question  as  to  the 
meaning  of  the  word  deduction,  used  in  the  will  by  which 
the  annuity  was  granted,  was  never  raised,  and  there- 
fore it  is  no  authority  in  this  respect. 
The  judgment  must  be  for  the  defendant. 


(a)  1  Brod.  $B.39l. 


Monday, 
June  10th. 


Sophia  Nowell  against  Davies  and  Another, 
Executors  of  Richard  Heaven. 


In  an  action 
against  exe- 
cutors for  a 
debt  of  the 
testator,  a  per- 
son entitled  to 
an  annuity 
under  the  will 
is  not  disquali- 
fied by  interest 
from  giving 
evidence  for 
the  defendants. 


A  SSUMPSIT  for  wages  due  from  the  testator  in 
his  lifetime  to  the  plaintiff.  Plea,  the  general 
issue.  At  the  trial  before  Dcnman  C.  J.,  at  the  Mid- 
dlesex sittings  after  Michaelmas  term  1832,  a  witness 
named  Sarah  Heaven  was  called  on  behalf  of  the  de- 
fendants, and,  being  examined  upon  the  voir  dire, 
admitted  that  her  husband  was  entitled  to  an  annuity 
of  26/.  under  the  testator's  will.  It  was  thereupon 
objected  that  she  was  incompetent,  having  an  interest 
in  preventing  the  diminution  of  the  funds ;  and  upon 
this  objection  the  Lord  Chief  Justice  refused  to  admit 
her  evidence.  It  was  not  expressly  proved  that  the 
funds  would  or  would  not  be  sufficient  to  pay  the  an- 
nuity 


F 


Davis*. 
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nuity  if  the  plaintiff  recovered.    The  jury  having  found        1888. 
for  the  plaintiff,  a  rule  nisi  for  a  new  trial  was  obtained        — — 

NOWSLL 

in  the  ensuing  term,  on  the  ground  that  the  witness        aqamu 
had  been  improperly  rejected. 

Sir  James  Scarlett  and  JR.  V.  Richards*  in  this  term, 
shewed  cause.  The  witness  stood  in  the  same  pre- 
dicament with  her  husband,  who  was  entitled  to  262. 
a  year  if  the  funds  were  sufficient.  If  they  were  suffi- 
cient, perhaps  the  objection  of  interest  is  removed ;  but 
the  onus  of  proving  that  lay  upon  those  who  called  the 
witness,  as  in  the  case  of  any  other  prima  facie  dis- 
qualification. Here  the  onus  probandi  could  not  justly 
be  thrown  upon  the  plaintiff,  the  state  of  the  funds 
bang  a  matter  peculiarly  within  the  knowledge  of  the 
executors.  The  principle  is  precisely  the  same  as  where 
a  creditor  is  precluded  from  giving  evidence  on  behalf 
of  assignees,  to  increase  the  fund  out  of  which  he  ex- 
pects to  be  paid.  If  the  funds  are  already  sufficient,  it 
lies  upon  the  assignee  to  prove  that  in  answer :  evidence 
is  never  given  of  the  Insufficiency.  That  a  creditor  is, 
prima  facie  at  least,  not  a  competent  witness  for  an 
executor,  to  increase  the  estate,  appears  from  Craig  v. 
Cundell(a)9  cited  to  this  point  in  1  Stark,  an  Ev.  137. 
It  has,  indeed,  been  said  that  a  creditor  may  as  well  give 
,  this  evidence  for  the  representatives  after  the  testator's 
death,  as  for  the  testator  himself  (which  he  clearly  may), 
daring  his  life  (6).  But,  after  the  testator's  death,  the 
estate  is  a  specific,  limited  fund,  and  the  creditor  has 
nothing  further  to  look  to.  It  is  different  while  the 
testator  is  alive.     And  in  Clarke  v.  Gannon  (c),  it  was 

(a)  1  Campb.  381.  (b)  PattU  v.  Brow*,  €  Exp.  34. 

(c)  Ry.^U.  N.  P.  C.51. 

held, 


Davus. 
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1333.  held,  that  a  paid  legatee  was  a  competent  witness  for 
"" — """  the  executors,  which  implies  that  an  unpaid  one  would 
again*  not  [Patteson  J.  The  case  was  not  put  on  that 
ground.] 

The  Solicitor-General,  contra.  The  point  in  question 
was  properly  decided  at  the  trial,  upon  the  broad  ground 
of  incompetency  by  reason  of  an  interest,  and  not  upon 
any  question  as  to  the  probable  solvency  or  insolvency 
of  the  estate.  [Parke  J.  It  is  difficult  to  see  how  the 
solvency  of  the  estate  could  make  any  alteration  as  to 
the  competency  of  the  witness.  That  depended  on  the 
legal  result  of  the  suit  as  to  him.]  The  proposition  on 
the  other  side  must  be,  that  in  every  case  a  legatee  is 
incompetent,  however  small  the  legacy  may  be,  unless 
evidence  be  given  that  the  estate  is  solvent  But  the 
onus  of  proof  ought  to  lie  on  those  who  seek  to  dis- 
qualify. The  case  of  a  creditor  offering  evidence  for 
the  assignees  of  a  bankrupt  is  different ;  there  the  in- 
solvency is  apparent,  and  the  creditor  is  one  of  the  very 
parties  on  whose  behalf  the  action  is  brought  But  in 
other  cases  a  man  may  be  a  witness  to  increase  the 
estate  of  his  debtor  during  the  debtor's  lifetime ;  upon 
what  principle  may  he  not  be  so  for  the  debtor's  exe- 
cutor? [Parke  J.  It  may  be  said  that  the  executor  is 
only  liable  to  the  extent  of  the  assets,  and  that  procuring, 
a  verdict  for  the  executor  is  a  step  to  increase  them ; 
though  it  does  not  necessarily  follow  that  the  creditor 
would  obtain  judgment  to  recover  out  of  those  assets.] 
In  Patdl  v.  Bromi  {a)  it  was  held,  that  in  an  action  by 
an  executor  for  a  debt  due  to  the  intestate,  a  creditor  of 

(a)  €  E»p.  AT.  P.  C.  54. 

the 


Dayiis. 
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the  intestate  is  a  good  witness  to  prove  it.  In  a  case  *  1883* 
before  Parke  J.  (a),  the  unsatisfied  creditor  of  an  intes-  — — 
tate  was  held  a  good  witness  for  the  administratrix,  on  against 
a  plea  of  plene  administravit.  And  if  such  testimony 
were  not  admissible  for  the  executor  or  administrator 
when  defendant,  neither  ought  it  to  be  received  when 
be  is  plaintiff.  Nor  is  there  any  distinction  in  this 
respect  between  a  creditor  and  a  legatee.  The  utmost 
that  can  be  said  is,  that  a  verdict  for  the  executor  may 
facilitate  the  paying  of  the  legacy.  [Parke  J.  In  Baker 
v.  Tyrahilt(b),  a  residuary  legatee  was  held  incom- 
petent; but  on  the  ground  that  if  the  executrix,  for 
whom  the  witness  appeared,  had  to  pay  her  own  costs, 
they  would  be  allowed  out  of  the  estate,  and  the  residue 
lessened  by  so  much.]] 

Cur.  adv.  wit. 

Dcnman  C.  J.  now  delivered  the  judgment  of  the 
Court.  The  rest  of  the  Court  think,  and  I  agree  in 
the  opinion,  that  the  witness  ought  to  have  been  re- 
ceived. There  is  no  distinguishing  this  case  from  Paull 
v.  Brown  (c).     The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 

(a)  Domes  ▼.  Dames,  1  M.  f  M.  345.  (6)  4  Cantpb.  27. 

(c)  6  Etp.  N.  P.  C.  34. 


La  Naur. 
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1833.       sequently  proved  for:  Ex  parte  Myers  (a).     But  bene 
"       there  was  a  debt  clearly  incurred  at  the  time  of  the 

CllMIVM 

*gain*t  bankruptcy,  and  capable  of  being  ascertained;  the  prin- 
ciple, certum  est  quod*  certum  reddi  potest,  applies* 
In  Aflalo  v.  Fourdrinier  (6),  Tindal  CJ.  says,  with 
reference  to  the  case  of  a  person  discharging  a  partner- 
ship debt  after  a  commission  of  bankrupt  issued  against 
his  partner, — "  The  solvent  partner,  if  not  properly  a 
surety  for  his  partner's  share,  because  each  is  originally 
liable  for  the  whole,  yet  may,  with  strict  propriety,  be 
called,  as  to  the  share  belonging  to  his  partner,  a  person 
liable  for  the  debt  of  another,  and  in  that  character 
would  be  entitled  to  prove  under  the  commission  3 "  and 
he  cites  Ex  parte  Young  (c),  and  Ex  parte  Watson  (rf), 
where  the  Vice-Chancellor  said,  that  "  a  solvent  part- 
ner, winding  up  the  partnership  concerns,  is  to  be  con- 
sidered as  a  surety  paying  the  debt  after  the  bankruptcy, 
in  respect  of  his  previous  liability."  So,  here,  if  the 
plaintiff  was  not  strictly  a  surety,  he  was  within  the  act 
as  a  "  person  liable."  In  Wood  v.  Dodgson  (e),  also 
cited  by  Tindal  C.  J.  in  Aflalo  v.  Fourdrinier,  Le 
Blanc  J. ,  referring  to  49  G.  3.  c.  121.  s.  8.  (which  cor- 
responded with  6  G*  4.  c.  16.  $.  52.),  says,—"  Before 
the  act,  the  original  debt  would  have  been  barred  by 
the  certificate,  and  the  remedy  proposed  seems  to  have 
been,  that  when  any  person,  at  the  issuing  of  the  com- 
mission, should  be  surety  for,  or  lktble  for  the  original 
debt  of  the  bankrupt,  the  bankrupt  should  be  relieved 
in  the  same  manner  from  all  claims  of  such   person 

(a)  1  Mont.  $  Bligh,  229.         (6)  6  Sing.  306.    3  M.  %  Payne,  745. 
'     (c)  2  note,  B.  C.  40.  (d)  4  Madd.  Rep.  477. 

[e)  SAT.  $S.  195. 

arising 
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arising  out  of  the  original  debt,  although  the  cause  of       1833. 
action  arose  after  the  bankruptcy." 


Denman  C.  J.  The  question  in  this  case  is,  whe- 
ther the  money  which  the  plaintiff  was  called  upon  to 
pay  on  his  liability  under  the  bond,  was  money  paid  to 
the  use  of  the  bankrupt,  so  that  the  plaintiff  could  have 
proved  it  under  his  commission.  I  am  of  opinion  that 
it  was  not.  The  effect  of  the  fifty-second  section  of  the 
bankrupt  act  is,  that  the  party  who  is  to  prove  must  be 
directly  surety,  or  liable,  or  bail,  for  the  bankrupt*  To 
graft  upon  this  clause  the  liability  of  one  co-surety  for 
another  on  default  made  by  the  principal,  which  is  at- 
tempted in  the  present  case,  would  be  going  to  a  length 
which,  in  my  opinion,  is  not  warranted.  There  was  no 
debt  which  could  have  been  established  against  the 
defendant  under  the  commission.  The  plaintiff's  lia- 
bility depended  on  two  contingencies;  first,  whether 
the  original  debtor  would  pay ;  and,  secondly,  whether 
in  his  default  the  co-sureties  would  be  called  upon. 
No  direct  liability  arose  till  after  the  bankruptcy ;  and 
then  I  do  not  see  that  there  was  such  a  liability  of  the 
bankrupt  to  his  co-surety  as  could  have  been  proved 
under  the  commission. 

Littledale  J.  I  cannot  see  how  the  plaintiff  here 
could  be  considered  a  surety,  or  liable  for  the  debt  of 
the  bankrupt.  The  co-sureties  were  not  so  for  each 
other,  but  for  the  principal;  and  I  think  the  statute 
contemplates  the  case  where  the  bankrupt  is  the  prin- 
cipal debtor.  It  is  true  that  in  point  of  form,  when  the 
bond  was  once  forfeited,  an  action  was  maintainable 
against  all  the  obligors;  but  that  did  not,  in  my  opinion, 
C  c  2  con- 


Clzmints  , 

against 
Lavglit. 
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1893.        constitute  a  debt  of  the  bankrupt  within  the  statute* 
n  The  decision  in    Wood  v.  Dodgson(a)9   (that  solvent 

again*        partners,  who  had  been  compelled  after  a  dissolution  to 
pay  the  debt  of  a  bankrupt  partner,  for  which  they  were 
jointly  liable  at  law,  might  prove  for  it  against  his 
estate,)  went  a  great  way,  but  the  doctrine  here  con- 
tended for  would  go  still  further.     Again,  supposing 
the  bond  forfeited  at  the  time  of  the  bankruptcy,  and 
that  the  parties  had  been  sued  upon  it,  and  judgment 
obtained,  and  that  the  penalty  stood  as  a  security  for 
further  breaches,  how  could  this  liability  be  valued  as  a 
debt  from  the  bankrupt  to  the  co-sureties  ?     An  annuity 
for  life  or  years  may  be  valued  at  any  time ;  but  here, 
although  the  engagement  was  to  pay  at  the  end  of  five 
years,  the  principal  and  interest   might  be  called  in 
before.     It  is  impossible  to  form  an  estimate  of  such  a 
contingency,  and  therefore  I  think  the  liability  was  not 
matter  of  proof  under  the  commission,  as  it  was  not  a 
subject  of  valuation. 

Parke  J.  I  am  of  the  same  opinion,  though  I 
should  readily  have  come  to  a  different  conclusion  if 
there  had  appeared  proper  grounds  for  it.  The  doc- 
trine contended  for  on  the  part  of  the  plaintiff  is  within 
the  reason  of  the  act,  and  would  be  convenient,  but  it  is 
not  borne  out  by  the  words.  The  plaintiff  cannot  be 
said  to  have  been  liable  at  the  time  of  the  commission 
'  for  a  debt  of  the  bankrupt.  The  debt  then  subsisting 
was  the  principal's :  the  bankrupt  was  only  a  co-surety 
with  the  plaintiff  and  others.  It  is  said  the  forfeiture 
before  the  bankruptcy  created  a  debt  to  the  obligee. 

[a)  2  AT.  $S.  195. 

But 
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But  on  this  bond,  framed  as  it  was,  no  debt  arose  that        1833. 

was  capable  of  being  ascertained,  beyond  the  interest 

due  in  June  1829,  and  that  is,  as  between  the  obligees,        a&dn* 

Lamclkt. 

the  debt  of  Channell:  as  to  the  principal  and  future 
interest,  there  is  no  ascertainable  debt  existing.  Notice 
might  have  been  given  at  any  time  during  the  five  years, 
to  pay  the  principal  and  interest,  and  until  such  notice, 
or  the  expiration  of  the  time,  it  was  uncertain  what  the 
debt  would  be.  No  specific  part  could  have  been  proved 
for  against  the  defendant's  estate.  This  is  not  within 
the  cases  where  the  penalty  of  a  forfeited  bond  has  been 
made  use  of  as  a  means  of  working  out  the  fulfilment  of 
an  obligation  upon  equitable  principles,  as  Ex  parte 
Fisher  \a)9  Summon  v.  Miller  (b).  There  it  could  be 
ascertained  what  was  the  precise  liability  of  the  bank- 
rupt :  but  in  Taylor  v.  Young  (c),  where  the  liability 
under  the  bond  was  not  capable  of  valuation,  the  Court 
held  that  there  could  be  no  proof  in  respect  of  the 
penalty :  and  the  present  case  comes  nearer  to  that  than 
to  the  former  ones.  It  was  uncertain  what  would  be 
due  at  any  particular  time,  and  also,  whether  or  not 
Channell,  the  debtor,  would  perform  his  duty  by  paying 
it.  In  Ex  parte  Young  (d),  and  Wood  v.  Dodgson  (e)9 
the  bankrupt,  as  between  himself  and  his  partners,  was 
the  principal  debtor.  No  case  has  yet  occurred  in 
which  a  co-surety  has  been  placed  in  the  situation  of  a 
surety.  In  Ex  parte  Hunter  {g)9  though  Beyner  and  the 
Jacksons  were  sureties  to  the  Bank  for  Joseph  and  John 
Corsbie,  the  principal  debtors,  they  were,  as  between 
themselves,  by  the  giving  of  cross  acceptances,  sureties 

(a)  Budft  Cotes  in  Bankruptcy,  188.         (6)  Sfl.^i  596. 
(c)  5  B.  i  A.  521.  (d)  2  Bote,  B.  C.  40. 

[e)  21/.  f  &  195.  fe)  2  Glyn  $  Jo.  7. 

C  c  5  for 
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18 S3.        for  each  other;  and  Lord  Eldon  therefore  held,  that 

Reyner>  having  paid  the  bill  by  which  he  became,  as 

aptbui       between  himself  and  the  Jacksons,  surety  for  them,  was 
Lakqlxt. 

entitled  to  prove  on  their  estate. 

f 
Patteson  J.    I  was  struck  with  the  analogy  between 

this  case  and  Wood  v.  Hodgson  (a),  which  would  certainly 
have  been  strong  if  the  whole  amount  claimed  for  prin- 
cipal and  interest  had  been  payable  when  the  com- 
mission issued.  But  here  only  a  small  amount  of 
interest  was  due  at  that  time.  Then  for  what  could 
these  parties  have  proved  against  their  co-surety? 
There  could  have  been  no  dividend  but  for  a  pro- 
portion of  that  small  amount  of  interest,  which  'has  in 
fact  been  paid  since,  and  which  forms  no  part  of  the 
present  demand.  Browne  v.  Lce(b)  does  not  apply; 
that  case  arose  upon  an  annuity,  and  came  under  the 
seventeenth  section  of  49  G.  3.  c.  121.,  which  enabled 
annuity  creditors  to  prove.  It  was  held  there  that  a 
surety  who  had  been  obliged  to  pay  arrears  of  an 
annuity,  was  not  an  annuity  creditor  of  his  bankrupt 
co-surety,  within  that  clause :  but  the  fifty-fifth  section 
of  6  G.  4.  c.  16.  was  introduced  on  purpose  to  afford  a 
remedy  in  that  respect.  I  cannot  see  in  this  case  how 
the  plaintiff  could  be  considered  a  surety  for  the  bank- 
rupt, or  how  the  certificate  could  be  a  discharge. 

Rule  discharged. 

(a)  2M.  $  S,  195.  <6)  6  JS.  £  C.189. 
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1833. 


The  King   against  The  Inhabitants  of  the   {*»■**» 

0  June  10th. 

County  of  Devon. 


JNDICTMENT  for  non-repair  of  Tipton  Bridge,  in  Before  the  stat. 
the  parish   of  Ottery  St.  Maty,   in  the  county  of  there  had  been 
Devon.     Plea,  not  guilty.     At  the  trial  before  Park,  bridge,  which 
Sir  Allan,  J.,  at  the  Dorsetshire  Spring  assizes,  1833,  it  raring  on  stone 
appeared  that,  before  the  24th  of  June  1803,  when  the  JStiSJrtM 
43  G.  S.  c.  59.  was  passed,  there  had  been  a  bridge  over  ^^J* 
the  river  Ottery  on  the  site  of  the  bridge  indicted,  used  P*rt°f  tfae 

*  .  bridge  was 

by  the  public  as  a  carriage  bridge,  and  which  the  county  during  a  flood, 

m  carried  some 

repaired.  The  abutments  on  which  the  bridge  rested,  distance  down 
on  each  side  of  the  river,  were  ot  stone,  but  all  the  the  stone  abut, 
other  parts  were  of  wood.  In  1807,  the  wooden  part  rained?"  Part 
of  this  bridge  was,  during  a  flood,  carried  some  dis-  ^eteriaTsWng 
tance  down  the  river,  but  the  abutments  remained,  jf  ^d^eSer 
and  such  part  of  the  old  wooden  work  as  was  fit  for  were,  with  new 

*  materials 

the  purpose  was  collected,   and   some  new   materials  formed  into  the 

upper  part  of  a 
were  added,  and  the  whole  was  replaced  on  the  old  bridge,  which 

abutments.     The  bridge   was    made    about    two   feet  it  had  been 

wider  than  it  was  before.     This  was  done  at  the  exr  and°placed  °°  ' 

pense  of  the  parish,  and  not  of  the  county,  and  the  ^JJnw^ 

enlarged  bridge  had  been  since  used  by  the  public,  ^^e^^nse 

It  was  objected,  that  as  the  bridge  so  widened  had  not  of  the  parish, 

.  .  and  not  under 

been  erected  or  built  under  the  direction  of  the  county  the  direction 

of  the  count/ 

surveyor,  as  required  by  the  43  G.  3.  c.  59.  s.  5.,  the  surTeyor : 

....  n  i  .        H«W»  that 

inhabitants  of  the  county  were  not  bound  to  repair  this  was  not  a 
it.     The  learned  Judge  directed  the  jury  to  find  a  ver-  orbuiirTfW 

the  passing  of 
43  G*  5.  c.  59.  f.  5. ;  and  that  the  inhabitants  of  the  county  were  bound  to  repair  iU 

C  C  4  diet 


Lanout. 


SIS  CASES  in  TRINITY  TERM 

1833.       sequently  proved  for:  Ex  parte  Myers  (a).     But  bene 
„  there  was  a  debt  clearly  incurred  at  the  time  of  the 

Clxmckts  " 

ii^ouu/        bankruptcy,  and  capable  of  being  ascertained ;  the  prin- 
ciple, certum  est  quod*  certum  reddi  potest,  applies. 
In   Aflalo  v.  Fourdrinter  (6),    Tindal  C  J.  says,    with 
reference  to  the  case  of  a  person  discharging  a  partner- 
ship debt  after  a  commission  of  bankrupt  issued  against 
his  partner, — "  The  solvent  partner,  if  not  properly  a 
surety  for  his  partner's  share,  because  each  is  originally 
liable  for  the  whole,  yet  may,  with  strict  propriety,  be 
called,  as  to  the  share  belonging  to  his  partner,  a  person 
liable  for  the  debt  of  another,  and  in  that  character 
would  be  entitled  to  prove  under  the  commission  s "  and 
he  cites  Ex  parte  Young  (c),  and  Ex  parte  Watson  (d\ 
where  the  Vice-Chancel  lor  said,  that  "  a  solvent  part- 
ner, winding  up  the  partnership  concerns,  is  to  be  con- 
sidered as  a  surety  paying  the  debt  after  the  bankruptcy, 
in  respect  of  his  previous  liability."     So,  here,  if  the 
plaintiff  was  not  strictly  a  surety,  he  was  within  the  act 
as  a   "  person   liable."     In   Wood  v.  Dodgson  (e)9   also 
cited   by    Tindal  C.  J.   in  Aflalo  v.  Fourdtinier,    Le 
Blanc  J. ,  referring  to  49  G.  3.  c.  121.  s.  8.  (which  cor- 
responded with  6  G.  4.  c.  16.  5.  52.),  says,—"  Before 
the  act,  the  original  debt  would  have  been  barred  by 
the  certificate,  and  the  remedy  proposed  seems  to  have 
been,  that  when  any  person,  at  the  issuing  of  the  com- 
mission, should  be  surety  for,  or  lktble  for  the  original 
debt  of  the  bankrupt,  the  bankrupt  should  be  relieved 
in  the  same  manner  from  all  claims  of  such  person 

(a)  1  Mont.  &  Bligh,  229.         (b)  6  Sing.  306.     3M.$  Payne,  743. 
'     (c)  2  Rote,  B.  C.  40.  (d)  4  Madd.  Rep.  477. 

le)  SAT.  $S.  195. 

arising 
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arising  out  of  the  original  debt,  although  the  cause  of       18S3. 
action  arose  after  the  bankruptcy." 


Denman  C.  J.  The  question  in  this  case  is,  whe- 
ther the  money  which  the  plaintiff  was  called  upon  to 
pay  on  his  liability  under  the  bond,  was  money  paid  to 
the  use  of  the  bankrupt,  so  that  the  plaintiff  could  have 
proved  it  under  his  commission.  I  am  of  opinion  that 
it  was  not.  The  effect  of  the  fifty-second  section  of  the 
bankrupt  act  is,  that  the  party  who  is  to  prove  must  be 
directly  surety,  or  liable,  or  bail,  for  the  bankrupt.  To 
gmft  upon  this  clause  the  liability  of  one  co-surety  for 
another  on  default  made  by  the  principal,  which  is  at- 
tempted in  the  present  case,  would  be  going  to  a  length 
which,  in  my  opinion,  is  not  warranted.  There  was  no 
debt  which  coo  Id  have  been  established  against  the 
defendant  under  the  commission.  The  plaintiff's  lia- 
bility depended  on  two  contingencies;  first,  whether 
the  original  debtor  would  pay ;  and,  secondly,  whether 
in  his  default  the  co-sureties  would  be  called  upon. 
No  direct  liability  arose  till  after  the  bankruptcy ;  and 
then  I  do  not  see  that  there  was  such  a  liability  of  the 
bankrupt  to  his  co-surety  as  could  have  been  proved 
under  the  commission. 

Littledale  J.  I  cannot  see  how  the  plaintiff  here 
could  be  considered  a  surety,  or  liable  for  the  debt  of 
the  bankrupt.  The  co-sureties  were  not  so  for  each 
other,  but  for  the  principal;  and  I  think  the  statute 
contemplates  the  case  where  the  bankrupt  is  the  prin- 
cipal debtor.  It  is  true  that  in  point  of  form,  when  the 
bond  was  once  forfeited,  an  action  was  maintainable 
against  all  the  obligors;  but  that  did  not,  in  my  opinion, 
G  c  2  con- 


Clemint*  , 

against 
Lakglbt. 
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1893.        constitute  a  debt  of  the  bankrupt  within  the  statute* 
The  decision  in   Wood  v.   Dodgson(a)9   (that  solvent 
partners,  who  had  been  compelled  after  a  dissolution  to 
pay  the  debt  of  a  bankrupt  partner,  for  which  they  were 
jointly  liable   at  law,  might  prove  for  it  against  his 
estate,)  went  a  great  way,  but  the  doctrine  here  con- 
tended for  would  go  still  further.     Again,  supposing 
the  bond  forfeited  at  the  time  of  the  bankruptcy,  and 
that  the  parties  had  been  sued  upon  it,  and  judgment 
obtained,  and  that  the  penalty  stood  as  a  security  for 
further  breaches,  how  could  this  liability  be  valued  as  a 
debt  from  the  bankrupt  to  the  co-sureties  ?    An  annuity 
for  life  or  years  may  be  valued  at  any  time;  but  here, 
although  the  engagement  was  to  pay  at  the  end  of  five 
years,  the  principal  and  interest   might  be  called  in 
before.     It  is  impossible  to  form  an  estimate  of  such  a 
contingency,  and  therefore  I  think  the  liability  was  not 
matter  of  proof  under  the  commission,  as  it  was  not  a 
subject  of  valuation. 

Parke  J.  I  am  of  the  same  opinion,  though  I 
should  readily  have  come  to  a  different  conclusion  if 
there  had  appeared  proper  grounds  for  it.  The  doc- 
trine contended  for  on  the  part  of  the  plaintiff  is  within 
the  reason  of  the  act,  and  would  be  convenient,  but  it  is 
not  borne  out  by  the  words.  The  plaintiff  cannot  be 
said  to  have  been  liable  at  the  time  of  the  commission 
1  for  a  debt  of  the  bankrupt.  The  debt  then  subsisting 
was  the  principal's:  the  bankrupt  was  only  a  co-surety 
with  the  plaintiff  and  others.  It  is  said  the  forfeiture 
before  the  bankruptcy  created  a  debt  to  the  obligee. 

(#0  2 AT.  $  S.  195. 
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But  on  this  bond,  framed  as  it  was,  no  debt  arose  that        1833. 

was  capable  of  being  ascertained,  beyond  the  interest 

due  in  June  1829,  and  that  is,  as  between  the  obligees,        «#»*** 

Langlkt. 

the  debt  of  Channell:  as  to  the  principal  and  future 
interest,  there  is  no  ascertainable  debt  existing.  Notice 
might  have  been  given  at  any  time  during  the  five  years, 
to  pay  the  principal  and  interest,  and  until  such  notice, 
or  the  expiration  of  the  time,  it  was  uncertain  what  the 
debt  wonld  be.  No  specific  part  could  have  been  proved 
for  against  the  defendant's  estate.  This  is  not  within 
the  cases  where  the  penalty  of  a  forfeited  bond  has  been 
made  use  of  as  a  means  of  working  out  the  fulfilment  of 
an  obligation  upon  equitable  principles,  as  Ex  parte 
Fisher  \a)9  Sammon  v.  Miller  (b).  There  it  could  be 
ascertained  what  was  the  precise  liability  of  the  bank* 
nipt :  but  in  Taylor  v.  Young  (c),  where  the  liability 
under  the  bond  was  not  capable  of  valuation,  the  Court 
held  that  there  could  be  no  proof  in  respect  of  the 
penalty:  and  the  present  case  comes  nearer  to  that  than 
to  the  former  ones.  It  was  uncertain  what  would  be 
due  at  any  particular  time,  and  also,  whether  or  not 
Channell^  the  debtor,  would  perform  his  duty  by  paying 
it.  In  Ex  'parte  Young  (d),  and  Wood  v.  Dodgson  (e), 
the  bankrupt,  as  between  himself  and  his  partners,  was 
the  principal  debtor.  No  case  has  yet  occurred  in 
which  a  co-surety  has  been  placed  in  the  situation  of  a 
surety.  In  Ex  parte  Hunter  (g),  though  Reyner  and  the 
Jacksons  were  sureties  to  the  Bank  for  Joseph  and  John 
Corstrie,  the  principal  debtors,  they  were,  as  between 
themselves,  by  the  giving  of  cross  acceptances,  sureties 

(a)  Buck's  Cages  in  Bankruptcy,  188.         (6)  5B.J  Ad.  596. 
(c)  3  B.  f  A.  521.  (4)  2  Rote*  B.  C.  40. 

(e)  2  J/.  £  & 195.  {g)  2  Glyn  £  /a.  7. 

C  c  5  for 
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18 S3.        for  each  other;  and  Lord  Eldon  therefore  held,  that 

Beynerj  having  paid  the  bill  by  which  he  became,  as 

apnmt       between  himself  and  the  Jacksons,  surety  for  them,  was 
Lahqwt. 

entitled  to  prove  on  their  estate. 

T 

Patteson  J.  I  was  struck  with  the  analogy  between 
this  case  and  Wood  v.  Dodgson(a),  which  would  certainly 
have  been  strong  if  the  whole  amount  claimed  for  prin- 
cipal and  interest  had  been  payable  when  the  com- 
mission issued.  But  here  only  a  small  amount  of 
interest  was  due  at  that  time.  Then  for  what  could 
these  parties  have  proved  against  their  co-surety? 
There  could  have  been  no  dividend  but  for  a  pro- 
portion of  that  small  amount  of  interest,  which  'has  in 
fact  been  paid  since,  and  which  forms  no  part  of  the 
present  demand.  Browne  v.  Lee(b)  does  not  apply; 
that  case  arose  upon  an  annuity,  and  came  under  the 
seventeenth  section  of  49  G.  3.  c.  121.,  which  enabled 
annuity  creditors  to  prove.  It  was  held  there  that  a 
surety  who  had  been  obliged  to  pay  arrears  of  an 
annuity,  was  not  an  annuity  creditor  of  his  bankrupt 
co-surety,  within  that  clause :  but  the  fifty-fifth  section 
of  6  G.  4.  c.  16.  was  introduced  on  purpose  to  afford  a 
remedy  in  that  respect.  I  cannot  see  in  this  case  how 
the  plaintiff  could  be  considered  a  surety  for  the  bank- 
rupt, or  how  the  certificate  could  be  a  discharge. 

Rule  discharged. 

(a)  2 M.  $  S*  195.  <6)  6  JB.  £  £€89. 
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The  King    against  The   Inhabitants  of  the   jf0"^. 
County  of  Devon. 


INDICTMENT  for  non-repair  of  Tipton  Bridge,  in  Before  the  suu 

-*•  43  G.  5.  c.  59. 

the  parish   of  Ottery  St.  Maty,   in   the  county  of  there  had  been 
Devon.     Plea,  not  guilty.     At  the  trial  before  Park,  bridge,  which 
Sir  Allan,  J.,  at  the  Dorsetshire  Spring  assizes,  1833,  it  resting  on  stone 
appeared  that,  before  the  24th  of  June  1803,  when  the  JXinErt  ^ 
♦3  G.  3.  c.  59.  was  passed,  there  had  been  a  bridge  over  2i*woStei 
the  river  Ottery  on  the  site  of  the  bridge  indicted,  used  Pa5* of  the 

*  .  bridge  was, 

by  the  public  as  a  carriage  bridge,  and  which  the  county  during  a  flood, 

u  carried  some 

repaired.     The  abutments  on  which  the  bridge  rested,  distance  down 
on  each  side  of  the  river,  were  of  stone,  but  all  the  th*  stone'  abut, 
other  parts  were  of  wood.     In  1807,  the  wooden  part  mainecT"  Part 
of  this  bridge  was,  during  a  flood,  carried  some  dis-  J^Sr^Wng 
tance   down   the  river,   but  the  abutments   remained,  ?f,?rwfrf,S°u 

'  7   lected  together, 

and  such  part  of  the  old  wooden  work  as  was  fit  for  were,  wiih  new 

1  materials 

the  purpose  was  collected,   and   some  new   materials  formed  into  the 

upper  part  of  a 

were  added,  and  the  whole  was  replaced  on  the  old  bridge,  which 

was  wider  than 

abutments.     The   bridge   was    made    about    two   feet  it  had  been 
wider  than  it  was  before.     This  was  done  at  the  ex*-  and'placed      ' 
pense  of  the  parish,  and  not  of  the  county,  and  the  JS^e^ 
enlarged  bridge  had  been  since  used  by  the  public*  ^JJ^  d°j£ 
It  was  objected,  that  as  the  bridge  so  widened  had  not  of  the  parish, 

.  .  »nd  not  under 

been  erected  or  built  under  the  direction  of  the  county  the  direction 

of  the  count/ 

surveyor,  as  required  by  the  43  G.  3.  c.  59.  s.  5.,  the  surveyor : 

-,..  n     I  ,_  .      Held,  that 

inhabitants  of  the  county  were  not  bound  to  repair  this  was  not  a 
it.     The  learned  Judge  directed  the  jury  to  find  a  ver-  orbmit"*fu-r 

the  passing  of 
43  G-  5.  €.  59.  t.  5. ;  and  that  the  inhabitants  of  the  county  were  bound  to  repair  it. 

C  C  4  diet 
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1833.  diet  of  guilty,  but  reserved  liberty  to  the  defendants  to 

.  move  to  enter  a  verdict  of  acquittal,  if  this  Court  should 

The  Kino  ^ 

again*  be  of  opinion  that  the  objection  was  well  founded.     A 

The  Inhabit- 

ants  of  rule  nisi  for  that  purpose  having  been  obtained  in  last 

the  County  cf  ,,     .      A 

Dkyoh.  Easter  term, 


The  Solicitor-General  and  Elliott  now  shewed  cause. 
The  bridge  having  been  adopted  by  the  public,  the 
inhabitants  of  the  county  are  prima  facie  bound  to 
repair  it.  It  is  said  they  are  not,  because  the  bridge 
was  erected  or  built  after  the  passing  of  the  act  4-3  G.  3. 
c.  59.  s.  5.,  which  enacts  "  that  no  bridge  thereafter  to 
be  erected  or  built  shall  be  deemed  to  be  a  bridge 
which  the  inhabitants  of  any  county  shall  be  com- 
pellable to  repair,  unless  such  bridge  shall  be  erected  in 
a  substantial  and  commodious  manner,  under  the  direc- 
tion, or  to  the  satisfaction,  of  the  county  surveyor ; " 
and  that  here  the  bridge  was  not  built  under  the  direc- 
tion of  the  surveyor  of  the  county  of  Devon,  and  the 
inhabitants  of  that  county  are  therefore  not  liable  to 
repair.  That  reduces  the  question  to  this,  whether  the 
bridge  is  not  in  substance  the  same  as  the  one  which 
existed  before  1807.  The  materials  of  which  it  is  com- 
posed being  to  a  certain  extent  different,  does  not 
of  necessity  destroy  the  identity  of  the  bridge.  All  the 
materials  of  which  such  a  structure  is  composed  may, 
by  frequent  repairs  and  alterations  from  time  to  time, 
be  entirely  changed ;  but  it  will  not,  therefore,  cease 
to  be  die  same  bridge.  The  principal  object  of  the 
enactment  was  to  prevent  the  increase  of  the  number 
of  bridges  which  counties  are  liable  to  repair.  By 
holding  that  the  county  is  liable  in  this  case,  the  number 
of  bridges  repairable  by  the  county  will  not  be  increased. 

The 
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The  bridge  was  erected  on  the  same  site  as  the  one        1883. 

which  existed  in  1803,  before  the  statute  43  G.  3.  c.  59.      _ — T~ 

Th^  Knta 
passed,  and  it  consisted  principally  even  of  the  same        again* 

The  lobabit- 
matenals.     Rex  v.  The  Inhabitants    of  Lancashire  (a)      ,  ant*  of 

shews  that  this  section  of  the  act  does  not  apply  to  a      ^jbtoh?  ° 

bridge  widened  or   repaired;  and  in    that  case  new 

materials  must  be  added.      Taunton  J.  said  there,  "  that 

the  enlargement  of  the  bridge   did   not    destroy   its 

identity ;  it  was  the  same  bridge,  though  wider."     That 

observation  applies  to  the  present  case. 

Craader  and  Praed  contra.  This  bridge  was  erected 
and  built  after  the  passing  of  the  43  G.  3.  c.  59.  s.  5., 
the  object  of  which  statute,  as  appears  by  the  preamble, 
was  to  point  out  precisely  the  bridges  which  inhabit- 
ants of  counties  should  be  liable  to  repair.  The  enact- 
ing part  applies  to  all  bridges  there  described,  which, 
shall  thereafter  be  erected  or  built  After  the  flood 
in  1807,  Tipton  Bridge  had  ceased  to  exist.  The 
abutments  which  then  remained  did  not  constitute  a 
bridge.  The  bridge  indicted  was  then  erected  or  built, 
and  is,  therefore,  within  the  very  words  of  the  statute. 
The  22  H.  8.  c.  5.  s.  4.  enables  justices  to  tax  inhabit- 
ants of  counties  for  such  reasonable  sums  as  they  may 
think  sufficient  for  the  repairing,  re-edifying,  and  amend- 
ment of  bridges.  The  word  re-edify  is  not  in  the  statute 
43  G.  3.  c.  59.  5.  5.  The  object  of  that  enactment  was 
twofold:  first,  to  relieve  counties  from  the  burden  of 
repairing  an  increased  number  of  bridges,  which,  before 
the  act,  might  have  been  cast  on  them  by  any  irrespons- 
ible persons  who  chose  to  build  a  bridge  which  was 

(a)  UB.$  Ad.  813. 

after- 
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1833.       afterwards  used  by  the  public;  secondly,  to  prevent  the 
building  of  insecure  and  insufficient  bridges.     Now  if9 
after  a  bridge  has  been  once  built,  any  person  may  sub» 
stitute  in  lieu  of  it  another,  not  constructed  under  the 
superintendence  of  the  county  surveyor,  one  of  the 
mischiefs  contemplated  by  the  legislature  may  occur. 
The  enactment  was  intended  to  apply  to  bridges  rebuilt 
as  well  as  built.    [Parke  J.  What  exempted  the  inhabit* 
ants  from  repairing  the  old  bridge?]  It  no  longer  existed* 
[Denman  C.  J.  Before  the  wooden  part  of  the  bridge 
was  replaced  on  the  old  abutments,  the  inhabitants  of 
the  county  were  liable  to  repair ;  if  that  part  was  carried 
away  in  consequence  of  their  neglect  to  repair,  does 
that  exempt  them  for  the  future  ?]     Undoubtedly  they 
might  have  been  indicted,  if  guilty  of  neglect,  but  the 
parish  took  on  themselves  to  build  a  new  bridge.     [Z*Y» 
Hedalei.    Suppose  judgment  were  given  for  the  de- 
fendants on  the  ground  that  this  is  a  new  bridge  erected 
since  the  statute;  the  inhabitants  of  the  county  were 
liable  to  be  indicted  for  not  repairing  the  bridge  at  the 
time  when  the  wooden  part  was  washed  away;  and  if 
it  was  their  duty  then  to  repair  the  old  bridge,  and 
the  parish  has  built  a  new  one  under  a  misconception, 
the  inhabitants  of  the  county  are  still  liable  to  repair 
the  old  bridge.     If  this  be  not  a  county  bridge,  it  might 
be  the  duty  of  the  county  to  prostrate  it  as  a  nuisance.] 

Denman  C.J.  I  am  of  opinion  that  this  is  sub- 
stantially the  same  bridge  as  that  which  existed  before 
1807.  The  stone  abutments  of  the  old  bridge  have 
always  remained.  It  is  a  public  bridge,  which  the  in- 
habitants of  the  county  are,  prima  facie,  bound  to  repair. 
They  say  they  are  not  so  bouud,  because  it  was  erected 

or 
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or  built  since  1803,  not  under  the  directions  or  to  the 
satisfaction  of  the  county  surveyor,  as  required  by  the 
43  G.  3.  c.  59.  &  5.    I  think,  however,  that  thb  is  not       again* 

The  Inhabit 

a  bridge  which  was  built  or  erected  in  1807,  within  ants  of 
the  meaning  of  those  words  in  that  statute,  but  one  dJ^S 
which  was  then  repaired  and  re-edified  within  the  mean- 
ing of  2fc  H.  8.  c.  5.  5. 4.(a)  It  consists,  for  a  great  part, 
of  the  same  materials  which  existed  before  1807*  But 
the  question,  whether  it  be  the  same  or  not,  depends 
not  so  much  on  the  identity  of  the  materials  of  which 
the  bridge  is  from  time  to  time  composed,  as  of  the 
identity  of  the  public  right  of  passage  over  a  bridge  at 
that  place. 

Littlsdale  J.  In  1801,  there  was  a  bridge  on  the 
same  site  as  the  one  indicted,  and  the  inhabitants  of 
the  county  were  bound  to  repair  it  The  upper  part  of 
this  bridge  was  of  wood,  and  rested  at  each  $rjd  on 
stone  abutments.  The  wooden  part  was  washed,  away 
in  1807,  but  the  abutments  remained.  The  inhabitants 
of  the  county  were  at  that  time  bound  to  repair  the 
bridge,  which  was  then  ruinous.  If  it  had  been  re* 
paired  by  the  county  in  the  manner  it  was  subsequently 
by  the  parish,  it  would  have  been  substantially  the  same 
bridge  which  existed  before;  and,  although  it  was,  in. 
fact,  repaired,  not  by  the  inhabitants  of  the  county,  but 
by  other  persons,  I  think  it  did  continue  the  same 
bridge.  If,  indeed,  the  abutments,  as  well  as  the  other 
parts  of  the  bridge  had  been  destroyed,  and  an  en- 
tire new  bridge  had  been  built  on  the  same  site,  I 
should  have  doubted,  whether  such   a  bridge  would 

(a)  See,  as  to  the  words  "  rebuild  and  repair,"  and  «  re-edify,"  Doe  d. 
Vymokc  v.  Withers,  2  B.  $  Ad.  896. 

be 
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1833.        be  within  the  act  or  not     The  fifth  section  of  the  act 

~        seems  to  have  had  two  objects  in  view :  one,  that  the 
The  Kino  y  . 

agahut       number  of  bridges  which  the  county  were  bound  to  re- 

The  Inhabit- 

•nts of  pair  should  not  be  unnecessarily  increased;  and  the 
DrroK.  other,  that  individuals  or  parishes  should  hot  take  on 
themselves  to  build  bridges,  so  as  to  cast  the  burden  of 
repair  on  the  county,  unless  they  were  properly  built, 
under  the  directions  of  the  county  surveyor.  Now,  a 
new  bridge  built  on  the  site  and  in  lieu  of  an  old  one, 
seems  to  be  within  the  intention  of  the  legislature,  and 
it  is  certainly  within  the  words  of  the  statute*  It  is 
unnecessary,  however,  to  give  a  decided  opinion  on  that 
point,  because  the  bridge  here  is  substantially  the  same 
as  that  which  existed  before  the  statute:  it  not  only 
stands  on  the  same  site,  but  consists  in  great  part  of 
the  same  materials. 

Pakke  J.  I  am  of  opinion,  that  the  bridge  indicted 
was  not  built  or  erected  since  the  passing  of  the  43  G.  3. 
c.  59.  The  evidence  is,  that  there  was  not  in  this  case 
an  erecting  or  building  of  a  new  bridge,  but  a  repairing 
of  the  old  one. 

Patteson  J,  This  is,  in  substance,  the  same  bridge 
as  the  one  which  existed  before  the  statute. 

Rule  discharged. 
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18S3. 

Sims  and  Another  against  Bond  and  Another. 

A  SSUMPSIT  for  money  had  and  received,  money  Where  a  person 

■^a.        m  ^  lends  money 

paid,  &c.     Plea,  general  issue.     At  the  trial  before  nominally  on 
Denman  C.  J.,  at  the  London  sittings  after  Michaelmas  account,  but 
term,  1832,  it  appeared  that  the  action  was  brought  by  ^J^tot 
the  plaintiffs,  who  were  surviving  part  owners  of  a  vessel  J^^j** 
called  the  Princess  Charlotte,  to  recover  from  the  de-  cannot  «"*>▼« 

the  money, 

fendants,  bankers  in  London,  1750/.,  the  balance  of  a  unlets  he  prove 

distinctly  that    . 

banking  account,  kept  in  the  name  of  Charles  Gribble,  a  the  loan  was  in 

i     .  •   i     t       ■        i  i  »  •  reality  intended 

part  owner,  and  ship  s  husband,  and  3478/.  35.  8a.,  ap-  to  be  his,  and 

pearing  due  from  them  in  an  account  with  John  Gribble,  n  8Ucn : 

his  executor.     It  was  proved  that  Charles  Gribble,  as  ^^^A. 

ship's  husband,  was  permitted  by  the  owners  to  have  ••  the  managing 

r  »  r  J  owner  of  a  tes- 

tae possession  of  two  warrants  for  the  freight  of  the  ■**• WM  Per- 
r  °  muted  by  the 

vessel,  payable  by  the  East  India   Company,   which  other  owners  to 

have  the  pos- 

warrants  had  been  given  by  the  company  on  a  receipt  session  of  two 
being  signed  by  Charles  Gribble  and  another  of  the  orders  of  the 
owners,  and  which  were  directed  to  the  cashiers  of  the  Company? to 
Bank  of  England,  ordering  them  to  pay  to  the  owners  2d  owners  or 
of  the   Princess   Charlotte,   or   bearer,   on   account  of  bearer  the  sum 

of  money  there- 
freight.     These  two  warrants. Charles  Gribble  put  into  in  mentioned, 
B  #  r  for  freight; 

die  hands  of  the  defendants,  in  order  that  they  might  and  a.  depo- 

.  , .  j.    •  "Iw* mcse  war- 

receive  the  money,  and  place  it  to  his  credit  in  an  rants  in  the 

account  opened  in  his  name  in  the  defendants'  books,  bankers,  and 

This  was  done;   and  on 'Charles  Gribblfs  death,  the  IhTmoneydue 

on  them,  and 
gave  him  credit 
for  it  in  account:  it  was  held,  on  assumpsit  brought  after  A.'%  death  by  the  surviving  pait 
owners  against  the  bankers,  that  on  proof  of  the  above  facts,  they  could  not  recover  the 
money,  because  it  was  not  shewn  that  the  loan  was  upon  their  account;  for  the  fact  of 
the  warrants  being  the  property  of  all  the  part  owners,  when  placed  in  the  bankers'  hands, 
was,  upon  die  evidence,  consistent  with  the  supposition  that  the  loan  of  the  proceeds  to  the 
bankers  was  AS*  loan. 

first 
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383S«        first  mentioned  balance  appeared  due  to  him   upon 
— —        the  account.     Afterwards,  John  Gribble  opened  a  new 

Sims 

against  account,  as  executor  of  Charles,  to  the  credit  of  which 
8478/.,  which  had  been  lent  by  Charles  Gribble  to  his 
son,  out  of  the  money  due  to  him  on  the  account  kept 
in  his  name,  was  paid  by  the  son  after  his  father's  death* 
Upon  the  trial,  the  learned  Judge  nonsuited  the  plain- 
tiffs, on  the  ground  that  there  was  no  privity  of  contract 
between  them  and  the  defendants.  A  rule  nisi  for  a 
new  trial  having  been  obtained  in  last  Hilary  term, 

The  Solicitor-General,  F.  Pollock,  and  Hoggins,  in 
the  course  of  this  term,  shewed  cause*  There  was  no 
privity  of  contract  between  the  plaintiffs  and  defendants. 
Charles  Gribble  was  intrusted  with  the  possession  of 
warrants  by  the  other  part  owners,  and  he  deposited 
them  in  bis  own  name  with  the  defendants,  and  they 
thereby  became  liable  to  him,  and  he  to  the  other 
owners.  There  was  no  privity  of  contract  between  all 
the  other  owners  and  the  defendants.  As  to  the  sum 
of  1750/.,  Sims  v.  Brittain  (a)  is  decisive.  The  decision 
in  that  case  proceeded  on  the  ground  that  the  contract 
was  with  Gribble  alone.  In  Stephens  v.  Badcock(b),  the 
defendant,  an  attorney's  clerk,  authorised  by  the  at- 
torney, received  money,  which  his  master  was  in  the 
habit  of  receiving  for  the  plaintiff,  and  gave  a  receipt 
for  his  master;  and  it  was  held  there  was  no  privity 
of  contract  between  the  plaintiff  and  the  clerk,  who 
took  the  money  as  the  agent  of  the  attorney,  and  was 
accountable  to  him  only.  [Patteson  J.  The  question 
is,  whether  the  defendants,  in  receiving  this  money, 

(a)  4  B.  i  Ad.  375.  (*)  3  B.  $  Ad  354. 

contracted 
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contracted  with   GribUe  alone,  or  with   Gribble  and        1883. 

the  other  part  owners.     Parke  3.    Is  it  not  in  sub-        — — 
r  Sins 

stance  the  same  as  if  the  plaintiffs  themselves  had  against 
received  the  money  and  handed  it  over  to  Gribble, 
and  he  had  then  placed  it  in  the  defendants'  hands 
on  his  own  account?]  Gribble  alone  could  sue  the 
defendants,  though  he  might  be  accountable  to  the 
other  part  owners.  The  defendants  never  consented, 
in  fact,  to  receive  or  hold  the  money  on  account  of 
the  other  part  owners,  and  the  law  will  not  imply 
such  a  consent :  Wedlake  v.  Hurley  («).  It  is  incum- 
bent on  the  plaintiffs  to  make  out  that  the  defend-* 
ants  contracted  with  them,  or  consented  to  hold  the 
money  on  their  account:  Williams  v.  Everett  (b),  Yates 
v.  BeU(c).  As  to  the  other  sum,  which  was  paid  in 
after  Gribble's  death,  there  can  be  no  doubt  that  the 
executor,  on  whose  account  it  was  paid  in,  is  the  only 
person  who  can  claim  it  from  the  defendants. 

Sir  James  Scarlett,  R.  V.  Richards,  Follett,  and  F.  Ro- 
binsorh  contra.  GribUe  was  the  managing  owner  of  the 
vessel,  and  was  intrusted  with  the  warrants ;  he,  acting 
for  himself  and  the  other  owners,  deposited  them  in  the 
hands  of  the  defendants.  The  plaintiffs  might  have 
maintained  trover  for  those  warrants ;  and,  if  so,  their 
rights  cannot  be  substantially  altered  by  the  warrants 
having  been  changed  into  money.  That  money  be- 
longed to  all  the  part  owners;  they  might  all  join 
with  Gribble  (if  he  were  alive)  in  bringing  an  action. 
If  a  factor  sell  goods  in  his  own  name,  the  principal 
may  sue  the  vendee  upon  the  contract,  or  the  vendee 

(a)  l  Cromp*  $  Jer.83.  (b)  14  East,  582. 

(c)  SB.  4;  A.  643. 

may 
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4 

1833.        may  sue  the  principal  seller  for  the  goods.    {Parke  J. 
There  the  contract  is,  in  point  of  law,  the  contract  of 

Sum 

again*  the  principal ;  the  question  here  is,  whether  the  plain- 
tiffs were,  from  the  beginning,  the  contracting  parties*] 
Suppose  C.  Gribblc,  instead  of  placing  the  warrants 
in  the  defendants'  hands,  had  kept  the  money  in  a 
private  chest,  separate  from  his  own,  the  money  would 
have  been  ear-marked,  and  his  executors  could  not 
retain  it.  Per  Lord  Mansfield^  in  Howard  v.  Jem- 
met  (a).  The  surviving  part  owners  might  have  main- 
tained trover,  or  money  bad  and  received :  Taylor  v. 
Plumer  (b).  So  they  may,  if,  instead  of  keeping  the 
money  in  his  chest,  he  has  sent  it  to  his  bankers.  It 
is  sufficient  for  them  to  shew  that  it  is  their  money. 
[Parke  J.  They  must  shew  a  contract  by  the  de- 
fendants to  hold  the  money  on  their  account]  The 
defendants  must  have  known,  from  the  contents  of  the 
warrants,  that  all  the  part  owners  were  interested  in 
them.  The  law  will  then  imply  a  contract  by  the  de- 
fendants to  hold  the  money  for  the  benefit  of  all  the  part 
owners:  Skinner  v.  Stocks (c),  Garrett  v.  Handley(d). 
The  loan  to  the  son  was  of  money  which  the  father  hacf 
no  right  to  place  to  any  but  the  partnership  account 
[Parke  J.  Could  you  have  sued  the  son  ?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  the 
same  term  by  Denman  C.  J.,  who,  after  stating  the 
facts,  proceeded  as  follows :  — 

We  all  think  that  the  nonsuit  was  right.  Sums  which 
are  paid  to  the  credit  of  a  customer  with  a  banker, 

(a)  3  Burr.  1369.  (b)  3  M.  $  S.  569. 

(c)  4  B.  $  A.  437.  (d)  SB.fC.  462.     4  5.JC  664. 

though 
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though  usually  called  deposits,  are,  in  truth,  loans  by        1833. 
the  customer  to  the  banker,  Carr  v.  Carr  (0),  Deoaynes       — 
v.  Noble  (b) ;  and  the  plaintiffs,  who  seek  to  recover  the        against 
balance  of  such  an  account,  must  prove  that  the  loans 
were  made  by  them. 

It  is  a  well  established  rule  of  law,  that  where  a  con- 
tract, not  under  seal,  is  made  with  an  agent,  in  his  own 
name,  for  an  undisclosed  principal,  either  the  agent  or 
the  principal  may  sue  upon  it;  the  defendant  in  the 
latter  case  being  entitled  to  be  placed  in  the  same 
situation,  at  the  time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  contracting  party. 

This  rule  is  most  frequently  acted  upon  in  sales  by 
factors,  agents,  or  partners,  in  which  cases  either  the 
nominal  or  real  contractor  may  sue;  but  it  may  be 
equally  applied  to  other  cases ;  and  we  do  not  say  that 
where  a  person  lends  money  nominally  on  his  own 
account,  but  really  op  account  of,  and  as  the  loan  of 
another,  the  real  lender  may  not  sue  for  the  money. 

But  where  money  is  lent  by  another  in  his  own  name, 
the  plaintiff^  who  alleges  that  he  was  in  reality  the 
lender,  must  prove  that  fact  distinctly  and  clearly.  He 
must  shew  that  the  loan,  though  nominally  that  of 
another,  was  really  intended  to  be  his  own. 

It  was  incumbent,  therefore,  in  this  case,  upon  the 
plaintiffs  to  prove  that,  when  Charles  Gribble  lent  the 
proceeds  of  the  freight  warrants  to  the  defendants,  and 
had  tbem  placed  to  his  credit  in  an  account  kept  in  his 
awn  name,  he  was  acting  in  that  respect  as  the  agent  of 
the  plaintiffs,  as  well  as  on  his  own  account,  and  really 
lending  the  money  to  the  defendants  on  the  plaintiffs9 
account  as  well  as  his  own. 

(a)  1  Merit.  54L  note.  (6)  Ibid.  568. 

Vol.  V.  D  d  In 
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18S3.  In  this  the  plaintiffs  certainly  failed  ;  they  only  shewed 

that  the  warrants  were,  at  the  time  they  were  placed  in 

against  the  hands  of  Charles  Gribble,  their  property :  which  is 
quite  consistent  with  the  supposition  that  the  loan  of  the 
proceeds  to  the  defendants  was  Charles  Gribble^s  loan* 
Indeed,  it  would  be  very  difficult  for  the  plaintiffs  to 
prove  that  they  were  the  real  lenders ;  for  if  they  had 
intended  to  be  so,  it  is  natural  to  suppose  that  they 
would  have  taken  care  to  raise  the  account  in  the  de- 
fendant's books  in  their  own  names,  or  in  the  name  of 
the  "  owners  of  the  ship  Princess  Charlotte" 

With  respect  to  the  larger  sum  of  3478/.,  it  is  quite 
clear  that  this  was  paid  to  the  bankers  as  the  money  of 
John  Gribble,  the  executor,  being  a  repayment  to  him 
of  a  loan  to  the  like  amount  by  the  testator,  Charles 
Gribble,  to  his  son.  It  therefore  was  a  loan  by  the 
executor ;  and  the  executor  only  can  sue  the  defendants 
for  this  account  in  a  court  of  law. 

We  therefore  think  that  the  rule  which  has  been 
obtained  to  set  aside  the  nonsuit  should  be  discharged. 

Rule  discharged. 
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Tapley  against  Wainwright. 


*•© 


time 


DECLARATION  in  trespass  for  breaking  and  enter-  Trespass  for 
.  .        breaking  and 

ing  two  closes,  to  wit,  a  certain  close  of  the  plain-  entering  two 
tiff  called  The  Croft,  and  a  certain  other  close  of  the  plaintiff, 
plaintiff,  respectively  situate  in  the  parish  of  Bunbury,  gJtJLmln 
in  the  county  of  Chester,  and  trampling  down  the  grass  J^fiJjJ  t?I 
and  corn,  and  breaking  gates.  Plea,  that  the  said  '^J1""*1 
closes  in  which,  &c.  were  from  time  immemorial  parcels  wtsle»  *nd  that 

r  the  defendant 

of  a  waste,  and  that  the  defendant  had  a  prescriptive  had  a  prescript- 

•   l  •  i  j  We  right  of 

right  or  common  m  the  waste,  and  entered  at  the  times  common  in  the 

when,  &c.  to  use  his  right  of  common  thereon ;  and,  entered  at  the 

because  the  closes  in  which,  &c.  were  wrongfully  sepa-  &™^0  Zwhu 

rated  and  divided  from  the  residue  of  the  waste,  he  broke  "^^f?™" 

'  mon  tnereon; 

down  the  gates.     Replication,  after  protesting  that  the  ™d»  ****** 
closes  in  the  declaration  mentioned,  in  which,  &c,  were  which,  &c 

were  wrong- 

not  parcel  of  the  waste,  and  that  the  defendant  had  not  fully  separated 

from  the  re- 

such  right  of  common,  averred  that  the  closes  in  which,  sidue  of  the 
&c,  at  the  said  times,  were  not  wrongfully  separated  down'the 
and  divided  from  the  residue  of  the  waste,  but  con-  JuJjJj  tj^£ 
tinually,  for  twenty  years  and  more,  and  before  the  first  **?  .c/o'M  ™ 
time  when,  &c,  had  been  and  were  separated  and  di-  the  Mid  times» 

'  were  not 

vided,  and  inclosed  from  the  residue  of  the  waste,  and  wrongfully 

separated  from 

occupied  and  enjoyed  during  that  time  in  severalty  and  the  residue  of 
adversely,  without  the  exercise  of  the  right  of  common,  continually  for 
and  without  any  entry  for  or  relating  to  the  said  sup-  ana^more'and 

before  the  first 
time,  when,  &c.,  had  been  and  were  separated,  and  divided,  and  inclosed  from  the  residue 
of  the  waste,  and  occupied  and  enjoyed  during  that  time  in  severalty.     Rejoinder  traversed 
this  averment,  and  issue  was  joined  ihereon : 

Held,  that  the  allegation  in  the  replication,  that  "  the  said  closes  in  which,  &c,  for  twenty 
years  and  more,  bad  been  inclosed  from  the  residue  of  the  waste,  and  enjoyed  in  severalty,'* 
was  divisible,  and  satisfied  by  proof,  that  any  part  of  the  closes  in  which  the  trespasses  were 
committed  bad  been  so  inclosed  for  that  period. 

D  d  2  posed 
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1833.        posed  right  of  common,  and  that  at  each  of  the  said  times 
they  were  so  separated.     Rejoinder  traversed  this  aver- 

against  raent,  and  issue  was  joined  thereon.  At  the  trial  before 
Bosanquet  J.,  at  the  Chester  Spring  assizes,  1832,  it 
appeared  that  the^respasses  complained  of  were  com- 
mitted over  the  whole  surface  of  a  close,  by  destroying 
the  crops  growing  thereon,  nine  tenths  of  which  close 
had  been  inclosed  from  the  common,  and  held  adversely 
against  the  commoners  for  more  than  twenty  years,  but 
the  residue  had  been  inclosed  for  a  less  period.  It  was 
contended,  for  the  defendant,  that,  to  support  the  state- 
ment in  the  declaration,  that  the  closes  in  which,  && 
had  been  separated  and  inclosed  from  the  waste  for 
twenty  years  and  more,  it  was  incumbent  on  the  plaintiff 
to  prove  that  every  part  of  those  closes  on  which  the 
trespasses  had  been  committed  had  been  so  long  in- 
closed ;  and  for  that  the  dictum  in  Hawke  v.  Bacon  (a)9 
was  cited.  The  learned  Judge  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Lloyd,  in  Easter  term,  shewed  cause  (A).  It  is  a  well- 
established  rule,  that  the  plaintiff  may  apply  the  tres- 
passes proved  to  any  close  mentioned  by  name  in  the 
declaration :  Cocker  v.  Crompton  (c).  The  dictum  in 
Hawke  v.  Bacon  (<z),  that,  on  an  issue  joined  upon  a  re- 
plication similar  to  this,  the  plaintiff  will  fail  if  it  appear 
that  any  part  of  the  common  has  been  inclosed  within 
twenty  years,  is  of  very  questionable  authority,  and  must 
be  taken  to  apply  to  those  cases  only  where  the  trespasses 

(a)  2  Taunt.  159. 

(6)  Before  JDenman  C.  J.,  Littledale,  and  Parke  Js. 

(c)  \B.$C  489. 

proved 
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proved  are  confined  to  that  part.    Now,  Richards  v.        1833. 

Peake(a)>  and  Bassett  v.  Mitchell  (b)9  shew  that  the  words       -~— 

•  1.  •  •  Taflet 

of  the  issue,  **  the  said  close  in  which,  &c,"  mean  only        against 

the  particular  place  in  which  the  trespasses  complained 
of  were  committed.  It  would,  therefore,  have  been 
sufficient  for  the  plaintiff  to  prove  that  the  parts  ac- 
tually trespassed  upon  were  inclosed  for  twenty  years; 
and  the  question  raised  in  the  present  case  is,  whether 
he  be  bound  to  prove  that  all  the  parts  trespassed  upon 
had  been  so  inclosed  for  that  period :  which  depends 
upon  this,  whether  the  words  of  the  issue,  "  the  close  in 
which,  &c,"  constitute  an  entire,  or  a  divisible  allega- 
tion. If  it  be  an  entire  allegation,  and  apply  to  the 
whole  of  the  close  in  which  the  trespasses  were  com- 
mitted, the  proof  is  not  sufficient.  IF  it  be  a  divisible 
allegation,  and  apply  to  any  part  of  the  close  in  which 
the  trespasses  were  committed,  then  it  is  sufficient.  In 
Richards  v.  Peake  (c),  Holroyd  J.  intimated  an  opinion 
that  the  allegation  was  divisible;  and  in  Bassett  v.  Mit- 
chell (b)  Littledale  J.  said,  that  the  allegation,  "  the 
close  in  which,  &c,"  was  applicable  to  any  part  of  the 
lands,  within  the  bounds  stated  in  the  declaration,  in 
which  the  plaintiff  might  shew  a  trespass  was  committed; 
and  Taunton  and  Patteson  Js.  delivered  opinions  to  the 
same  effect. 

John  Williams  and  J.  Jervis  contra.  The  rule  laid 
down  by  the  Court  of  Common  Pleas  in  Hawke 
v.  Bacon  (d)9  is  recognised  by  the  learned  editors  of 
Sattnderis  Reports^  5th  edition,  in  a  note  to  Greene  v. 
Jones  (e).     The  issue  tendered  by  the  plaintiff'  is,  that 

(o)  2  B.  %  C.  918.  {b)  2  B.  £  Jd.  99. 

(c)  2  B.  $  C.  918.  (d)  2  Taunt.  159. 

(«)  1  Sound,  293.  b. 

D  d  3  the 
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1833.  the  closes  in  which,  &c.  had  been  separated  from  the 
rest  of  the  waste,  and  enjoyed  in  severalty  for  twenty 

against  years.  The  proof  was,  that  part  only  of  those  closes 
had  been  separated  and  held  in  severalty  for  that  period. 
The  plaintiff  was  bound  to  prove,  that  the  whole  of 
the  closes  had  been  enclosed  and  enjoyed  in  severalty 
for  twenty  years.  He,  therefore,  has  not  proved  the 
issue.  To  meet  the  proof  given,  he  ought,  as  in 
Richards  v.  Peake(a)9  to  have  entered  a  nolle  prosequi 
as  to  that  part  of  the  closes  which  had  been  uninclosed 
within  twenty  years,  and  confined  the  issue  to  the  other 
parts. 

Cur.  adv.  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court.  After  stating  the  pleadings  and  facts,  his 
Lordship  proceeded  as  follows: — The  pleadings  may  be 
considered  as  if  there  was  one  close  only  mentioned. 
The  plea  admits  the  trespasses  in  that  close;  but  justifies 
them,  on  the  ground  that  the  close  was  still  part  of  the 
common  in  point  of  law.  The  replication  admits  that 
it  was  so,  but  insists  that  the  commoners'  right  of  entry 
was  taken  away  by  an  adverse  possession  of  twenty  years, 
according  to  the  doctrine  laid  dowA  in  the  case  of  Creach 
v.  Wilmot  (b) ;  and  the  question  on  these  pleadings  is, 
whether,  in  order  to  .maintain  this  issue,  the  plaintiff 
must  prove  that  every  part  of  the  close  had  been  se- 
parated and. divided  for  that  time.  We  are  of  opinion 
that  he  need  not. 

The  words,  "  the  said  close  in  which,  &c."  have  been 
settled,  by  the  cases  of  Richards  v.  Peake(a)  and  Bassett 
v.  Mitchell  (c),  to  mean  only  the  particular  place,  in 

(a)  2  B.  i  a  918.         (6)  2  Taunt.  160.  n.         (c)  2B  $  Ad.  99. 

which 
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which  the  trespasses  complained  of  were  committed.        1835. 
Therefore,  it  is  clear  that,  upon  the  issue  in  this  case,       — 

Tjhrunr 

the  plaintiff  need  not  have  proved  that  more  than  the        against 
parts  actually  trespassed  upon,  which  the  defendant 
must  be  understood  to  have  known  when  he  pleaded  to 
them,  were  inclosed  for  twenty  years. 

Whether  he  is  bound  to  prove  that  all  the  parts  tres- 
passed upon  were  inclosed  for  that  period,  depends 
upon  the  question,  whether  this  be  a  divisible  allegation. 

Now  it  is  clear  that,  on  the  general  issue,  the  plain- 
tiff, though  he  may  have  meant  to  insist  on  trespasses 
over  the  whole  of  a  piece  of  ground,  described  by  name 
or  abuttals,  arid  though  he  gave  evidence  of  trespasses 
upon  the  wAofe,  will  be  entitled  to  recover  pro  tanto, 
though  the  jury  should  find  that  some  only  were  proved. 
In  the  declaration,  therefore,  the  term  close  is  a  divisible 
allegation.  It  seems  highly  reasonable,  that  the  same 
rule  should  prevail  in  the  replication.  The  plaintiff, 
when  he  avers  in  it,  that  the  close  in  which,  &c*  was 
inclosed  for  twenty  years,  means  the  same  thing  as  if  he 
had  averred,  that  the  trespasses  complained  of  in  the 
declaration  were  committed  in  places,  each  of  which  had 
been  inclosed  for  twenty  years ;  and  if  he  succeeds  in 
proving  that  some  of  the  trespasses  were  so  committed, 
and  some  not,  why  should  he  not  recover  for  those 
which  were? 

The  case  is  analogous  to  an  action  for  goods  sold 
and  delivered,  to  which  there  is  a  plea  of  infancy,  and  a 
replication  that  the  goods  were  necessaries.  If  the 
plaintiff,  on  the  trial,  should  prove  that  part  only  were 
necessaries,  there  would  be  no  question  as  to  his  right 
to  recover  for  that  part.  As,  upon  the  allegation  in  the 
declaration,  the  plaintiff  need  not  prove  a  sale  of  all  the 
D  d  4  goods 
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18SS. 

Taplsv 

against 

Wainwbight. 


goods  he  alleges  to  have  been  sold,  so,  in  the  replica- 
tion, he  need  not  prove  all  to  have  been  necessaries. 

It  appears,  therefore,  to  us,  that  in  this  case  the 
plaintiff  ought  to  recover  pro  tanto.  No  doubt  the 
partiesrwill  agree  to  apportion  the  damage  found  for 
trespasses  upon  the  whole  space,  and  to  reduce  the 
amount,  so  as  to  be  a  fair  compensation  for  the  tres- 
passes to  the  part  inclosed  for  twenty  years.  This  will 
avoid  the  necessity  of  a  new  trial.  If  the  defendant 
requires  it,  the  verdict  will  be  entered  for  the  plaintiff 
as  to  part,  and  the  defendant  as  to  the  other  pprt  of  the 
close  in  which,  &c;  and  then  if  our  judgment  be  wrong, 
the  objection  will  be  on  the  record. 

Our  decision  is  at  variance  with  the  dictum  of  the 
Court  of  Common  Pleas  in  Haxcke  v.  Bacon  (a),  which, 
after  much  consideration,  we  think  is  not  founded  on 
sufficient  reason,  and  not  supported  by  the  analogy  to 
the  plea  of  liberum  lenementumf  on  which  it  appears  to 
have  been  founded. 

(a)  2  Taunt.  159. 


Tuesday* 
June  l\th. 


Clutterbuck,  Gent,  One,   &c,  Assignee  of 
Gingell,  a  Bankrupt,  against  Combes. 


The  Court  of     HPHE  plaintiff  having  been  employed  by  Gingell  to 

King's  Bench       JL 

conduct  a  cause  for  him,  delivered  his  bill  of  costs, 
and  proposed  that  Gingell  should  have  it  taxed,  which 
he  declined  to  do,  saying  there  was  nothing  to  object  to. 
The  plaintiff  then  had  it  taxed,  and  it  amounted  to  98/. 


does  not  ex- 
ercise any 
common  law 
jurisdiction  ia 
taxing  at- 
torneys* bills. 
The  Court, 
in  the  exercise 

of  its  statutory  jurisdiction,  refused  to  order  an  attorney's  bill  to  be  taxed  at  the  instance  of 
a  third  person,  where  the  client  had  before  admitted  the  amount  to  be  due,  and  declined 
taxing  the  bill ;  such  client  having  since  become  bankrupt,  and  the  application  being  made 
for  the  purpose  of  reducing  his  claim  so  as  to  prevent  his  being  a  good  petitioning  creditor. 


Gingell 


in  the  Third  Year  op  WILLIAM  IV.  401 

Gingell  afterwards  petitioned  the  Insolvent  Court,  and        1838. 
filed  a  schedule,  containing  an  admission  of  this  debt.    _  — 

°  Clottbesuck 

Before  be  obtained  his  discharge,  the  plaintiff  and  again* 
another  creditor  (their  demands  together  exceeding 
150/.)  struck  a  docket  against  him:  a  commission 
issued,  under  which  the  plaintiff  was  appointed  sole 
assignee;  and  in  that  character  he  commenced  the 
present  action,  to  recover  a  debt  due  to  the  bankrupt 
The  defendant's  attorney  applied  to  a  judge  at  chambers 
for  an  order  to  tax  the  plaintiff's  bill  of  costs;  the 
object  being,  to  reduce  his  claim  upon  the  bankrupt  so 
far,  that  the  demands  of  the  two  petitioning  creditors 
should,  together,  be  insufficient  to  sustain  the  commis* 
sion.  The  order  having  been  made,  a  rule  was  obtained 
in  Easter  term  for  setting  it  aside.  There  was  an  affi- 
davit, among  others,  by  the  bankrupt,  in  support  of  the 
application,  complaining  of  items  in  the  account,  and 
assigning  reasons  to  explain  bis  not  having  had  it  taxed 
before. 

R.  V.  Richards  now  shewed  cause.  This  Court  may 
order  the  taxation,  by  the  general  jurisdiction  which  it 
has,  independently  of  the  statute  2  G.  2.  c.  28.  5.  23. 
{lAuUdalei.  That  has  been  denied  over  and  over  in 
this  Court.  Parke  J.  The  only  doubt,  when  this  case 
was  first  moved,  was,  whether  the  plaintiff  had  not 
acquiesced  in  the  taxation.]  It  was  held,  in  an  Anony- 
mous case,  2  Chitttfs  Reports,  155.,  that  this  Court  had 
the  power  now  contended  for.  \IattkdaU  J.  There  are 
cases  to  that  effect,  but  the  contrary  is  now  settled.] 
In  Dagley  v.  Kentish  (a),  where  the  point  was  referred 

(«)  2J?4  Ad.  411. 

to 
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to  all  the  Judges,  they  did  not  express  any  decided 
opinion  against  the  exercise  of.  the  power,  and  this 
Court  merely  declined  to  interfere  in  the  case  then 
before  them.  Wilson  v.  Gutteridge  {a)  is  in  favour  of 
the  general  authority  of  the  Court.  (He  then  pro- 
ceeded to  shew,  from  statements  which  it  is  unnecessary 
to  go  into,  that  the  plaintiff  had,  by  his  acquiescence 
down  a  certain  time,  induced  the  defendant  to  proceed 
with  the  taxation.) 


Godson  contra.  Such  an  order  as  this  cannot  be 
made,  at  the  instance  of  a  third  party,  to  cut  down  a 
petitioning  creditor's  debt. 

Denman  C.  J.  The  rule  must  be  absolute.  It  cannot 
be  right  that  a  third  party  should  tax  a  bill  which  the 
principal  has  acquiesced  in.  But,  as  the  plaintiff  has 
led  the  defendant  to  suppose  that  he  assented  to  the 
taxation  of  the  bill,  he  must  pay  all  the  costs  of  that 
proceeding. 


Littledale  and  Parke  Js.  (b)  concurred. 

Rule  absolute. 

(a)  3B.tC.  157. 

(6)  Taunton  J.  was  at  Guildhall;  Patteton  J.  in  the  Bail  Court. 


in  the  Third  Year  of  WILLIAM  IV, 


In  the  Matter  of  Arbitration  between  Leeming  Tuesday, 

.  _,  Jam  Hth. 

and  Fearnley. 

A   RULE  nisi  was  obtained  in  a  former  term  for  A  replevin  rait, 

setting  aside  the  award  made  between  these  parties.  ;n  difference 
The  award  stated  an  agreement,  reciting  that  differences  distresl^wtre 
had  arisen  between  the  parties  touching  the  amount  of  ^^'on-  ^ 
rent  agreed  to  be  given  by  Leeming  as  tenant  to  Fearnley  <£^t?f  ^e  §uit 
from  year  to  year,  of  a  certain  dwelling-house ;  that  an  «*«*•    The 
action  of  replevin  was  then  pending  between  them  in  awarded,  that 
the  King's  Bench  touching  a  distress  made  by  Fearnley  14/.,  and  that 
and  his  bailiff  on  the  goods  of  Leeming,  in  the  said  for  renTauL 
dwelling-house,  for  rent  said  to  have  been  due  on  the  digtrew  MAat 
23d  of  November  preceding;  and  that  the  parties  had  ^ele)^n^iir,J1d 
agreed  to  refer  the  suit  and  the  matter  thereof,  and  all  P»y t*»e  defend- 

^  ant  6/.,  and 

disputes  and  differences  whatsoever  between  them  that  the  action 
touching  the  said  distress,  and  also  the  costs  of  the  further  prose- 
reference,  to  the  award,  &c.  of  two  arbitrators,  with  not  appear  for 
power  to  appoint  an  umpire;  and  that  the  costs  of  the  defendant  bad 
suit  should  abide  the  event  of  the  award.  The  award  ^^J^1  th^t 
then  went  on  to  state  the  nomination  of  an  umpire,  who  the  *ward  did 

17  not  shew  who 

awarded,  in  substance,  as  follows :  —  That  the  said  action  ought  to  pay 

the  costs,  which 

shall  henceforth  cease  and  be  no  further  prosecuted;'  were  to  abide 

,         ,  ,        ,  .  .  the  event  of  the 

that  the  rent  agreed  to  be  given,  as  above  mentioned,  was  suit;  and, 
34/-;  that  the  sum  of  61.  was  due  for  such  rent  at  the  thai? wu  not 
time  of  the  distress ;  that  the  said  sum  be  paid  on,  &c.    D  a 
by  Leeming  to  Fearnley ;  that  Fearnley  pay  the  costs  of 
the  award ;  and  that,  on  the  respective  payments  being 
made,  the  parties  mutually  execute  general  releases  of 
all  matters  in  difference  up  to  the  date  of  the  agreement 

Among 
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1838.        Among  other  grounds  for  setting  aside  the  award,  it  was 
"  alleged,  that  the  umpire  had  not  made  an  award  for 

In  the  Matter  6     *  r 

of  Lzkmjkg  either  party  in  the  replevin  suit,  according  to  tha  sub- 
mission, and  that  he  ought  to  have  awarded  in  that  suit 
in  favour  of  the  plaintiff. 

F.  Pollock  and  Milner  now  shewed  cause.  The 
umpire  has  ordered  a  stet  processus,  which  has  been 
held  a  sufficient  determination  of  a  suit  (a).  All  that 
can  be  objected  on  the  other  side  is,  that  the  award 
leaves  the  rights  of  the  parties  uncertain  as  to  costs. 
But  the  costs  are  to  follow  the  event:  a  sum  is  awarded 
as  due  to  the  defendant  in  the  suit ;  and  that  is  sufficiently 
decisive.  [Parke  J.  It  does  not  shew  that  an  action 
of  replevin  was  not  maintainable.  As  to  that,  nothing 
is  awarded  but  a  stet  processus.  It  is  consistent  with 
the  award  that  the  defendant  may  have  avowed  for  a 
different  rent  from  that  actually  reserved.]  The  umpire 
had  no  power  to  order  any  verdict  to  be  entered. 
[Parke  J.  The  costs  are  to  follow  the  event  of  the 
action.  Littledale  J.  The  suit  is  put  an  end  to;  but  the 
event  is  in  favour  of  neither  party.]  Where  a  cause  is 
referred  to  unlearned  arbitrators,  the  Court  will  go  as 
far  as  possible  to  make  their  determination  available. 
And,  in  every  case,  to  invalidate  an  award,  some  ille- 
gality must  appear  on  the  face  of  it :  Cramp  v.  Sy- 
mons{b).  This  is,  in  substance,  an  award  that  the 
umpire  thought  the  defendant  entitled  to  a  verdict;  and 
that  was  all  he  had  authority  to  say.  It  is  sufficient  if, 
locking  at  the  whole  award,  it  appears  that  the  matter 
is  determined ;  Jackson  v.  Yabsley  (c). 

{a)  Bhnchardv.  Lily,  9  East ,497. 

(6)  1  Bing.  1C4.  (c)  5  B.  $  A.  848. 

Starkie, 
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Starkie,  contr&,  was  stopped  by  the  Court.  1833. 


In  the  1. 

Per  Curiam  (a).  It  must  appear  by  the  award  that  of  Lemma 
the  action  is  finally  determined  in  favour  of  one  of  the 
parties,  or  else  it  cannot  be  ascertained  how  the  costs 
are  to  go.  The  rule  may  be  discharged  on  the  defend- 
ant consenting  that  the  award  shall  be  amended  by 
directing  a  verdict  to  be  entered  for  the  plaintiff  in  the 
replevin  suit. 

Rule  discharged ;  costs  of  the  replevin  suit 
to  be  paid  to  the  plaintiff;  and  the  award, 
by  consent,  to  be  amended  if  required. 

(a)  Dcnman  C.  J.,  LiUledaUtind  Parke  Ju 


,The  King  on  the  Prosecution  of  Brindley    7W*fay. 

_.  June  11th. 

against  Dewhurst. 

INDICTMENT  for  a  libel  charging  Brindley,  the  An  indictment 

governor  of  the  parish  workhouse  at  Metier,  in  the  the  governor 
county   of  Lancaster,   with    having  cruelly   treated    a  workhouse  wo 
female  pauper.     The  indictment  was  removed  by  the  SEif'SIciSii  of 
defendant  into  this  Court,  and  he  having  been  con-  the  «eiect vestry 

^  e  of  the  parish; 

victed  at  the  Lancaster  spring  assizes,  1833,  a  rule  had  and  the  defend- 

ant  having 

been  obtained  for  referring  it  to  the  coroner  to  tax  the  removed  it  by 
costs  to  be  paid  by  the  defendant  to  the  prosecutor.     A  k.  b.,  was 
rule  nisi  had  been  obtained  for  discharging  that  rule,  Held,  that  the 
upon  affidavits  which  stated  that  the  prosecution  was  com-  J^1^^** 
menced  by  the  direction,  and  carried  on  at  the  expense,  ^!?rt?l&rie^ 
of  the  select  vestry  of  the  parish  of  Metier ,-  and  that  «t*tute  s  & 
Brindley  had  stated  he  had  nothing  to  do  with  the  pro-  c.  n.  #.&  5 

and  therefore 
CeedlDgS,   was  entitled 
to  costs. 
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1833.        ceedings,  and  did  not  give  any  instructions  for  them,  and 
was  surprised  when  he  heard  they  were  commenced. 


The  Kino 
against 

DlWHUMT. 


F.  Pollock  riow  shewed  cause.  The  statute  5  & 
6  W.  #.  M.  c.  11.  5.  3.  authorises  the  Court  of  King's 
Bench,  where  the  defendant  prosecuting  the  writ  of 
certiorari  is  convicted  of  the  offence,  to  give  reasonable 
costs  to  the  prosecutor,  if  he  be  the  party  grieved. 
Brindley  is  the  party  grieved  within  the  meaning  of  the 
statute.  It  is  no  answer,  that  the  members  of  the  select 
vestry  might,  in  the  first  instance,  be  liable  to  pay  the 
costs  of  the  prosecution,  for  Brindley  must  have  paid 
them  ultimately,  either  wholly  or  in  part,  as  a  rate 
payer. 

Alexander  contriL  Brindley  is  neither  prosecutor  nor 
party  grieved,  and  he  must  be  both,  to  be  entitled  to 
costs  under  the  statute.  The  object  of  the  statute  was 
to  prevent  persons  who  commenced  prosecutions  at  the 
quarter  sessions  or  other  inferior  courts,  from  being  put 
to  heavier  expenses  in  the  superior  courts.  The  pro- 
secutors, therefore,  grieved  by  the  removal  of  an  indict- 
ment into  this  Court,  must  be  those  who  employed  the 
attorney,  and  thereby  subjected  themselves  to  the 
expenses  of  the  prosecution.  Here  the  attorney  was 
employed,  not  by  Brindley,  the  nominal  prosecutor, 
but  by  the  select  vestry;  the  persons  composing  that 
vestry,  therefore,  were  the  prosecutors  grieved  by  the 
removal  of  the  indictment.  In  Rex  v.  Cooke  (a)  the 
prosecution  had  been  conducted  at  the  joint  expense 
of  various  inhabitants  of  the  parish  in  which  the  offence 

(a)   1  Man.  $  Tit/.  526. 

had 
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had  been  committed;  and  the  Court  were  of  opinion 
that,  as  the  expenses  were  defrayed  by  other  persons, 
and  not  by  the  apparent  prosecutors,  these  latter  could  against 
not  be  regarded  as  the  prosecutors  within  the  mean- 
ing of  the  act.  Rex  v.  Edwards,  Hilary  term  1830  (a), 
is  also  an  authority  to  shew  that  the  nominal  pro- 
secutor is  not  in  this  case  the  party  grieved.  There, 
the  indictment  was  for  an  assault  on  a  watchman,  or 
constable,  within  the  borough  of  Derby :  the  prosecu- 
tion had  been  carried  on  by  certain  paving  and  light- 
fa)  REX  v.  EDWARDS. 

The  reporters  have  been  favoured  by  Mr.  Dealtry  with  the  following 
note  of  the  above  case. 

The  defendant  was  convicted  and  sentenced  on  an  indictment  for  an 
assault  on  a  watchman  and  night  patrol,  within  the  borough  of  Derby,  who 
was  also  a  constable  of  the  said  borough.  The  indictment  was  removed  by 
the  defendant  from  the  sessions ;  and  he  consequently  was  liable  to  costs 
by  the  5  &  6  W.  $  M .  c.  1 1.  «.  3.  if  the  prosecutor  was  a  party  grieved 
within  the  meaning  of  that  statute.  The  prosecutor  took  out  a  side  bar 
rule  to  tax  the  costs  under  the  statute.  In  Hilary  term  1830,  the  de- 
fendant obtained  a  rule  to  shew  cause  why  that  side  bar  rule  should  not 
be  set  aside,  on  the  ground  that  the  prosecutor  was  not  a  party  grieved 
within  the  meaning  oC  the  act ;  the  prosecution  having  been  carried  on 
by  the  Paving  and  Lighting  Commissioners,  acting  under  a  local  act  of 
parliament  for  the  borough  of  Derby  ;  that,  although  nominally  the  pro- 
secution was  carried  on  at  the  instance  of  the  party  assaulted,  it  was,  in 
reality,  at  the  sole  expense  and  by  the  direction  of  the  above  commis- 
sioners, and  they  were  not  public  officers  within  the  meaning  of  the  above 
statute,  prosecuting  as  such.  On  cause  being  shewn,  it  was  contended 
that  the  prosecution  was  carried  on  by  the  commissioners,  whose  duty  it 
was  to  preserve  the  public  peace  within  the  borough  of  Derby,  for  a 
matter  connected  with  their  duty  as  commissioners ;  and  therefore  they 
might  be  considered  as  public  officers  prosecuting  for  a  fact  which  con- 
cerned them  as  such,  within  the  meaning  of  the  statute. 

But  the  Court  were  of  opinion  that  the  nominal  prosecutor,  the  party 
assaulted,  was  not  a  party  grieved  within  the  meaning  of  the  statute ;  nor 
were  the  commissioners  public  officers  prosecuting,  as  such,  within  the 
meaning  of  the  statute,  and  therefore  they  discharged  the  rule. 

ing 
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18SS.  ing  commissioners,  acting  under  a  local  act  for  that 
borough,  and  the  Court  were  of  opinion  that  the  no- 
minal prosecutor  was  not  a  party  grieved  within  the 
meaning  of  the  statute,  nor  were  the  commissioners 
public  officers  prosecuting  as  such. 

Denman  C.  J.    Rex  v.  Edwards  decides  this  case. 

Littledale  and  Parke  Js.  concurred. 

Rule  absolute. 
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Doe  dem.  William  Henry  Leach  and  James  rednaday, 
Whalley    Wickham,    against    Frederick 
Whitaker. 

"pJECTMENT   for    two  messuages,  two   dwelling-  At  a  court 

houses,  and  four  stables,  four  hay-lofts,  four  coach-  1812,  before 
houses,  four  out-buildings,   and   forty   acres   of  land,  a  manor,  two 

copyhold  tene- 
ment* were  granted  to  W.  72.,  and  J.  F.,  habendum  for  their  lives  and  the  life  of  the  long- 
est liver  of  them  successively,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
at  the  yearly  rents  of  26s.  Ad.  and  7«.,  ail  services  therefore  due,  and  a  heriot  when  it  should 
happen;  and  the  said  W.  R.  was  admitted  tenant;  but  the  admission  and  fealty  of  J.  JF. 
were  respited  until,  &c. 

In  1825,  the  lessees  of  the  manor,  by  deed,  appointed  C.  L.  steward  of  the  manor,  with 
roll  power  to  hold  courts  baron  and  customary  courts,  and  to  do  all  acts  usual  to  be  done 
by  stewards  in  relation  thereunto ;  and  they  more  especially  authorised  him  to  make  any 
voluntary  grants  of  customary  or  copyhold  lands  within  or  parcel  of  the  manor,  and  to 
give  licenses  to  demise,  or  otherwise,  as  he,  the  said  C  £.,  should  think  fit,  and  either  in  or 
out  of  court,  as  fully  as  the  lessees  might  or  could  do. 

At  a  court  baron  held  out  of  the  manor,  in  1 825,  J.  F,  (who  survived  W.  R.)  surrendered 
to  the  lords  lessees  the  above-mentioned  copyhold  messuages,  and  the  lessees,  by  C.  L.  their 
steward,  granted  them  again  to  W.  H.  L.  and  J.  W.  W.t  habendum  for  their  Uvea,  and  the 
fife  of  the  longest  liver  of  them  successively,  according  to  the  custom  of  the  manor,  at  the 
yearly  rents  of  26*.  Ad.  and  7s.,  and  all  services  therefore  due,  and  a  heriot  for  each  of  the 
said  tenements  when  it  should  happen,  according  to  the  custom  of  the  manor ;  and  J.  H.  Z. 
and  J.  W.  ir.  were  admitted  tenants. 

Held,  that  it  was  no  objection  to  this  grant  that  J.  F.,  the  surviving  life  under  the 
grant  of  1812,  was  never  admitted  tenant :  Nor  that  two  rents  were  reserved,  without  distin- 
guishing how  much  was  payable  for  each  tenement,  the  same  rents  having  been  reserved  by 
a  former  grant  in  1771 :  Nor  that  a  heriot  was  reserved  for  each  tenement  when  it  should 
happen,  according  to  the  custom  of  the  manor ;  for  if  a  heriot  was  not  demandable  for  each 
tenement,  the  claim  could  not  be  enforced ;  but  that  would  not  avoid  the  grant. 

Held,  secondly,  that  a  customary  court  cannot  be  held  out  of  the  manor  unless  there  be  a 
custom  to  warrant  it ;  and  if  one  be  held  out  of  it  without  such  custom,  it  is  void,  and  such 
things  there  done,  as  are  required  to  be  done  at  a  court,  such  as  presentments  by  the  homage, 
imposing  fines,  levying  fines,  and  suffering  recoveries,  are  void. 

But,  thirdly,  that,  as  the  lord  may  grant  to,  or  admit  a  copyhold  tenant,  not  only  out  of 
court,  but  also  out  of  the  manor,  the  grant  of  1 825,  if  it  had  been  made  by  the  lord,  would 
have  been  good,  though  it  purported  to  have  been  made  at  a  void  court. 

Held,  fourthly,  that  a  steward  cannot,  in  his  mere  character  of  steward,  admit  a  copy- 
hold  tenant  out  of  the  manor. 

Fifthly,  that  as  C.  L.,  by  the  deed  of  1823,  had  a  special  authority  to  make  any  voluntary 
grants,  either  in  or  out  of  court,  as  fully  as  the  lessees  of  the  manor  could  do,  he  might  take 
the  surrender,  and  make  the  grant  in  question  out  of  the  manor ;  and  that  although  be  pro- 
fessed, in  making  the  grant,  to  act  only  as  steward,  and  not  as  the  special  agent  of  the  lord,  the 
grant  so  made  might  operate  as  a  grant  made  by  the  lord's  attorney,  and  was  therefore  valid. 

Sixthly,  that  although,  in  general,  to  make  a  party  tenant  by  copy  of  court  roll,  his  ad- 
mission ought  be  notified,  for  the  information  of  the  tenants,  at  the  next  or  some  other 
court,  and  a  regular  entry  of  it  made  by  certificate,  presentment,  &c. ;  yet,  as  the  proceed- 
ings at  this  void  court  were  entered  by  the  steward  on  the  court  rolls,  as  if  done  at  a  valid 
court,  the  tenants  must,  at  a  following  court,  after  the  admittance,  have  had  information  of 
what  had  been  done,  and  that  was  sufficient. 

Vol,  V,  E  e  situate 
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1838.  situate  in  the  parish  of  Bampton,  in  the  county  of  Ox- 

"  ford,  which  William  Henry  Leach,  and  James  WhaXLey 

Leach  Wiclcham  demised  to  John  Doe.     The  property  sought 


Wjutaui.  to  be  recovered  was  a  mansion-house,  in  the  parish  of 
Bampton  aforesaid,  wherein  the  late  Edward  Whitaker, 
Esq.  resided,  with  certain  out-buildings,  and  a  close 
and  garden,  contiguous  thereto.  At  the  trial  before 
Vaughan  B*»  at  the  Oxford  summer  assises,  1827,  the 
jury  found  for  the  plaintiff;  and  also  that  the  mansion- 
house*  &c.  were  part  of  a  copyhold,  called  Hatiksfs; 
and  that  the  house  of  William  Higgins  (called  the  New 
Inn,  in  Bampton,)  was  situate  out  of  the  manor  of  Bamp- 
ton Deanery.  The  learned  Judge  gave  the  defendant 
leave  to  move  to  set  aside  the  verdict,  and  enter  a  non- 
suit, npon  several  objections  raised  to  the  plaintiff's  title; 
and  on  motion  made  accordingly,  in  Trinity  term  1828, 
it  was  ordered  that  the  following  case  should  be  stated 
for  the  opinion  of  this  Court:  — ■ 

The  premises  in  question  are  copyhold,  demisable 
for  two  lives  and  a  widow's  estate  by  copy  of  court 
roll  of  the  manor  of  Bampton  Deanery.  By  lease, 
dated  the  1st  of  May  1761,  the  dean  and  chap- 
ter of  St.  Peters  in  Exeter,  to  whom  the  manor  of 
Bampton  Deanery  belongs  in  fee,  demised  the  manor, 
with  the  appurtenances  (including  therein  certain  de- 
mesne and  copyhold  lands  in  Bampton,  Asian,  Coate, 
Chimney,  and  Clarifield,  in  the  county  of  Oxford),  to 
Jonathan  Sheppard  and  Mary  Frederick,  for  twenty-one 
years  from  the  1st  of  May  1761  then  last,  at  the  rents 
and  covenants  therein  reserved  and  contained.  By 
another  lease,  of  the  17th  of  December  1768,  the  dean 
and  chapter,  upon  the  surrender  of  the  above  lease, 
demised  the  manor  to  Mary  Frederick  and  John  Baggs 

for 
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for  twenty-one  years.     By  an  entry  on  the  court  rolls       1883. 
of  the  SOth  of  October  1771,  it  appeared  that,  at  a  court       "~ " ™ 

Doe  dem. 

leet  and  court  baron  of  J.  Sheppard,  Gentleman,  and        Lkaoh 

against 

Mary  Frederick,  spinster,  formers  of  the  said  manor,  Whitish. 
held  before  fV.  Stephens,  steward,  J.  Fortescue  took  the 
premises  in  question  of  the  said  fanners  of  the  manor, 
and  that  they,  by  their  steward,  gave  seisin  of  the  pre- 
mises unto  J.  Fortescue  by  the  rod,  according  to  the 
custom  of  the  manor,  to  have  and  to  hold  unto  the  said 
J.  Fortescue  and  Susanna  Frederick  for  their  natural  lives, 
and  the  life  of  the  longest  liver  of  them  successively, 
according  to  the  custom  of  the  manor,  yielding  and 
paying  therefore  yearly  to  the  said  farmers  265.  4rf.  and 
7s.,  and  all  burthens,  and  customs,  and  services,  there- 
fore due  and  of  right  accustomed,  and  a  heriot  when  it 
should  happen.  And  the  said  J.  Fortescue  was  admitted 
tenant  to  all  and  singular  the  said  premises,  bat  fealty 
was  respited. 

By  lease,  dated  December  1775,  the  dean  and  chapter, 
upon  the  surrender  of  the  lease  of  the  17th  of  December 
1768,  demised  the  manor  to  the  said  Mary  Frederick 
and  John  Baggs  for  twenty-one  years,  at  and  under  the 
rents  and  covenants  therein  reserved  and  contained. 

By  lease,  dated  5th  of  October  1811,  the  dean  and 
chapter  demised  the  aforesaid  manor  and  premises,  with 
the  appurtenances,  to  A.  E.  M.  Atkins?  Edward  Whit' 
aker9  and  several  others,  for  the  term  of  twenty-one 
years,  at  and  under  the  rents  and  covenants  therein 
reserved  and  contained.  Pending  this  lease,  the  lessees, 
by  writing,  appointed  Frederick  Whitaker,  the  defendant 
in  the  present  action,  steward  of  the  manor;  and,  also 
pending  the  same  lease,  it  appeared,  by  an  entry  on  the 
court  rolls,  that  at  a  court  baron  held  on  the  15th  of 

E  e  2  October    . 
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18SS.        October  1812,  before  F.  Whitaker,  steward,  the  homage 
'    7""       presented,  that  W.  Roberts  at  that  court  took  of  the  lords 

JLjob  den, 

Lxach       farmers  of  the  manor,  the  premises  in  question  therein 

ogninst  m 

Whitakxs.  particularly  described;  and  that  they  the  farmers,  by  their 
steward,  gave  seisin  of  the  premises  to  the  said  W*  Ro- 
berts, by  the  rod,  according  to  the  custom  of  the  manor, 
to  have  and  to  hold  the  said  premises  to  W.  Roberts  and 
John  Francis  for  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at  the  will  of  the  lords, 
according  to  the  custom  of  the  manor,  by  and  under  the 
yearly  rents  of  26s.  4</.  and  75.,  payable  as  therein  men- 
tioned, and  all  burthens,  customs,  and  services  therefore 
due  and  of  right  accustomed,  and  a  heriot  when  it  should 
happen ;  and  that  for  such  estate  in  the  premises  the  said 
W.  Roberts  had  given  to  the  said  lords  farmers  5&,  and 
was  admitted  tenant;  but  his  fealty  and  the  fealty  and 
admission  otjohn  Francis,  were  respited  until,  &c. 

By  lease,  dated  the  8th  of  May  1819,  the  dean  and 
chapter,  as  well  for  and  in  consideration  of  the  sur- 
render of  the  said  lease,  dated  the  5th  of  October  1811, 
made  and  granted  by  the  dean  and  chapter  unto  the 
said  A.  E.  M.  Atkins,  Edward  Whitaker,  and  others, 
for  the  term  of  years  then  enduring,  and  also  for  divers 
other  good  causes  and  considerations,  demised  the  afore- 
said manor  and  premises,  with  the  appurtenances,  to 
the  said  A.  E.  M.  Atkins,  E.  Whitaker,  &c,  and  to  E 
Leader,  N.  Roberts,  and  others,  as  joint  tenants,  their 
executors,  &c.,  for  twenty-one  years  from  the  25th  day 
of  March  1818,  at  and  under  the  rents  and  covenants 
therein  reserved  and  contained,  and  the  lessees  accepted 
that  lease. 

On  the  25th  of  September  1823  all  the  above  les- 
sees,   by  deed,    made   and    appointed    Charles  Leake 

steward 
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steward  of  the  aforesaid  manor,  with  full  power  and        1833. 
authority  from  time  to  time  to  hold  courts  baron  and        "    """ 

Doc  dens* 

customary  courts  for  the  same  manor  and  its  members,  Leach 
and  to  do  all  acts  usual  and  customary  to  be  done  Wwtaxer. 
by  stewards  in  relation  thereto,  accounting  from  time 
to  time  for  such  fines,  heriots,  reliefs,  forfeitures,  amer- 
ciaments, and  other  manorial  profits,  as  should  be  re- 
ceived by  him,  and  which  should  not  have  been  ordi- 
narily retained  by  the  stewards  for  the  time  being  of  the 
said  manor,  and  did  especially  authorise  and  empower  the 
said  C.  Leake  from  time  to  time  to  make  any  voluntary 
grant  or  grants  of  all  or  any  customary  copyhold  lands 
or  tenements  within,  or  holden,  or  parcel  of  the  said 
manor,  and  to  give  a  license  or  licenses  to  demise  or  other- 
wise,  as  he,  the  said  C  Leake,  should  think  Jit,  and  either  in 
or  out  of  court,  as  they,  the  lords,  might  or  could  do ;  and 
also  to  appoint  any  deputy  steward  of  the  said  manor; 
and  also  to  depute  any  person  or  persons  to  act  under 
him  as  sub-deputy  steward  of  the  said  manor,  as  occasion 
might  require.  And  they  thereby  ratified  and  confirmed 
all  and  whatsoever  the  said  C.  Leake,  or  such  his  deputy 
or  deputies,  sub-deputy  or  sub-deputies,  should  lawfully 
do  or  cause  to  be  done  in  the  premises. 

It  appeared  by  an  entry  on  the  court  rolls,  that, 
on  the  24th  of  July  1824,  at  a  court  baron  of  A.  E. 
M.  Allans  and  JS.  Whitaker,  and  the  other  farmers  of 
the  manor,  holden  before  C.  Leake,  steward,  the  homage 
presented,  that  W.  H.  Jones  and  J.  Roberts,  by  J.  L, 
their  attorney  for  such  purpose  appointed,  and  in 
consideration  of  5s.,  took  of  the  lords  farmers  of  the 
manor  aforesaid  the  premises  therein  particularly  de- 
scribed, which  premises  were  then  holden  for  the  life  of 
John  Francis,  surviving  the  before-named  W»  Boberts, 

E  e  3  deceased, 
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1833.       deceased,  by  virtue  of  the  grant  made  at  the  court 

^L  holden  in  and  for  the  said  manor  on  the  15th  of  October 

Dos  dera. 

Tmca        1812;  and  that  the  lords  farmers,  by  their  steward 

against 

Whjta«e.  aforesaid,  had  given  seisin  of  the  premises  in  question 
by  the  rod,  according  to  the  custom  of  the  manor,  to 
have  and  to  hold  the  said  premises  to  W.  H.  Jones  and 
J.  Roberts,  &c,  from  and  after  the  decease  of  the  said 
John  Francis,  for  the  natural  lives  of  G.  Whitaker  and 
H.  Bullen,  and  the  life  of  the  longest  liver  of  them  suc- 
cessively, at  the  will  of  the  lords,  according  to  the  custom 
of  the  said  manor,  at  the  yearly  rents  of  26s.  4d.,  and  75., 
payable  as  therein  mentioned,  and  all  burthens,  customs, 
and  services  therefore  due  and  of  right  accustomed,  and 
a  heriot  when  it  should  happen ;  and  for  such  estate  in 
the  premises,  the  said  W.  H.  Jones  and  J".  Roberts  gave 
to  the  said  lords  farmers  the  aforesaid  sum  of  5s.,  and 
were  by  the  said  J.  L.,  their  said  attorney,  admitted 
tenants,  but  their  fealty  was  respited  until,  &c.  And  so 
(saving  the  right  of  the  lords)  the  said  W.  H,  Jones  and 
X  Roberts  were  acknowledged  to  have  taken  such  re- 
versionary estate  as  aforesaid. 

By  an  entry  on  the  court  rolls  of  the  2d  of  May  1825, 
it  appeared  that,  at  a  special  court  baron  of  A.  E.  J9f. 
Atkins  and  Edward  Whitaker,  and  others,  lords  farmers, 
holden  at  the  house  of  W.  Higgins,  called  the  New  Inn, 
in  Bampton,  within  the  manor  aforesaid,  before  Charles 
Leake ;  the  homage,  E.  B.,  JR.  Z>.,  and  R.  W.9  being 
sworn,  John  Francis,  W.  H.  Jones,  and  Jofin  Roberts 
(by  J.  L.,  their  attorney),  customary  tenants  of  the  said 
manor,  in  open  court  surrendered  into  the  hands  of  the 
lords  farmers,  by  the  acceptance  of  their  said  steward 
by  the  rod,  according  to  the  custom  of  the  said  manor, 
the  premises  therein  described  (being  those  in  question), 

to 
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to  the  intent  that  the  lords  farmers,  might  regrant  1833. 
the  same  to  W.  H.  Leach  and  J.  W.  Widcham,  to  hold  ~ T- 
to  them,  Leach  and  Wickham,  for  their  natural  lives,        Lxack 

cumimt 

and  the  life  of  the  longest  liver  of  them  successively,  Whuaxe*, 
at  the  wills  of  the  lords,  according  to  the  custom  of 
the  said  manor;  to  which  said  W.  H.  Leach  and  «£  W. 
Wickham,  the  lords  farmers,  by  their  said  steward, 
granted  seisin  by  the  rod,  to  have  and  to  hold  the  pre- 
raises  in  question  unto  the  said  W.  H.  Leach  and  J.  W. 
Wickham,  for  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at  the  will  of  the 
lords,  according  to  the  custom  of  the  said  manor,  at 
the  yearly  rents  of  26s.  ±d^  and  7&,  payable  as  therein 
mentioned,  and  all  burthens,  customs,  and  services 
therefore  due  and  of  right  accustomed,  and  a  heriot  for 
each  of  the  said  tenements  when  it  should  happen,  ac- 
cording to  the  custom  of  the  said  manor;  and  for  such 
estate,  so  to  be  had,  the  said  W.  H.  Leach  and  J.  W. 
WidhamgBkve  to  the  lords  formers  6f*  and  by  the  said  JV. 
Higgins,  their  attorney  for  this  purpose  appointed,  were 
admitted  tenants,  but  their  fealty  was  respited,  until,  &c. 

W.H.  Leach  and  J.  W.  Wickham  were  the  lessors  of 
the  plaintiff.  The  question  for  the  opinion  of  the 
Court  was,  whether  tbey  were  entitled  to  the  possession 
of  the  premises  sought  to  be  recovered :  and,  if  the 
Court  should  be  of  opinion  that  they  were  so  entitled, 
the  verdict  was  to  be  altered  for  the  plaintiff;  if  the 
Court  should  be  of  a  contrary  opinion,  then  a  nonsuit 

The  case  was  argued  in  Hilary  term  1832,  before 
Lord  Tenterden  C.  J.,  Ldttiedale,  Taunton,  and  Pattc- 
son  Js.,  and,  by  direction  of  the  Court,  re-argued  (a)  in 
last  Easter  term,  by 

(a)  Before  Denman  C.  J.,  UtikdaU  and  Parle  Jf. 

E  e  4  Preston 
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1833.  Preston  for  the  lessor  of  the  plaintiff.     It  may  be 

■  ~  objected  to  the  grant  of  May  1825,  that  it  was  made  at 
Leach  a  court  held  out  of  the  manor ;  and,  therefore,  that  the 
WmTAxift.  court  being  void,  all  the  acts  done  at  it  were  so.  Where 
an  act  must  necessarily  be  done  in  court,  as  a  customary 
recovery,  the  validity  of  the  court  is  essential  to  the 
validity  of  the  act;  but  thq  lord  may  make  a  grant  of  or 
admittance  to  a  copyhold  in  or  out  of  court,  or  in  or 
out  of  the  manor,  at  what  place  he  pleases.  The  grant 
is  his  act,  and  binds  him  alone.  The  common  law  as 
to  surrenders  of  freehold  is  thus  stated  in  Sheppartfs 
Touchstone,  306 :  — "It  is  further,  also,  required  in  every 
good  surrender,  that  if  it  be  made  by  word  and  without 
deed,  that  then  it  be  made  in  the  same  county  where 
the  land  to  be  surrendered  doth  lie ;  but  by  writing  a 
man  may  make  a  surrender  of  lands  that  do  lie  in  any 
other  county,  and  in  what  place  soever  it  doth  lie."  So 
livery  of  seisin  must  be  made  in  the  land  or  in  sight  of  it, 
so  that  the  jury  of  the  county  may  be  able  to  try  it. 
Here  the  homage  is  to  try  the  validity  of  the  grant. 
Now,  what  difference  does  it  make  to  them  or  the  public 
whether  the  grant  be  made  in  or  out  of  court  ?  The 
homage  may  try  the  validity  of  the  grant  equally  well 
in  either  case.  But  it  may  be  said  that,  although  the 
lord  might  make  such  a  grant  out  of  the  court,  or  even 
out  of  the  manor,  the  steward  cannot :  and  the  fourth 
resolution  in  Melwich's  case  (a)  will  be  cited,  to  shew  that 
the  steward  of  the  court  of  a  manor  cannot,  at  any 
court  held  out  of  the  manor,  make  grants  or  admittances. 
Clifton  v.  Molineux  (b)  may  also  be  cited,  to  shew  that 
the  court,  and  all  the  grants  and  admittances  made  at 

(a)  4  Coke,  26  b.  (6)  4  Hep.  27  a. 

such 
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such  a  .court,  are  void,  because  the  court  of  the  manor  1835. 
ought  to  be  held  within  it  But  the  decision  there  tCT"ZL 
was  a  more  sweeping  one  than  the  case  required ;  and        Leach  , 

again* 

Melwich's  case  (a)  was  relied  upon.    Now,  in  that  case     Whixakxiu 

(which  is  also  reported  in  Cro.  Eliz.  102.)  the  Court , 

were  not  called  upon  to  consider  what  would  be .  the 

effect  of  a  grant  made  at  a  void  court,  when  the  grant 

would  be  good  even  though  it  were  made  out  of  court. 

The  point  necessary  to  be  decided  there  was,  whether 

the  lord  could,  at  his  manor  of  Harbridge,  make  a  valid 

grant  of  tenements  in  Eastworth,  they  having  been 

severed  from  the  manor  of  which  they  had  formed  part. 

In  Lord  Dacrefs  case  (b)  (cited  by  Lord  Holt  in  Parker 

v.  Kett(c))9  it  was  said  in  argument,  and  assented  to 

by  the  whole  Court,  that  a  customary  court  may  be 

held  out  of  the  manor.    In  Bro.  Abr.9  tit.  Court  Baron, 

pL  28.f  it  is  said,  "  If  an  under-steward  hold  a  court 

baron    and    grant  copyholds  to  the  tenants  without 

authority  from  the  lord  or  the  chief-steward,  it  is  good, 

because  it  is  done  in  full  court;    but  it  is  otherwise 

where  it  is  done  out  of  court  without  such  authority : " 

and  Bro.  Abr.,  tit.  Tenant  per  Copy  of  Court  Boll, 

pi.  26.,  is  to  the  same  effect.     That  shews  that  an 

authority  to  make  the  grant  will  be  implied  where  the 

under-steward  appointed  by  the  lord  makes  it  in  full 

court;  but  where  he  makes  it  out  of  court,  no  such 

authority  will  be  implied.     In   Watkins  on  Copyholds, 

tit.   Grants,  p.  29.,  it  is   said,   "  In  order  to  enable 

the  steward  to  grant,  it  is  not  enough  that  he  be  steward 

de  facto,  he  must  have  a  lawful  authority;"  and  in 

page  SO.,   "  The  bailiff  of  a  manor  cannot,  as  such, 

(a)  4  Btp.  26  b.  (6)  1  Leon.  S89.  (c)  12  Mod.  472. 

make 
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18SS.  make  a  grant  by  copy ;  for  such  a  power  does  not  ap- 
"  ~~  pertain  to  bis  office,  which  was  instituted  for  other 
Leach        purposes ; "  and  he  then  says,   "  It  is  said  that  an 

against  ^ 

Whitamiu  under-stewafd  cannot  grant  out  of  court,  without  a 
special  authority  or  custom  enabling  him  so  to  do." 
But  these  dicta  shew  that,  if  there  be  a  special  authority 
or  custom,  it  is  sufficient  The  whole  question  is,  as  to 
the  authority.  A  steward,  as  incident  to  his  office, 
may  take  a  surrender  out  of  court,  or  even  out  of  the 
manor.  What  difference  is  there,  whether  it  be  a 
surrender  or  admittance  ?  The  court,  merely  as  such, 
adds  no  efficacy  to  the  grant:  the  efficient  part  is  the 
delivery  of  seisin.  But,  further,  if  the  lord  may  make 
a  grant  out  of  court,  and  out  of  the  manor,  he  may 
authorise  his  steward  to  do  so :  and  here  the  lords 
farmers,  by  the  deed  of  September  1823,  gave  C.  Leake 
a  special  authority  to  make  grants,  either  in  or  out 
of  court,  as  fully  as  they  could  do.  He  therefore  had 
power  to  grant  in  or  out  of  court,  or  in  or  out  of 
the  manor;  and  the  grant,  when  made,  enures,  and 
may  be  pleaded  as  a  grant  by  the  lord;  not  merely, 
as  it  imports,  by  the  steward.  In  early  times  instru- 
ments could  operate  only  in  the  precise  way  pointed 
out  by  the  parties;  but  now,  where  a  deed  cannot 
operate  in  the  way  contemplated  by  the  parties,  it  will 
be  construed  so  as  to  effectuate  the  intention,  if  possible, 
in  some  other  way.  Osborn  v.  Churchman  (a)9  Marshall 
v.  Frank  (b\  Goodtitle  v.  Bailey  (c)*  So,  here,  the  grant 
made  by  the  steward  at  a  void  court  may  operate  and 

(a)  Cro.  Jac.  187.  (b)  Gilbert's  Bq.  Rep.  MJ. 

(c)  Cowper,597. 

enure 
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enure  as  a  grant  made  by  the  lord.     The  objection,        18SS. 

that  two  rents  are  reserved,  without  distinguishing  how      _ 

»  »  Doidem. 

much  is  payable  for  each  tenement,  cannot  prevail,  for        Liach 

against 

the  same  rents  were  reserved  in  the  grant  of  1771 ;  and     Wanm*. 

it  may,  therefore,  be  intended  that  such  distinct  rents 

have  always  been  reserved.     Then,  as  to  the  heriots : 

by  the  grant,  a  heriot  is  reserved  for  each  tenement, 

when  it  shall  happen,  according  to  the  custom.     If  a 

heriot  is  not  due  for  each  tenement  by  such  custom,  it 

cannot  be  claimed. 

Striven  Seijt.  contrfc.  The  grant  of  the  2d  of  May 
1825  is  void  for  the  following  reasons:  —  First,  because 
it  was  made  on  the  surrender  of  John  Francis,  the  sur- 
vivor named  in  the  grant  of  the  15  th  of  October  1812, 
and  it  does  not  appear  that  he  ever  was  admitted 
the  lord's  tenant  Secondly,  because  the  court  at 
which  it  was  made  was  void,  inasmuch  as  it  was  held 
out  of  the  manor,  and  therefore  all  the  acts  done  at 
it  were  void.  Thirdly,  a  steward,  even  though  be  has 
a  special  authority  to  make  grants  out  of  court,  can- 
not make  a  grant  out  of  the  manor.  Fourthly,  no 
authority  was  given  to  the  steward,  beyond  that  of 
doing  die  acts  usually  done  by  a  steward  in  court  and 
out  of  court  Fifthly,  the  grant,  even  if  it  could  be 
considered  an  act  done  out  of  court,  was  void  and  in- 
operative for  want  of  presentment  and  enrolment  of  it 
at  a  subsequent  court,  legally  holden  within  the  manor* 
And,  sixthly,  it  is  void  for  want  of  reservation  of  the 
usual  services.  As  to  the  first  point,  the  grant  is  void 
because  it  is  made  on  the  surrender  of  John  Francis, 
who  had  no  title  to  the  copyhold,  never  having  been 

admitted. 
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1833.        admitted.    Secondly,  the  court  held  by  the  steward  out 

Doidenj       of  the  manor  is  void.    The  following  authorities  shew  that 

Liach        a  steward  cannot  grant  or  admit  at  a  court  held  out  of  the 

against  ° 

Whztaub.  manor.  Melwich's  case  (a),  fourth  resolution,  recognised 
in  Clifton  v.  Molineux(b);  the  duke  of  Suffolk's  case,  cited 
by  Popham  J.  in  Sands  v.  Drury  (c) ;  Co.  LitU  58  a. ; 
and  Gilberts  Tenures,  250  (d).  In  Marie  v.  Suh/ard  (e)9 
a  copyhold  granted  at  a  court  out  of  the  manor  was 
confirmed  in  equity  against  the  lord  who  made  it; 
so  that  there  the  party  was  compelled  to  seek  relief 
in  equity  even  against  the  lord  by  whom  the  grant  was 
made.  In  1  Watkins,  252.,  under  the  head  of  "  Admis- 
sion," it  is  stated,  that  "  as  the  presence  of  the  tenants 
is  not  necessary  on  the  admission  of  a  copyholder,  the 
lord  or  steward  may  admit  out  of  court  as  well  as 
in."  And  afterwards,  in  p.  253.,  "  It  is  acknowledged  , 
that  the  lord  himself  may  admit  out  of  the  manor;  and 
though  it  is  said  that  a  steward  cannot  do  so,  yet  most 
of  the  cases  evidently  suppose  such  admission  to  have 
been  at  a  court  held  out  of  the  manor.  Now,  it  is  clear 
that  a  court  cannot  be  held  out  of  the  manor,  unless  it 
be  by  special  custom,  as  where  a  court  is  held  in  one 
manor  for  a  whole  honour  in  which  there  are  several 
manors ;  and  therefore  this  reasoning  does  not  apply  to 
an  admittance  merely  as  [an  admittance,  as  an  admit- 
tance may  most  certainly  be  out  of  court.  And  as  to 
the  case  of  Tvkeley  v.  Hawkins  (g),  so  far  as  it  relates  to 
this  point,  it  seems  to  be  completely  answered  by  the 

(a)  4  Rep.  366.  (6)  4  Rep.  27  a. 

(c)  Cro.  EHx.  814. 

(4)  See  all  these  authorities  referred  to  in  the  judgment. 
(•)  Tol/«tf,45.  edit.  182a  (f)  1JW.  Raym.76. 

reasoning 
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reasoning  in  that  of  Dudfeild  v.  Andrews  (a)9  which  1833. 
appears  to  apply  as  strongly  to  an  admittance  as  to  a  n""~ZI 
surrender."     Now,  Dudfeild  v.  Andrews  is  an  authority        I**ch 

agtumt 

only  to  shew  that  a  steward  may  take  a  surrender  out  Whrakm. 
of  the  manor  as  well  as  out  of  court ;  and  it  is  conceded 
he  may  do  so  out  of  the  manor  (4) :  but  there  is  a  dis- 
tinction between  a  grant  and  an  admittance.  The 
admittance  completes  the  title,  but  the  surrenderee  takes 
only  from  the  surrenderor.  A  grant  supposes  the  estate 
to  have  got  back  to  the  lord,  and  to  be  re-united  to  the 
manor.  The  lord  may,  perhaps,  authorise  the  steward 
to  grant,  but  the  grant  alone  is  not  legally  operative. 
If  the  lord  himself  granted  out  of  court  and  out  of  the 
manor,  and  delivered  the  rod,  or  accustomed  symbol, 
the  delivery  of  the  symbol  would  be  equivalent  to  livery 
of  seisin  under  a  feoffment;  but,  nevertheless,  the  grant 
would  be  only  an  inchoate  act  until  enrolment,  and  would 
not  alone  be  legally  available.  Secondly,  conceding  that 
acts  done  at  a  court  held  out  of  the  manor  are  good  as 
acts  done  out  of  court  (which  seems  contrary  to  the  de- 
cision in  Clifton  v.  Molineux(c) ),  and  that  the  lord  himself 
may  admit  or  grant  out  of  the  manor,  the  steward  can- 
not even  admit  out  of  the  manor :  and,  supposing  that  an 
authority  may  be  given  by  the  lord  to  the  steward  to  do 
acts,  not  only  out  of  court,  but  even  at  avoid  court,  here 
no  authority  was  given  to  the  steward  to  make  volun- 
tary grants  out  of  court:  and  without  a  special  authority, 
a  steward  can  only  perform  acts  ministerially  in  court. 
The  steward  here  was  empowered  "  to  make  any  vo- 
luntary grant  of  customary  or  copyhold  lands  or  tene- 

(o)  ]  Salk.  184.  (6)  Note  387.  to  Co.  Lilt.  58. 

(c)  4  Rtp.  27  a. 

ments, 
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18SS.       ments,  and  to  give  a  license  or  licenses  to  demise  or 
_T~T~        otherwise,  as  be  should  think  fit,  and  either  in  or  out  of 

Dos  dem.  *  ^ 

Liach       court,  as  fully  as  the  lords  might  or  could  do."    Now,, 

against 

Whhaxw.  the  words,  "  either  in  or  out  of  court?  apply  only  to  the 
giving  of  licenses.  It  is  usual  for  the  lord  and  steward 
to  grant  licenses,  or  dispensations  of  forfeiture,  out  of 
court,  and  beneficial  that  it  should  be  so ;  but  it  is  not 
necessary  that  grants  should  be  made  out  of  court  As- 
suming, however,  that  the  deed  of  1823  gave  C.  Leake 
an  authority  to  make  grants  out  of  the  manor,  as  the 
special  agent  or  attorney  of  the  lords  farmers,  the  grant 
in  question  neither  was,  nor  purported  to  have  been, 
made  in  pursuance  of  that  authority :  it  professes,  on 
the  face  of  it,  to  have  been  made  by  C.  Leake,  acting 
in  his  character  of  steward,  at  a  court  where  the  homage 
were  sworn ;  it  cannot  operate,  therefore,  as  an  execu- 
tion of  the  special  authority  given  to  Leake  to  make 
grants  as  the  lord  might  do.  But,  further,  a  grant  made 
out  of  court,  with  delivery  of  the  rod  or  other  symbol  .of 
investiture,  is  not  legally  operative  until  certified  and  en- 
rolled at  a  legal  court,  so  as  to  form  part  of  the  rolls  of  the 
manor :  Calthrop's  Readings  (a),  p.  86,  87.  Therefore, 
even  if  the  grant  can  be  considered  as  an  act  done  out  of 
-  court,  still  the  plaintiff  had  no  legal  title  at  the  time  of 
bringing  the  ejectment,  inasmuch  as  the  grant  of  1825  had 
never  been  presented  and  enrolled  at  any  court  legally 
holden,  so  as  to  constitute  the  grantee  tenant  by  copy  of 
court  roll.  The  nature  of  the  tenure  requires  that  every 
act  should  be  entered  on  the  roll  of  the  court.  If  the 
court  at  which  the  acts  were  done  was  void,  then  the 

(a)  Printed  with  Coke's  Copyholder,  5th  edit.  165a 

acts 
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acts  should  have  been  presented  and  enrolled  at  some        1839. 
subsequent  court:   but  here  no  court  was  held  sub*       — 

Dob  dema 

sequently  to  the  void  court  at  which  the  grant  was  made.        Leach 

again** 

In  Kitchin  on  Copyholds,  165.  it  is  said,  «  The  high  Wbrakih* 
steward  may  admit  out  of  the  court  by  special  usage 
and  custom  within  the  manor  used;  for  one  which  holds 
by  copy  of  court  roll  ought  to  have  his  estate  entered  in 
the  court  roll,  and  his  admittance  to  be  entered  in  the 
court;  and  for  that,  if  the  under  steward  or  the  high 
steward  which  hath  no  patent,  as  above,  take  surrender 
out  of  the  court,  and  present  that  in  court,  and  the 
tenant  be  in  the  court  admitted,  it  is  good,  for  it  is  the 
lord,  by  his  steward,  hath  admitted,  and  the  admittance 
makes  a  copyholder,  and  the  entry  of  that  in  court 
makes  him  tenant  by  copy  of  court  roll ;  for  copyholder 
is  he  which  holdeth  by  copy  of  court  roll."  In  Co* 
Copyholder,  s.  46.  it  is  said,  "  The  power  of  the  steward 
goeih  beyond  the  power  of  the  under-steward,  that  the 
steward  can  make  an  admittance  out  of  court,  and  it 
shall  stand  good  if  entry  be  made  in  the  court  roll,  that 
he  that  is  admitted  hath  paid  his  fine,  and  hath  done 
fealty;  but  the  under-steward,  though  he  may  take  a  sur- 
render out  of  the  court,  yet  he  cannot  make  any  ad- 
mittance out  of  court  without  special  authority  or 
particular  custom."  In  Watkins,  vol.  i.  p.  81.,  it  is  said, 
"  If  admittance  be  immediately  made  by  the  lord  or 
steward  taking  such  surrender,  yet  such  admittance 
should  be  regularly  notified  at  the  next  court  day,  for 
the  information  of  the  tenants.  This,  too,  was  more 
immediately  necessary  in  ancient  days,  as,  in  case  the 
tenants  should  have  known  any  objections  to  the  per- 
son so  admitted,  of  which  the  lord  might  have  been 

ignorant, 
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!$$&»  ignorant,  they  might  have  informed  him  of  them ;  from 
Dok  dem.  which  he  might  have  been  induced  to  resume  the  estate, 
*tiAfcH  as  having  conferred  it  on  a  person  who  was  unworthy 
*****  of  the  grant  Add  to  this,  that  it  must  be  regularly  in- 
serted on  the  court  rolls  of  the  manor,  by  a  copy  of 
which  he  is  to  hold."  And  it  has  been  held  that  a  sur- 
render out  of  court  to  the  use  of  his  will,  made  by  the 
surrenderee  of  a  copyhold  before  his  admittance,  is  of 
no  effect,  and  cannot  be  made  good  by  his  subsequent 
admittance:  Doe  v.  Tofield(a).  {LittUdale  J.  You  ap- 
ply your  argument,  also,  to  grants  by  the  lord  himself.] 
They  are  not  evidence  of  title  until  they  are  entered  on 
the  roll.  [Littledale  J.  Suppose  there  be  a  distinction 
98  between  grants  made  by  the  steward  and  by  the  lord ; 
a  private  individual  may  make  an  attorney  for  special  pur- 
poses: and  may  not  the  instrument  of  September  1823  be 
considered  a  general  power  of  attorney  to  act  for  the  lord 
in  these  matters  ?]  It  might,  but  the  grantee  would  not 
become  a  copyholder  by  the  delivery  of  the  mere  symbol, 
unless  there  were  evidence  of  the  grant  on  the  manor 
rolls.  .  There  can  be  no  legal  evidence  of  a  grant  with- 
out shewing  that  it  has  received  the  character  of  a  court 
roll.  The  delivery  of  the  symbol  would  not  alone  be 
evidence  of  the  seisin.  So  a  feoffment  could  not  be 
proved  by  a  person  merely  having  seen  livery  of  seisin. 
But,  again,  the  grant  is  void  for  want  of  the  re- 
servation of  the  usual  services.  First,  two  rents  are 
reserved,  without  distinguishing  how  much  is  payable 
for  each  tenement ;  and,  secondly,  a  heriot  is  reserved 
for  each  tenement,  whereas  one  heriot  only  was  reserved 

(a)  11  East,  246. 

by 
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by  Che  grants  of  30th  of  October  1771,  15th  of  October       183S. 
ISIS,  and  the  24th  of  My  1824.  D^Ttou 

LlACK 

ogam* 

Preston,  in  reply.  It  was  unnecessary  for  Francis,  Wuuasmm. 
who  was  the  grantee  in  reversion  by  the  copy  of  1812, 
to  be  admitted  tenant.  JRoe  dem.  Cosh  v.  Loveless  (a)  is 
express  on  that  point.  Then,  assuming  that  a  grant 
made  by  a  steward  at  a  court  held  out  of  the  manor  is 
void,  and  that  the  grant  in  question  cannot  operate  as  a 
grant  made  by  the  steward ;  still,  in  order  to  effectuate 
the  intention  of  the  parties,  it  may  operate  as  a  grant 
made  by  C.Leake,  acting  as  the  agent  of  the  lords 
farmers,  in  pursuance  of  the  special  authority  given  to 
him  by  the  deed  of  1823.  And  the  grant,  being  made 
by  the  steward  in  execution  of  these  powers,  is  entered, 
in  fact,  upon  the  court  rolls.  To  say  that  the  rolls  in 
the  particular  instance  are  not  those  of  an  actual  court, 
is  no  objection.  They  are  documents  for  the  information 
of  the  lord.  It  is  for  him  to  see  whether  or  not  the  steward 
has  properly  exercised  his  powers.  There  is  no  ground 
for  saying  that  the  authority  to  the  steward  is  only 
to  grant  licences  in  or  out  of  court  [Ldttledale  3.  The 
language  of  the  instrument  is  perfectly  clear  as  to  that 
point  Parke  J.  The  last  words  are  not  confined  in 
construction  to  the  last  antecedent] 

Cur.  ado*  vtdt. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  After  stating  the  facts  of  the  case*  his  Lordship 
proceeded  as  follows;— The  question  to  be  considered 

(a)  2B.$A.453. 

Vol.V.  Ff  is, 
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1833.       is,  whether  the  verdict  can  be  sustained  on  the  demise 

_~T"       of  W.  H.  Leach  and  J.  JV.  Wickham  (a),  who  were  ad- 
JJoK  don* 

Liack       mitted  as  customary  tenants  of  the  premises  in  question 

against 

Warns**,     on  the  2d  of  May  1825. 

The  objection  is,  that  the  grant  of  the  2d  of  May 
1825  is  void:  First,  because  it  was  made  on  die 
surrender  of  John  Francis,  the  surviving  life  in  the  copy 
of  the  15th  of  October  1812,  and  the  grantee  in  reversion  $ 
and  it  was  not  shewn  that  John  Francis  was  admitted 
the  lords'  tenant,  although  his  admission  was  expressly 
reserved  by  the  grant  of  the  15th  of  October  1812: 
secondly,  because  the  grant  was  voluntary,  and  no 
authority  was  shewn  in  the  steward  of  the  manor  to 
make  such  a  grant:  thirdly,  because  the  Court  was 
held  out  of  the  manor,  though  expressly  alleged  in  the 
grant  to  be  held  within  it:  fourthly,  because  two  rents 
are  reserved  without  distinguishing  the  particular  tene- 
ments liable  thereto  respectively,  and  because  a  heriot 
for  each  tenement  was  reserved  by  this  grant,  whereas 
one  heriot  only  was  reserved  by  the  grants  of  the  30th 
of  October  1771,  the  15th  of  October  1812,  and  24th  of 
July  1824. 

As  to  the  first  of  these  objections,  that  John  Francis, 
the  surviving  life  in  the  copy  of  the  15th  of  October 
1812,  is  not  shewn  to  have  been  admitted  the  lord's 
tenant,  although  his  admission  was  reserved  by  the 
grant  of  the  15th  of  October  1812,  we  are  of  opinion 
that  there  was  no  necessity  for  a  formal  entry  of  the 
admission  of  John  Francis*  The  case  of  Roe  on  the 
demise  of  Cosh  v.  Loveless  (b)  is  not  exactly  in  point  as 

(a)  There  was  another  demise,  on  which  judgment  went  by  default, 
(ft;  2  B.  i  A.  453. 

to 
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to  this  question,  yet  the  principles  there  laid  down  will        1853. 
be  fonnd  applicable  to  this  question.    It  was  an  eject-      '' 

Dob  dem» 

ment  for  copyhold  premises.    The  plaintiff,  in  support        Liach 

Ggahut 

of  his  case,  produced  a  copy  of  the  court  rolls  of  the  Whita***. 
manor,  dated  the  13th  of  June  1789,  by  which  it  ap- 
peared that  Richard  Kiddle  and  Sarah  his  wife  took  of 
the  lord  the  reversion  or  remainder  of  and  in  die  pre- 
mises in  question  therein  described  as  being  then  in  the 
tenure  of  them,  the  said  Richard  Kiddle  and  Sarah 
Kiddle  his  wife,  to  have  and  to  hold  to  James  Cosh, 
aged  nineteen  years,  for  the  term  of  his  natural  life,  at 
the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  immediately  after  the  death,  surrender,  or 
forfeiture  of  the  said  22.  Kiddle  and  5.  Kiddle  bis  wife* 
by  yearly  lent,  &c;  and  the  said  it  Kiddle  and  S.  Kiddk 
gave  to  the  lord,  for  a  fine,  37/.  1£&,  and  it  was  granted 
in  form  aforesaid.  The  plaintiff  then  proved  the  death 
of  22.  Kiddle  and  his  wife.  It  was  objected,  on  the 
part  of  the  defendant,  that  the  admittance  of  Cosh  ought 
to  have  been  proved,  to  give  him  the  legal  title.  The 
judge  directed  the  jury  to  find  for  the  plaintiff,  reserving 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit* 
In  giving  judgment  upon  this  case,  Lord  Chief  Justice 
Abbott  says,  that,  "  by  the  general  law  of  copyhold, 
the  lord  has  a  right  to  insist  that  the  tenant  shall  come 
in  to  be  admitted,  and  do  fealty  and  homage ; "  and, 
after  some  other  observations,  he  goes  on :  "  but  where 
the  lord  makes  an  original  grant,  no  admittance  to  a 
copyhold,  conformable  to  the  custom  of  the  manor, 
seems  necessary,  except  in  cases  analogous  to  those 
where  livery  of  seisin  would  be  requisite  in  the  grant  of 
a  freehold.     Now  a  feoffment  is  not  effectual  till  livery 
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1833.       of  seisin  takes  place;  but  a  freehold  may  be  granted  in 
"    ~       reversion  without  any  livery  of  seisin,  and,  therefore. 

Doc  aeva* 

Lkach        reasoning  by  analogy  from  the  grant  of  a  freehold,  it 

agnintt 

Whjtakm.  seems  to  me  that  the  grantee  of  a  copyhold  in  reversion 
has  a  good  and  perfect  title  by  the  grant  without  ad- 
mittance ;  and  that  being  so,  he  may  take  possession  on 
the  death  of  the  tenant  for  life." 

And,  without  more  particularly  noticing  the  opinions 
of  the  other  Judges,  we  think  the  principles  upon  which 
that  case  was  determined  warrant  us  in  saying  that  there 
was  no  necessity  for  John  Francis  to  be  admitted. 

As  to  the  objection,  that  two  rents  are  reserved  with- 
out distinguishing  how  much  is  payable  for  each  tene- 
ment, we  think  that  no  ground  of  objection :  die  rents 
are  the  same  as  reserved  in  the  year  1771,  and  no  dis- 
tinct objection  is  stated  to  the  rents  being  so  severed, 
and  we  cannot  intend  but  that  they  may  always  have 
been  so. 

Then  with  regard  to  the  heriots;  a  heriot  for  each 
tenement  is  reserved  when  it  shall  happen ;  if  the  circum- 
stances do  not  occur  that  a  heriot  is  demandable  for 
each  tenement,  the  claim  cannot  be  enforced,  but  it  does 
not  make  the  grant  void. 

.  The  principal  objection  is,  that  the  grant  of  the  pre- 
mises in  question  was  made  at  a  court  held  before  the 
steward  out  of  the  manor.  And  it  is  contended,  that 
any  fcourt  held  out  of  the  manor  is  a  void  court,  and  all 
the  proceedings  in  it  are  void  also ;  and  even  if  it  were 
not  a  void  court,  or  if  the  lord  himself  could  grant  out 
of  the  manor,  independent  of  the  court,  still  the  steward 
could  not  do  so. 

The  first  question  then  is,  whether  a  copyhold  court 

can 
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can  be  held  out  of  the  manor.  It  seems  to  be  quite  1833.. 
clear,  that  a  court  baron  of  freeholders  cannot  be  held  i^TdT" 
out  of  the  manor.  Lxach 

against 

In  Co.  Lift.  58  a.  it  is  said,  "  The  court  baron  must  WuuAum. 
be  bolden  in  some  part  of  that  which  is  within  the 
manor;  for  if  it  be  holden  out  of  the  manor,  it  is  void, 
unless  a  lord,  being  seised  of  two  or  three  manors,  hath  . 
usually,  time  out  of  mind,  kept  at  one  of  his  manors 
courts  for  all  the  said  manors;  then  by  custom  such 
courts  are  sufficient  in  law,  albeit  they  be  not  holden 
within  the  several  manors.  And  it  is  to  be  understood 
that  this  court  is  of  two  natures.  The  first  is  by  the 
common  law,  and  is  called  a  court  baron,  as  some  have 
said,  for  that  it  is  the  freeholder's  or  freeman's  court, 
(for  barons  in  one  sense  signify  freemen)  and  of  that 
court  the  freeholders,  being  suitors,  be  judges ;  and  this 
may  be  kept  from  three  weeks  to  three  weeks.  The 
second  is  a  customary  court,  and  that  doth  concern 
copyholders,  and  therein  the  lord  or  his  steward  is  the 
judge." 

In  Clifton  and  Mdineiuts  case  (a),  it  was  resolved, 
"that  if  a  court  be  held  by  the  steward  of  a  manor  out  of 
it,  and  divers  grants  and  admittances  there  made,  the 
court  and  all  grants  and  admittances  are  void,  for  the 
court  of  the  manor  ought  to  be  held  within  the  manor, 
and  not  out  of  the  jurisdiction  of  it,  which  agrees  with 
the  resolution  of  the  fourth  point  before  in  Melwiche's 
case.  But  it  was  resolved  that  by  custom  the  court  may  be 
held  out  of  the  manor,  and  grants  and  admittances  made 
there  good  enough,  as  divers  abbots,  priors,  &c,  used  to 

(a)  4  Co.  27  a. 
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Dos  ami* 
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WanuKis. 


hold  courts  at  one  manor  for  divers  several  manors,  and 
good  by  custom." 

The  case  of  Melwiche  is  reported  in  Cro.  Elix.  102., 
and  the  matter  seems  to  have  been  compounded ;  and  it 
is  again  mentioned  in  Bright  v.  Forth  {a\  and  is 
there  mentioned  as  a  strange  judgment;  but  the  case 
in  Cro.  Etiz.  appears  rather  to  have  been  upon  the 
freehold  of  the  copyholds  being  divided  from  the  rest 
of  die  manor,  and  the  effect  which  that  would  have 
upon  the  copyholds.  In  Sands  v.  Drury(b)9}n  giving 
judgment,  it  was  said  that  it  was  adjudged  in  the  time  of 
Queen  Maty,  in  the  case  of  the  Duke  of  Suffolk,  that 
where  one  had  two  manors,  and  granted  a  copyhold  of 
the  one  manor,  at  the  court  of  the  other  manor,  it  was 
a  void  grant;  for  it  cannot  be  a  copyhold  according 
to  the  custom  of  a  manor  whereof  it  is  not  parcel.  But 
Gaudy  doubted  thereof,  and  considered  it  would  have 
been  well  enough  if  it  had  been  so  used  from  time 
whereof  &c ;  but  that  was  not  found,  and  therefore  no 
title  in  the  defendant 

But  in  Lord  Dacre's  case  (c),  it  was  held  that  a  cus- 
tomary court  may  be  held  out  of  the  precinct  of  the 
manor,  for  no  pleas  are  holden,  which  was  agreed  per 
totam  curiam.  But  this  was  not  the  point  in  discus- 
sion, which  was  as  to  the  appointment  of  a  steward. 
The  reason,  also,  there  given,  does  not  seem  to  be  a  good 
one,  for  the  holding  of  pleas  is  not  the  only  reason  why 
it  should  be  held  within  the  manor.  And  in  fact  the 
court  does  hold  pleas  of  land,  as  fines  levied,  and  re- 
coveries suffered  in  the  copyholders'  court. 


(a)  On.  EUx.  449. 


(6)  Chh  Wix.  814. 


(c)  lZom.289. 
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It  would  be  attended  with  the  greatest  inconvenience       1886* 
if  suitors  were  compelled  to  go  a  great  distance  to  attend 
the  court;  and  if  proclamations  were  made  affecting  the        L*ach 
copyhold  tenants,  they  would  not  necessarily  know  of    Wbbaeuu 
them,  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases 
where  the  freehold  of  the  copyholds  has  been  severed 
from  the  manor;  a  good  deal  of  uncertainty  seems  to 
prevail  as  to  them,  and  whether  courts  may  be  held  off 
the  manor  for  the  admittance  of  the  copyhold  tenants : 
they  stand  upon  their  own  particular  circumstances. 

This  question  has  engaged  the  attention  of  Chief 
Baron  Gilbert.  In  his  Treatise  on  Tenures,  p.  250.,  he 
says :  "  A  lord  may  make  a  grant  or  admittance  of  a 
copyhold  out  of  the  manor,  at  what  place  be  pleases; 
but  the  steward  cannot  at  a  court  held  off  the  manor 
make  any  grants  or  admittances;  and  in  1  Coke  Inst. 
58.  <*.,  he  says  that  a  court  baron  cannot  be  held  off 
the  manor  unless  the  lord  hath  two  or  three  manors, 
and  hath  usually  kept  court  at  one  for  all,  which  plainly 
shews  that  a  lord  cannot  make  admittances  or  grants 
at  a  court  held  off  the  manor,  no  more  than  the  steward. 
For  Coke  says,  that  if  the  court  baron  be  held  off  the 
manor,  it  is  void,  and  he  there  speaks  of  a  court  baron  as 
including  the  copyholders'  court,  where  the  steward  is 
judge.  But,  as  hath  been  said  before,  a  lord  may 
make  admittances  or  grants  out  of  the  manor,  at 
what  place  he  pleases,  which  are  Coke's  words,  and 
must  be  understood  not  at  a  court,  but  at  some  other 
time,  or  else  he  contradicts  himself.  It  is  held,  that 
if  the  inheritance  of  copyholds  be  granted  to  one, 
he  may  hold  courts  where  he  will ;  for  it  is  no  longer 
F  f  4  a  court 


43*  CASES  in  TRINITY  TERM 


1SSS.  a  court  baron,  and  that  the  lord  or  his  steward  may 
grant  copies  out  of  court  as  well  as  in  court.    And 

Leach  as  the  case  is  reported  by  Croke,  the  grant  was  at  a 
WasAUft.  court  held  at  another  manor.  But,  as  Coke  reports  it* 
though  the  grant  be  at  another  place,  yet  it  is  not  said 
to  be  done  at  a  [court.  So  quaere,  whether  a  steward 
may  make  grants  by  copy  out  of  court;  but  if  a  steward 
can,  an  under-steward  cannot"  And  in  page  319.  he 
says :  —  "  My  Lord  Coke  says,  that  the  lord  may  make 
admittances  and  grants  by  copy  at  what  place  he  pleases, 
but  the  steward  of  the  manor  at  any  court  held  off  the 
manor  (for  out  of  the  court  it  is  said  by  him,  in  another 
place,  he  may  make  admittances  aud  grants  by  copy), 
cannot  make  any  admittances  or  grants  by  copy.  This 
seems  to  imply  that  the  lord  may  make  by  copy,  grants 
and  admittances,  at  a  court  held  off  the  manor,  or  else 
where  is  the  difference  between  the  case  of  the  lord  and 
the  steward?  and  in  the  next  case  but  one  it  is  re- 
solved, that  if  the  steward  at  a  court  held  off  the  manor 
make  any  grants  or  admittances,  they  are  all  void ;  but 
he  says  nothing  of  the  lord.  In  his  comment  upon 
Littleton  he  says,  the  court  baron  must  be  held  upon 
the  manor,  else  it  will  be  void.  As  Melwichfs  case  is 
reported  by  Croke,  it  is  there  said,  that  if  the  lord 
grant  away  the  freehold  of  his  copyholds,  the  grantee 
may  hold  courts  where  he  will  to  make  admittances 
and  grants.  If  then  a  grant  by  copy  or  admittance 
should  be  made  at  a  court  held  off  the  manor,  though  it 
be  a  court  baron,  why  should  it  be  void  ?  since  a  court 
baron  contains  in  it  two  courts,  one  for  the  freeholders, 
the  other  for  the  copyholders;  and  since  that  for  the 
copyholders  as  to  granting  copies,  &c,  may  be  held  off 

the 
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the  manor,  there  is  no  reason  that  because  the  coutt        188& 

baron  is  void,  that  therefore  the  admittance  should  be      ^     . 

'  Dor  den*  * 

void ;  for  they  are  as  two  distinct  courts,  and  the  ad-        Ltfac** 

mittance  bad  been  good,  had  the  court  been  only  the     Wim****^ 

copyholder's  court.     And  if  we  look  back  to  the  reason 

of  the  thing,  if  an  admittance  may  be  made  at  a  place 

off  the  manor,  why  not  at  a  court  held  off  the  manor? 

for  it  is  no  judicial  act ;  if  it  were,  surely  it  must  of 

necessity  be  done  in  court ;  and  therefore  it  was  held 

per  totam  curiam,  that  a  court  to  do  these  things  might 

be  held  off  the  manor :  it  is  not  distinguished  in  this 

case  between  the  grant  of  the  lord  or  steward:  but 

Coke  is  express  that  grants  by  stewards  at  courts  held 

off  the  manor  are  void.     Ideo  quaere  de  hoc  ?" 

Taking  the  whole  of  these  authorities  into  consider- 
ation, though  there  is  some  want  of  clearness  among 
them,  we  think  that  a  customary  court  cannot  be  held 
out  of  the  manor,  unless  there  be  a  custom  to  warrant 
it.  But  though  the  court  be  a  void  court,  that  only 
affects  such  things  as  are  required  to  be  done  at  a  court, 
as  presentments  by  the  homage,  imposing  fines  and 
amercements,  levying  fines,  suffering  recoveries,  &c; 
but  as  to  many  other  things,  though  they  are  correctly 
done  at  a  court,  it  is  not  essential  they  should  be  so* 
And  amongst  these  things  it  has  been  held,  that  the 
lord  may  grant  to  or  admit  a  copyhold  tenant,  not  only 
out  of  court,  but  also  out  of  the  manor :  the  fourth 
resolution  in  Melwiche?s  case  (a).  It  was,  therefore, 
competent  for  the  lord  himself  to  have  admitted,  or 
made  a  grant  to  these  persons  out  of  the  manor,  with- 

(a)  4  Co.  26*. 

out 
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1853.  put  any  consideration  of  a  court,  and  if  he  had  gone 

J^T^  alpne  tp  this  house,  and  these  persons  had  come  there, 

I*acb  he  might  have  made  out  a  grant  to  and  admitted  them, 


Fair****  and  have  delivered  seisin  by  the  rod,  and  thus  have 
^completed  two  of  the  ingredients  towards  making  them 
tenants  by  copy  of  court  roll.  But,  supposing  instead 
ff  that,  either  by  mistake  as  to  the  house  not  being 
within  the  manor,  or  under  other  circumstances,  twenty 
qr  thirty  persons,  one  of  whom  called  himself  the 
crier,  some  others  bailiffs,  beadles,  or  officers,  and  some 
homagers,  bad  assembled  there  about  the  lord,  and 
the  crier  bad  made  proclamation  to  open  a  court,  and 
had  sworn  persons  to  be  of  the  homage,  and  the  lord 
had  given  a  charge  to  those  persons  as  the  homage,  and 
they  had  made  presentments)  and  had  imposed  fines 
and  amercements,  and  fines  had  been  levied  and  re- 
coveries suffered,  all  which  would  have  been  void ;  and 
then  these  lessors  of  the  plaintiff  had  offered  them- 
selves to  receive  a  grant,  and  the  lord  had  made  and 
signed  a  grant  and  admitted  them,  and  had  delivered 
seisin  by  the  rod;  —  the  question  is,  whether  all  this 
machinery  of  a  court  would  have  invalidated  the  grant, 
pr  whether  it  would  have  been  mere  surplusage,  and 
•the  grant  and  seisin  remained  valid;  and  we  are  of 
opinion  that  as  there  are  effectual  words  of  grant,  and 
an  actual  seisin  delivered,  all  this  statement  about  the 
tcourt  is  only  to  be  considered  as  surplusage,  and  that 
the  grant  and  seisin  would  be  effectual*  Thus,  there- 
fore, it  would  be  if  the  lord  himself  had  made  the 
grant 

But  the  grant  itself,  or  admittance,  not  being  made 
by  the  lord  in  person,  it  is  necessary  to  consider  whe- 
ther 
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ther  it  was  made  by  aa  authorised  person.    And  the       ISM. 
first  question  upon  that  is,  whether  the  steward  of  a      ^radlen. 
nanor  can  admit  out  of  the  manor.    It  should  seem       i«acm 

mgtAut 

that  he  may  take  a  surrender  out  of  the  manor,  Hawsego  W«r*u». 
r.  Wild  (a).  And  so  it  would  appear  by  Dudfield  v. 
Jndrem  (4).  It  is  so  taken  in  Tukdy  r.  Hawkins  (*), 
and  the  Court  say  that  a  custom  to  the  contrary  would 
be  void.  That  is  perhaps  going  a  good  way,  for  in 
Bmdfidd  v.  Andrews  it  is  only  by  reasoning  and  queries 
that  it  is  thought  proper  the  steward  should  hare  such 
a  power.  But  as  to  an  admittance  out  of  the  manor, 
JUkefy  v.  Hawkins  (c)  is  express  that  the  steward  can- 
not admit  oat  of  the  manor.  And  the  fourth  resolution 
in  MdwichSs  cs*e(d)  and  Clifton  ▼.  Motyneux  (e)  are  to 
the  same  effect,  though  in  these  cases  it  is  said  that  the 
steward  cannot  admit  at  a  court  held  out  of  the  manor. 
Watkinsy  in  his  Treatise  on  Copyholds,  vol.i.  p.  553., 
seems  to  incline  to  the  opinion  that  a  steward  may  admit 
out  of  a  manor ;  bat  it  is  only  by  putting  queries  and 
reasoning  that  he  supports  that  opinion.  But  we  -are 
of  opinion  that  a  steward  cannot,  in  his  mere  diameter 
of  steward,  admit  oat  of  the  manor. 

But,  in  the  present  case,  Leake,  who  made  the  grant, 
derived  his  authority  from  the  deed  of  the  95th  of 
September  182S,  by  which  the  lessees  of  the  lord  of  the 
manor  appointed  him  steward  of  the  manor,  and  besides 
giving  him  the' usual  powers  and  authorities  to  hold 
courts,  and  to  do  all  acts  usual  and  customary  to  be 
done  by  stewards,  they  more  especially  authorised  and 

(a)  1  Rtll.  Abr.  500.  F.  3.  (6)  1  Soli.  184. 

(c)  1  Ld.  Baym.  76.  (<Q  4  Bep.  26.  b. 

(e)  4Jfcp.27.fl. 

empowered 
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18SS.       empowered  him  from  time  to  time  to  make  any  voluntary 
jetton,     grant  or  grants  of  all  or  any  customary  or  copyhold 

f**^*  lands  or  tenements  within,  or  holden,  or  parcel  of  the 
Warns**.  Mj j  manor>  und  i0  give  a  licence  or  licences  to  demise  or 
otherwise  as  he,  the  said  Charles  Leake,  should  think  fit, 
and  either  in  or  out  of  court,  as  fully  as  they  might  or 
could  do.  .  And  though,  from  one  part  of  the  instru- 
ment, it  seems  doubtful  whether  the  powers  conferred 
upon  him  are  not  merely  an  enlarged  explanation  of 
what  his  duties  are  as  mere  steward,  yet,  upon  the  whole 
of  the  instrument,  we  think  it  amounts  to  putting  Leake 
in  the  capacity  of  attorney  to  represent  the  lord  as  to 
surrenders,  grants,  and  admittances,  and  that  whatever 
the  lord  might  do  Leake  might  do  also,  and  that  he 
therefore  might  take  the  surrender  and  make  the  grant 
in  question  off  the  manor.  But  it  may  be  said  that 
Leake,  in  the  document,  does  not  profess  to  act  as  the 
general  attorney  of  the  lord,  but  only  as  steward ;  and 
that,  as  steward  alone,  he  could  not  make  the  grant : 
but,  as  to  that,  he  had  the  authority ;  and,  as  in  common 
parlance  he  would  be  called  steward,  who  is  generally 
taken  to  represent  the  lord  as  to  copyhold  matters,  we 
think  the  calling  himself  steward  is  sufficient,  and  that 
it  was  not  necessary  to  say  that  he  acted  as  the  general 
attorney  of  the  lord. 

But,  besides  making  the  grant  or  admittance  and 
delivery  of  seisin,  it  is  necessary,  in  order  to  make  the 
person  tenant  by  copy  of  court  roll,  that  the  admission 
should  be  notified  for  the  information  of  the  tenants  at 
the  next  court,  or  some  other  court,  according  as  the 
custom  of  the  manor  may  be ;  and  an  entry  of  it  should 
be  made,  either  by  a  certificate  of  the  lord,  or  the 

steward, 
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steward,  or  presentment  by  the  homage.    None  of  these       1833* 
have  been  done:    but  then   the  proceedings  at  this      t3~ZL 
supposed  court  are  entered  by  the  steward  in  the  court        L«ach 
rolls  as  if  done  at  a  court,  and  therefore  at  the  following     Wvixasss. 
court  after  the  admittance,  the  tenants  have  information 
of  what  has  been  done,  through  an  incorrect  medium, 
but  we  think  it  sufficient 

An  objection  may  be  made,  that  nothing  done  at  this 
supposed  court  should  be  allowed  to  have  any  effect,  as 
it  has  a  tendency  to  create  a  custom  to  hold  a  court  out 
of  the  manor ;  but,  if  such  were  adopted  again,  it  is 
probable  the  tenants  would  object  to  it:  this  supposed 
court  could  be  no  evidence  of  such  a  custom,  because,  if 
the  court  rolls  were  produced,  it  would  appear  that  the 
court  was  held  within  the  manor.  Besides,  even  if  it 
had  a  tendency  to  introduce  such  a  custom,  we  do  not 
think  that  it  could  affect  the  validity  of  the  admittance 
if  it  were  otherwise  sufficient 

Upon  the  whole  of  this  case,  although  this  irregular 
proceeding  has  brought  the  parties  into  considerable 
difficulties,  we  think  they  may  be  got  over;  and  that  the 
lessors  of  the  plaintiff  are  entitled  to  judgment 

Judgment  for  the  lessors  of  the  plaintiff. 
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ISSS. 

The  Kino  against  The  Trustees  of  the  Ches- 
hunt  Turnpike  Roads. 

Mandamus  liet     A   RULE  nisi  had  been  obtained  for  a  mandamus  to 
clerk  of  trustees  the  abore  trustees,  to  admit  Richard  Jordan  into 

general  tun.     &*  place  and  office  of  their  clerk. 

pike  acts, 

F.  Pollock  and  W.  H.  Watson  shewed  cause  {June  1 1th) 
against  the  rule,  which  was  supported  by  the  Solicitor- 
General  and  Sir  James  Scarlett.  In  opposition  to  the 
rule  it  was  argued  that  a  clerk  to  turnpike  trustees  had  . 
not,  by  the  general  turnpike  acts  (under  which  these 
roads  were  managed),  such  a  tenure  in  his  office,  as 
could  render  it  properly  the  subject  of  a  writ  of  man- 
damus. On  the  other  hand  it  was  urged  that  under  the 
provisions  of  the  acts,  and  particularly  4  6. 4.  c.  95.  s.4S. 
and  9  6. 4.  c.  77.  s.  15.,  the  clerk  had  a  valuable  estate 
in  his  office ;  that  by  4  6.  4.  c.  95.  s.  39.,  the  order 
appointing  such  clerk  could  not  be  revoked  without 
certain  notices  aud  formalities,  nor  without  the  assent  of 
a  greater  number  of  trustees  than  concurred  in  making 
the  order ;  and  that  the  case  was  entirely  different  from 
that  of  a  vestry  clerk,  (Rex  v.  The  Churchwardens  of 
Croydon)  (a),  who  had  no  lasting  interest  in  his  office, 
but  might  be  elected  merely  pro  hac  vice* 

The  Court,  on  consideration  of  the  clauses  referred 
to,  and  particularly  on  a  comparison  of  sections  43  and 

(a)  5  T.  R>  713. 

39  of 
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39  of  4  G.  4.  c.  95.,  were  of  opinion  that  a  mandamus        18S3. 
lay;  and  they  consequently  made  the  rule  absolute  (a).        _ 

(a)  In  Iftfary  term  1829,  Che  Court  granted  a  rule  nisi  for  a  manda-   ^e^uMeeiof 
mus  to  the  trustees  of  the  Hmckaey  turnpike  roads  (Berkshire)  to  admit       Cnxsmm* 
certain  persons  to  the  office  of  clerks  to  the  said  trustees.     Cause  was  Roads. 

shewn  in  Trinity  term  following,  and  the  Court  directed  the  matter  in 
dispute  to  be  tried  on  a  feigned  issue,  which  being  found  against  the  pro* 
seculars  of  the  mandamus,  the  rule  was  ultimately  discharged  with  < 


The  King  against  The  Justices  of  Cheshire.     Wednesday. 

June  12th. 

A  RULE  had  been  obtained,  calling  upon  the  justices  An  adjudication 
to  shew  cause  why  a  mandamus  should  not  issue,  under  n  0.8. 
commanding  them  to  enter  continuances  and  hear  the  Aicting'penal." 
appeal  of  Richard  Oxton  against  an  order  of  two  justices,  aSswSlw  U" 
dated  the  11th  of  February  1833,  by  which  he  was  J^J^^ 
required  to  pay  Sir  Thomas  Stanley  Massey  Stanley,  *■*■■») "  •* 
Bart,  721.  5s.,  being  double  the  value  of  goods  fraudu-  *«Hr?fction, 

and  cannot. 

lently  removed  by  the  said  JS.  O.  to  prevent  their  being  therefore,  bfce 

^^  a  conviction, 

distrained  for  rent  due  to  the  said  Sir  Thomas.     It  be  returned  to 

the  sesiions  in 
appeared  by  affidavit  that  an  order  was  made  as  above  an  amended 

upon  the  said  22.  0.,  pursuant  to  11  G.2.  c.  19.  5.4., 

under  the  hands  and  seals  of  two  justices,  who,  on 

t&e  same  day,  gave  22.  0.  a  copy  of  the  order*      He 

appealed  against  it,  first  giving  the  justices  due  notice. 

The  appeal  was  entered  on  the  third  day  of  the  sessions ; 

the  last  day,  according  to  the  practice  there,  for  entering 

appeals.     The  original  order  was  defective  in  point  of 

form.     On  Monday,  the  first  day  of  the  sessions,  the 

two  justices  caused  a  new  and  different  order  (but  not 

varying  as  to  the  facts  or  nature  of  the  offence)  to  be 

filed  with  the  clerk  of  the  peace,  giving  notice  of  it  on 

the  same  day  to  the  appellant.    The  appeal  came  on  to 

be  heard  on  the  Saturday,  and  the  appellant  banded  in 

the 
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the  original  order,  and  proved  his  notice  of  appeal ; 
but  the  respondents  contended  that  the  second  order 
against        was  the  on]„  one  0f  which  the  Court  could  take  notice ; 

The  Justices  of  J 

Chabux.      and  the  sessions  so  held*     The  new  order  was  then 
confirmed  without  opposition  (a). 

(a)  The  original  order  was  intended  to  follow  the  precedent  (No.  9.) 
in  1  Chilly  t  Burn,  p.  1009.,  tit  Distress  for  Bent,  xxi.,  but  was  inac- 
curately framed.     The  amended  order  was  as  follows :  — 

"  Whereas  T.  W.  of  P.,  in  the  county  of  Chester,  Gent,  agent  for  and 
on  behalf  of  Sir  Thomas  &  M.  Stanley,  Bart.,  did,  on,  &c.  at,  &c,  duly 
make  and  exhibit  before  me  the  Rev.  R.  M.  F.,  clerk,  being  one  of  bis 
Majesty's  justices,  &c.  residing  near  the  place  whence  the  goods  and 
chattels  hereafter  mentioned  were  removed,  and  not  being  interested  in  the 
premises  hereinafter  mentioned  whence  the  same  were  removed,  his  com- 
plaint and  information  in  writing  against  B.  0.  of,  &c.  labourer,  thereby 
setting  forth,"  &c.  (stating  the  charge  laid  in  the  information,  via.  that 
one  IF.  0.  was  indebted  to  Sir  37.  S.  M.  S.  for  rent  of  certain  premises 
occupied  by  the  said  W.  0.,  and  that  the  said  rent  being  in  arrear  R*  0. 
did  wilfully  and  knowingly  assist  him  in  fraudulently  removing  from  the 
.  premises  six  cows,  the  goods  and  chattels  of  the  said  IT.  0.,  being  under 
the  value  of  SOL,  and  of  the  value,  &c.  with  intent  to  prevent  their  being 
distrained  for  the  said  rent)  "  And  thereupon  the  said  B.  0,  being  duly 
summoned  to  appear  before  two  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Chester,  on,  &c.  at,  &c  to  answer  the  said  com- 
plaint and  information ;  and  the  said  B.  0.  having  appeared  accordingly 
before  us  the  said  R.  M.  F.  and  the  Rev.  U.  C,  clerk,  being  two  of  his 
Majesty's  justices,  &c. :  now  we  the  said  justices  residing,  &c  and  not 
being  either  of  us  interested,  &c.  in  the  presence  of  the  said  B.  0.,  having 
heard  and  examined  the  witnesses  produced  by  the  said  2*.  W.  upon  oath 
(we  the  said  justices  having  then  and  there  full  power  and  authority  to 
administer  the  oaths  to  the  said  witnesses)  touching  the  said  complaint 
and  information,  and  having  heard  what  was  alleged  by  the  said  B.  0.  in 
his  defence,  and  having  also  enquired  in  better  manner  upon  oath  the 
value  of  the  said  cows,  and  upon  due  consideration  had  in  the  premises, 
do  hereby  adjudge  that  the  said  It.  0.  is  guilty  of  the  offence  with  which 
he  is  charged  in  and  by  the  said  complaint  and  information,  according  to 
the  form  of  the  statute,  Ac. ;  and  the  said  justices  do  adjudge  and  order 
the  said  B.  0.  to  pay  to  the  said  Sir  7.  S.  M.  &,  Bart.,  the  sum  of  78*.  5*., 
%  being  double  the  value  of  the  said  cows,  goods,  and  chattels  in  the  said 

complaint  mentioned,  on  or  before  the  18th  day  of  February  now  neat, 
&c.  In  witness  whereof  we  the  said  justices  to  this  order  have  put  our 
hands  and  seals,  at,  &c  on,"  &c. 

Signed  and  sealed  by  the  two  justices. 

Cot- 
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Cottingham  now  shewed  cause  against  the  rale.     Jus-        1833. 
tices  may  return  a  conviction  to  the  sessions  in  a  more         ~  ,„ 

*  The  Kimo 

formal  shape  than  that  in  which  it  was  drawn  up,  al-        again* 

r  *  The  Justice*  of 

though  a  copy  has  been  delivered  to  the  party  convicted,  Ch*shi&i. 
Rex  v.  Barker  (a);  and  the  copy  so  returned  to  the 
sessions  is  the  only  one  which  that  Court  ought  to  notice, 
Rex  v.  Allen  {b).  The  instrument  returned  here,  is 
drawn  up  as  an  order,  because  the  statute  so  directs, 
but  it  is  in  substance  a  conviction.  [Parke  J.  The 
moment  the  justices  have  put  their  hands  and  seals  to 
it,  meaning  it  to  be  an  order,  it  is  one,  and  must  be 
subject  to  the  same  rules.]  Being  substantially  a-  con- 
viction, it  is  witbin  the  reason  of  Rex  v.  Barker  (as), 
and  ought,  like  a  conviction,  to  be  returnable  in  an 
amended  form.  The  error  here,  in  the  original  instru- 
ment, was  a  mere  mistake,  and  if  it  could  not  have  been 
corrected,  the  sessions  would  have  had  to  adjudicate 
upon  an  order  which  was  absurd  on  the  face  of  it. 
[Denman  C.  J.  They  must  have  done  so  if  it  was  the 
order  appealed  against  If  an  order  of  removal  were 
absurd,  could  a  new  one  be  filed  at  the  sessions  ?  The 
absurdity  of  the  instrument  cannot  increase  the  power 
of  the  justices.  PattesonJ.  In  Rex  v.  Bissex(c)  it 
was  expressly  held  that  an  instrument  of  this  kind  was 
to  be  treated  as  an  order,  and  not  as  a  conviction.] 

Whitcombe,  contra,  was  stopped  by  the  Court. 

Denman  C.  J.     The  strongest  point  in  favour  of  the 
respondents  is,  that  the  statute  directs  the  justices  to 

(a)  1  Ea*t  186.  (b)  15  East,  353. 

(c)  1  Chitty't  Burn,  985.  note  (a),  tit.  DUlreufor  Rent,  V.     Sayert 
Hep*  304. 

Vol.  V.  G  g  determine 


442 


CASES  in  TRINITY  TERM 


The  Kiyo 

against 

The  Justices  of 


183S.  determine  whether  or  not  the  person  be  guilty,  which 
certainly  makes  the  proceeding  very  like  a  conviction* 
But  still  the  adjudication  is  to  be  by  an  order.  One 
Chzshiu*  distinction  between  an  order  and  a  conviction  is  decisive ; 
namely,  that,  in  a  conviction,  evidence  is  set  out,  upon 
which  the  court  of  appeal  is  to  form  a  judgment :  in  an 
order,  none  is  stated.  The  document  here  is  only  an 
order;  and  the  consequence  is,  that  the  party  affected 
had  a  right  to  appeal  against  it  in  the  form  in  which  it 
was  made.     The  rule  must  be  absolute* 


Littledale,  Parke,  and  Patteson  Js.  concurred. 

Rule  absolute* 


Wednesday) 
June  12th. 


The  King  against  The  Duke  of  Beaufort. 


A  custom  for 
the  jurors  of  a 
court  leet 
holden  for  a 
borough  and 
manor,  to  pre- 
sent persons  to 
be  admitted 
burgesses  of  the 
borough,  and 
for  the  persons 
so  presented  to 
be  admitted 
and  sworn  in 
burgesses,  was 
held,  on  motion 
in  arrest  of 
judgment,  to 
be  valid  in  law. 


A/f  AND AMUS  to  the  defendant,  lord  of  the  borough 
and  manor  of  Loughor,  in  the  county  of  Glamor- 
gan, and  to  the  steward  and  port-reeve,  recited  that  the 
borough  and  manor  of  Loughor  was  an  ancient  borough 
and  manor,  and,  by  immemorial  usage  and  custom  used 
in  the  borough,  the  jurors  of  the  court  leet  holden  for 
the  borough  and  manor  of  Loughor  have  and  exercise, 
and  of  right  ought,  &c.  the  privilege  and  authority  of 
presenting  persons  to  be  admitted  burgesses  of  the  said 
borough;  and  by  such  immemorial  usage  and  custom 
the  persons  so  presented  by  the  jury  to  be  admitted 
burgesses  have  been  used  to  be  and  of  right  ought  to 
be  sworn  in  by  the  steward  of  the  borough  and  manor, 
and  admitted  burgesses  thereof;  and  further  recited 

that 
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that  one  T.  Wallers,  on  the  2d  of  May  1828,  was,  by  1838. 
the  jury  of  the  court  leet  holden  for  the  borough  and  j^TkT 
manor,  presented  as  a  fit  person  to  be  admitted  a  bur-  **£&£  * 
gess  of  the  borough,  and  in  respect  thereof,  according  B*awo*t* 
to  such  immemorial  usage  and  custom,  had  a  right  to  be 
sworn  in  and  admitted  a  burgess  of  the  borough,  and  that 
he  had,  since  such  presentment,  demanded  to  be  sworn 
in  and  admitted,  but  had  been  refused :  it  then  com- 
manded the  defendants  to  cause  him  to  be  sworn  in  and 
admitted.  The  lord  and  steward,  after  denying  the  cus- 
tom stated  in  the  mandamus,  returned,  as  the  imme- 
morial custom  used  in  the  borough,  that  "  all  persons 
admitted  or  claiming  to  be  admitted  burgesses  have 
been  and  ought  to  be  presented  by  the  jurors,  previous 
to  their  being  admitted  and  sworn  as  burgesses  of  the 
borough;  but  that  no  person  by  the  said  jurors  pre- 
sented to  be  such  burgess  has  been  or  ought  as  of  right 
to  be  sworn  and  admitted  a  burgess,  except  persons 
being  sons  of  burgesses  of  the  borough,  born  after  their 
fathers  have  been  sworn  in  burgesses,  and  persons  mar- 
ried to  the  daughters  of  burgesses,  born  after  their 
fathers  have  been  so  sworn  in,  and  persons  having 
served  apprenticeships  for  the  term  of  seven  years  to 
burgesses  of  the  borough,  residing  during  such  ap- 
prenticeship within  the  borough,  and  which  persons 
have  been  used  and  ought  to  be  thereupon  duly  pre- 
sented by  the  said  jurors  to  be  admitted  burgesses  of 
the  borough.  The  return  then  stated  that  Walters  did 
not  come  within  any  one  of  those  classes  of  persons, 
and  that  he  was  not  qualified  to  be  admitted  a  burgess 
on  any  presentment  of  the  jurors,  and  that  he  was  not 
duly  presented  by  the  jurors  to  be  of  right  thereupon 
G  g  2  admitted. 
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1S8S.       admitted.    The  return  of  the  port-reeve  is  not  material. 

The  prosecutor,  hy  his  plea,  denied  that  the  custom 

agmnu       was  limited,  as  in  the  return  was  alleged;  apd  upon 

TbtDukeof  .  * 

Bbmvoay.  that  issue  was  tendered  and  joined.  At  the  trial  before 
Jlderson  J.,  at  the  Spring  assizes  for  the  county  of 
Glamorgan,  1 832,  the  jury  found  a  verdict  for  the 
crown.  A  rule  nisi  was  afterwards  obtained  to  arrest 
the  judgment,  upon  the  ground  that  the  custom  stated 
in  the  mandamus  was  bad,  inasmuch  as  the  effect  of  it 
was  to  constitute  the  leet  jury  of  the  borough  and  manor 
of  Loughor  electors  of  the  freemen  for  that  borough, 
which  jury  might  possibly  consist  of  persons,  none  of 
whom  were  corporators,  or  even  inhabitants  of  the 
borough. 

22.  V.  Williams  in  this  term  shewed  cause.  The  cus- 
tom stated  in  the  mandamus  is  good.  In  Rex  v.  Row- 
land (a))  a  plea  to  a  quo  warranto  stated  that  a  court 
leet  was,  in  part,  holden  in  the  morning  and  in  part  in 
the  evening;  and  that  the  usage  had  been  to  elect  a 
burgess  to  be  mayor  at  the  morning  court ;  and  it  was 
proved,  in  addition,  that  a  jury  of  the  leet  used  to  present 
the  person  elected  to  be  sworn  in  by  the  steward  at  the 
evening  court,  which  burgess  had  been  accustomed  to  be 
sworn  into  the  office  of  mayor,  at  such  evening  court,  by 
the  steward  or  his  deputy ;  and  the  only  objection  there 
taken  was,  that  the  latter  usage  ought  to  have  been 
stated  in  pleading,  as  a  necessary  part  of  the  custom. 
In  Rex  v.  Joliffe  (&),  a  similar  custom,  as  to  the  nomi- 
nation of  jurors,  was  stated,  and  no  objection  taken. 
There  is  no  reason  why  the  king  should  not  grant  to 
the  court  leet  for  the  manor  and  borough,  authority  to 

(a)  3  JS.  $  A.  ISa  (b)  2B.$C.  54. 

present 
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present  persons  to  be  admitted  burgesses  of  the  borough,        1893. 

nor  why  such  persons  should  not  be  admitted :  and.  if       ' 

r  lb«  Kino 
such  a  grant  would  be  good,  a  custom  which  may  be        *e°m* 

presumed  to  have  originated  in  such  a  grant  may  be  Bbaotob*. 

equally  so. 


Ludlow  Serjt.  and  Whitcombe  contriL  The  single 
question  is,  whether  the  custom  stated  in  the  mandamus 
be  good ;  and  the  Court  ought  to  see  affirmatively  on 
the  face  of  the  record  that  it  is  so.  Rex  v.  Bird  {a) 
shews  that  a  bye  law  is  void  which  purports  to  give  a 
voice  in  the  election  to  any  person  who  does  not 
possess  it  under  the  custom  or  charter,  as  if  it  be  given 
to  the  recorder  when  not  a  corporate  officer,  but  merely 
a  legal  adviser :  and  Lord  Elleiiborough  there  says,  "  He 
may  be  a  stranger  to  the  corporation,  and  therefore  there 
could  be  no  delegation  of  the  elective  power  to  him."  It 
is  clear  that  the  leet  jury  may  consist  of  strangers :  in 
Comyn's  Digest,  tit.  Leet,  G.  1.  it  is  stated,  "  that  if 
there  be  not  twelve  present  in  the  leet  a  stranger  may 
be  sworn  on  the  inquest,  and  the  steward  may  compel  a 
stranger  travelling  within  the  leet  to  be  sworn."  Besides, 
the  prosecutor's  plea  negatives  the  custom  stated  in  the 
return,  which  would  limit  the  power  of  the  leet  to  the 
appointment  of  persons  falling  within  the  three  specified 
classes.  In  order,  therefore,  to  support,  in  point  of 
law,  the  custom  relied  on  by  the  crown,  it  must  be 
maintained  that  a  body  of  strangers  to  a  corporation 
may  possess  the  right  of  compelling  the  admission  into 
it  of  any  persons  they  may  think  fit  to  select,  though 

(a)  13  Eagt,  384. 

G  g  3  such 
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183  d.        such  persons  also  may  be  wholly  unconnected  with  the 

T^ltea      corP°ration- 
again*  Cur.  adv.  VUlt. 

The  Duke  of 
Bxaofokt. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  custom  set  out  in  the  man- 
damus, and  the  return  and  traverse,  his  lordship  pro- 
ceeded as  follows:  — The  case  was  tried  before  my 
brother  Alderson  at  the  assizes  for  the  county  of  Gla- 
morgarij  and  a  verdict  found  for  the  crown.  A  motion 
was  afterwards  made  in  arrest  of  judgment,  upon  the 
ground  that  the  custom  stated  on  the  record  was  bad, 
inasmuch  as  the  effect  of  it  was  to  constitute  the  leet 
jury  of  the  borough  and  manor  of  Loughor  electors 
of  the  freemen  for  that  borough,  which  jury  may  pos- 
sibly consist  of  persons  none  of  whom  are  corporators, 
nor  even  inhabitants  within  the  borough.  It  does  not 
appear  upon  the  pleadings  whether  the  borough  and 
manor  are  co-extensive,  but  it  does  appear  that  one 
leet  jury  serves  for  both ;  and  we  must  presume  that 
such  jury  is  properly  and  legally  constituted.  We  have 
examined  the  authorities  which  bear  upon  this  sub- 
ject, none  of  which  are  directly  in  point,  and  which 
need  not  therefore  be  cited;  and  we  are  of  opinion, 
that  there  is  nothing  unreasonable  or  illegal  in  a  custom 
which  gives  to  the  leet  jury  of  the  borough  (although  it 
be  also  the  jury  of  the  manor)  the  right  of  electing  the 
members  of  the  corporation,  in  whom  the  government 
of  that  borough  is  vested. 

The  existence  of  the  custom  has  been  found  by  the 
verdict,  and  therefore  judgment  must  be  entered  for  the 
crown. 

Judgment  for  the  crown. 


in  the  Third  Year  op  WILLIAM  IV. 


Cottle  against  Warrington,  Clerk.  rw«**f*y, 

Jane  12th. 

P  Michaelmas  term  1832,  W.  H.  Watson,  on  behalf  A  judgment 
entered  up  on 

of  Messrs.  Meggison,  Pringle,  and  Manisty,  creditors  a  warrant  of 
of  the  above-named  defendant,  obtained  a  rule  calling  by  a  beneficed 
on  the  plaintiff,  on  one  Charles  Metcalfe,  and  on  the  the  North  Rid. 
Archbishop  of  York,  to  shew  cause  as  follows ;  viz.  insecure  pay^' 

Why  the  said  Archbishop  should  not  forthwith  sus-  SmuUy^need 
pend  the  several  sequestrations  by  him  granted  at  the  ^ed  under" 
suit  of  the  plaintiff,  and  now  remaining  unsatisfied,  so  fof^uS,*t; 
far  as  the  same  relate  to  or  affect  the  vicarage  and  ^b^5?fe* 
parish  church  of  Leehe,  in  the  North  Riding  of  the  *J»  me bene- 
county  of  York$  and  why  he  should  not  make  a  return  affectedly  the 

Judgment* 

.to  the  writ  or  writs  under  which  the  said  plaintiff  (or      The  judg- 
ment was  for 
Charles  Metcalfe  of,  &c.,  in  the  name  of  the  plaintiff,)  isoof.    The 

warrant  of  at- 

has  received  the  profits  of  the  said  vicarage  since  the  tomey  provided, 
10th  of  August  last,  and  shew  what  has  been  levied  death  of  the 
thereon ;  and  why  the  amount  so  levied  should  not  be  fuUpa^mein 
paid  over  by  the  said  C.  Metcalfe  to  the  said  M.9  P.,  and  t^SS£ 
M. ;  and  why  the  said  archbishop  should  not  forthwith  Xoddbeen- 
execute  a  writ  of  sequestrari  facias  issued  at  the  suit  of  JJJJjJ^™  *" 
the  said  M.9  P,,  and  M.9  and  levy  the  debt  and  damages  JJJJJJ^JjJf" 
in  the  said  writ  mentioned,  out  of  the- growing  profits  of  be!nJ 8i«ned  °y 
the  said  vicarage;  and  why  it  should  not  be  referred  to  ditor»  wl>osued 

out  a  Bequea- 
the Master  of  this  Court  to  ascertain  what  sums   of  trari  facias 

thereupon,  it 

money  the  said  C  Metcalfe  hath  from  time  to  time  appeared  that 

at  that  time  the 
former  creditor 
had  by  sequestrations  levied  more  than  1800?.  for  arrears  of  his  annuity,  and  there  were 
arrears  still  dne.  The  Court  ordered  that  satisfaction  should  be  entered  on  the  roll  of  the 
former  judgment,  as  of  the  date  when  judgment  was  signed  by  the  second  creditor ;  and 
that  the  sums  levied  since  should  be  paid  over  to  him.  But  they  refused  to  order  payment 
to  this  creUitor  of  the  surplus  over  18002.,  levied  before  the  signing  of  his  judgment. 

G  g  4  levied 
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18SS.       levied  and  received  under  and  by  virtue  of  writs  of 
c  execution  or  sequestration  from  time  to  time  issued  in 

against       pursuance  of  a  judgment  obtained  by  the  plaintiff  James 
Cottle  against  the  defendant  upon  a  warrant  of  attorney 
dated  the  9th  of  August  1811 ;  and  why,  if  the  master 
shall  find  that  he  hath  levied  or  received  more  than 
1800/,,  he  should  not  refund  the  surplus,  and  pay  to 
the  said  M.,  P.,  and  M.,  so  much  thereof  as  may  be 
necessary  to  satisfy  their  said  debt  and  damages  (the 
said  defendant  consenting  thereto),  and  pay  the  residue, 
if  any,  to  the  defendant ;  and  why  the  said  C.  Metcalfe 
should  not  cause  satisfaction  to  be  entered  upon  the 
roll  of  the  judgment  so  obtained  by  the  plaintiff  against 
the  said  defendant,  and  why  he  should  not  pay  the  costs 
of  this  application. 

It  appeared  that  the  defendant,  by  indenture  of  the 
9th  of  August  1811,  in  consideration  of  900/.,  granted 
to  the  plaintiff  an  annuity  of  150/.,  payable  as  therein 
mentioned,  and  charged  upon  the  vicarage  of  St.  Law* 
rence  Jewry,  London,  for  ninety  years,  if  the  defendant 
should  so  long  live ;  and  covenanted  that,  if  he  should 
,  exchange  that  vicarage  for  any  other  living,  he  would 
charge  the  latter  with  the  annuity.  He  also  executed 
a  warrant  of  attorney,  of  the  above  date,  to  suffer 
judgment  in  an  action  of  debt  for  1800/.  at  the  plain- 
tiff's suit;  with  a  memorandum  or  defeazance,  stating 
that  the  said  warrant  of  attorney  was  given  for  securing 
to  the  plaintiff,  his  executors,  &c.  an  annuity  of  150/. 
for  the  defendant's  life,  by  equal  quarterly  payments 
on,  &c,  as  mentioned  in  an  indenture  of  the  same 
date,  between,  &c. ;  and  it  was  thereby  agreed,  that  no 
execution  should  issue  upon  such  judgment  unless  and 
until  some  quarterly  payment  of  the  said  annuity  should 

be 
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be  in  arrear  thirty  days,  and  then  and  in  every  such        1833. 

case  it  should  be  lawful  for  the  said  plaintiff,  his  exe-        ~ 

cutors,  &c^  from  time  to  time  to  sue  out  execution  for        again* 

Wauumotoy* 
the  recovery  of  the  arrears  of  the  said  annuity  and  every 

part  thereof,  and  all  costs  and  charges  attending  the 
non-payment  thereof  (a) :  and  it  was  thereby  also  agreed 
that  from  and  after  the  decease  of  the  defendant,  and 
full  payment  of  the  arrears  and  costs,  the  plaintiff  bis 
executors,  &c  should,  on  the  request  and  at  the  cost 
of  the  defendant's  heirs,  executors,  &c  acknowledge 
satisfaction  of  the  said  judgment  on  the  record.  The 
plaintiff  sold  the  annuity  for  800/.  to  Metcalfe,  who,  in 
February  1814,  sequestered  the  vicarage  of  St.  Lawrence 
Jewry  by  virtue  of  a  judgment  entered  up  in  the 
plaintiff's  name  on  the  warrant  of  attorney.  In 
November  following  the  defendant  exchanged  that 
vicarage  for  the  vicarage  of  Leeke,  which,  in  the  ensuing 
May,  was  sequestered  for  payment  of  the  annuity,  and 
continued  under  sequestration,  on  the  same  account, 
down  to' the  present  time.  In  November  1818  the  de- 
fendant, at  Metcalfe's  request,  executed  a  deed,  charging 
the  annuity  on  his  vicarage  of  Leeke,  by  way  of  substitu- 
tion for  the  vicarage  of  St.  Lawrence  Jewry,  .making 
such  annuity  payable  to  Metcalfe,  his  executors,  &c, 
and  covenanting  with  him  for  the  payment  thereof. 
A  memorial  of  this  indenture  was  registered  in  the 
North  Riding  of  Yorkshire,  pursuant  to  8  G.  2.  c.  6., 
in  the  same  month  of  November.  The  said  Metcalfe,  by 
virtue  of  the  judgment  entered  up  in  the  name  of  the 
plaintiff  issued  from  time  to  time  divers  writs  of 
sequestrari  facias;  and  the  defendant,  in  his  affidavit, 

(a)  See  Cokbnok  v.  Layton,  4  S.  $  Ad.  578. 

stated 
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1895.        stated  his  belief  that  the  amount  levied  under  such  writs 
T~~       exceeded  1800/.,  and  that  the  judgment  had  been  long 

against  ggQ  satisfied. 

Wa&AMKSTO*. 

The  defendant  was  also  indebted  to  Messrs.  Meggison, 
Pringle,  and  Manisty,  as  his  attornies,  in  the  sum  of 
500/.  for  business  done,  and  advances ;  to  secure  which 
he  gave  them  a  warrant  of  attorney,  dated  August  9th, 
1 832,  to  suffer  judgment  for  500/.  and  costs.  Judgment 
was  entered  up  thereon  by  Meggison,  Pringle,  and 
Manisty,  on  the  10th  of  August  18S2,  and  a  memorial 
of  such  judgment  registered  in  the  registry  for  the 
North  Riding,  pursuant  to  the  statute.  They  after- 
wards issued  a  fi.  fa.  upon  the  judgment,  directed  to 
the  sheriffs  of  London,  who  returned  nulla  bona,  and 
certified  that  the  defendant  was  a  beneficed  clerk,  &c. 
M.,  P.,  and  M.  then  sued  out  a  writ  of  sequestrari  facias 
directed  to  the  Archbishop  of  York,  commanding  him 
to  sequester  the  vicarage  of  Leeke,  and  hold  the  same 
till  he  should  have  levied  their  debt  and  damages  out 
of  the  profits.  At  the  time  of  the  present  application 
the  last-mentioned  writ  remained  in  the  Archbishop's 
hands,  ready  to  be  executed  so  soon  as  the  writ  or  writs 
of  sequestrari  facias  issued  in  the  name  of  the  plaintiff, 
at  MetcalfSs  instance,  should  be  satisfied,  or  the 
sequestrations  issued  thereon  should  be  relaxed.  There 
was  no  judgment  against  the  defendant  registered  in 
the  North  Riding,  except  that  obtained  by  Messrs. 
Meggison,  Pringle,  and  Manisty. 

Metcalfe,  in  his  affidavit  in  opposition  to  the  rule,  stated 
that  he  had  caused  several  writs  of  sequestration  to  be  is- 
sued on  the  judgment  obtained  by  him,  and  sequestrations 
to  be  granted  thereon,  for  levying  the  arrears  of  annuity 

upon 
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1  upon  the  vicarage  of  Leeke,  but  only  such  arrears  (with        18SS. 

costs)  as  from  time  to  time  had  become  and  were  due  at 
the  time  of  issuing  such  sequestrations,  and  not  for  levying 
the  penalty  of  1800/.  in  the  warrant  of  attorney  and  judg- 
ment mentioned ;  and  that  a  large  amount  still  remained 
due  to  him  in  respect  of  the  sums  directed  to  be  levied 
under  the  said  writs  of  sequestrari  facias,  and  sequestra- 
tions; and  that  he  claimed  to  retain  the  rents  and 
profits  received  by  him,  towards  payment  and  satisfaction 
of  the  said  several  arrears,  and  to  collect  such  rents  and 
profits  until  his  demands  should  be  fully  satisfied. 
Metcalfe  also  suggested  that  the  exchange  of  St. 
Laurence  Jewry  for  Leeke,  was  made  for  the  purpose 
of  defeating  the  sequestration  on  the  former  vicarage. 

KM/,  in  Easter  term  last,  shewed  cause.  The  first 
ground  laid  for  this  application  is,  that  the  judgment 
entered  up  in  the  name  of  the  plaintiff,  not  being  re- 
gistered, is  fraudulent  and  void  as  against  the  registered . 
judgment  of  Meggison,  Pringle,  and  Manistyy  by  the 
provision  of  8G.2.  c.6.  s.\.;  and,  consequently,  that 
the  writs  ought  to  be  set  aside.  But  the  case  is  not 
within  that  statute.  The  statute  was  intended  to  pre- 
vent the  secret  conveyance  or  incumbering  of  lands ; 
and  it  requires  the  registration  of  all  deeds  and  con- 
veyances, judgments,  &c.  whereby  any  lands,  tenements, 
or  hereditaments  may  be  any  way  affected  in  law  or 
equity.  The  proceeding  upon  this  judgment  begins 
with  a  fi.  fa.,  to  which  the  sheriff  returns,  that  the  de- 
fendant is  a  beneficed  clerk,  having  no  goods  in  the 
bailiwick  upon  which  a  levy  can  be  made,  and  then  the 
writ  issues  for  sequestering  the  ecclesiastical  goods.    It 

cannot 
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Com* 

qfamtf 
Waaalkqtom* 


1838.  cannot  be  said  that  this  judgment  "  affects  the  lands" 
within  the  meaning  of  the  statute.  As  to  the  other 
point,  that  Metcalfe  has  received  more  than  1800/.,  and 
that  nothing  beyond  that  sum  ought  to  have  been  levied, 
it  may  be  proper,  in  the  first  instance,  that  the  Master 
should  ascertain  what  has  in  feet  been  received. 

W.H.  Watson  contra.  The  words  of  8  G. 2.  c.  6.  s.  1. 
extend  to  all  "  honours,  manors,  lands,  tenements,  and 
hereditaments,"  and  require  a  memorial  to  be  registered 
of  all  deeds,  conveyances,  judgments,  statutes,  and 
recognizances,  "  of  or  concerning,  or  whereby"  such 
lands,  &c.  "  may  be  any  way  affected  in  law  or 
equity."  [Parke  J.  Suppose  there  are  two  judgments, 
and  the  party  who  has  obtained  the  later  judgment 
first  sues  .out  execution.  Which  execution  would 
have  the  priority?]  The  first  sued  out.  [Parke  J. 
Then  the  judgment  does  not  affect  the  lands.  Little- 
dale  J.  How  can  it  be  said  that  a  judgment  affects 
the  glebe  of  a  vicarage  ?]  The  fieri  facias  de  bonis 
ecclesiasticis  issues  on  a  judgment;  on  that  writ  a 
sequestration  issues,  whereby  the  profits  of  the  land 
may  be  taken  in  the  same  manner  as  the  profits  of  the 
land  were  taken  at  common  law,  by  a  writ  of  levari 
facias  (a).  It  is  difficult  to  say  how  the  land  can  be 
more  immediately  affected.  [Parke  J.  To  come  within 
the  meaning  of  the  statute,  the  judgment  ought  to  bind 
the  lands.  Here  that  was  not  the  case.  Nor  was  the 
living  affected,  in  the  sense  of  the  act,  by  the  judgment] 
The  words  in  the  statute,  "  in  any  way  affected  in  law 
or  in  equity,"  were  meant  to  have  an  operation  beyond 

(o)  Arbudcle*.  Contain,  3  Bos.  f  Put.  421. 

the 
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the  word  "  bound"    If  the  land  was  not  immediately,        18SS. 
it  was  mediately,  affected  by  the  judgment. 

ogam* 

The  Court  (a),  however,  being  of  opinion,  that  the 
judgment  did  not  need  registration,  referred  it  to  the 
Master  to  ascertain  what  had  been  levied  under  the  writs 
sued  out  by  Metcalfe. 

The  Master  now  reported  that  Metcalfe,  down  to 
4*gust  10th,  1832,  had  levied  2393/.;  and  Watson  moved 
that  the  report  should  be  confirmed,  and  that  so  much 
of  his  rule  as  was  not  already  disposed  of  by  the  pro* 
ceedings  which  had  taken  place,  should  be  made 
absolute. 

KtUy  shewed  cause.  By  the  terms  of  the  defeasance 
of  the  warrant  of  attorney,  the  plaintiff  was  to  be  at 
liberty  from  time  to  time  to  levy  the  arrears  of  the 
annuity.  The  judgment  was,  therefore,  a  mere  security, 
by  virtue  of  which  the  arrears  might  be  levied.  When 
the  arrears  had  been  levied,  then  the  judgment,  by  the 
agreement  of  the  parties,  might  be  put  in  force  for 
future  arrears.  The  judgment  has  only  been  enforced 
for  levying  the  arrears*  \Parke  J.  The  judgment  may 
be  a  security;  but  you  cannot  levy  in  all  above  the 
amount  If  the  arrears,  at  one  time,  had  amounted  to 
2000&,  it  is  clear  you  could  not  have  levied  above  the 
penal  sum.]  This  is  not  like  an  ordinary  judgment.  By 
the  defeasance  to  the  warrant  of  attorney  it  is  agreed 
that  no  execution  shall  issue  till  some  quarterly  payment 
be  in  arrear  thirty  days ;  and  in  every  such  case  it  shall 

(a)  Dsnman  C.  J.,  Littlcdale,  and  Parke  J*, 

be 
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18S3.       be  lawful  for  the  plaintiff  from  time  to  time  to  sue  out 
„  execution  for  the  arrears:  and  satisfaction  is  only  to  be 

Corns  J 

against  entered  up  in  the  particular  event  stated.  At  any  rate 
the  Court  cannot  be  asked  to  order  that  Metcalfe  should 
pay  back  what  he  has  received  to  the  parties  making 
this  application,  for  there  are  large  arrears  of  the 
annuity.  This  is  an  application  to  the  equity  of  the 
Court  [LittleAale  J.  How  can  it  be  said  that  this  is 
an  application  merely  to  the  equity  of  the  Court? 
Suppose  an  action  had  been  brought  upon  the  judg- 
ment, and  payment  pleaded,  the  plaintiff  could  not  have 
recovered  more  than  the  penal  sum.  After  the  whole 
penal  sum  had  been  levied,  the  parties  might  be 
trespassers  for  levying  on  another  sequestration.  Parke  J. 
On  suggestion  of  breaches  under  the  statute  of  8  & 
9  W.  3.  c.  1 1.  the  plaintiff  might  have  a  sci.  fa.  from  time 
to  time  for  subsequent  breaches  and  execution ;  but  in 
all  he  could  not  recover  or  have  execution  on  the  judg- 
ment beyond  the  penalty.]  To  order  the  surplus  to  be 
paid  to  the  present  applicants  would  debar  Metcalfe 
from  his  equity  on  that  fund  against  the  defendant,  to 
which  fund  Messrs.  M.9  P.,  and  M.,  have  no  right. 

W.  H.  Watson,  in  support  of  the  rule,  contended,  that 
the  surplus  levied  ought  to  go  in  discharge  of  the  debt 
due  to  Messrs.  Meggison,  Pringle,  and  Manistyf  as  the 
defendant  was  entitled  to  it,  and  had  assented  (by  the 
rule  of  Court)  to  the  surplus  being  paid  over. 

Per  Curiam  (a).  These  parties  cannot  be  placed  in  a 
better  situation  than  if  an  application  had  been  made  by 

(a)  Daiman  C.  J.,  LittledaU,  Parke,  and  PatUsonJs* 

them 
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them  immediately  on  obtaining  their  judgment,  to  enter        1833. 
up  satisfaction  on  the  record.     The  rule  will  be,  that       — 

COTTLR 

satisfaction  be  entered  on  the  judgment  roll  as  of  and  aganut 
up  to  the  10th  of  August  1832;  and  that  the  Archbishop 
of  York  pay  over  to  Messrs.  Meggison,  Pringle,  and 
Manisty,  all  sums  levied  on  the  vicarage  in  question 
since  that  day,  towards  satisfaction  of  their  judgment, 
giving  priority  therein  to  their  writ. 

Rule  absolute  accordingly. 


Siggers  against  Brett,  Clerk.  wednaday, 

°  '  June  12th. 

rrHE  defendant,  being  a  prisoner  within  the  rules  of  sections  87, 
the  King's  Bench  prison,  applied  to  be  discharged  &„[  general 
as  sopersedeable,  pursuant  to  section  88.  of  the  first  term's  *r.  4.7 
general  rule  of  Hil.  T.  2  W.  4.  (a)  The  plaintiff  ^«^°0?c 
objected,  on  the  ground  that  the  defendant  had  agreed  Si^tody  of 
not  to  snpersede  the  action ;  to  which  it  was  answered,  Jjje  ^^  of 
that  no  notice  of  that  agreement  had  been  given  to  the  Benfh  an*  L 

0  °  warden  of  the 

marshal,  as  required  by  the  same  general  rules,  section  FleeVJho  "• 
87.      Cause  was  shewn  against  the  discharge,   upon  apply  only  to 

persons  within 

summons  before  Patteson  J.,  at    chambers;    and  the  the  walls  of  the 

respective 
learned  Judge  there  decided  that  the  question  of  notice  prisons. 

was  immaterial,  inasmuch  as  the  88th  rule  only  applied 
to  prisoners  within  the  walls ;  but  he  left  it  to  the  de- 
fendant to  move  this  Court  if  he  should  be  so  advised. 
A  rule  was  accordingly  obtained,  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  forthwith 

(a)  3B.$  Ad.  387. 

be 
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1833.        be  discharged  out  of  the  custody  of  the  marshal  as  to 
SutaEMM       this  actioo,  being  supersedeable  therein. 


mgnintt 
Bjutt. 


R.  V.  Richards  now  shewed  cause.  The  rale  only 
applies  to  prisoners  in  the  "actual  custody*'  of  the  mar- 
shal. Those  are  the  words  used  in  the  rule,  sect  87., 
which  applies  to  all  the  cases  contemplated  m  the  88th ; 
and  actual  custody  must  mean  imprisonment  within  the 
walls,  as  distinguished  from  confinement  with  benefit  of 
the  rules.  The  mischief  which  this  rule  of  Court  was 
intended  to  counteract,  was,  that  persons  voluntarily 
remained  within  the  walls  of  the  prison,  when  there 
was  no  real  cause  for  their  detention  (a). 

CkanneU  contrfc*  The  construction  which  is  eon- 
tended  for  attaches  tbo  much  importance  to  the  Word 
"actual/  A  person  within  the  rules  is  in  custody;  he 
is  under  restraint,  and  his  going  out  without  proper 
sanction  would  be  an  escape  as  much  as  if  he  were 
within  the  walls.  The  alleged  purpose  of  the  rules, 
viz.  to  keep  the  gaols  clear,  does  not  appear  from  the 
rules  themselves.  [Patteson  J.  I  was  of  opinion  that 
the  eighty-seventh  section  of  the  late  rules  of  court,  was 
only  a  repetition  of  the  rule  of  Mich.  T.  57.  G.  3.  (£), 

(a)  The  affidavit  of  the  plaintiff's  attorney  stated  his  information  and 
belief  that,  before  the  making  of  the  rules  of  Court  on  this  subject,  it  was 
the  practice  of  many  persons  to  cause  themselves  to  be  arrested  and  com- 
mitted to  the  prisons  of  the  King's  Bench  and  the  Fleet  for  the  purpose 
of  keeping  shops  therein,  and  to  enable  them  to  hold  lucrative  appoint- 
ments in  the  said  prisons,  such  as  cook,  kitchen-keeper,  racket-master, 
'  nine-pin-master,  and  others ;  and  that  the  said  rules  were  made  to  enable 
the  marshal  and  warden  to  discharge  any  person  who  might  be  in  such 
voluntary  confinement. 

(6)  5M.$S.522. 

introduced 
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introduced  for  the  purpose  of  extending  that  rule  to  the 
Courts  of  Common  Pleas  and  Exchequer.  And  the 
rule  of  57  G.  3.  was  intended  only  to  remedy  an  in- 
convenience arising  under  the  rule  of  Trin.  T.  56.  G.  3., 
there  referred  to  (a).  Now,  the  early  part  of  this  last 
mentionetfrrule  (of  which  only  the  last  clause  is  given 
in  the  books  of  practice)  refers   wholly  to  persons 


(«)  The  rule  (which  u  only  in  port  recited  in  5M.&S.  523.)  ii  as 
follows:— 

Trin,  T.  56  G.  3.     Whereas  by  a  rule  of  this  Court  made  in  Trinity 

tarn  in  the  twenty-first  year  of  his  present  Majesty's  reign,  it  was  ordered 

that  the  marshal  of  the  marshalsea  of  this  Court  do  not  suffer  the  wives  or 

children  of  any  of  the  prisoners  to  lodge  in  the  prison  under  any  pretence 

whatsoever;  and  whereas,  notwithstanding  the  above  order  of  this  Court, 

a  practice  has  prevailed  for  the  wives  and  children  of  the  prisoners  to 

lodge  in  the  prison,  even  without  special  leave  or  permission  given  them 

by  the  marshal  for  that  purpose ;  and  whereas  it  is  expedient  that  the  due 

execution  of  that  rule  should  be  revived  and  strictly  enforced,  except  for 

some  special  cause,  to  be  judged  of  and  allowed  by  the  marshal,  and 

afterwards  notified  to  the  Judges  of  this  Court ;  it  is  therefore  hereby 

ordered  by  this  Court,  that  no  persons,  except  the  prisoners,  lodge  or 

continue  during  the  night  in  the  prison,  unless  by  the  permission  of  the 

marshal  for  special  cause,  which  shall  be  presently  written  in  a  book  and 

signed  by  htm,  and  laid  before  the  Judges  of  this  Court  in  their  chamber 

at  WettminsUr  Hatt,  within  the  first  four  days  of  the  term  next  ensuing, 

for  which  permission  no  fee  or  gratuity  shall  be  taken  by  any  person 

whatsoever;  and  it  is  further  ordered,  that  the  marshal  do  keep  a  book, 

wherein  shall  be  regularly  entered  from  time  to  time  the  number  of 

persons  sleeping  in  each  room,  which  book  shall  be  in  like  manner  laid 

before  the  Judges  of  this  Court  within  the  first  four  days  of  each  term ; 

and  it  is  further  ordered,  that  the  marshal  take  care  that  the  prison  doors 

be  shut  and  locked  for  the  night,  at  nine  of  the  clock  every  evening, 

except  in  term  time,  and  then  at  ten  of  the  clock,  and  that  the  coffee-room 

and  tap-room  be  shut  and  locked  at  ten  of  the  clock  every  night,  except 

in  term  time,  when  the  same  may  continue  open  until  half-past  ten. 

And  it  is  further  ordered,  that  the  marshal  present  to  the  Judges  of  this 

Court  in  their  chamber  at  Wettminster  Hall,  within  the  first  four  days  of 

every  term,  a  list  of  all  such  persons  as  are  supersedeable,  shewing  as  to 

what  actions,  and  on  what  account,  they  are  so,  and  as  to  what  actions 

(if  any)  they  still  remain  not  supersedeable. 

VOL.V.  Hh  within 
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SlGOSU 

against 
Bjuet*. 


CASES  in  TRINITY  TERM 

within  the  walls;  it  would,  seem,  therefore,  that  the  con- 
cluding part  was  meant  to  have  the  same  application*] 

Denman  C.  J.  I  think,  upon  comparison  of  the 
rules  of  Court,  that  the  regulation  in  question  applies 
to  persons  within  the  walls;  and  it  appears  t*>  me  that 
the  words  "  actual  custody  "  must  have  that  sense. 


Littledale  J.  concurred. 

Parke  J.  It  appears  clearly,  from  the  several  rules, 
that  the  occasion  of  making  them  was  to  prevent  the 
prisons  being  too  fulL 

Patteson  J.  I  am  of  the  same  opinion;  and  a 
learned  Judge  (Bayley  J.)j  who  was  on  the  bench  of 
this  Court  when  the  rule  of  Triru  T.  56  G.  S.  was 
made,  told  me  the  reason  of  it  was,  that  the  Court 
constantly  found  the  King's  Bench  Prison  full  of  per- 
sons who  were  supersedeases  and  would  not  go  ouU 

Rule  discharged. 


Wednesday, 
June  12th. 


Tessimond  against  Yardley. 


The  act  ir.  4.  HTHE  plaintiff,  a  church  warden,  commenced  proceed- 

c.21.  "toim-       J-     .  ,  _ 

.prove  the  pro-  mgs  against  the  defendant  in  the  Consistory  Court 

prohibition,"      °f   Lichfield,   for  the  recovery  of   church  rates.     A 
this* Court!"  *   question  of  boundary  being  raised  by  the  defendant,  the 

where  a  party 

baa  declared  in  prohibition  and  succeeded,  to  grant  him  his  costs  incurred  in  the  Ecde- 

aiastkal  Court. 

plaintiff 


TsssncoHs 

against 
Yardckt. 
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plaintiff  afterwards  obtained  a  rule  of  this  Court  calling  18SS. 
on  him  (the  plaintiff)  to  declare  in  prohibition ;  which 
he  did,  and  obtained  a  verdict  The  Master,  in  taxing 
die  costs,  disallowed  those  incurred  in  die  Ecclesiastical 
Court  before  the  prohibition,  and  a  rule  nisi  was  there- 
upon obtained  for  reviewing  the  taxation. 

F.  Robinson  now  shewed  cause.  The  motion  must 
be  grounded  on  1  W.  4w  c  2L  *.  1. ;  and  that  only  pro- 
vides that  "  the  party  in  whose  favour  judgment  shall 
be  given,  whether  on  nonsuit,  verdict,  demurrer,  or 
otherwise,  shall  be  entitled  to  the  costs  attending  the 
application  and  subsequent  proceedings."  The  preamble, 
indeed,  states  that  "  it  is  expedient  to  make  some  better 
provision  for  payment  of  costs  in  cases  of  prohibition ;" 
but  that  does  not  necessarily  apply  to  the  present  case : 
there  were  other  instances  in  which  the  former  law  had 
been  found  defective  in  this  respect,  and  to  which  die 
new  enactment  is  applicable.  Scammett  v.  Wilkinson  (a), 
Pewlress  v.  Haroey  (i),  Brymer  v.  Atkyns  (r). 

R.  V.  Richards  contra.  If  the  Master  cannot  tax 
these  costs,  then,  whenever  the  Court  grants  a  pro- 
hibition, the  successful  party  is  left  without  remedy  for 
the  costs  below.  {Parke  J.  Could  not  the  Ecclesiastical 
Court  grant  the  costs  ?  They  had  jurisdiction  of  the 
matter  in  the  first  instance,  though  not  of  the  question 
raised  in  defence  to  the  action.]  They  have  no  power  (d). 
An  analogy  may  be  drawn  here  from  the  practice  in 
replevin,  where  the  costs  below  are  taxed  (e).    [IJUle- 

(fl)  3£ut,202.  (b)  1  B.$Ad.  154. 

(e)  2  TuU,  349.  9th  ed.         (d)  See  Crompton  t.  Watetford,  Hetley,  1 67. 

(e)  See  Daviei  t.  Janux,  1  T.  22.  371. 

Hh  2  dale 
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dale  J.  There  the  proceeding  above  is  a  continuation  of 
the  original  suit.]  The  practice  before  the  late  act  is 
stated  in  Houghton  v.  Starkie(a);  but  the  act  must  be 
taken  to  have  corrected  it  in  all  respects,  and  to  extend 
to  the  present  case. 


Per  Curiam.  The  words  of  the  act  are  express.  It 
may  be  hard  on  the  defendant  not  to  obtain  these  costs, 
but  there  are  many  cases  to  which  the  same  observation 
would  apply,  where  costs  cannot  be  recovered. 

Rule  discharged. 

(a)   1  Stra.  82. 


Wednesday, 
June  12th. 

The  Uniformity 
of  Process  Act, 
2  W.  4.  c.  39. 
Sched.  No.  4. 
repeals  sect  24. 
of  the  first 
General  Rule 
of  Hilary  term 
VW.A.x  and, 
therefore,  if  a 
party  held  to 
boil  on  a  capias 
do  not  put  in 
special  bail 
within  eight 
days  after  exe- 
cution of  the 
process  upon 
him,  including 
the  day  of  such 
execution,  the 
plaintiff,  im- 
mediately on 
the  expiration 
of  that  time, 
may  put  the 
bail  bond  in 
suit. 


Hillary  against  Rowles  and  Two  Others. 


fXN  the  7th  of  May  the  defendant  Rovcles  was  arrested 
at  the  suit  of  the  plaintiff,  and  executed  a  bail  bond, 
with  the  two  other  defendants  as  his  bail.  On  the  15tb, 
Bowles  not  having  put  in  bail  above,  the  plaintiff  took 
an  assignment  of  the  bail  bond,  and  issued  writs  of 
summons  against  all  the  parties.  Piatt,  in  this  term, 
obtained  a  rule  to  shew  cause  why  the  proceedings  on 
the  bail  bond  given  in  the  original  action  should  not  be 
set  aside  for  irregularity;  on  the  ground,  principally, 
that  the  bail  bond  had  been  put  in  suit  too  soon,  in- 
asmuch as  the  first  rule  of  Court,  Hilaiy  term,  2  7F.  4. 
s.  24.  (a),  directs  that  no  bail  bond  taken  in  London  or 
Middlesex  shall  be  put  in  suit  until  after  the  expiration 
of  four  days  exclusive  from  the  appearance  day  of  the 
process. 

(a)  3  B.$  Ad.  377. 

Archbold 
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Archbcld  now  shewed  cause.  The  rule  is  now  altered 
by  the  Uniformity  of  process  act,  2  W.  4.  c.  89.,  for  the 
Schedule  to  that  act,  No.  4.,  gives  the  form  of  the  writ 
of  capias,  in  which  the  defendant  is  required  to  take 
notice  "  that  within  eight  days  after  execution  hereof  on 
him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him,  in  our  courj  of 
,  to  the  said  action,  and  that  in  default  of  his  so 
doing,  such  proceedings  may  be  had  and  taken  as  are 
mentioned  in  the  warning  hereunder  written."  And  the 
warning,  sect  3.  states,  that  "  If  a  defendant,  having 
given  bail  on  the  arrest,  shall  omit  to  put  in  special  bail 
as  required,  the  plaintiff  may  proceed  against  the  sheriff 
or  on  the  bail  bond."  Before  the  act  of  2  W.  4.,  a  de- 
fendant arrested  in  London  or  Middlesex  had  four  days 
exclusive,  from  the  return  of  the  process,  to  put  in 
special  bail ;  and  the  rules  of  Hilary  term,  2  fV*  4.  gave 
four  days  exclusive,  from  the  appearance  day,  befbne 
the  bail  bond  could  be  put  in  suit.  Now,  the  defendant 
has  eight  days  after  execution  of  the  process,  including 
the  day  of  execution,  to  put  in  his  bail,  but  after  the 
expiration  of  that  period  no  further  time  is  given :  so 
that,  the  arrest  here  being  on  the  7th,  the  proceedings 
were  properly  commenced  on  the  15th.  The  same 
point  has  lately  been  determined  in  the  Court  of  Ex- 
chequer, Alston  v.  Undershill.  {a) 


1833. 

HlLLABT 

against 

Bowtu. 


Plait  contrik.  The  rule  of  Hilary  terra,  2  W.  4.  ex- 
pressly forbids  proceeding  on  the  bail  bond  till  after  the 
expiration  of  four  days  from  the  appearance  day,  and 
the  warning  referred  to  only  says  in  general  terms,  that 

(a)  5  Tyr.  427.  1  Cro*  £  AT.  492.  And  see  Thompton  y*  Dicas,  4  Tt/r. 
875i 

Hh  3  if 
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1835. 


if  bail  be  not  put  in  as  required,  the  plaintiff  "  may 
proceed"  against  the  sheriff.  That  does  not  amount  to 
a  repeal  of  the  rule.  \Littledale  J.  The  form  of  the 
capias  expressly  points  out  trie  time  after  which  the 
plaintiff  may  proceed.] 


The  Court  held  that  the  action-  was  rightly  oom~ 
menced ;  but  on  a  statement  of  merits  on  the  defendants' 
part,  they  allowed  the  proceedings  to  be  set  aside  on 
terms. 


WtdtKtday 
Jiffwlfthb 


Thomas,  Gent,  against  Saunders  and 
Another,  Esquires. 


>7&8&4.     A    RULE  had  been  obtained,  calling  on  the  defend- 

0.  *.4J.,         JTJL  '  ° 

ants  to  shew  cause  why  a  suggestion  should  not  be 


c.SO. 

which  directs 
that  actions 

brought  for  any  entered  on  the  roll  for  the  purpose  of  changing  the 

pinuanceVf1  venue,  on  the  ground  of  prejudice  in  the  county  where 

shaiite'tried  lt  was  at  present  laid.  The  plaintiff  had  been  committed 

whm^hefact  to  Prison  ty  a  warrant  under  the  hands  and  seals  of 

WM1~™™Ulcd»  the  defendants,  justices  of  the  county  of  the  borough 

the  case  of 
parties  exer- 
cising parti- 

conferred  by       7  &  8  G.  4.  c.  30.  5. 8.,  and  for  that  committal  be  brought 
In  an  action    his  action  of  false  imprisonment  against  them. 

against  justices 
for  falsely  in» 

£uffgoDt         Sir  James  Scarlett  now  shewed  cause,  and  relied  on 
charge  of  feio-   sect.  41.  of  the  act,  which  provides,  "that  all  actions 

mously  begin-  ^  r  9 

r? X dem°"    an^  Prosecut*ons  to  be  commenced  against  any  person 

Contrary  to  the 

act,  the  Court  granted  a  rale  to  change  the  venue,  on  a  suggestion  that  a  fair  trial  could 

not  be  had  in  the  county. 

for 


of  Carmarthen,  for  riot  and  feloniously  beginning  to 
demolish  a   dwelling-house,    contrary  to   the   statute 


TOOMAS 

tUBCUMt 

Sawder* 
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for  any  thing  done  in  puriuance  of  this  act,  shall  be  laid       1 83$. 
and  tried  in  the  county  where  the  fact  was  committed." 

John  Evans  contriL  The  matter  complained  of  here 
is  not  a  thing  done  in  pursuance  of  the  act  within  the 
meaning  of  the  clause.  That  relates  to  the  exercise  of 
peculiar  powers  given  by  this  act,  as  in  the  case  of 
summary  convictions.  Here  the  defendants  were  not 
acting  on  any  audi  powers,  but  in  the  course  of  the 
common  law.  The  more  general  clause,  21  Ja.  1* 
c.  12.  5.5.,  to  which  this  corresponds,  was  passed  for 
the  purpose  of  making  certain  actions  local  which  would 
otherwise  have  been  transitory,  but  does  not  prevent 
the  Court  from  removing  the  trial  of  a  cause,  by  sug- 
gestion, from  a  county  where  it  could  not  be  fairly  tried. 
[Parke  J.  The  7  &  8  G.  4.  c.  30.  s.  41.  applies  to  cases 
where  the  thing  is  done  by  colour  of  the  act ;  where  it 
could  not  have  taken  place  if  the  defendants  had  not 
been  armed  with  powers  which  the  statute  gives*  When 
the  parties  are  acting  on  the  jurisdiction  so  conferred* 
the  limitation  operates,  bnt  not  when  they  are  proceed- 
ing upon  a  common  law  authority.] 

The  Court  made  the  rule  absolute  for  changing  the 
venue  to  the  county  of  Brecon, 
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Pope  against  Langworthy. 

mera  certain  A  SSUMPSIT  for  tolls  by  the  plaintiff  as  fanner, 

w\cu?' b7  renter,  and  collector  of  the  tolls  upon  a  turnpike- 

thTdiiwticmaf  rofU*  m  ^e  county  of  Somerset.    Plea,  the  general  issue, 

trustees  for  fa  the  triai  before  Alderson  J.,   at  the  Somersetshire 

amending,  im- 
proving, and       Summer  assises    1831,    a  verdict  was   found   for  the 

repairing  the 

aame,  and  the     plaintiff*  subject  to  the  opinion  of  this  Court  on  the 

trustees  were 

empowered  to     following  case :  — 

^eso^e  *  By  a  local  act,  10  G.  4.  c.  xciii.,  intituled,  "  An  Act  for 
receive*  toUs™  xnPre  effectually  repairing  and  improving  several  Roads 
there  wwacer-  wtich  lead  to  and  through  the  Town  and  Borough  of 
one  of  we  said  c*ari  in  the  County  of Somerset,"  it  was  enacted,  that  the 
roads,  which      statute  should  be  put  in  execution  for  the  purpose 

they  were  pro- 
hibited from  re-  amongst  others,  "  of  amending,  altering,  diverting,  turn* 

pairing  or  im-      .  .         .  . 

proving,  and  on  ing,  widening,  improving,  and  keeping  in  repair,  several 
notCtoera*toU  roads,  of  which  the  roads  in  question  are  part.  The 
gatHeid  that  a  trustees  were  empowered  to  erect  turnpikes,  toll-gates, 
ln™aionr*the"  ^c.  upon,  across,  or  near  the  side  or  sides  "  of  the 
last-menuoned    roads  thereinbefore  described,  or  any  of  them/'  and  to 

road  for  more  * 

than  a  hundred  receive  there  certain  tolls.     All  monies  arising  from  the 

yards,  includ- 

ing  the  excepted  tolls  were  directed  to  be  applied,  after  payment  of  cer- 

part,  but  less  if 

that  pare  were     tain  incidental  expenses  apd  debts,  interest  due  on 

not  exempted     mortgages,  &c,  and  expenses  of  building  toll-houses, 

s  G.T.I,  he.    &c*>  ln  defraying  the  expenses  of  making  or  diverting, 

5*32,  altering,  raising,  widening,  improving,  repairing,  and 

preserving  the  said  roads,  and,  lastly,  in  paying  off  the 

debts.    The  trustees   were  prohibited  from  applying 

any  of  the  tolls  "  in  or  towards  the  repairing,  lighting, 

or  improving  any  of  the  streets,  highways,  or  places 

within 
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within  the  said  town  and  borough  of  Chard**   By  virtue        1838. 
of  this  act  the  trustees  erected  a  turnpike-gate*  called  the 
east  gate,  at  the  eastern  entrance  of  Chard*  upon  the        •#*** 
road  after  mentioned,  leading  from  Crewkerne  to  and 
through  Chard  towards  Uminster,  at  which  gate  the 
plaintiff  was  the  collector.  < 

An  act  of  the  11  G.  4.  repealed  the  clause  of  10  G.  4., 
which  enacted,  that  the  trustees  should  not  apply  the 
tolls,  towards  repairing,  &c.  any  of  the  streets,  &c. 
within  the  town  and  borough  of  Chard9  but  provided 
that  none  of  the  tolls  shoalct  be  laid  out  and  expended 
in  the  repair  and  improvement  of  certain  streets  in  Chard* 
therein  particularly  described,  and*  among  others,  the 
principal  street,  extending  from  the  School-house  Porch 
to  a  dwelling-house  in  this  act  described,  at  the  west  end 
of  the  town ;  and  it  forbade  the  erecting  of  any  toll* 
gate  within  those  limits. 

The  Itnrifater  turnpike  road  (described  in  the  local 
act  of  9  G.  4.,  under  which  it  is  maintained,  as  "  The 
turnpike  road  from  the  east  end  of  the  town  of  Chard 
through  Bminster,")  joins  the  Crewkerne  turnpike  road 
above  mentioned  at  a  place  called  the  School-house 
Garden,  at  the  entrance  of  Chard,  the  said  Crewkerne 
road  passing  through  the  east  gate,  and  through  the 
town  of  Chard*  to  the  said  point  of  junction. 

The  defendant  passed  in  a  carriage  on  the  Crewkerne 
road  through  the  east  gate,  and  thence  to  the  Chard 
Arms  hotel  in  the  town  of  Chard,  and,  on  the  following 
day,  returned  in  the  same  manner,  on  each  occasion 
refusing  to  pay  the  toll  of  6d.  which  was  demanded  of 
him.  From  the  east  gate  to  the  point  where  the  1U 
minster  road  joins  the  Crewkerne  road,  the  distance, 
-travelled  by  the  defendant,  is  forty  yards ;  front  the  east 

gate 


466  CASES  ik  TRINITY  TERM 

1833.  gate  to  a  place  called  the  School-house  Porch,  between 
— —  the  gate  and  the  hotel,  is  less  than  a  hundred  yards ; 
again*  but  the  whole  distance  so  travelled  by  the  defendant 
to  the  Chard  Arms  hotel  is  several  hundred  yards. 
The  road  from  the  School-house  Porch  to  the  hotel  is 
a  part  of  the  road  which  the  trustees  are  restrained  from 
repairing  or  improving.  Before  the  passing  of  the 
10  G,  4.  the  trustees  repaired  the  whole  road,  including 
the  part  from  the  hotel  to  the  School-house  Porch  /  and, 
ever  since  that  period,  they. have  exercised  control  over 
the  part  which  they  are  restrained  from  repairing,  by 
preventing  nuisances  upon  it* 

The  question  for  the  opinion  of  the  Court  was, 
whether  under  s.  32.  of  the  general  turnpike  act  (3  G.  4. 
c.  126.)»  which  exempts  all  horses,  carriages,  &c,  "  which 
shall  only  cross  any  turnpike-road,  or  shall  not  pass 
above  100  yards  thereon,"  the  defendant  was  exempted 
from  the  payment  of  toll  at  the  eastern  gate  of  Chard. 

This  case  was  argued  in  the  present  term  by  FoUett 
for  the  plaintift  and  Erie  for  the  defendant,  who  en- 
deavoured to  distinguish  the  case  from  Bussey  v.  Sto- 
rey (a),  on  the  ground,  that  the  trustees  here  were 
expressly  prohibited  from  laying  out  their  funds  in 
improving  the  portion  of  road  in  question,  from  the 
School-house  Porch  to  the  Chard  Arms  hotel,  as  weU  a* 
from  taking  tolls  on  it.     But 

The  Court  (b)  held  that  the  two  cases  were  not  dis- 
tinguishable. 

Postea  to  the  plaintiff. 

(a)  4B.$  Ad.  98.', 

(*)  Dtnman  C.  J,,  IMtledaU,  Parlrt,  and  Pattern  Jt. 


in  ram  Thibd  Year  or  WILLIAM  IV.  467 

lftft*. 

REGUL.K  GENERALES(a). 

It  19  ordered,  That  in  all  cases  in  which  a  Defend* 
«nt  shall  have  been,  or  shall  be  detained  in  prison  on 
any  writ  of  capias  or  detainer,  or  being  arrested  thereon 
shall  go  to  prison  for  want  of  bail,  and  in  all  cases  in 
which  he  shall  hare  been,  or  shall  be,  rendered  to 
prison  before  declaration,  the  plaintiff  in  such  process 
shall  declare  against  such  defendant  before  the  end  of 
the  next  term  after  such  arrest  or  detainer,  or  render  and 
notice  thereof,  otherwise  such  defendant  shall  be  entitled 
to  be  discharged  from  such  arrest  or  detainer,  upon 
entering  an  appearance  according  to  the  form  set  forth 
in  the  statute  2  W.  4.  c.  59.,  Schedule  No.  2.,  unless 
further  time  to  declare  shall  have  been  given  to  such 
plaintiff  by  rule  of  Court  or  order  of  a  Judge. 

(Signed  by  all  the  Judges.) 

It  is  ordered,  That,  from  the  present  day,  in  all 
actions  against  prisoners  in  the  custody  of  the  Marshal 
of  the  Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of 
the  sheriff,  the  Defendants  shall  plead  to  the  declaration 
at  the  same  time,  in  the  same  manner,  and  under  the 
done  rules  as  in  Actions  against  defendants  who  are  not 
in  custody. 

(Signed  by  all  the  Judges.) 

(«)  These  nilei  were  read  in  Court  on  the  24th  6*y  of  A/dy. 


CASES 

18S3.  ARGUED  AND  DETERMINED 

IK  THE 

Court  of  KING'S  BENCH, 

lit 

Michaelmas  Term, 

In  die  Fourth  Year  of  the  Reign  of  William  IV. 


MEMORANDUM. 

In  Trinity  vacation,  John  Balguy,  of  the  Middle  Temple, 
Esq.,  was  appointed  one  of  His  Majesty's  counsel,  and 
took  his  seat  within  the  bar  on  the  first  day  of  this  term. 

REGULA  GENERALIS. 

It  is  ordered,  that  from  and  after  the  10th  day  of 
July  next,  where  the  plaintiff  proceeds  by  action  of  debt 
on  the  recognizance  of  bail  in  any  of  the  Courts  at 
Westminster,  the  bail  shall  be  at  liberty  to  render  their 
principal  at  any  time  within  the  space  of  fourteen  days 
next  after  the  service  of  the  process  upon  them,  but  not 
at  any  later  period;  and  that  upon  such  render  being 
duly  made,  and  notice  thereof  given,  the  proceedings 
shall  be  stayed  upon  payment  of  the  costs  of  the  writ 
and  service  thereof  only. 

Signed  by  all  the  Judges  on  the  17th  of  June  1885. 
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The  King  against  The  Inhabitants  of  Leake. 

INDICTMENT  for  the  non-repair  of  a  road  lying  on  **•  inhabitant* 
r  J     °  of  a  parish  are 

the  east  side  of  Hobhole  Drain,  in  the  parish  of  hound  by  law 

to  repair  all 

Leakey  in  the  county  of  Lincoln,  beginning  at  a  certain  roads  within  it 

bridge  called  or  known  by  the  name  of  Simon9 s  House  and  used  by  the 

Bridge,  situate  in  the  parish  of  Leake,  and  continuing  Sough  there  be 

from  thence  in  a  northwardly  direction  towards  and  ™&n*bbj 

unto  a  certain  other  bridge,  situate  at  Lade  Bank,  in  ^J^Jiaiid 

the  county  aforesaid,  containing  in  length  1160  yards,  |»  ▼©•ted  in  fee 

and  in  breadth  eleven  yards.    At  the  trial  before  Tin-  certain  public 

purposes,  they 

dal  C.  J.,  at  the  Lincoln  Summer  assizes,  1831,  aver-  may  dedicate 
diet  of  guilty  was  entered,  subject  to  the  opinion  of  this  the  use  of  the 
Court  on  the  following  case :  -  E^'pro- 

By  an  act,  41  G.  3.  c.  135.,  for  the  more  efiectually  ™^£  in- 
draining  certain  tracts  of  land  called  Wildmore  Fen,  and  consistent  with 

°  *  the  purposes 

West  and  East  Fens,  and  other  lands  in  the  county  of  for  whicn  »« 

land  is  Tested 

Lincoln,  certain  commissioners  were  appointed  for  the  in  them. 

By  an  act  for 

purpose  of  such  drainage,  and  by  section  11.  they  were  draining  fen 
authorised  to  make  the  drains  and  other  works  therein  s?one»CwereU~ 

authorised  to 
make  drains  and 
other  works  therein  prescribed,  and  also  to  make  a  new  cut  or  main  drain  as  therein  men- 
tioned, and  to  dispose  of  all  earth  and  soil  arising  from  the  drains  directed  to  be  made,  in 

&  side  thereof;  and  the  banks,  drains,  6 


forming  banks,  at  certain  distances,  on  each  side  thereof;  and  the  banks*  drains,  &c. 
to  remain  under  their  control,  for  the  purposes  of  the  act.  The  commissioners,  under  the 
powers  of  the  act,  made  a  drain  according  to  the  act,  and  with  the  earth  taken  from  it  made 
a  bank  on  one  side  of  it,  of  the  average  breadth  of  forty  feet :  this  drain  and  bank  were  never 
part  of  the  fen,  but  were  old  inclosed  land,  and  bounded  by  old  indosures  on  both  sides  ; 
and  the  land  upon  which  they  were  respectively  made,  was  purchased  by  the  commissioners 
for  the  purposes  of  the  act.  The  bank  had  been  used  for  about  twenty-five  years  as  a 
public  highway,  and  was  a  convenient  and  useful  road  for  the  public 

Upon  a  special  case,  stating  these  facts,  it  was  held  by  Denman  C.  J.  and  Parke  J.,  Little- 
dale  J.  dissentiente,  that  the  dedication  of  this  part  of  the  bank  as  a  road  to  the  use  of  the 
public  was  not  inconsistent  with  the  purposes  to  which  the  commissioners  were  bound  by 
the  act  to  apply  it ;  it  not  appearing  by  the  case,  (which,  however,  ought  to  have  been 
more  express  on  these  points ;  per  Parte  J. )  that  the  cleansing  of  the  drains  or  any  other 
purpose  of  the  act  had  been  or  was  likely  to  be  interfered  with  by  such  user  of  the  soil. 

prescribed; 
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183S.        prescribed;  and,  among  other  things,  they  were  autho- 
"~~        rised  and  required  to  make  a  new  cut  or  main  drain 

TTie  Kino  * 

again*        from  Hobhole  Gowt,  in  the  river  Witham,  in  a  northward 

TTie  Inhabit- 
ant* of        direction  to  a  place  called  Bennington  Bridge,  and  thence 

in  continuation  to  a  place  called  Simon's  House  Bridge, 
and  from  thence  across  the  Lade  Bank,  and  thence  to  the 
lands  of  Toynton  St.  Peters*  which  said  main  dram  at 
Bennington  Bridge  was  to  be  made  of  a  certain  width 
and  slope  described  in  the  act  And  they  were,  by  sec- 
tion 12.,  farther  authorised  and  required  to  dispose  of 
all  the  earth  and  soil  arising  from  the  several  cuts  and 
drains  therein  before  directed  to  be  made,  in  forming 
banks  on  each  side  thereof  respectively,  at  least  six  feet 
distant,  at  an  average,  from  the  verge  of  the  slopes  or 
batters :  and  they  were  to  make,  erect,  alter,  &c.  such 
other  cats,  drains,  and  banks  as  they  should  think 
necessary  in  the  East  Fen,  &c.  And  by  section  14b  it 
was  further  enacted,  that  the  several  cuts,  drains,  banks, 
&c  and  other  works  thereinbefore  directed  to  be  exe- 
cuted by  the  said  special  commissioners,  should  be  exe- 
cuted under  the  direction  and  control,  and  to  the 
satisfaction  of  certain  commissioners  in  the  said  act 
mentioned,  called  general  commissioners;  and  should, 
from  and  after  the  completion  thereof,  be  vested  in, 
and  for  ever  -  afterwards  remain,  continue,  and  be 
subject  and  liable  to  the  power,  jurisdiction,  and  sole 
control  of  the  said  general  commissioners,  or  any  five 
or  more  of  them,  in  such  and  the  like  manner  as  if  the 
same  had  been  made,  done,  and  executed  under  the 
authority  of  an  act  therein  recited,  passed  in  the  second 
year  of  George  IIL,  for  draining  and  preserving  certain 
lands  therein  mentioned,  and  other  purposes ;  by  which 
said  act  of  the  second  of  George  IIL  the  said  general 

commis- 
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commissioners  had  the  same  powers  of  purchasing  lands,        1883* 
or  making  compensation,  for  the  purposes   of  such 
drainage,  as  are  contained  in  the  act  of  41  G-  S.  c.  135. :        agam* 

The  Inhabit- 

which  lands,  when  so  purchased,  were  to  be  conveyed  am*  of 
to  the  said  general  commissioners,  and  entirely  divested 
from  the  vendors  (as  in  this  act  of  41  G.  3.)  and  vested 
in  the  said  commissioners  for  the  purposes  of  that  act 
of  the  second  year  of  George  III.  And  by  the  41  G.  3J 
c  135.  it  was  further  enacted,  (s.  19.)  that  the  said  special 
commissioners  should  have  full  power  and  authority  to 
agree  with  the  proprietors  of,  and  persons  interested  in, 
any  lands  or  tenements  which  the  said  commissioners 
should  judge  necessary  or  expedient  to  be  cut,  dug,  or 
otherwise  made  use  of  for  the  purposes  of  the  act,  for  the 
purchase  of  the  same,  or  for  allowing  compensation  for 
any  injury  that  might  be  done  thereto :  and  that,  in  case 
of  purchase,  all  such  contracts,  agreements,  sales,  con* 
veyaaces,  &c.  should  be  valid  and  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  to  convey  all  estate 
and  .interest  of  the  person  conveying,  and  all  right,  title, 
estate,  interest,  trust,  or  claim  of  any  person  whatsoever 
to  the  said  commissioners. 

The  commissioners  under  the  above  act  forthwith 
made  a  drain,  called  HobhoU  Drain,  as  directed  by  the 
act,  in  a  straight  line  from  HobhoU  in  the  river  Witham 
to  Toynton  St.  Peter's.  The  length  of  this  drain  from 
HobhoU  to  Bennington  Bridge  is  about  six  miles;  from 
Bennington  Bridge  to  Simon's  House  Bridge  about 
814  yards;  from  Simon's  House  Bridge  to  Lade  Bank 
1 160  yards;  and  from  Lade  Bank  to  its  termination  in 
the  lands  in  Toynton  St.  Peter %  about  four  miles.  The 
commissioners  made  a  bank  on  the  east  side  of  the 
drain,  with  the  earth  taken  from  it,  in  the  manner 

directed 
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]  883.        directed  by  the  act,  and  of  the  average  breadth  of  forty 

feet     The  drain  and  bank  from   Bennington  Bridge 

again*        northward  to  Lade  Bank  was  never  part  of  the  fen,  but 

Tbe  Inhabit- 

ante  of  was  old  inclosed  land,  and  is  bounded  by  old  indosures 
on  both  sides ;  and  the  land  upon  which  the  drain  and 
bank  are  respectively  made  was  purchased  by  the  com- 
missioners for  the  purposes  of  the  act  The  said  bank 
has  been  used  by  all  persons  for  about  twenty-five  years 
as  a  public  highway  for  horses,  carts,  and  carriages, 
without  intermission,  and  is  a  very  convenient  and 
useful  road  for  the  public*  About  two  miles  of  this 
road,  commencing  at  Bennington  Bridge,  and  extending 
northwards  towards  ToyntonSt.  Peter's,  are  in  the  parish 
of  Leak*.  The  part  indicted  is  that  part  of  these  two 
miles  (in  length  1160  yards)  between  Simon's  House 
Bridge  and  Lade  Bank.  It  is  in  the  parish  of  Leake, 
and  oat  of  repair  as  charged  in  the  indictment  There 
is  a  road,  joiniog  the  road  in  question,  leading  from 
Simon's  House  Bridge  to  Leake  town. 

By  virtue  of  another  act  of  parliament,  passed  in 
1807,  certain  commissioners  for  draining  the  east  and 
west  fens,  set  out,  and,  in  September  1820,  awarded,  a 
public  carriage  road  of  the  width  of  fifty  feet,  beginning 
at  Lade  Bank  at  the  northern  termination  of  the  part 
of  the  road  now  indicted,  and  forming  a  continuous  and 
straight  line  therewith,  and  proceeding  along  the  said 
east  bank  to  the  northernmost  extremity  thereof,  where 
it  joins  another  public  highway. 

The  parish  of  Leake  has  always  repaired  the  part  of 
the  said  road  on  the  east  bank  from  Bennington  Bridge 
to  Smarts  House  Bridge,  and  from  Lade  Bank  northward 
as  far  as  the  parish  of  Leake  extends ;  and  it  was  proved 
that  about  ten  years  ago  that  parish  repaired  the  part 
of  the  road  now  indicted. 

If 
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If  the  Court  should  be  of  opinion  that  the  parish  of 
Leake  was  KaWe  to  repair  the  part  of  the  road  indicted, 
tboi  the  verdict  of  guilty  was  to  stand ;  if  not,  then  a        against 

,.  „  ,.  ,  ,       _-—  .       '  The  Inhabit- 

verdiot  of  not  guilty  to  be  entered.    This   case  was        ants  of 
argued  tot  Easier  term  (a). 

Wk&ekur$t9  for  the  crown,  contended,  first,  that  it  was 
competent  to  the  commissioners,  in  whom  the  soil  was 
vetted,  to  dedicate  a  ptfrt  of  it  to  the  use  of  the  public 
as  a  highway,  and  that  if  rt  was  so,  it  was  'clear  that 
such  dedication  had  taken  place  *  Secondly,  that'  it  was 
not  necessary,  to  charge  the  parish,  that  it  sh6uld  'have 
adopted  the  highway ;  arid,  thirdly,  that  ff  ft' was,  the 
parish  had  adopted  it  Upon  the  first  point  he  argued 
that,  as-  by  the  41  G.  Si  e?*135.  tfheMahds,  when  pur* 
*  chased,  were  to-be  conveyed  to  the  commissioners,  &nd 
entirely  dtresfted*  from  the  vendors,  the  commissioners 
were  owners  of  the  fee,1  and  as  such  might  dedicate  the 
surface  of  the  soil  as  a  road  to  be  ttecfdby  the  public* 
The  Act  that  the  commissioners  here  were  trustees  for 
a  special  purpose  did  riot  shew-that  thejf  had4  no  power. 
In  lie  B*gby  Charity  v.  Merrffmeather  (ft),  the  owners 
of  the*  fee  simple  were/  trustees,  and  it  was  not  objected 
that  they  could  not  dedicate.  [Parlce  J;  *TKey  were 
only  trustees  as  to  the  profits $  ttiey  6ctetl  as  ordinary 
owners.}  In  Bear  v.  Edmonton  (c),  the  dedication,  if  any, 
was  by  the  churchwardens  of  B&monion,  who  were 
trustees  for  the  owners  of  freehold  messuages  withio 
the  parish  of  Edmonton ;  and  it  was  held  that  the  road 
was  public,  and  that  the  parish  were  liable  to  repair. 
That  is  a  direct  authority  that  the  commissioners  in 

(a)  Before  Denman  C.  X,  Littlcdale  and  Parke  Js. 
•       <&)  U  Bm,Zl$.  note(*>  (c)  VMoodyfM.  94. 

Vol.  V.  I  i  *is 


IiBAXZ, 


474  CASES  in  MICHAELMAS  TERM 

18S3.       this  case  may  dedicate.     So,  in  Jfar  v.  Wright  (a),  com- 

"~7"       missioners  under  an  inclosure  act  bad  been  empowered 
.Tb#  Knw  ^ 

against        to  set  out  public  and  private  roads ;  the  former  to  be 

Th«  Inhabit- 

ants  of  repaired  by  the  township,  the  latter  by  such  persons  as 
the  commissioners  should  direct :  and  the  public  roads 
were  to  be  sixty  feet  wide  between  the  fences.  The  com- 
missioners in  their  award  described  a  road  as  private, 
and  eight  yards  wide;  but  in  setting  it  out,  a  space  of 
sixty  feet  was  left  between  the  fences,  and  they  directed 
both  the  public  and  private  roads  to  be  repaired  by  the 
township.  The  centre  only  of  the  sixty  feet  was  ordi- 
narily used  8S  a  carriage  road ;  and  Parke  J.  9  who  tried 
the  cause,  thought  the  commissioners  had  exceeded 
their  authority  in  awarding  that  a  private  road  should 
be  repaired  by  the  township,  but  left  it  to  the  jury  to 
decide  whether  the  road,  though  originally  meant  to  be 
a  private  road,  had  not  subsequently  been  dedicated  to 
the  public ;  and  this  Court,  on  motion  for  a  new  trial, 
held  that  the  case  had  been  properly  submitted  to  the 
jury.  [Parke  J.  There  the  lord,  or  owner  of  the  ad- 
joining land,  was  the  person  to  dedicate.]  There  can 
be  no  doubt  that  some  person  had  the  power  to  dedi- 
cate. In  Rex  v.  Mellor  (&),  the  point  might  have  been 
Taised,  but  was  not.  It  may  be  further  contended  here 
that  the  commissioners  could  not  dedicate  the  use  of 
this  part  of  the  bank  to  the  public,  because  the  public 
right  to  use  it  as  a  highway  may  interfere  with  the 
purposes  for  which  the  soil  was  vested  in  the  commis- 
sioners. But,  first,  the  bank  itself  is  not  necessary  for 
the  purposes  of  draining  the  fen.  The  commissioners 
are  authorised  to  make  cuts  and  drains;  and  as,  in 

(a)  3Jt.fAJ.  681.  (*)  1  B.  %  Ad.  S2. 

order 
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order  to  do  so,  they  must  dig  out  the  soil  where  these  1833. 
cuts  and  drains  are  made,  it  became  necessary  to  provide 
a  place  for  depositing  the  soil:  but  with  reference  to 
the  drainage  of  the  fen,  it  was  wholly  unimportant  what 
became  of  that  soil.  The  commissioners  are  expressly  LxAKb 
authorised  to  dispose  of  the  soil  arising  from  the  cuts 
and  drains  in  forming  on  each  side  thereof  banks  six 
feet  distant  from  the  verge  of  the  slopes.  They  might 
clearly  give  the  public  the  right  of  using  the  surface  of 
that  bank  as  a  road,  unless  such  use  of  it  necessarily 
impedes  the  draining  of  the  fen.  It  is  found,  as  a  feet, 
that  the  public  have  used  it  as  a  highway  for  twenty- 
five  years ;  it  is  not  stated  that  during  that  period  such 
public  user  has  ever,  in  any  degree,  impeded  the  drain- 
ing of  the  land,  and  it  is  not  to  be  presumed  that  it  will 
do  so  in  future :  it  lies  on  the  defendants,  at  least,  to 
shew  that  the  right  of  the  public  so  to  use  it  must,  of 
necessity,  impede  the  draining  of  the  fen.  Secondly,  it 
is  clear  that,  by  common  law,  the  inhabitants  of  a 
parish  are  bound  to  repair  all  public  highways  within 
it-  Where  a  road,  by  user,  has  become  a  public  high- 
way, no  adoption  of  it  by  the  inhabitants  of  the  parish 
is  necessary  to  make  them  liable.  The  doctrine  that 
an  adoption  by  the  parish  is  necessary  to  make  the 
parish  liable  to  repair,  was  first  stated  by  BayleyJ. 
in  Rex  v.  The  Inhabitants  of  St.  Benedict  (a) ;  but  it  is 
not  supported  by  any  other  authority,  and  has  not  been 
generally  approved  of  in  the  profession.  Thirdly,  sup- 
posing an  adoption  by  the  parish  necessary,  tbey  have 
here,  in  fact,  repaired  not  only  a  part  of  the  road,  but 
the  very  part  indicted. 

(a)  4B.$  A.  450. 

I  i  2  JVaddington 
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1833.  Waddington  contr&.    The  road  in  question  was  not  a 

_  public  highway :  first,  because  it  could  not  become  so ; 


and  secondly,  if  it  could,  it  has  not.    The  land  was 
The  Inhabit-  ,        ,  .  *       , 

fern*  of  vested  in  the  commissioners  for  the  purpose  of  executing 
the  drainage  works  mentioned  in  the  act  of  parliament ; 
they  made  a  bank,  and  the  public  have  used  the  surface 
of  that  bank  as  a  highway;  the  user,  as  explained, 
began  by  usurpation.  The  commissioners  having  no 
occasion  for  the  bank,  permitted  the  public  to  use  the 
surface  of  it,  which  was  not  required  for  the  purposes 
of  the  drainage :  that  was  not  evidence  for  the  jury 
to  presume  a  dedication.  But  even  if  the  commissioners 
had  wished  and  intended  to  dedicate  the  surface  to  the 
public,  they  could  not  do  so  consistently  with  the  other 
duties  which  they  are  required  to  perform.  By  section 
12.  the  commissioners  are  authorised  to  dispose  of  all 
the  earth  and  soil  arising  from  the  cuts  and  drains 
therein  directed  to  be  made,  scoured,  and  cleansed,  in 
forming  banks,  and  they  are  to  make,  alter,  support, 
repair,  or  remove,  all  cuts,  drains,  &c.  Non  constat 
that  it  may  not  become  necessary  for  the  purpose  of 
altering  the  drains  adjoining  the  bank,  for  the  com- 
missioners to  take  possession  of  this  bank,  and  thereby 
obstruct  the  highway ;  but  supposing  the  argument  on 
the  other  side  to  prevail,  if  they  do  so,  they  may  be  in- 
dicted for  a  nuisance.  It  might  be  their  duty  to  build  on 
this  bank,  if  that  became  necessary  for  the  purposes  of  the 
drainage.  \Littledale  J.  The  fact  ought  to  have  been 
found  by  the  jury,  whether  the  powers  of  the  commis- 
sioners could  have  been  exercised  consistently  with  the 
public  right  to  use  this  as  a  highway.  It  is  possible 
tunnels  might  be  made  through  the  bank  without  en- 
dangering the  road.]     There  is  no  authority  to  shew 

that 
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that  persons  holding  land  for  public  purposes,  incon-        1 835. 

sistent  with  a  right  of  way,  may  dedicate  the  use  of  that 

land  to  the  public.    In  The  Rugby  Charity  v.  Merry*    .    against  • 

The  Inhabit* 
weather  (a),  the  dedication  was  by  trustees  for  private        unuof 

purposes.     In  Sex  v.  Edmonton  (b)  the  road  had  been 

actually  set  out  by  commissioners  under  an  inclosure 

act,   and   the  'churchwardens  were   only  trustees  for 

certain  landowners. 

Secondly,  according  to  the  opinion  of  Bayley  J.  in 

Bex  v.  St.  Benedict  (c),  an  adoption  by  the  parish  is 

necessary,  to  make  the  parish  liable  to  repair  a  road, 

and  that  doctrine  is  recognised  by  Lord  Tenterden  in 

Bex  v.  Cumberworth  (d).     Lastly,   if  an  adoption  by 

the  parish  be  necessary,  the  single  instance  of  repair 

ten    years    ago  is  not  conclusive    evidence   of  such 

adoption. 

Cur*  adv.  vutL 

There  being  a  difference  of  opinion  on  the  bench,  the 
Judges  delivered  their  opinions  seriatim. 

Parke  J.  The  questions  raised  on  the  argument  of 
this  case  were  three : 

1st,  Whether  it  was  competent  for  the  persons  in 
whom  the  soil  was  vested,  to  dedicate  the  use  of  part  of 
it,  to  the  public,  as  a  highway ;  it  not  being  disputed 
but  that  if  they  had  the  power,  such  dedication  had 
taken  place. 

2dly,  Whether  it  is  necessary  in  order  to  charge 
the  parish,  that  it  should  have  adopted  the  highway; 
and  if  it  was, 

(a)  1 1  East,  375.  note  («).  (*)  1  Moody  J  M.  94. 

(c)  4B.$A.  450.  (<Q  SB.  %Ad*  US. 
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1838.  Sdly,  Whether  the  parish  had  in  fact  adopted  it 

"    ~  I  have  never  entertained  the  least  doubt  upon  any  of 

The  Kihg  r  * 

agahut  these  questions,  except  the  first;  upon  that  I  have  felt  some 
am*  of  difficulty ;  but  after  much  consideration,  my  opinion  is, 
upon  the  statements  in  this  case,  that  the  commissioners 
in  whom  the  property  was  vested  might  dedicate  part 
of  it  to  this  special  use. 

If  the  land  were  vested  by  the  act  of  parliament  in 
commissioners,  so  that  they  were  thereby  bound  to  use 
it  for  some  special  purpose,  incompatible  with  its  public 
use  as  a  highway,  I  should  have  thought  that  such 
trustees  would  have  been  incapable  in  point  of  law,  to 
make  a  dedication  of  it ;  but  if  such  use  by  the  public 
be  not  incompatible  with  the  objects  prescribed  by  the 
act,  then  I  think  it  clear  that  the  commissioners  have 
that  power.  The  mere  circumstance  of  their  not  being 
beneficial  owners,  cannot  preclude  them  from  giving  the 
public  this  right 

Let  us  consider,  then,  whether  the  special  purposes, 
indicated  by  the  act  of  parliament,  are  inconsistent  with 
the  use  of  the  bank  as  a  highway. 

The  land  over  which  the  alleged  road  passes  was 
purchased  by  the  special  commissioners  appointed  under 
the  41  G.  3.  c.  135.,  under  section  19.  of  that  act: 
whether  it  was  conveyed  to  them  or  their  appointees, 
under  section  19.,  on  a  voluntary  purchase;  or,  under 
section  26.  and  27.,  after  an  assessment  by  a  jury,  to 
the  special  commissioners  in  trust  for  the  general 
commissioners,  does  not  appear;  but,  in  whomsoever 
the  title  was  vested,  it  must  have  been  held  in  trust  for 
the  special  purposes  of  the  act. 

What,  then,  were  these  special  purposes? 

The  case  does  not  state  whether  the  powers  given  by 

the 
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the  41  G.  3.  c.  135.   to  the  special  commissioners  ap-        1833. 
pointed  under  that  act  have  terminated  or  not.  "T- 

*  The  King 

By  section  11.  they  are  authorised,  empowered,  and        Again* 

.      ,  .  ,    ,     .  ,     The  Inhebit- 

required  to  make  certain  new  gowts  and  drains;  and  ants  of 
by  section  12.  to  dispose  of  the  earth  arising  from 
making  the  drains  six  feet  from  the  verge  of  the  slopes 
or  batters  at  an  average,  or  otherwise,  as  they  shall 
think  necessary:  they  are  also  required  to  make  and 
maintain  such  other  cuts,  drains,  outlets,  sluices,  gowts, 
tunnels,  and  other  works  as  they  shall  think  necessary, 
in  the  grounds  in  the  East  Fen,  &c.  (comprising  the  lands 
adjoining  to  this  cut) 

By  section  14.  the  several  cuts,  works,  &c,  before 
directed  to  be  executed  by  the  special  commissioners, 
shall  be  done  under  the  direction  and  control  of  the 
general  commissioners;  and  shall,  after  the  completion 
thereof,  be  vested  in,  and  for  ever  afterwards  remain, 
continue,  and  be  subject  to  the  power,  jurisdiction,  and 
sole  control  of  the  general  commissioners,  as  if  made, 
done,  and  executed  under  the  authority  of  the  former 
act 

By  section  39.  the  special  commissioners  are  to  make 
an  award,  with  a  true  plan  annexed,  of  the  grounds  to 
be  drained. 

The  forty-first  section  gives  the  general  commissioners 
the  power  to  tax  for  the  purposes  of  general  drainage. 

From  these  clauses  it  appears  that  the  special  com- 
missioners have  special  powers,  which  seem  not  to  have 
been  of  a  permanent  nature,  and  which  would  be 
determined  after  the  works  were  completed  and  the 
award  made;  and  then  the  authority  of  the  general 
commissioners  of  drainage,  under  the  2  G.  3.,  would 
alone  be  in  force.    But,  as  the  case  does  not  enable  us 

Ii  4  to 
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18SS.       to  say  whether  the  powers  of  the  special  commissioners, 
if  any,  which  remained  after  the  drain  was  made,  are 

TbeKnco 
against        yet  in  force,  we  must  treat  the  question  as  if  they  were ; 

The  Inhabit- 
ants of        though,  probably,  the  general  commissioners,  by  virtue 

of  the  act  of  2  G.  3.  enabling  them  to  make  works  for 

the  general  purpose  of  drainage,  would  have  the.  same 

power  of  making  cuts,  drains,  and  other  works,  a6  is 

given  to  the  special  commissioners  under  the  latter  port 

of  the  twelfth  section. 

The  general  commissioners  would  unquestionably  be 
entitled,  and  indeed  bound,  to  cleanse  the  Hobkole  drain 
when  required,  and  remove  the  mud  from  it. 

The  special  commissioners,  and  probably  the  general 
commissioners  also,  would  have  the  power,  if  necessary 
for  the  purposes  of  the  general  drainage,  to  make  smaller 
cuts  communicating  with  this ;  and  drains,  gowts,  tun- 
nels, or  other  works ;  and  might  use  the  soil  on  which 
the  bank  is  placed  for  this  purpose. 

The  question  then  is  reduced  to  this,  whether,  upon 
the  finding  of  the  jury  in  this  case,  the  public  use  of  the 
bank  as  a  road  would  interfere  with  the  exercise  of  these 
powers  ? 

The  case  might  and  ought  to  have  stated  whether 
the  operation  of  cleansing  the  drain  would  or  would  not 
have  been  impeded  by  the  use  of  this  road ;  but  as  it 
does  find  that  the  drain  was  constructed  in  the  manner 
directed  by  the  act,  and  the  act  requires  six  feet  to  be 
left  between  the  verge  of  die  slope  and  the  bank,  which 
must  have  been  for  the  purpose  of  allowing  sufficient 
space  for  cleansing  the  drain,  I  think  we  may  reasonably 
conclude  that  the  use  of  the  top  of  the  bank  itself,  for 
the  purpose  of  cleansing  the  drain  or  depositing  the 
mud  there,  was  unnecessary. 

With 
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:   With  respect  to  the  exercise  of  the  other  powers,  of        183S. 

making  cuts  communicating  with  this  drain  through  the        

bank  in  question,  or  other  works  necessary  to  the  drain-        against 

-  .     .  .,  ,  ,  ,  , ,      The  Inhcbit- 

age,  it  is  impossible  not  to  see  that  such  powers  could  ants  of 
no  longer  be  exercised  upon  the  space  occupied  by  the 
road,  if  the  public  had  an  unqualified  right  of  road  there ; 
and  unless  they  bad,  this  indictment  cannot  be  sup* 
ported.  But  I  think,  that  if  it  is  quite  clear  that  such 
works  would  never  be  required,  the  commissioners,  whe* 
ther  special  or  general,  might  give  the  right  to  the  public. 
The  special  commissioners  certainly  might  have  sold 
the  land,  or  let  it,  or  disposed  of  it  for  money,  under 
sect  35.,  if  it  was  not  necessary  to  be  made  use  of  for 
the  purposes  of  this  act;  and  I  do  not  see  why  they 
might  not  also,  in  the  like  case,  have  given  it  up  to  the 
public  as  a  public  highway :  inasmuch  as  it  is  by  no 
means  impossible,  that  the  general  works  of  the  drainage 
might  receive  a  benefit  perhaps  equal  to  the  pecuniary 
advantage  from  a  sale,  by  facilitating  the  carriage  of 
materials,  and  the  transport  of  workmen,  necessary  for 
the  purposes  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  inter* 
ruption  for  twenty  years  and  upwards,  we  must  infer 
that  no  purpose  of  the  drainage  has  yet  required  the 
construction  of  cuts  or  other  works  upon  the  part  of  the 
bank  in  question ;  and  if  in  that  time  the  ordinary 
purposes  of  the  drainage  have  not  required  them,  it  is 
not  too  much  to  say,  that  such  works  will  not  be  re- 
quired, and  that  the  space  is  not  now  wanted  for  any 
purposes  of  this  act. 

If  this  were  a  special  verdict,  I  should  have  thought 
that  both  these  facts  should  have  been  found  by  the 
jury,  ami  that  a  venire  de  novo  would  have  been  necessary; 

but 
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18 S3.   <    but  upon  a  special  case,  we  are  not  so  strictly  bound; 
and  I  do  not  think  we  ought  to  put  the  parlies  to  the 

The  Kmo  . 

gainst       expense  of  a  new  trial  on  that  account 

The  Inhabit.  #...•*.  i  • 

anu  of  I  am  of  opinion,  therefore,  upon  this  case,  that  we 

may  come  to  the  conclusion,  that  the  dedication  of  this 
part  of  the  bank  to  the  use  of  the  public,  as  a  road,  was 
not  inconsistent  with  the  purposes  to  which  the  com- 
missioners, whether  special  or  general,  were  bound  by 
the  act  of  parliament  to  apply  it 
.  Upon  the  other  two  questions,  I  never  had  any 
doubt  As  to  the  second,  I  have  always  considered  it 
as  clear  that  the  parish  is  at  common  law  bound  to 
repair  all  public  highways ;  this  being  by  the  common 
law,  the  mode  by  which  each  parish  contributes  its 
share  towards  the  public  burthen  of  repairing  all  high- 
ways, instead  of  all  the  public  roads  being  repaired  by 
one  general  tax.  Hence,  if  a  road  be  dedicated  to  the 
public,  no  parish  can  refuse  to  repair  it  It  must  bear 
in  that  shape  its  share  of  the  general  burthen,  and  its 
inhabitants  receive  an  equivalent,  not  in  the  use  of  that 
road  in  particular,  but  in  the  use  of  all  the  public  roads 
in  the  realm.  The  absence  of  repair  by  the  parish  is 
indeed  a  strong  circumstance,  in  point  of  evidence,  to 
prove  that  the  road  is  not  a  public  one,  —  the  feet  of 
repair  has  a  contrary  effect ;  but  the  conduct  of  the 
parish  in  acquiescing  or  refusing  its  acquiescence  is,  in 
my  opinion,  immaterial  in  every  other  point  of  view. 

The  judgment  of  Mr.  Baron  Bcyley  in  the  case  of 
Bex  v.  St.  Benedict  (a),  was  cited  on  the  argument  as 
an  authority  to  the  contrary ;  but  with  every  respect  for 
that  very  learned  Judge,  I  must  say  I  cannot  accede  to 

(a)  4B.$A.  450. 
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the  doctrine  there  laid  down,  and, I  am  not  aware  that       183S. 
there  is  any  authority  in  support  of  it.  

Upon  the  third  question,  also,  I  feel  no  doubt.     The        against 
repair  by  the  parish  of  the  part  in  question  is  un-        Liu  of 
doubtedly  a  sufficient  adoption,  if  adoption  be  necessary, 
which  I  am  clearly  of  opinion  it  is  not. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
crown  is  entitled  to  our  judgment 

Littledale  J.  A  great  number  of  cases  have  been 
cited  as  to  what  shall  be  taken  to  be  a  dedication  of 
land  to  the  public,  so  as  to  establish  a  highway.  I  need 
not  advert  to  these,  because  I  agree  in  their  authority; 
and  I  think  if  this  land  was  not  in  the  peculiar  circum- 
stances in  which  it  is*  placed,  there  would  be  a  sufficient 
dedication  to  make  it  a  public  highway. 

But  the  difficulty  I  have  is,  that  the  land  over  which 
the  road  lies  has  been  appropriated  by  the  act  of  the 
41  6.  3.  c.  135.  for  the  purposes  of  drainage;  and  by 
that  act  certain  powers  are  given  to  the  commissioners 
to  deal  with  the  land  mentioned  in  the  act  in  the  manner 
there  prescribed;  and  under  their  powers  they  have 
made  a  bank  which  is  subservient  to  the  purposes  of 
the  drainage.  Over  a  part  of  this  bank  the  road  m 
question  extends. 

It  is  true  that  the  bank  has  not,  for  a  great  number 
of  years,  been  practically  used  to  give  any  further  pro- 
tection or  support  of  the  works  than  it  did  when  first 
made,  and  very  probably  it  never  may  be  wanted  in  any 
other  state  than  that  in  which  it  now  is. 

But  I  cannot  take  judicial  notice  of  that,  and  I  cannot 
say  but  at  some  future  time  it  may  be  wanted  for  the 
works  of  the  drainage,  in  such  a  manner  as  that  it  could 

not 


484, 


CASES  in  MICHAELMAS  TERM 


1833. 

The  Kino 
against 
The  Inhabit- 
ants of 
Lzaxx. 


not  be  used  beneficially  for  these  purposes  if  there  was 
a  common  highway  over  it  And  I  think  the  com- 
missioners had  no  power  to  dedicate  to  the  use  of 
the  public  as  a  highway,  land  which  they  were  en- 
trusted with  the  ownership  of,  for  a  special  purpose, 
and  for  which  special  purpose  this  land  may  at  some 
future  period  be  required ;  and  as  all  the  king's  subjects 
are  presumed  to  know  acts  of  parliament,  they,  when 
they  used  the  road,  must  be  presumed  to  have  known  that 
in  point  of  law  it  could  not  be  so  dedicated,  and  that  it 
could  only  be  used  as  a  way  of  permission  and  suffer- 
ance ;  and  they  cannot  be  considered  as  having  acquired 
a  right  by  adverse  enjoyment,  but  only  by  usurpation 
on  rights  which  were  designated  by  parliament,  and 
which,  therefore,  could  not  be  infringed  upon. 

The  adoption  of  the  parish,  by  repairing  part  of  it, 
does  not  vary  the  case :  the  adoption  of  a  parish  is  no 
more  than  the  use  of  it  by  the  public ;  the  parish  are 
merely  a  part  of  the  public. 

If  a  road  has  been  used  by  people  in  the  parish,  it 
furnishes  evidence  pro  tanto  of  its  being  a  way  for  the 
rest  of  the  public ;  and  if  the  parish  have  repaired  it,  it 
furnishes  a  strong  inference  that  it  is  a  public  highway, 
or  else  they  would  not  have  been  at  that  expense :  but 
it  only  raises  a  strong  presumption,  and  there  is  no 
estoppel  against  a  parish  in  such  a  case ;  the  adoption 
by  the  parish  does  not  necessarily,  as  a  matter  of  law, 
make  a  road  public ;  nor  does  their  refusal  to  adopt  it, 
prevent  its  being  so.  And  if  it  as  a  general  rule  do  so, 
still  it  would  not  be  the  case  here,  as  parliament  has 
already  directed  it  to  be  under  the  control  of  commis- 
sioners for  parliamentary  purposes. 

A  public  road  has  been  made  by  legal  authority,  in 

continuation 
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continuation  of  what  is  now  contended  to  be  a  road ;        1833. 

but  that  can  make  no  difference  as  to  the  legality  of  this 

°       *  The  Kma 

road.  agabut 

TbelnbabiU 

If  the  use  of  this  as  a  public  road  be  an  object  of       ante  of 
great  importance,  the  only  way  to  have  it  made  a  legal 
road   iss  by  an   application    to  parliament,   who  will 
exercise  their  discretion  on  the  subject 

On  the  whole  of  the  case,  I  am  of  opinion  that  judg- 
ment should  be  entered  for  the  defendants. 

Denman  C.  J.  The  question  raised  by  this  case 
was,  whether  the  parish  of  Leake  is  bound  to  repair  a 
road  which  runs  along  the  top  of  a  bank  forty  feet  wide; 
in  other  words,  whether  this,  which  is  unquestionably  a 
road  de  facto,  is  also  a  road  de  jure.  The  bank  was 
made  in  execution  of  certain  works  of  drainage  done 
under  an  act  of  the  second  of  G.  3.,  and  another 
act  of  the  fortv-first  of  G.  3. ;  and  it  is  stated  as  a 
fact  that  "  the  said  bank  has  been  used  by  all  persons 
for  about  twenty-five  years  as  a  public  carriage-road 
without  intermission,  and  is  a  very  useful  and  con* 
venient  road  to  the  public."  It  is  further  stated,  that 
part  of  the  indicted  portion  of  the  road  was  repaired  by 
the  parish  of  Leake  ten  years  ago. 

All  the  terms  in  the  definition  of  a  public  road  are 
found  in  this  statement  But  it  was  argued  that  the 
bank  in  question  cannot  be  a  public  road,  because  that 
would  be  inconsistent  with  the  purposes  of  drainage  for 
which  it  was  raised,  and  with  the  superintending  power 
vested  in  the  commissioners  for  drainage  purposes. 
The  words  relied  on  are,  that  "  all  banks  made  (as  this 
was)  under  the  4 1  G.  3«,  as  well  as  the  cuts,  drains, 
dams,  forelands,  and  other  works,9'  should  be  made, 

done, 
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1833.  done,  and  executed  under  the  direction,  and  control,  and 
to  the  satisfaction,  of  such  general  commissioners}  and 
should,  after  the  completion  thereof  be  vested  in,  and 
for  ever  afterwards  remain,  continue,  and  be  subject  to 
the  power,  jurisdiction,  and  sole  control  of  the  said 
general  commissioners,  or  any  five  or  more  of  them,  in 
such  and  the  like  manner  as  if  the  same  had  been  made, 
done,  and  executed  under  the  authority  of  the  former 
act  above  mentioned. 

We  must  therefore  refer  to  the  provisions  of  the 
former  act,  to  see  if  it  directs  the  banks  to  be  main- 
tained or  regulated  in  any  manner  inconsistent  with  a 
right  of  passage  over  them. 

The  former  act  gives  power  to  the  general  commis- 
sioners to  purchase  lands  for  the  purposes  of  the 
drainage,  the  purchased  lands  to  be  divested  from  the 
vendors  and  vested  in  the  general  commissioners.  It 
appears  that  the  general  commissioners,  by  virtue  of 
this  power,  purchased  certain  inclosed  land,  and  the 
special  commissioners  cut  a  drain  through  it,  and,  with 
the  soil  cast  out,  made  the  bank  (forty  feet  wide)  over 
which  the  indicted  road  runs. 

The  argument  for  the  defendants  at  the  bar  proceeded 
on  the  assumption  that  the  bank  of  a  drain  must,  of 
necessity,  be  subject  to  obstruction  from  laying  upon  it 
soil  out  of  the  ditches,  and  from  other  obvious  causes, 
so  as  to  render  the  constant  user  of  it  as  a  public  road 
impossible.  But  I  think  that  we  cannot  draw  such  an 
inference  judicially  from  the  act;  and  the  case  does  not 
allege  the  fact  to  be  so. 

The  words  which  place  these  banks  under  the  control 
of  the  general  commissioners  are  not  of  very  clear 
import;  but  their  primary  object  seems  to  be  to  exclude 

them 
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them  from  the  control  of  the  special  commissioners  1838. 
appointed  by  the  subsequent  act,  who,  after  making 
them  to  the  satisfaction  of  the  general  commissioners,  againM,u 
were  to  have  no  more  concern  with  them.  The  words  anuof 
of  the  clause  referred  to  in  the  earlier  act,  and  above 
stated,  seem  rather  applicable  to  a  property  in  the 
banks  than  to  any  mode  of  managing  them.  The  words 
are  certainly  very  extensive;  sufficiently  so,  indeed,  to 
enable  the  commissioners  to  devote  the  surface  of  the 
banks  to  any  purpose  whatever  not  inconsistent  with 
the  trust  of  draining  the  district.  Now  it  can  hardly 
be  but  that  good  roads  should  be  extremely  useful  for 
the  general  purposes  of  the  drainage,  by  facilitating  the 
conveyance  of  persons  and  property;  and  such  roads 
may  be  more  easily  procured  and  maintained  by  giving 
a  light  of  passage  to  the  public  and  casting  the  repair 
upon  parishes,  than  by  any  other  means  enjoyed  by  the 
commissioners.  The  case  states  that  a  part  of  this  very 
bank,  being  a  continuation  of  the  indicted  road,  was  set 
out  as  a  road  in  1820  by  virtue  of  an  inclosure  act;  and 
it  does  not  appear  that  the  general  commissioners  saw 
any  reason  to  complain.  I  think,  therefore,  it  is  reason- 
able to  infer  that  they,  like  the  rest  of  the  public, 
acquiesced  in  this  use  of  the  soil,  from  finding  that  their 
duties  as  commissioners  might  be  perfectly  discharged 
notwithstanding.  And  this  appears  by  no  means  im- 
probable in  point  of  fact,  when  the  width  of  the  bank  is 
remembered. 

A  second  point  was,  that  the  parish  was  not  stated  to 
have  adopted  the  road,  but  only  to  have  repaired  it  on 
one  occasion.  If  the  fact  of  adoption  were  necessary, 
this  statement  of  evidence  from  which  it  might  be 
inferred  would  be  insufficient.  But  I  by  no  means  think 

any 
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183S.  Sdly,  Whether  the  parish  had  in  fact  adopted  it 

I  have  never  entertained  the  least  doubt  upon  any  of 

affunu       these  questions,  except  the  first;  upon  that  I  have  felt  some 

ams  of       difficulty ;  but  after  much  consideration,  my  opinion  is, 

upon  the  statements  in  this  case,  that  the  commissioners 

in  whom  the  property  was  vested  might  dedicate  part 

of  it  to  this  special  use. 

If  the  land  were  vested  by  the  act  of  parliament  in 
commissioners,  so  that  they  were  thereby  bound  to  use 
it  for  some  special  purpose,  incompatible  with  its  public 
use  as  a  highway,  I  should  have  thought  that  such 
trustees  would  have  been  incapable  in  point  of  law,  to 
make  a  dedication  of  it ;  but  if  such  use  by  the  public 
be  not  incompatible  with  the  objects  prescribed  by  the 
act,  then  I  think  it  clear  that  the  commissioners  have 
that  power.  The  mere  circumstance  of  their  not  being 
beneficial  owners,  cannot  preclude  them  from  giving  the 
public  this  right 

Let  us  consider,  then,  whether  the  special  purposes, 
indicated  by  the  act  of  parliament,  are  inconsistent  with 
the  use  of  the  bank  as  a  highway. 

The  land  over  which  the  alleged  road  passes  was 
purchased  by  the  special  commissioners  appointed  under 
the  41  G.3.  c.  185.,  under  section  19.  of  that  act: 
whether  it  was  conveyed  to  them  or  their  appointees, 
under  section  19.,  on  a  voluntary  purchase ;  or,  under 
section  26.  and  27.,  after  an  assessment  by  a  jury,  to 
the  special  commissioners  in  trust  for  the  general 
commissioners,  does  not  appear;  but,  in  whomsoever 
the  title  was  vested,  it  must  have  been  held  in  trust  for 
the  special  purposes  of  the  act. 

What,  then,  were  these  special  purposes? 

The  case  does  not  state  whether  the  powers  given  by 

the 
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the  41  G.  3.  c.  135.   to  the  special  commissioners  ap-        1833. 
pointed  under  that  act  have  terminated  or  not.  ~ 

*  m  TbeKiNa 

By  section  11.  they  are  authorised,  empowered,  and        dgaimt 

The  Inhabit- 

required  to  make  certain  new  gowts  and  drains;  and  ants  of 
by  section  12.  to  dispose  of  the  earth  arising  from 
making  the  drains  six  feet  from  the  verge  of  the  slopes 
or  batters  at  an  average,  or  otherwise,  as  they  shall 
think  necessary:  they  are  also  required  to  make  and 
maintain  such  other  cuts,  drains,  outlets,  sluices,  gowts, 
tunnels,  and  other  works  as  they  shall  think  necessary, 
in  the  grounds  in  the  East  Fen,  &a  (comprising  the  lands 
adjoining  to  this  cut) 

By  section  14.  the  several  cuts,  works,  &c,  before 
directed  to  be  executed  by  the  special  commissioners, 
shall  be  done  under  the  direction  and  control  of  the 
general  commissioners;  and  shall,  after  the  completion 
thereof,  be  vested  in,  and  for  ever  afterwards  remain, 
continue,  and  be  subject  to  the  power,  jurisdiction,  and 
sole  control  of  the  general  commissioners,  as  if  made, 
done,  and  executed  under  the  authority  of  the  former 
act. 

By  section  39.  the  special  commissioners  are  to  make 
an  award,  with  a  true  plan  annexed,  of  the  grounds  to 
be  drained. 

The  forty-first  section  gives  the  general  commissioners 
the  power  to  tax  for  the  purposes  of  general  drainage. 

From  these  clauses  it  appears  that  the  special  com- 
missioners have  special  powers,  which  seem  not  to  have 
been  of  a  permanent  nature,  and  which  would  be 
determined  after  the  works  were  completed  and  the 
award  made;  and  then  the  authority  of  the  general 
commissioners  of  drainage,  under  the  2  G.  3.,  would 
alone  be  in  force.    But,  as  the  case  does  not  enable  us 
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1833.        to  say  whether  the  powers  of  the  special  commissioners, 
—       if  any,  which  remained  after  the  drain  was  made,  are 

The  Km©  /*  t 

againa        yet  in  force,  we  must  treat  the  question  as  if  they  were ; 

ants  of        though,  probably,  the  general  commissioners,  by  virtue 

of  the  act  of  2  G.  3.  enabling  them  to  make  works  for 

the  general  purpose  of  drainage,  would  have  the  same 

power  of  making  cuts,  drains,  and  other  works,  as  is 

given  to  the  special  commissioners  under  the  latter  part 

of  the  twelfth  section. 

The  general  commissioners  would  unquestionably  be 
entitled,  and  indeed  bound,  to  cleanse  the  Hobhole  drain 
when  required,  and  remove  the  mud  from  it. 

The  special  commissioners,  and  probably  the  general 
commissioners  also,  would  have  the  power,  if  necessary 
for  the  purposes  of  the  general  drainage,  to  make  smaller 
cuts  communicating  with  this ;  and  drains,  gowts,  tun- 
nels, or  other  works ;  and  might  use  the  soil  on  which 
the  bank  is  placed  for  this  purpose. 

The  question  then  is  reduced  to  this,  whether,  upon 
the  finding  of  the  jury  in  this  case,  the  public  use  of  the 
bank  as  a  road  would  interfere  with  the  exercise  of  these 
powers  ? 

The  case  might  and  ought  to  have  stated  whether 
the  operation  of  cleansing  the  drain  would  or  would  not 
have  been  impeded  by  the  use  of  this  road ;  but  as  it 
does  find  that  the  drain  was  constructed  in  the  manner 
directed  by  the  act,  and  the  act  requires  six  feet  to  be 
left  between  the  verge  of  die  slope  and  the  bank,  which 
must  have  been  for  the  purpose  of  allowing  sufficient 
space  for  cleansing  the  drain,  I  think  we  may  reasonably 
conclude  that  the  use  of  the  top  of  the  bank  itself,  for 
the  purpose  of  cleansing  the  drain  or  depositing  the 
mud  there,  was  unnecessary. 

With 
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:   With  respect  to  the  exercise  of  the  other  powers,  of        18  3d. 
making  cuts  communicating  with  this  drain  through  the        

•_     i    •  •  .  ,  L     j     .  TheKnro 

bank  in  question,  or  other  works  necessary  to  the  drain-        against 

...  ...  ,  .  , ,      The  Inhabit- 

age,  it  is  impossible  not  to  see  that  such  powers  could  ants  of 
no  longer  be  exercised  upon  the  space  occupied  by  the 
road,  if  the  public  had  an  unqualified  right  of  road  there ; 
and  unless  they  had,  this  indictment  cannot  be  sup- 
ported. But  I  think,  that  if  it  is  quite  clear  that  such 
works  would  never  be  required,  the  commissioners,  whe- 
ther special  or  general,  might  give  the  right  to  the  public. 
The  special  commissioners  certainly  might  have  sold 
the  land,  or  let  it,  or  disposed  of  it  for  money,  under 
sect  35.,  if  it  was  not  necessary  to  be  made  use  of  for 
the  purposes  of  this  act;  and  I  do  not  see  why  they 
might  not  also,  in  the  like  case,  have  given  it  up  to  the 
public  as  a  public  highway :  inasmuch  as  it  is  by  no 
means  impossible,  that  the  general  works  of  the  drainage 
might  receive  a  benefit  perhaps  equal  to  the  pecuniary 
advantage  from  a  sale,  by  facilitating  the  carriage  of 
materials,  and  the  transport  of  workmen,  necessary  for 
the  purposes  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  inter* 
ruption  for  twenty  years  and  upwards,  we  must  infer 
that  no  purpose  of  the  drainage  has  yet  required  the 
construction  of  cuts  or  other  works  upon  the  part  of  the 
bank  in  question;  and  if  in  that  time  the  ordinary 
purposes  of  the  drainage  have  not  required  them,  it  is 
not  too  much  to  say,  that  such  works  will  not  be  re- 
quired, and  that  the  space  is  not  now  wanted  for  any 
purposes  of  this  act. 

If  this  were  a  special  verdict,  I  should  have  thought 
that  both  these  facts  should  have  been  found  by  the 
jury,  and  that  a  venire  de  novo  would  have  been  necessary; 

but 
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1833.        disagreement,  had  caused  the  breaking  off  of  the  ar 

t  4l  «.     bitration.. 
Id  the  Matter 

of  TVxNoand  The  case  was  then  referred  to  Staples  as  umpire. 
Murray  furnished  him  with  a  statement  in  detail  of  the 
claims  of  Tunno  against  Bird,  and  the  grounds  of  such 
claims,  and  Lakin  sent  him  a  similar  statement,  with  all 
the  depositions  made  before  him  on  the  reference,  in- 
cluding some,  taken  by  him  after  the  diagreement  with 
Murray ;  and  Staples,  in  an  affidavit,  stated,  that  having 
inspected  these  several  documents,  and  having,  on  the 
days  when  he  attended  the  reference,  minutely  examined 
the  premises  for  the  purpose  of  being  competent  to  form  a 
judgment  if  appointed  umpire,  he  considered  it  unneces- 
sary to  go  into  further  evidence,  or  examinatiop  of  the 
parties.  Bird,  in  his  affidavit,  complained  of  the  omis- 
sion, and  stated  that  it  was  material  and  important  for 
him  that  Staples  should  have  heard  him  and  his  wit- 
nesses before  making  his  award. 

The  umpire  awarded  that  Bird  should  pay  Tunno 
5L8L     The  award  was  dated  January  29th,  1833, 

The  Solicitor  ^General  (with  whom  was  Grander)  now 
shewed  cause.  As  to  the  first  point :  the  specific  agree- 
ment between  the  parties  distinguishes  this  case  from 
others,  where  it  has  been  held  that  an  umpire  could  not 
be  chosen  by  lot  And  the  written  appointment  here 
was  drawn  and  attested  by  Bird's  agent,  and  made  a 
rule  of  court,  with  the  acquiescence,  at  least,  of  both 
parties :  for  if  Bird  had  originally  wished  to  enforce 
this  objection,  he  might  have  moved  to  set  aside  the 
rule.  Secondly,  it  is  objected,  that  the  submission  to 
arbitration  being  by  deed,  a  new  arbitrator  could  not 

be 
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be  substituted  by  an  instrument  not  under  seal.     But        1838. 

this  was  the  appointment  of  Bird  himself,  signed  by       — — 

,r  6  J     In  the  Matter 

him,  attested  by  his  attorney,  and  made  a  rule  of  court  of  Tunho  and 

pursuant  to  the  submission :  and  Bird  sanctioned  the 

acts  of  Lakin  as  arbitrator.     The  last  two  objections 

are  answered  by  the  affidavits. 

D.  Pollock  and  Lumley,  contra,  were  called  upon 
by  the  Court.  On  the  first  point,  this  case  does  not 
essentially  differ  from  Ford  v.  Jones  (a).  There  the 
principal  parties  not  only  consented  to  the  appointment 
by  lot,^  but  were  present  at  it :  Littledale  J.,  however, 
seems  to  intimate  in  that  case,  that  the  acquiescence  of 
the  parties  will  not  remove  the  objection.  It  appears, 
too,  in  this  case,  that  Bird,  in  the  assent  which  he  gave, 
was  merely  acting  on  the  suggestion  of  Jellicoe,  the  arbi- 
trator at  that  time  appointed  on  his  side,  and  did  not  know 
of  the  objection  there  might  be  to  the  proceeding.  Lakin 
acquiesced  afterwards,  because  he  considered  the  matter 
already  decided.  But  the  umpire  ought  to  be  one  whom 
the  arbitrators  personally  know  and  approve  of:  In  re 
Cassett(b).  The  mere  absence  of  objection,  even  on  the 
part  of  Jeliicoe,  was  not  sufficient.  As  to  the  second 
question,  the  appointment  by  an  instrument  under  seal 
could  not  be  altered  by  a  mere  indorsement  in  writing. 
But  if  the  Court  should  think  that  the  subsequent  con- 
duct of  Bird  has  removed  this  objection,  there  is  still  no 
sufficient  answer  to  those  upon  the  merits  of  the  ar- 
bitration itself.  The  arbitrators  cannot  be  said  to  have 
differed  in  opinion,  when  one  of  them  did  not  hear  all 
the  evidence.     They  should  have  heard  the  whole,  and 

(a)  ZB.$  Ad.  248,  (6)  9  B.  $  C,  624. 

K  k  3  then 
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188S.       then  joined  in  a  statement  to  the  umpire,  as  in  Hall  v. 
•  Lawrence  (a).     But  here,  during  the  arbitration,  Murray 

««f  fuKNosod  took  offence,  and  ceased  to  attend.  [Penman  C.  J. 
The  arbitrator  appointed  on  your  side  handed  oyer  the 
papers  to  the  umpire  afterwards,  without  making  this 
objection.]  Then  as  to  the  conduct  of  the  umpire; 
after  hearing  part  of  the  case  in  company  with  the  ar- 
bitrators, he  withdrew  from  the  enquiry.  [Taunton  J. 
That  was  before  he  was  called  in  as  umpire.  Parke  J. 
No  such  objection  was  raised  on  your  part  when  he 
was  about  to  make  his  award.]  At  all  events,  after 
Jie  was  called  in  as  umpire,  he  should  have  given 
the  parties  the  opportunity  of  producing  evidence.  In 
Hall  v.  Lawrence  (a),  it  was  said,  that  such  an  objection 
could  not  prevail,  because  the  parties  did  not  apply  to 
hf  ve  evidence  received  till  after  the  award  was  made. 
Here,  the  umpire  had  partly  heard  the  evidence  before 
the  arbitrators  ceased  to  act,  and  the  parties  had  no  in- 
timation that  he  was  about  to  make  his  award  without 
hearing  the  rest :  otherwise  they  would  have  applied  to 
him  to  hear  the  whole  viva  voce.  [Taunton  J.  You  lie 
by  and  take  the  chance  of  the  award,  and  when  disap- 
pointed, come  to  the  Court  to  set  it  aside  for  the  non- 
reception  of  evidence,  which  the  umpire  was  never 
required  to  hear.] 

Denman  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  As  to  the  appointment  of  an  umpire  by 
lot,  the  law,  as  laid  down  In  the  Matter  of  Cas$cU(b\ 
is,  that  a  choice  by  lot  is  bad,  and  the  appointment  must 
be  the  act  of  the  will  and  judgment  of  the  two  arbitra- 
tors, "  unless  the  parties  consent  to  or  acquiesce  in 

(*)  4  T.  R.  589.  (6)  9A{*C  **<• 
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some  other  mode."     Now,  here  they  did  so.     In  Ford        18S5. 

v.Jones  (a),  indeed,  there  is  some  language  a  little  more         ~        .- 

In  th&  Matittr 

general,  but  the  decision  there  probably  went  upon  some  of  Tukhoi 
difference  in  the  affidavits  of  the  respective  parties,  for 
LdttUdale  J.  says,  "  such  assent  must  always  be  a  matter 
of  doubt,"  which  shews  that  a  difficulty  was  felt  there  in 
getting  at  the  real  facts.  To  the  second  objection,  it  is 
a  sufficient  answer  that  Bird,  by  his  attorney,  signed 
the  memorandum.  As  to  the  arbitrators  not  having 
differed ;  it  may  be  that  they  did  not  go  through  the 
whole  of  the  evidence  and  then  differ,  but  that  took 
place,  which  in  fact  put  an  end  to  their  authority  as 
arbitrators:  and  it  is  clear,  that  Lakin,  the  arbitrator  on 
Bird's  side,  was  of  that  opinion.  Then  it  is  said  that 
the  umpire  did  not  hear  the  evidence.  But  it  is  not,  in 
every  case,  necessary  that  an  umpire  should  do  so.  If, 
indeed,  a  necessity  had  arisen,  and  the  parties  had 
called  upon  him  to  examine  witnesses,  his  declining  to 
do  so  might  have  been  a  ground  of  objection*  But 
here  there  was  no  such  refusal.  At  the  time  when  he 
left  the  parties,  and  declined  to  hear  more  of  the  evi- 
dence, he  was  not  yet  umpire*  When  all  the  evidence 
had  been  taken,  it  was  put  into  his  hands ;  and  he  had 
already  said  that  if  he  required  further  information,  he 
would  call  a  meeting.  It  is  said,  Bird  did  not  know 
that  the  umpire  was  going  to  make  his  award;  but  a 
party  must  be  supposed  to  look  after  his  own  interest: 
he  knew  that  the  depositions  were  before  the  umpire, 
and  should,  if  he  thought  it  necessary,  have  called  on 
him  to  hear  evidence.  He  has  not  done  so,  but  has 
taken  the  chance  of  the  award.  I  think  he  cannot  now 
raise  this  objection. 

(a)  ZB.ftAd.  248. 

K  k  4  Parke 
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1833.  Parke  J.     I  am  of  the  same  opinion.     As  to   the 


IattoMftftor 


first  point,  on  a  submission  of  this  kind,  prima  facie  the 

of  Tirnvo  and    appointment  of  an  umpire  ought  to  be  determined  by 
Bird* 

the  judgment  of  the  arbitrators;  but  it  is  competent  to 

the  parties  to  agree  that  it  shall  be  decided  by  chance, 

or  to  acquiesce  in  its  being  so  decided.     An  agreement 

subsequent  to  the  original  submission,  that  a  person  so 

appointed  shall  act  as  umpire,  is  a  new  submission,  and 

will  bind  the  parties,  at  least  as  to  an  application  like 

the  present.     Whether,  under  circumstances  like  these, 

an  attachment  would  issue  for  non-performance  of  the 

award  (it  having  been  made  a  rule  of  Court)  may  be 

a  different  question :  this  is  not  the  case  of  an  attach* 

ment  or  an  action,  but  a  motion  by  one  of  the  parties 

to  set  the  award  aside.     Ford  v.  Jones  (a)  only  confirms 

the  doctrine  laid  down  In  the  matter  of  Cassell  (&).    It 

is  true,  in  Ford  v.  Jones  something  was  proved  of  an 

acquiescence  by  the  parties,  but  that  cannot  have  been 

very  strong,  for  it  is  not  insisted  upon  in  shewing  cause, 

and  Littledale  J.  says,  "  such  assent  must  always  be  a 

matter  of  doubt."     If  that  means  that  the  appointment 

would  be  bad  although  the  parties  assented,  I  cannot 

agree  in  the  proposition;  but  I  think  what  was  said 

there  proceeded  on  the  want  of  any  sufficient  proof  of 

assent  or  acquiescence.      With  regard  to  the  second 

objection,    the    agreement  for  changing    one  of  the 

arbitrators  was  a  new  and  distinct  agreement,  though 

not  under  seal,  incorporating  the  original  one;  and  I 

have  no  doubt  that  the'  parties   are  bound,  as  to  this 

application,  by  the  award  made  under  it,  for  the  reason 

I  have  already  given   in   adverting  to  the  first  ob- 

(o)  3B.$  Ad.  248.  (b)  9  B.  {  C.  624. 

jection. 
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jection.     It  is  unnecessary  to  add  any  thing  on  the        1833. 
other  points. 


In  the  Matter 
of  T0MVO  and 


Taunton  J.  On  the  last  three  points,  it  is  only  neces- 
sary to  say  that  I  agree  with  my  Lord.  On  the  first  I  will 
say  a  word  or  two,  as  I  was  %  party  to  the  decision  in 
Ford  v.  Jones  (a).  If  the  present  case  were  in  all  points 
the  same  as  that,  I  should  pause  before  I  could  say  I 
was  satisfied  that  the  opinions  of  the  Court  there  ex- 
pressed, were  wrong.  But  my  concurrence,  in  the 
present  case,  will  not  clash  with  those,  or  with  the 
decision  In  the  matter  of  Cassell  (A).  Lord  TenUrden 
there  lays  it  down  as  a  general  rule,  "  that  die  appoint- 
ment of  die  third  person  must  be  the  act  of  the  will  and 
judgment  of  the  two,  must  be  matter  of  choice*  and 
not  of  chance,  unless  the  parties  consent  to  or  acquiesce  in 
some  other  mod*?  Now  here  ample  evidence  is  given 
that  they  did  "  consent  or  acquiesce."  Bird  knew  and 
approved  of  the  selection  of  six  names,  and  took  part 
in  the  arrangement  by  which  they  were  subjected  to  the 
chance  of  drawing.  And  after  that  had  been  done, 
the  indorsement  appointing  the  umpire  was  witnessed 
by  Bird's  agent  in  his  presence.  The  fact,  therefore, 
that  the  appointment  was  by  chance,  may  be  thrown 
out  of  consideration  here,  for  there  was  an  appointment 
of  an  umpire  by  the  arbitrators,  in  Bird's  presence,  and 
there  attested  by  his  own  agent.  To  hold  this  an  in- 
sufficient appointment,  would  be  impeaching  the  solemn 
act  of  the  parties. 

Fatteson  J.  It  is  an  answer  to  the  last  objection, 
that  at  the  only  time  when   Staples  refused  to  hear 

(a)  3B.$  Ad.  248.  (6)  9  B.  $  C.  624. 

further 


498  CASES  in  MICHAELMAS  TEEM 

16SS.        further  evidence,  he  was  not  umpire.     On  the  second 

and  third  points,  I  agree  with  the  rest  of  the  Court. 

of  Tuxko  and    As  to  the  first,  I  have  no  distinct  recollection  of  the 

BULD. 

manner  in  which  the  case  of  Ford  v.  Jones  was  put  to 
the  Court ;  but  I  think  the  circumstance  of  the  parties 
having  been  present  at  the  choice  of  an  umpire  bf  lot) 
and  consenting  to  it,  was  not  strongly  brought  to  their 
attention.  It  does  not  appear  to  have  been  insisted 
upon  in  shewing  cause.  I  can  hardly  think,  if  it  bad 
distinctly  appeared  that  the  parties  agreed  to  the  mode 
of  choice,  the  Court  would  have  decided  as  it  did* 
But  here,  the  party  making  this  application  gave  an 
express  consent  by  letter ;  and  the  appointment,  when 
indorsed  upotf  the  articles  of  reference,  was  attested  by 
his  own  agent  in  his  presence.  There  is  no  doubt  here, 
that  the  parties  both  consented  to  and  directed  the 
mode  of  choice. 

Rule  discharged  (a). 

(a)  On  reference  to  the  papers  in  Ford  v.  Jones,  it  appears  that  in  an 
affidavit  in  support  of  the  rule,  Powell,  one  of  the  arbitrators,  stated  that 
the  defendant  was  "  neither  party  nor  privy"  to  the  choice  of  the  um- 
pire, and,  on  being  informed  of  it,  objected ;  and  the  defendant  himself 
stated,  in  an  affidavit,  that  after  being  informed  of  the  appointment,  he 
found  on  enquiry  that  JR.  ilf.,  the  umpire,  was  not  a  proper  person  j 
and  he  "  was  also  much  dissatisfied  with  the  way  in  which  IL  M.  had 
been  appointed."  But  the  affidavits  in  answer  contained  the  following 
statements,  part  of  which  was  read  to  the  Court  in  shewing  cause :  — 

Harper,  the  other  arbitrator,  deposed,  "  That  it  was  agreed  to  by  this 
deponent  and  the  said  fF.  Powell,  and  also  by  the  plaintiff  and  defendant, 
that  an  umpire  should  be  named  to  decide  the  said  matters  agreeably  to 
the  said  agreement  of  reference,  and  various  names  were  mentioned,  and 
among  them  the  name  of  R.  M.>  of,  &c.  That  this  deponent,  the  said 
W.  Powell,  and  also  the  said  plaintiff  and  defendant,  met  on  the  7th  day 
of  April  1830,  at  the  office  of  M.  T.  D.,  attorney  at  law  at  Abergavenny, 
when  the  name  of  the  said  /?.  M.  was  proposed  by  this  deponent,  and 
7.  JT.,  of,  &c,  by  the  said  FT.  Powell.  That  neither  this  deponent  nor 
the  said  W.  Powell  objected  to  the  person  named  by  the  other  of  them, 
when  it  was  proposed  by  some  one  present,  but  deponent  cannot  state 

who 


filBJD. 
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who  .in  particular,  that  tbe  laid  two  names  should  be  put  into  a  hat,  and         1888* 
that  tbe  one  drawn  should  be  tbe  umpire.     That  with  the  consent  of  all         __ 
parties  present,  and  including  the  said  plaintiff  and  defendant,   Thomas    In  tbe  Matter 
Baktr,  a  dark  to  the  said  Mr.  Davis,  then  wrote  the  said  two  names  on   of  T°K*°  and 
two  slips  of  paper,  and  put  them  into  a  hat.     That  the  said  Mr.  Davit 
then  drew  out  tbe  name  of  B.  M.9  whereupon  it  was  agreed  to  and  re- 
solved on  by  all  parties,  including  the  plaintiff  and  defendant,  that  be  the 
said  R>  Mm  should  act  as  umpire.**      Ford,  the  plaintiff,  deposed  (after 
having  stated  the  meeting  of  the  parties,  including  tbe  defendant,  and 
the  nomination  of  different  umpires,  who  were  not  objected  to),   that 
"it  was  proposed  by  some  one,  and,  as  deponent  thinks,  by  the  said 
Mr.  DaviSf  that  tbe  said  two  names  should  be  written  on  two  strips  of 
paper,  and  drawn  out  of  a  hat.     That  the  clerk  of  Mr.  Davis  accordingly 
wrote  tbe  said  two  names  on  two  strips  of  paper,  and  put  the  same  into  a 
hat,  and  tbe  said  Mr.  Davit  drew  the  name  of  J?.  M. ;  when,  with  the 
consent  of  all  parties,  a  memorandum  was  written  on  the  said  agreement, 
appointing  tbe  said  R.  M*  to  be  the  umpire  to  decide  the  said  matters  in 
dispute." 

It  seems  probable  that  the  observation  of  Littltdale  J.*ref*rred  only  to  a 
consent  under  such  circumstances  as  appeared  on  these  affidavits. 


Reid  and  Another,  Executors  of  Elizabeth  Monday, 
Stenton,  against  Dickons, 

A  SSUMPSIT.    Declaration  stated,  that  whereas  the  Payment  of 

**^    i  i»      .  ••!.*..  f  i  •  money  into 

defendant,  m  the  lifetime  of  the  testatrix,  to  wit,  on  court  on  a 
the  24th  of  March  1824,  made  his  promissory  note  in  promissory 
writing,  and  thereby  promised  to  pay  the  testatrix  231/.  byTnSmems, 
by  several  instalments  on  the  days  therein  specified;  *•  only  an  ad. 

J  *  r  mission  by  the 

and,  if  default  should  be  made  in  any  one  or  more  of  defendant  that 
*  *      ■  •       i        *•       i  •    i    money to  the 

the  payments  for  thirty  days  after  the  same  respectively  amount  paid  in 

became  due,  then  the  whole,  or  the  whole  of  the  re-  promissory 

mainder  of  the  231/.  and  interest  should  become  due  "oVbJfto?* 

on  demand.     It  then  stated,   that  the  defendant,   on  %^^^ 

the  24th  of  March   1824,   delivered  the  note  to  the  further  sum 

*  claimed  to  be 

testatrix,  and  promised  to  pay  her  according  to  the  due  on  the 
tenor  and  effect  thereof.  Breach,  non-payment  of  any  of 

the 
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18SS.  the  instalments,  though  the  several  times  for  payment 
had  long  since  elapsed.  Upon  this  count  the  defendant 
paid  into  court  1 101.  10s.  (&,  and  pleaded  the  general 
issue  and  the  statute  of  limitations.  At  the  trial  before 
Taunton  J.,  at  the  Summer  assizes  for  the  county  of 
Nottingham,  1833,  the  plaintiffs  produced  the  rule  for 
paying  money  into  court,  and  contended  that  the  effect 
of  that  payment  was  to  entitle  them  to  recover  the  whole 
residue  of  the  instalments  and  interest,  unless  the 
defendant  could  prove  payment.  On  the  part  of  the 
defendant,  Long  v.  Greville  (a)  was  cited,  to  shew  that 
where  a  defendant  pleads  the  general  issue  and  the 
statute  of  limitations,  and  pays  money  into  court 
generally,  such  payment  does  not  take  the  case  out  of 
the  statute.  The  learned  Judge  nonsufted  the  plaintiffs, 
but  reserved  liberty  to  them  to  move  to  enter  a  verdict 
for  the  difference  between  the  sum  paid  into  court  and 
that  claimed  to  be  due  upon  the  note. 

Whitehurst  now  moved  accordingly.  In  Long  v. 
Greville,  which  was  an  action  for  goods  sold  and 
delivered,  it  is  stated  by  the  Court,  that  where  money 
is  paid  into  court  on  a  declaration  setting  forth  a  special 
contract,  that  is  admitted  as  alleged.  [Denman  C.  J. 
And  it  is  further  stated,  "  that  in  no  case  has  the  effect 
gone  beyond  admitting  that  the  sum  paid  in  is  due.99] 
The  payment  of  money  into  court  on  the  special  count 
admits  the  plaintiffs'  right  of  action  on  the  special 
contract  therein  stated.  \Denman  C.  J.  To  the  amount 
of  money  paid  into  court  Suppose,  after  six  years  bad 
expired,  the  defendant  had  written  a  letter  and  said, 

(a)  3B.$  C.  10. 

"  I  have 


Dickons. 
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<<  I  have  paid  you  all  but  110/.,"  and  at  the  trial  had  1833. 
not  proved  any  payment,  would  the  letter  be  an 
admission  of  a  debt  due  beyond  1102.?]  Dyer  v. 
Askttm  [a)  shews  that  the  defendant,  by  paying  money 
into  court  on  this  special  contract,  admitted  the  whole 
contract  set  out  in  that  count  If  the  defendant  had 
paid  the  110/.  to  the  plaintiffs,  the  effect  of  that  would 
have  been  to  take  the  case  out  of  the  statute  of  limit- 
ations. 

Denman  C.  J.  The  payment  of  money  into  court 
on  the  special  count  merely  admits  the  defendant's  lia- 
bility on  the  contract  therein  stated  to  the  amount  of 

110/. 

Parke  J.  The  payment  of  money  into  court  admits 
the  contract  as  alleged,  and  a  right  to  recover  110/.; 
but  beyond  that  sum,  every  defence  is  open.  It  is 
much  the  same  thing  as  if  the  defendant  had  admitted 
the  contract,  and  stated  at  the  same  time  that  no  more 
than  110/.  10s.  6d.  was  due  upon  it 

Patteson  J.  In  Cox  v.  Parry  (J),  it  was  decided 
that  payment  of  money  into  court  is  an  acknowledge- 
ment, by  the  defendant^  of  the  contract,  and  that  the 
plaintiff  is  entitled  to  recover  the  sum  so  paid;  but  that 
it  did  not  preclude  him  from  taking  any  objection  limit- 
ing the  operation  of  the  contract,  in  order  to  bar  the 
plaintiff  from  recovering  more  than  had  been  paid  into 
court     The  principle  of  that  case  applies  here. 

Rule  refused* 

(a)  IB.fC  3.  (*)  1  T.  R.  464. 
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18S3. 


Tuetday,  Griffith,  Gent.,  one,  &c.  against  Davies. 

Nov.  5th.  ° 

A  witness  may    HTHIS  was  an  action  on  an  attorney's  biU.     At  the 

be  called  upon       A 

by  the  plaintiff  trial  before  Denman  C.  J.,  at  the  sittings  in  London 
▼enation  in  "  after  last  Trinity  term,  it  became  a  question  whether  or 
frndanfpr^'  not  ihe  plaintiff  had  been  employed  by  the  defendant 
promise  tTthe  ^°  Prove  ^e  retainer  by  the  defendant,  a  witness,  also 
^"Ifth*1"  an  attorney>  was  called,  who  stated  that,  after  the  busi- 
ness attended  ness  in  question  had  been  done,  be,  as  the  then  attorney 

on  that  occasion 

as  attorney  for    of  defendant,  went  with  him  to  the  plaintiff,  and  on  that 

the  defendant* 

occasion  heard  a  conversation  between  them  respecting 
a  proposed  compromise  of  the  plaintiff's  demand.  The 
jury  found  a  verdict  for  the  plaintiff. 


Heaton  now  moved  for  a  new  trial,  on  the  ground 
that  this  witness  ought  not  to  have  been  allowed  to  give 
evidence  of  a  negotiation  at  which  he  had  been  present 
as  attorney  to  one  of  the  parties ;  and  he  cited  Gains- 
ford  v.  Grammar  (a),  where  Lord  Ellenborough  held, 
that  a  witness  could  not  be  called  upon  to  disclose  pro- 
positions which  he,  as  the  defendant's  attorney,  bad 
carried  to  the  plaintiff,  respecting  the  subject  matter  of 
the  suit 

Denman  C.  J.  The  fact  of  the  witness  having  been 
present  as  attorney  on  one  side,  does  not  prevent  his 
giving  evidence  of  a  conversation  between  the  parties. 

(a)  2  Camp.  9. 

Parks 
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Parke  J.    There  is  no  pretence  for  the  objection.        1853. 
This  is  not  a  confidential  disclosure,  but  an  open  com-        — 

m  r  Geiffith 

munication  from  one  adversary  to  another,  witnessed  by        again* 

Davizs* 

the  attorney  of  one  party.  In  Gainsford  v.  Gram~ 
mar  (a),  the  Lord  Chief  Justice  nliight  properly  reject 
the  attorney's  evidence  of  what  his  client  said  to  him, 
but  not  his  statement  of  what  he  himself  afterwards  said 
to  the  opposite  party. 

Taunton  J.  concurred. 

Patteson  J.  This  was  not  a  confidential  disclosure 
to  the  attorney,  but  merely  a  conversation  between  the 
plaintiff  and  defendant.  I  do  not  understand  the  case 
in  Campbell :  there  was  a  well-founded  objection  there 
to  the  attorney's  stating  what  his  client  had  communi- 
cated to  him;  but  I  do  not  see  why  he  should  have 
been  prevented  from  stating  at  the  trial  what  he  had 
already  communicated  to  the  opposite  party.  So,  here, 
the  disclosure  objected  to  is  of  something  *hich  had 
already  been  said  to  the  plaintiff. 

Rule  refused  (£). 

(a)  2  Camp.  9. 

(b)  In  Gainsford  v.  Grammar,  Lord  Elienborovgh't  attention  does  not 
appear  to  have  been  particularly  called  to  the  present  question ;  the  whole 
contest  there  being,  whether  or  not  the  attorney  bore  a  privileged  character 
at  the  time  of  the  communication. 
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jJ^Sr  Howell  against  Batt. 


Now.  5th. 

Defendant  mm     A  SSUMPSIT  for  money  had  and  received.    At  the 

office-keeper  of    -fJL 

an  Exeter  and  trial  before  Alderson  J.,  at  the  last  assizes  at  Exeter, 

and  •errant  to'  the  facts   of   the    case    appeared    as    follows: — The 

at  E*etert when  plaintiff  was  a  joint  proprietor  of  a  stage-coach  running 

bjteto^n1  from  Ex***?   to  London.     The  defendant  was  office- 

•nUromUme*  keeper  and  servant  to  Clench,  the  proprietor  at  Exeter; 

tolj"*™aderf  and  used,  in  his   capacity  of  office-keeper,   at  stated 

the  shares  of  intervals,  to  make  up  the  share-bills  of  the  coach,  and 

profits,  due  to 

the  several  pro-   to  take  sums  of  money  from  a  balance  of  Clench's  which 

prietors,  and 

sent  them  to  he  had  in  hand,  and  send  them  to  the  several  joint 

taidngThe   *  proprietors  as  their  respective  shares  of  the  profits  of 

balance  of  c/s  ^  coac^-     On  one  of  these  occasions  23/.  were  due  to 

feh^d.ehOn  the  plaintiff;    and  the  defendant   made   up  a  packet, 

°"®  °®"**011  purporting  to   contain   that   sum,   and  sent  it  to  the 

to  plaintiff;  a  plaintiff  as  his  share,  as  usual,  by  the  guard  of  the 

proprietor,  a 

packet  purport,  coach.  The  packet  contained  20/.  only;  and  this 
231,  which  was  action  W8S  brought  for  the  difference.  It  appeared 
but  in  reality  that  the  expenses  of  keeping  the  office  were  provided 
on"^DlpiLndff  ^or  by  the  defendant,  for  which  he  received  money 
for^/^hsd^d  ^roin  *ne  proprietors.  He  rendered  his  accounts  to 
received  to  bis  Clench,  the  Exeter  proprietor.  No  sum  of  money 
Held,  that  was  expressly  given  to  him  by  Clench  for  the  plain* 
not  liable,  there  tiff.  Upon  this  evidence  it  was  contended,  that  Batt 
•f  contract  was  improperly  made  defendant,  for  that  there  hail  been 
a»/u»  plain.  no  privity  of  contract  between  him  and  the  plaintiff; 
bf  waTno^pre-  aIM*  **  w^?  sa"*  *"**>  there   having  been   no  specific 

eluded  from 

this  defence  by  having  told  the  plaintiff  (after  action  brought)  that  he,  defendant,  bad  had 

the  23L  of  C.  *nd  wnt  it  to  the  plaintiff,  and  debited  C  with  it. 

appropriation 


Bat*. 
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appropriation  by  Clench  of  any  sum  to  be  paid  to  the  }8M. 
plaintiff  the  defendant  could  not  be  charged  as  having  ~ 
received  any  sum  to  the  plaintiff's  use.  It  was  therefore  *x«w* 
contended  that  the  action  should  have  been  brought 
against  Clench.  It  appeared,  however,  that  the  plaintiff's 
attorney,  after  commencing  the  action,  had  written  to  a 
gentleman  at  Exeter,  who  was  called  as  a  witness,  stating 
his  view  of  the  case,  and  requesting  him  to  examine  Clench 
and  other  persons  as  witnesses,  which  letter  contained  the 
following  expressions: — "  A  sum  of  23/.  was  given  to 
or  left  by  Mr.  Clench  with  the  defendant  to  be  transmitted 
to  the  plaintiff." — "  The  action  has  proceeded  on  the 
assumption  that  Mr.  Clench  will  prove  that  he  gave  to 
or  left  with  the  defendant  the  sum  of  23/.,  the  plaintiff's 
money,  for  the  plaintiff,  to  be  forwarded  to  him."  This 
letter  being  shewn  to  and  read  by  the  defendant,  he 
said  "  it  was  perfectly  true ;  he  had  the  money  of  Clench 
and  sent  it  to  the  plaintiff,  and  debited  Clench  with  it." 
Clench  had  also  written  a  letter  to  the  plaintiff  containing 
these  words:  "  Defendant  says  23/.  was  inclosed;  with 
that  sum  he  has  charged  me  in  account,  and  I  have 
paid  it;"  and  this  letter  being  shewn  to  defendant,  he 
observed  on  it  in  similar  terms.  The  learned  Judge 
directed  a  nonsuit,  giving  leave  to  move  to  enter  a 
verdict  for  Si. 

Dampier  now  moved  accordingly.  Supposing  it  to 
be  rightly  objected  (on  the  authority  of  Stephens  v, 
Badcock{a))  that  there  was  no  privity  of  contract 
between  the  plaintiff  and  defendant,  the  latter  being 
Clench's  servant  and  not  the  plaintiff's ;  still  the  plaintiff^ 

(a)  3JB.f  Ad.  554. 

Vol.  V.  L 1  under 
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1833.        further  evidence,  he  was  not  umpire.     On  the  second 

and  third  points,  I  agree  with  the  rest  of  the  Court. 

of  Tunmo  and    As  to  the  first,  I  have  no  distinct  recollection  of  the 

BlAD. 

manner  in  which  the  case  of  Ford  v.  Janes  was  put  to 
the  Court ;  but  I  think  the  circumstance  of  the  parties 
having  been  present  at  the  choice  of  an  umpire  bf  lot, 
and  consenting  to  it,  was  not  strongly  brought  to  their 
attention.  It  does  not  appear  to  have  been  insisted 
upon  in  shewing  cause.  I  can  hardly  think,  if  it  bad 
distinctly  appeared  that  the  parties  agreed  to  the  mode 
of  choice,  the  Court  would  have  decided  as  it  did* 
But  here,  the  party  making  this  application  gave  an 
express  consent  by  letter ;  and  the  appointment,  when 
indorsed  uporf  the  articles  of  reference,  was  attested  by 
his  own  agent  in  his  presence.  There  is  no  doubt  here, 
that  the  parties  both  consented  to  and  directed  the 
mode  of  choice. 

Rule  discharged  («). 

(a)  On  reference  to  the  papers  in  Ford  v.  Jones,  it  appears  that  in  an 
affidavit  in  support  of  the  rule,  Powell,  one  of  the  arbitrators,  stated  that 
the  defendant  was  "  neither  party  nor  privy"  to  the  choice  of  the  iip- 
pire,  and,  on  being  informed  of  it,  objected ;  and  the  defendant  himself 
stated,  in  an  affidavit,  that  after  being  informed  of  the  appointment,  he 
found  on  enquiry  that  JR.  M.t  the  umpire,  was  not  a  proper  person; 
and  he  "  was  also  much  dissatisfied  with  the  way  in  which  R.  If.  had 
been  appointed."  But  the  affidavits  in  answer  contained  the  following 
statements,  part  of  which  was  read  to  the  Court  in  shewing  cause :  — 

Harper,  the  other  arbitrator,  deposed,  "  That  it  was  agreed  to  by  this- 
deponent  and  the  said  W.  Powell,  and  also  by  the  plaintiff  and  defendant, 
that  an  umpire  should  be  named  to  decide  the  said  matters  agreeably  to 
the  said  agreement  of  reference,  and  various  names  were  mentioned,  and 
among  them  the  name  of  2?.  M.,  of,  &c.  That  this  deponent,  the  said 
W.  Powell,  and  also  the  said  plaintiff  and  defendant,  met  on  the  7th  day 
of  April  1830,  at  the  office  of  M.  T.  D.,  attorney  at  law  at  Abergavenny* 
when  the  name  of  the  said  P.  M.  was  proposed  by  this  deponent,  and 
T.  K.,  of,  &c,  by  the  said  W.  Powell,  That  neither  this  deponent  nor 
the  said  W.  Powell  objected  to  the  person  named  by  the  other  of  them, 
when  it  was  proposed  by  some  one  present,  but  deponent  cannot  state 

who 
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who  in  particular,  that  the  said  two  names  should  be  put  into  a  hat,  and         1888* 
that  the  one  drawn  should  be  the  umpire.     That  with  the  consent  of  all         __ 
parties  present,  and  including  the  said  plaintiff  and  defendant,   Thomas    In  the  Matter 
Baker,  a  clerk  to  the  said  Mr.  Daw,  then  wrote  the  said  two  names  on   of  Tunho  and 
two  slips  of  paper,  and  put  them  into  a  hat.     That  the  said  Mr.  Davis 
then  drew  out  the  name  of  R,  M.,  whereupon  it  was  agreed  to  and  re- 
solved on  by  all  parties,  including  the  plaintiff  and  defendant,  that  he  the 
amid  A  M.  should  act  as  umpire."      Ford,  the  plaintiff,  deposed  (after 
having  stated  the  meeting  of  the  parties,  including  the  defendant,  and 
the  nomination  of  different  umpires,  who  were  not  objected  to),   that 
"it  was  proposed  bj  some  one,  and,  as  deponent  thinks,  by  the  said 
Mr.  Davis,  that  the  said  two  names  should  be  written  on  two  strips  of 
paper,  and  drawn  out  of  a  hat     That  the  clerk  of  Mr.  Davis  accordingly 
wrote  the  said  two  names  on  two  strips  of  paper,  and  put  the  same  into  a 
hat,  and  the  said  Mr.  Dans  drew  the  name  of  R.  M. ;  when,  with  the 
consent  of  all  parties,  a  memorandum  was  written  on  the  said  agreement, 
appointing  the  said  R.  Af.  to  be  the  umpire  to  decide  the  said  matters  in 
dispute." 

It  teems  probable  that  the  observation  of  LiUledale  J.  deferred  only  to  a 
consent  under  such  circumstances  as  appeared  on  these  affidavits. 


Reid  and  Another,  Executors  of  Elizabeth  Monday, 
Stenton,  against  Dickons.  ™' 

A  SSUMPSIT.     Declaration  stated,  that  whereas  the  Payment  of 

defendant,  in  the  lifetime  of  the  testatrix,  to  wit,  on  ™  un^iTa 
the  24th  of  March  1824,  made  his  promissory  note  in  J^j,^ 
writing,  and  thereby  promised  to  pay  the  testatrix  231/.  b^nl^imems, 
by  several  instalments  on  the  days  therein  specified:  bon\jm ad- 

*  *  *  mission  by  the 

and,  if  default  should  be  made  in  any  one  or  more  of  defendant  that 

i  «        i  .  i  /.  i  «i     money  to  the 

the  payments  for  thirty  days  after  the  same  respectively  amount  paid  in 
became  due,  then  the  whole,  or  the  whole  of  the  re-  p^u£>ry 
mainder  of  the  231/.  and  interest  should  become  due  *%?£J?fa" 
on  demand.     It  then  stated,   that  the  defendant,   on  "$"** }™{t- 

'  ations  as  to  a 

the  24th  of  March   1824,   delivered  the  note  to  the  further  sum 

claimed  to  be 

testatrix,  and  promised  to  pay  her  according  to  the  due  on  the 

-  ""a*  note« 

tenor  and  effect  thereof.  Breach,  non-payment  of  any  of 

the 
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18SS.  the  instalments,  though  the  several  times  for  payment 
had  long  since  elapsed.  Upon  this  count  the  defendant 
paid  into  court  1 10*.  10$.  6£,  and  pleaded  the  general 
issue  and  the  statute  of  limitations.  At  the  trial  before 
Taunton  J.,  at  the  Summer  assizes  for  the  county  of 
Nottingham,  1833,  die  plaintiffs  produced  the  rule  for 
paying  money  into  court,  and  contended  that  the  effect 
of  that  payment  was  to  entitle  them  to  recover  the  whole 
residue  of  the  instalments  and  interest,  unless  the 
defendant  could  prove  payment  On  the  part  of  the 
defendant.  Long  v.  Greviile  (a)  was  cited,  to  shew  that 
where  a  defendant  pleads  the  general  issue  and  the 
statute  of  limitations,  and  pays  money  into  court 
generally,  such  payment  does  not  take  the  case  out  of 
the  statute.  The  learned  Judge  nonsuited  the  plaintiffs, 
but  reserved  liberty  to  them  to  move  to  enter  a  verdict 
for  the  difference  between  the  sum  paid  into  court  and 
that  claimed  to  be  due  upon  the  note. 

Whitekurst  now  moved  accordingly.  In  Long  v. 
Greviile,  which  was  an  action  for  goods  sold  and 
delivered,  it  is  stated  by  the  Court,  that  where  money 
is  paid  into  court  on  a  declaration  setting  forth  a  special 
contract,  that  is  admitted  as  alleged.  [Penman  C.  J. 
And  it  is  further  stated,  "  that  in  no  case  has  the  effect 
gone  beyond  admitting  that  the  sum  paid  in  is  due."] 
The  payment  of  money  into  court  on  the  special  count 
admits  the  plaintiffs'  right  of  action  on  the  special 
contract  therein  stated.  \Denman  C.  J.  To  the  amount 
of  money  paid  into  court  Suppose,  after  six  years  had 
expired,  the  defendant  had  written  a  letter  and  said, 

(a)  3A(C.  10. 

"  I  have 
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• 

"  I  have  paid  you  all  but  1102.,"  and  at  the  trial  bad  1833. 
not  proved  any  payment,  would  the  letter  be  an 
admission  of  a  debt  due  beyond  110/.?]  Dyer  v. 
Ashton  {a)  shews  that  the  defendant,  by  paying  money 
into  court  on  this  special  contract,  admitted  the  whole 
contract  set  out  in  that  count  If  the  defendant  had 
paid  the  110/.  to  the  plaintiffs,  the  effect  of  that  would 
have  been  to  take  the  case  out  of  the  statute  of  limit- 
ations. 

Denman  C.  J.  The  payment  of  money  into  court 
on  the  special  count  merely  admits  the  defendant's  lia- 
bility on  the  contract  therein  stated  to  the  amount  of 
1102. 

Parke  J.  The  payment  of  money  into  court  admits 
the  contract  as  alleged,  and  a  right  to  recover  110/.; 
but  beyond  that  sum,  every  defence  is  open.  It  is 
much  the  same  thing  as  if  the  defendant  had  admitted 
the  contract,  and  stated  at  the  same  time  that  no  more 
than  110/.  10*.  6d.  was  due  upon  it 

Patteson  J.  In  Car  v.  Parry  (J),  it  was  decided 
that  payment  of  money  into  court  is  an  acknowledge- 
ment, by  the  defendant;  of  the  contract,  and  that  the 
plaintiff  is  entitled  to  recover  the  sum  so  paid;  but  that 
it  did  not  preclude  him  from  taking  any  objection  limit- 
ing the  operation  of  the  contract,  in  order  to  bar  the 
plaintiff  from  recovering  more  than  had  been  paid  into 
court     The  principle  of  that  case  applies  here. 

Rule  refused. 

(a)  1 B.  i  C.  3.  (ft)  1  T.  R.  464. 


8£2 


CASES  in  MICHAELMAS  TERM 

183S.  defendant,  and  were  shipped  and  consigned  by  W.  Jack- 
son, his  attorney  in  Jamaica,  on  the  account  and  risk  of 
the  defendant,  and  afterwards  delivered  to  Plummer  and 
Wilson  as  his  consignees  in  London,  and  were  sold  by 
them  as  such  consignees,  and  the  net  proceeds  thereof, 
after  setting  off  the  freight  and  charges  in  question,  were 
carried  by  them  to  the  credit  of  the  defendant's  account 
with  them.  Plummer  and  Wilson  stopped  payment  on 
the  27th  of  November  1830;  and  a  commission  of 
bankrupt  issued  against  them  in  the  December  following, 
under  which  they  were  found  and  declared  bankrupts, 
and  the  amount  in  question  had  not  then,  nor  has  it 
since,  been  paid  to  the  plaintiffs." 

For  the  defendant,  it  was  contended,  that  the  plain- 

'«  tins,  having  undertaken  by  the  bill  of  lading  (which 
was  the  only  evidence  of  the  contract  between  the  par- 

*  ties) '  to  deliver  to  the  consignees,  they  paying  freight, 

~  were  bound  to  withhold  the  goods  from  the  consignees 
until  payment  of  the  freight ;  and  having  delivered  them 
without  having  insisted  on  such  payment,  they  had  no 
claim  on  the  consignor,  and  Drew  v.  Bird  (a)  was 
relied  upon.     On  the  other  hand,  it  was  contended,  for 

'  the  plaintiffs,  that  from  the  fact  stated  in  the  bill  of 
lading  that  goods  had  been  laden  on  board  the  plain- 
tiffs' ship,  and  bound  for  London,  and  were  to  be 
delivered  there,  the  law  would  imply  a  contract  on  the 
part  of  the  owner  of  those  goods  to  pay  freight,  and 
that  the  clause  in  the  bill  of  lading  as  to  the  consignee's 
paying  freight  was  introduced  solely  for  the  benefit  of 
the  shipowners,  to  enable  the  latter  to  receive  payment 
from  the  consignees,  if  they  thought  fit,  and  that  it  did 

(a)  1  Moody  $  M.  156. 

UOt 
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not  preclude  the  shipowners,  in  default  of  payment  by       183$. 
the  consignees,  from  suing  the  consignors ;  and  Barker  . 

v.  Havens,  cited  in  the  American  edition  of  Abbott  on       ogam* 

Bkcw6ro* 

Shipping*  and  in  1  Moody  S?  M.  157.  note  (a),  was  re-  '  ^ 
ferred  to.  The  Lord  Chief  Justice  was  of  opinion,  that 
the  defendant,  the  owner  of  the  goods,  and  on  whose 
account  they  were  shipped,  was  primft  facie  liable  to 
pay  freight,  and  that  the  clause  in  the  bill  of  lading, 
"  that  the  goods  were  to  be  delivered  to  the  consignees, 
they  paying  freight  for  the  same,"  being  introduced 
merely  for  the  benefit  of  the  master  or  shipowner,  did 
not  make  it  compulsory  on  the  latter  to  withhold  the 
delivery  of  the  goods  until  payment  of  freight  by  the 
consignee,  and,  consequently,  that  the  owner  of  the 
goods  was  not  discharged  from  bis  primary  liability  by 
the  neglect  of  the  shipowner  to  obtain  payment  from 
the  consignee.  The  defendant  then  called  several  wit- 
nesses to  shew,  that  by  the  custom  of  merchants  in  the 
port  of  London,  the  shipowner,  by  delivering  the  goods 
to  the  consignee  named  in  the  bill  of  lading,  lost  all 
claim  on  the  consignor;  but  he  failed  in  establishing 
that  custom,  and  a  verdict  was  found  for  the  plaintiffs, 
liberty  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

F.  Pollock,  in  this  term,  moved  accordingly.  The 
only  evidence  of  any  contract  to  pay  freight  was  the  bill 
of  lading  signed  by  the  agent  of  the  plaintiffs.  By  that 
the  plaintiffs  undertook  to  deliver  the  goods  in  London 
to  the  consignees,  they  paying  freight.  There  was  no 
evidence  of  any  contract  by  the  consignor  to  pay  freight, 
and  the  law  will  not,  under  these  circumstances,  imply 
M  m  2  one. 
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•  tfcc  party  was  not  chargeable  or  was  irre- 

***«ttin*w  or  because  the  order  was  defective  for  want 

*ir  because  he  was  not  settled  in  the  parish* 

».  >*wtf  Judrerfs  Holborn(a)   shews  that  if  it 

v*m*tW  on   the  face  of  the  proceedings  that 

•*  jwaer  of  removal  had  been  quashed  for  want  of 

.oa*  t  wmM  not  have  been  evidence  that,  at  the  time 

%4*»  t  was:  made,  the  pauper's  settlement  was  not  in 

*  ^Mii  to  which  he  was  directed  to  be  removed. 
*  t  .^cn*wrpr  v.  Diseworth(b)9  a  pauper  was  removed 
\%  m  o*\kr  of  two  justices  from  Diseworth  to  Osga- 
•w**i  mhI  tbe  order  on  appeal  was  quashed.  He  was, 
**  ^  **&mh1  order,  sent  from  Diseworth  to  Osgathorpe  as 
v  ^tufeelt  man,  and  upon  appeal  it  was  stated  that 

*  itot  femoval  was  before  he  became  chargeable,  and 
*e  j**MMi  qfter  he  became  so ;  and  the  sessions  were 
«  opOMoa  that  the  first  determination  was  not  final 
\v***i  tbe  parties,  and  therefore  confirmed  the  second 
*v«r  of  removal ;  and  on  motion  to  quash  the  two  last 
^v«t*  on  the  ground  that  the  first  judgment  of  the 
vwu  of  sessions  was  final  between  the  parties,  this 
„  ^t  held  it  was  not  final,  and  that,  because  it  ap- 
v^^vl  by  evidence  that  it  proceeded  on  the  ground 

^  ike  pauper  was  not  removable  when  the  first 
w*  was  made.  The  special  ground  for  quashing  the 
M  M*kr  of  removal  was  not  stated  on  the  face  of  the 
.s*  ,ji  sessions  ;  but  was  stated  (and,  it  must  be  pre- 

^v>  was  proved)  to  the  court  of  quarter  sessions  upon 

^    oa  of  the  second  appeal ;  and  if  it  was  competent 

A  -*noving  parish,  in  that  case,  to  shew  by  evi- 

^   oat  the  reason  for  the  court  of  quarter  sessions 


*.  613. 


(6)  2  Str.  1256.     Burr.  S.  C.  261. 
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quashing  the  first  order  of  removal,  was  became  the        1838- 
pauper,  at  the  time  when  it  was  made,  was  not  charge- 
able, it  most  also  be  competent  to  the  removing  parish, 


The  Kiwo 


Tin 

in  this  case,  to  give  evidence  that  he  was  irremov-        anuof 

Wick 

able  for  a  temporary  cause.  Bex  v.  Whedock  (a)  is  8*1**11 
also  a  direct  authority  to  shew  that  suoh  evidence  is 
admissible.  There,  this  Court  refused  a  mandamus  to 
the  justices  at  sessions  to  make  a  special  entry  on  their 
proceedings,  that  an  order  of  removal  was  quashed  for 
want  of  proof  of  chargeability,  because  the  respondent, 
on  the  trial  of  another  appeal  against  another  order  of 
removal  of  the  same  party,  might  explain  by  evidence 
the  particular  ground  on  which  the  former  order  was 
quashed.  [Taunton  J.  It  would  be  most  inconvenient, 
and  would  lead  to  great  expense,  if  it  were  competent 
to  parties  to  give  parol  evidence  to  explain  the  pai> 
ticnlar  ground  of  the  judgment.]  That  objection  would 
apply  in  many  other  cases,  where  a  judgment  in  a 
former  action  does  not  specify  the  particular  ground  on 
which  it  proceeded.  Where  a  judgment  is  pleaded  in 
bar,  and  the  real  merits  of  the  action  have  not  been  at 
all  enquired  into  in  the  former  proceeding,  issue  may 
be  taken  on  the, fact:  Hitchen  v.  Campbell (b).  A  re- 
covery in  one  action  is  no  bar  of  a  second,  where,  en 
the  trial  of  the  first  action,  no  evidence  was  given  in 
support  of  the  claim  on  which  the  second  is  founded, 
Seddon  v.  Tutop  (c).  If  there  be  a  reference  of  all  mat- 
ters in  difference  between  the  parties,  and,  after  an 
award  is  made,  either  party  bring  an  action  against  the 
other  for  a  matter  in  difference  which  subsisted  at  the 
time  of  the  submission,  parol  evidence  may  be  given  to 

(a)  5B.  i  C.  511.  (6)  2  XT.  BL  779.  827.    S  JFtfi.304. 

(c)  6  T.  R.  607. 

shew 
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10M»  under  the  circumstances,  is  entitled  to  say  that  23// 
Hmou.  were  Pa^  ^y  C&wcA  to  the  defendant,  and  received  by 
him,  for  the  special  purpose  of  being  forwarded  to  the 
plaintiff.  Supposing  the  fact  to  be  otherwise,  he  can- 
not alkge  so,  for  he  is  concluded  by  the  statement  which 
he  himself  made  to  the  plaintiff,  and  on  which  that 
party  has  acted.  In  Edwards  v.  Hodding(a)  this  point 
was  ruled  by  Dampier  J.  at  Nisi  Prius,  though  the 
Court,  upon  motion  afterwards,  gave  no  opinion  upon 
it,  there  being  another  sufficient  ground  for  discharging 
the  rule  for  a  new  trial.  \JDenman  C.  J.  Here  the 
statement  which  is  said  to  have  misled  the  plaintiff  was 
after  action  brought.]  The  plaintiff  continued  acting  on 
8.  mistake  by  reason  of  it.  {Parke  J.  Is  Clench  dis- 
charged by  what  has  taken  place  ?]  If  the  defendant, 
by  his  admission,  has  made  himself  liable,  a  judgment 
against  him  would  discharge  Clench. 

Dbnman  C.  J.  The  supposed  admission  is,  that  he 
has  sent  the  23/.  There  is  nothing  to  distinguish  this 
case  from  Baron  v.  Husband  (b)  which  was  lately  de- 
cided here. 

Parke  J.  It  does  not  appear  that  Clench  might  not 
have  countermanded  the  payment  to  the  plaintiff,  at  any 
time  before  he  actually  received  the  money.  Nor  is  it 
shewn  that  the  plaintiff  has  been  induced  to  do  any  act 
on  the  faith  of  receiving  payment  from  the  defendant. 
If  it  had  been  proved  that  the  defendant  had,  as  it  were, 
attorned  to  the  plaintiff,  and  agreed  to  hold  the  money 
for  his  use,  and  not  subject  to  the  direction  of  Clench, 

(a)  5  Taunt.  815.  jf>)  4  B.  $  Ad.  61 1. 

the 
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the  case  would  have  been  different    But  that  does  not       1853. 
appear.  " 


Taunton  and  Patteson  Js.  concurred. 

Rule  refused. 


HdmftL 
Bawv 


Doe  dem.  Grubb  against  The  Earl  of 
Burlington. 

T£  JECTMENT  for  premises  in  Buckinghamshire.  On  If  *  copyholder 
the  trial  before  Gaselee  J-,  at  the  Buckinghamshire  - 


tit  •      eoy  intention 

summer  assizes  1832,  it  appeared  that  the  premises  in  of  rebuilding, 
question  were  part  of  a  copyhold  tenement;  that  the  J^J^^1"* 
lessor  of  the  plaintiff  was  the  lord,  and  the  defendant  the  gj^ITthe 
copyholder;  and  that  the  plaintiff's  lessor  claimed  by  f™£?*£i£ 
virtue  of  a  forfeiture  alleged  to  have  been  incurred  by  the  jury  find 

°  *    that  the  pre* 

the  pulling  down  of  a  barn  on  the  premises  by  the  de- 


bjMneaed. 
fendant's  tenant.    It  was  proved  that  the  barn,  which 

was  not  built  by  the  copyholder,  had  been  so  pulled 
down ;  and  the  jury  found  (upon  questions  put  separately 
to  them  by  the  learned  Judge),  first,  that  the  tenant,  at 
the  time  of  pulling  down  the  barn,  did  not  intend  to 
rebuild  it ;  secondly,  that  the  property  would  not  have 
been  damaged  if  the  barn  had  not  been  rebuilt ;  thirdly, 
that  according  to  the  custom  of  the  manor,  the  copy- 
holder might  pull  down  what  he  had  himself  built,  but 
nothing  else.  A  verdict  was  taken  for  the  plaintiff,  and 
the  learned  Judge  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  nisi  having  been  ob- 
tained in  Michaelmas  term  1832, 

LI  2  The 


Dwm 


508  •      CASES  iv  MICHAELMAS  TERM 

1833.  The  Solicitor-General,  Storks  Serjt,  and  Kelly,  shewed 

cause  in  Trinity  term  last  (a).  This  is  not  a  question 
on  the  statute  of  Gloucester  (5),  between  a  termor  and 
The*  Earl  of  a  freeholder,  but  turns  upon  the  relation  between  a 
copyholder  and  his  lord.  Under  the  statute  there 
must  be  damage  to  a  certain  amount,  and  the  thing 
wasted  is  to  be  recovered  with  treble  damages:  a  copy- 
holder holds  on  condition  of  committing  no  waste;  and, 
on  breach  of  that  condition,  he  forfeits  his  whole  estate. 
The  question  then  is,  whether  the  pulling  down  of  an 
ancient  barn  be  waste.  That  is  a  general  question  of 
lew.  It  is  not  to  be  left  to  the  discretion  of  a  copy- 
holder to  judge  whether  the  estate  will  be  thereby 
improved  or  not :  it  is  a  matter  to  be  determined  by  the 
lord  only,  who  may  licence  it  if  he  pleases.  The 
authorities  on  this  subject  are  collected  in  Comyris 
Digest  Copyhold,  M.  8.  (e\  from  which  it  is  clear  that  it 
is  waste  to  pull  down  any  building.  The  case  of  The 
Keepers  of  Harrow  School  v.  Alderton  (d),  which  turned 
on  the  statute  of  Gloucester,  was  against  a  tenant  for 
years;  and  there  the  defendant  was  permitted  to  enter 
up  judgment  because  there  were  only  three  farthings 
damages  on  the  three  doses.  There  a  passage  of 
Bracton  (e)  was  cited  to  the  effect  that  waste  shall  be  no 
injury,  unless  it  be  so  trifling  that  inquisition  ought  not 
to  be  made.  That  seems  to  be  spoken  only  of  land- 
lord and  tenant  And  in  Pindar  v.  Wadsowrth  (g),  which 
was  an  action  on  the  case  by  a  commoner  lor  an  injury 
done  to  his  right  of  common,  the  case  of  The  Keepers  of 

(a)  Brf^l)mma*C.J.,LM0daie,P^9miAn*tteamJ9. 
(ft)  6 Ed.  1.  c.5.  (c)  See  also  ft.  £d.  58.  a. 

(<Q  SA  f  P.86.  (e)  Iib.4.  c.  18. 1. 18.  fbL  516.  ft. 

(f)  3JSa#,154. 
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Harrow  School  v.  Alderion  was  distinguished;  and  it  1835- 
was  held  that  the  plaintiff  might  have  judgment,  though 
the  damages  were  only  one  farthing.  The  statute  of 
Gloucester  furnishes  the  only  case  in  which  the  civil  law  Wmkuk *t 
maxim  "  de  minimis  non  curat  lex"  has  been  applied. 
In  Cole  v.  Green  (a),  which  was  an  action  of  waste  on  the 
immemorial  custom  of  London,  it  was  held,  that  pulling 
down  houses  and  erecting  others  in  their  stead  was 
waste,  though. the  annual  rent  was  thereby  improved 
from  ]  201.  to  200/.  In  The  City  of  London  v.  Greyme  (b) 
it  was  said,  that  the  conversion  of  a  corn-mill  to  a  horse* 
mill  was  waste,  though  it  were  to  the  lessor's  advantage* 
In  Lord  Darcy  v.  Ashworth(c\  it  is  laid  down  as 
generally  true  that  the  lessee  has  no  power  to  change 
the  nature  of  the  thing  demised ;  that  be  cannot  turn 
meadow  land  into  arable,  nor  stub  a  wood  to  make  it 
pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor 
suffer  ground  to  be  surrounded,  nor  decay  the  pale  of 
park*"  Converting  two  chambers  into  one,  or  e  con* 
verso,  or  converting  a  hand-mill  into  a  horse-mill,  is 
waste:  Hal.  MSS.  Co.  Litt.  53.  a.  not.  (S).  So  a  tenant 
cannot  make  rails  where  none  were  before :  Hal.  MSB* 
Co.  LitL  53.6.  not  (4)  {d).  So  in  case  for  injury  to  the  re- 
version, brought  against  a  stranger,  it  was  held  sufficient 
for  the  plaintiff  to  shew  any  alteration,  although  the  pro- 
perty were  thereby  improved :  Alston  v.  Scales  (e ).  Cases 
to  the  same  effect  are  collected  in  2  BoUe's  Abridgment, 
815.  Waste.    In  fact,  property  must  always  suffer  by  an 

(a)  I  Lev.  309.  &  C.  not  5.  P.  2  Sound.  298.  as  Greene  ▼.  Cde. 

(b)  On.  Joe  182.  (c)  Hob.  234.  (id.  1724.) 

(rf)  Citing  Dyer,  332.  (Manwood  v.  Mi/me.)  In  this  case  the  question 
■tenia  to  hare  been,  for  what  erections  on  the  land  the  tenant  was  justified 
in  cutting  down  timber. 

(*)  9Bmg.Z. 

L  i  3  alteration 
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1833.       alteration  which  affects  the  evidence  of  its  identity. 

_      Suppose  the  fine  for  alienation  were  uncertain,  and 

OmoBB       to  be  assessed  according  to  the  value  for  the  time 

nramtt 

Th*  E«rl  of  being  (a),  and  the  alienation  were  to  take  place  after  a 
building  had  been  pulled  down  and  before  it  was  rebuilt, 
the  lord's  fine  would  be  diminished,  though,  ultimately, 
the  new  building  was  of  greater  value  than  the  old  one. 

Sir  J.  Scarlett  and  Austin  contra.  If  there  be  any  dis- 
tinction between  the  application  of  the  law  of  forfeiture 
for  waste  to  landlord  and  tenant,  and  that  to  lord  and 
copyholder,  it  cannot  be  more  peremptorily  applied  in  the 
latter  case  than  in  the  former.  The  landlord  is  a  real 
loser  by  the  waste:  the  lord  loses  nothing,  for  he  has  no 
practical  enjoyment  of  the  inheritance.  A  lessee  holds 
the  land  subject  to  the  conditions  annexed  to  the  par- 
ticular species  of  estate,  as  much  as  a  copyholder.  The 
arguments  as  to  the  deterioration  which  might  ensue 
from  the  loss  of  evidence,  or  diminution  of  fines,  are 
inapplicable  here,  because  the  jury  have  negatived  the 
production  of  any  damage.  Cole  v.  Green  (b)  was  a  case 
of  landlord  and  tenant,  and  there  the  evidence  of  the 
title  was  injured;  if  that  case  be  applicable  generally, 
a  copyholder  could  not  build  a  new  house  on  his  land. 
[Parke  J.  According  to  JVatkins  on  Copyholds  (<?),  ,he 
could  not]  If  Lord  Darcy  v.  AshwortA(d)  be  applicable, 
a  copyholder  cannot  plough  up  land  which  has  not  been 
ploughed  before.  But  that  rule  appears  to  be  qualified 
as  to  any  occupier.  In  2  Rollers  Abr^  814.  Waste,  1. 4-7-, 
it  is  said,  that  where,  by  the  custom  of  the  country,  it  is 
good  husbandry  to  plough  the  meadow,  and  it  is  for  the 

(a)  Com.  Dig.  Copyhold,  H.  4.  (6)  1  Lev.  309. 

(c)  Vol.  i.  c  8.  pp.  331,  332.  (d)  Hob.  834.  (ed.  1724.) 

ame- 
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amelioration  of  the  meadow,  it  is  not  waste  to  plough  it.  1838. 
The  general  rule  is,  that  the  law  will  not  allow  that  to 
be  waste  which  is  not  any  ways  prejudicial  to  the  in* 
heritance :  per  Richardson  C.  J.  in  Barret  v.  Barret  (a).  T*» Em*  ©* 
Thus  in  2  RolUs  Abr.  Waste,  p.  815.  pi.  17,  18.  it  is 
said,  that  it  is  waste  to  pull  down  a  house  and  rebuild 
a  smaller,  or  a  larger;  the  reason  given  in  the  latter 
case  is,  that  the  new  house  will  be  a  greater  charge 
to  the  lessee;  which  brings  the  question  to  the  same 
test.  In  KeU.  38.  (b)  it  is  said,  that  if  a  lessee  plead, 
in  waste  for  pulling  down  a  house,  that  he  has  built 
a  larger,  if  it  be  to  the  lessor's  advantage,  he  may 
shew  it  The  division  of  a  meadow  into  many 
parts,  by  making  ditches,  is  said  not  to  be  waste,  for 
the  meadows  may  be  the  better  for  it :  Fin,  Abr. 
Waste,  D.  46.  The  change  of  one  kind  of  mill  for 
another  may  be  waste;  but  that  would  be  from  the 
change  in  the  nature  of  the  property  causing  some 
damage.  In  Alston  v.  Scales  (c)  there  was  actual  dam- 
age done,  though  very  minute;  and  the  Court  said 
that  it  altered  the  evidence  of  the  title.  The  Court 
looks  to  the  actual  effect  upon  the  value  of  the  interest 
of  the  reversioner;  this  rule  has  been  adopted  in  actions 
on  the  case  for  injury  to  the  reversion,  as  in  Jesser  v. 
Giffbrd(d),  Jackson  v.  Pesked(e)3  Strother  v.  Barr  and 
Another  (g)9  Ferguson  v.  CristaU(h\  Young  v.  Spencer 
and  Another  (i).  The  passage  in  Bracton  mentioned 
on  the  other  side  is  perfectly  general ;  and  it  was  written 

(a)  MeU  35. 

(6)  Per  Constable,  erg.  in  the  Abbot  of  StratfordPg  cue,  uMnted  to  by 
Brian  C.  J.  of  C.  P.,  KeU.  39. 

(c)  9  Bing.  3.  (<*)  4  Burr.  2141. 

(#)  \M-tS.  134.  (g)  5  Bing.  136. 

(A)  S  Bing.  301.  (»)  10  JB.  %  C.  145. 

L  1  4  before 
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189$       before  the  statute  of  Gloucester  passed :  and  the  inqat* 
"    ~       sition,  there  spoken  of,  answers  to  the  verdict  of  a  jnry 

Dos  dem. 

Q*yv*  now.  Braeton'a  doctrine  is  recognised  in  Lord  Coke's 
The  Earl  of  first  (a)  and  second  (J)  instituted,  and  in  Tqppingv.King(e). 
In  the  case  of  a  copyhold,  the  Lord  Chancellor  doubted 
whether  a  legal  forfeiture  was  incurred  by  the  copyholder 
working  a  quarry,  as  to  which  it  did  not  appear  whether 
it  had  been  opened  before  the  copyholder's  time;  or  by 
grubbing  up  boundary  hedges,  as  to  which  it  did  not 
appear  whether  they  were  between  parts  of  the  copyhold 
or  between  the  copyhold  and  adjoining  freehold}  and 
by  topping  timber  trees:  Peach/  v.  The  Duke  qf  Somer- 
set (d).  So  it  was  doubted  whether  it  were  waste  for  a 
copyholder  in  fee  to  dig  or  open  mines,  in  Lord  Rutland 
v.  Gie  (*)*  The  erection  of  a  new  house  on  a  copyhold, 
without  licence,  was  held  to  be  no  forfeiture,  as  being  for 
the  improvement  of  the  tenement,  though  the  nature  of 
the  land  was  altered :  CeciU  v.  Cave(g).  In  Simmons  v. 
Norton  (A),  it  was  held  that,'kin  support  of  a  general  plea 
of  nul  wast,  evidence  could  not  be  given  that  the  act 
was  in  conformity  to  the  custom  of  the  country,  and  in 
amelioration  of  the  land;  but  that  was  a  decision  merely 
as  to  the  proper  method  of  raising  the  question  on  the 
record.  In  Burton's  Law  of  Real  Property  (i)  it  is  said, 
"  The  tenant  of  a  copyhold  estate  of  inheritance  may 
also  forfeit  that  estate  by  waste.  But  reason  seems  to 
require  that  the  waste  which  is  attended  with  such  penal 
consequences  should  be  either  an  invasion  of  the  lord's 
property,  as  by  cutting  down  trees  without  being  autho- 


(a)  Co.  LUL  54.  a. 
(c)   Winch.  5, 
(e)   1W.  152. 
(A)  7Bing.6iO. 


(*)  9  Inst,  306.  (11). 

(d)  1  Sir.  447. 

(g)  Viiu  Abu  Copyhold,  L.  c. 

(t)  411.  (1335.)  (ed.  185a) 


rized 
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ristd  by  the  custom;  or,  at  least,  some  act  or  neglect       188$. 

which  tends  materially  to  deteriorate  the  tenement,  or     jJjTTL 

te  destroy  the  evidence  of  its  identity.    To  this  last        &*» 

reason  may  also  be  referred  die  forfeiture  which  is    Tbt£*rlof 

incurred  by  an  inctasure*  or  other  alteration  of  bound* 

arise*"    [Parte  J.    Suppose  the  barn  had  been  the  sole 

object  of  the  grant]    In  that  case  the  act  might  have 

destroyed  the  identity  of  the  property,  and  then  the 

jury  would  probably  have  found  that  it  did  damaga, 

In  ejectment  against  a  termor,  upon  a  special  proviso 

h  the  lease,  giving  a  right  of  re-entry  upon  the  com* 

mission  of  waste  to  the  value  of  lOv*  it  was  held  that, 

when  buildings  of  more  than  that  valoe  had   been 

pulled  down  and  others  substituted,  for  them,  the  jury 

should  have  been  directed  to  ascertain  whether,  on  the 

whole,  waste  had  been  committed  to  the  valoe  of  10s.  c 

Doe  dem.  Earl  of  Darlington  v.  Band  and  Others  (a); 

and  Bayley  J.  gave  as  a  reason,  that  it  was  possible 

that  the  value  of  the  reversion  might  be  increased  by 

the  alteration. 

CWr.  adv.  raft. 

Denman  C.  3.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court. 

This  was  an  ejectment  for  ten  messuages,  in  the 
manor  of  Princes  Risborough,  in  the  county  of  Bucks, 
which  was*  after  a  former  trial,  again  tried  before  my 
brother  Gaselee  and  a  special  jury  at  the  Summer 
assizes  1839,  for  that  county.  The  lessor  of  the 
plaintiff  was  lord  of  the  manor  of  Risborough,  and  the 
defendant  was  a  copyhold  tenant  of  that  manor;  and  the 

(«)  5B.iC.SS5. 

premises 
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18SS.  premises  for  which  the  ejectment  was  brought  were  in 
J~T7  the  occupation  of  a  tenant.  On  the  31st  of  May  1819, 
Qawwb  Charles  Currie  was  admitted  tenant  of  the  premises,  in 
TIm  Eiri  of  trust  for  Lord  George  Henry  Cavendish  (now  the  Earl 
of  Burlington),  the  defendant.  The  premises,  as  de- 
scribed in  the  admission,  were  a  messuage  or  farm- 
house, with  all  outhouses,  edifices,  buildings,  barns, 
stables,  yards,  gardens,  orchards,  and  backsides  thereto 
belonging,  and  also  certain  lands  therein  particularly 
mentioned  and  described.  There  were  two  barns  on 
the  premises :  one  of  them  was  in  a  ruinous  state,  and 
was  pulled  down  by  the  tenant  Leave  was  asked  of 
the  steward  to  take  it  down,  but  it  was  refused:  the 
barn  was  some  time  afterwards  rebuilt  by  the  defendant 
The  ejectment  was  brought  for  alleged*  waste,  in  having 
taken  down  and  removed  the  barn  without  license. 

Upon  the  evidence  given  on  the  trial,  the  Judge  left 
three  questions  to  the  jury. 

1st  Whether,  at  the  time  when  the  barn  was  pulled 
down,  the  defendant  had  an  intention  to  rebuild  it;  for 
that  if  he  had,  there  was  no  ground  of  forfeiture. 

2dly.  Whether  any  damage  was  occasioned  to  the 
estate  by  the  pulling  down  and  rebuilding  the  barn ; 
stating,  that  if  they  found  there  was  not,  he  would 
reserve  for  the  opinion  of  the  Court  whether  this  was  an 
answer  to  the  action. 

Sdly.  As  to  the  existence  of  the  custom,  and  par- 
ticularly whether  it  authorised  the  pulling  down  all 
buildings  generally,  or  only  those  additional  ones  which 
the  tenant  himself  had  erected. 

The  jury  found  that  the  defendant  did  not  contem- 
plate the  rebuilding  the  barn;  that  the  estate  would 
have  sustained  no  damage  if  the  barn  had  not  been 

rebuilt; 
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rebuilt;  that  by  the  custom,  a  man  may  poll  down  what        1608. 
-he  has  built,  but  not  generally. 

A  verdict  was  taken  for  the  plaintiff,  with  liberty 
for  the  defendant  to  move  to  enter  a  iionsuit,  if,  upon 
the  finding  respecting  damage,  the  Court  think  him 
entitled  so  to  do. 

By  the  general  custom  of  copyholds,  if  a  copyholder 
commits  waste,  it  is  a  forfeiture,  Com.  Dig.  Copyhold, 
M.  3. ;  for  which  he  cites  1  BolL  508.,  1. 31.;  Moore,  892.; 
and  Owen,  17.;  in  which  last  case  k  is  said  that  all 
waste  done  by  a  copyholder  is  forfeitable. 

In  the  quotation  from  Roll.  Abr^  the  language  is,  if 
a  copyholder  commits  waste  against  the  custom  of  tie 
manor,  this  is  a  forfeiture;  and  for  that  he  cites  Cljflon 
v.  Molyneux  (a),  where  the  qualification  is  stated  that  it 
must  be  waste,  according  to  the  custom  of  the  manor. 

But  without  considering  whether  the  custom  of  the 
manor  need  be  taken  into  consideration  or  not,  the 
custom  here  found  is,  that  the  copyholder  may  pull 
down  what  he  has  built,  but  not  generally. 

Then  a  question  arises,  is  the  pulling  down  a  barn 
waste? 

The  instances  and  cases  where  waste  has  been  con- 
sidered as  applicable  to  buildings,  are  almost  all  as  to 
houses  or  mills;  but  there  are  some  where  waste  has 
been  assigned  as  to  outbuildings.  In  Brookes  Abridg- 
ment, Waste,  pi.  67.,  waste  was  assigned,  among  other 
things,  in  a  stable.  In  Dyer,  108.,  it  was  assigned  in  a 
stable.  In  Bastal  v.  Turner  {b),  which  was  a  case  of 
forfeiture  of  copyholds  for  waste  in  burning  an  outhouse, 
no  doubt  was  made  as  to  its  being  &  forfeiture  by  the 

(a)  4  Coke,  21.  (6)  On.  EH*  598. 

person 
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1833.  person  who  did  it;  but  the  case  was  decided  on  it*  being 
done  in  collusion  for  some  purposes  as  to  the  estate,  or 
the  person  connected  with  the  copyhold. 


TfceEariof  In  TownsemPs  and  CornwalFs  Table*  of  Pleading, 
there  are  several  precedents  referred  to  of  waste  being 
assigned  in  various  sorts  of  outbuildings.  And  in  the 
statute  of  Marlbridge,  62  Hen.  3.  c  24.,  it  is  enacted 
"  that  farmers,  daring  their  terms,  shall  not  make  waste 
nor  exile  of  house*  woods,  and  men,  nor  of  any  thing 
belonging  to  the  tenements  that  they  have  to  farm." 
And  though  waste  be  by  the  common  law,  this  may  be 
considered  as  a  legislative  exposition  of  the  subjects  in 
which  waste  may  be  committed.  On  the  words,  "  nor 
of  any  thing  belonging  to  the  tenements  which  they  have 
to  farm,"  Lord  Coke,  in  the  2d  Institute,  146.,  says, 
"  there  were  before  particularly  named  de  domibus 
boscis  ethominibus;"  and  these  other  words,  "of any 
thing  belonging  to  the  tenements  that  they  have  to 
farm,"  comprehend  lands  and  meadows  belonging  to 
the  farm. 

Lord  Coke,  therefore,  must  be  supposed  to  consider 
that  the  word  houses  includes  all  outbuildings;  if  not, 
the  general  words  here  used  would  certainly  extend  to 
them. 

We  are,  therefore,  of  opinion,  that  the  pulling  down 
a  barn,  taken  absolutely,  is  such  waste  as  subjects  the 
copyhold  tenant  to  a  forfeiture.  But  there  is  another 
principle  applicable  to  waste,  that  is,  the  smallness  of 
the  value,  and  there  are  a  great  number  of  old  authori- 
ties to  say,  that  if  the  value  be  very  small,  the  con- 
sequences of  waste  do  not  attach. 

They  will  be  found  collected  in  2  RolTs  Abr.  824., 
Comyrts  Dig.  Tit  Copyhold,  M.  S.  and    Waste,  E.  1. 

Vino's 
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Fitter's  Abr.  Tit  C^AoW,  K.  c.,  and  ^aste,  N.  2&tm-  183S. 
«i?r5,  259.,  Green  v.  CW*,  notes.  See  also  The  Keepers 
of  Harrow  School  v.  ALderton  (a).  Some  of  these  au- 
thorities are  not  directly  in  point,  fix*  they  are  decided  The  fiwi  of 
upon  the  statute  of  Gloucester,  and  in  actions  of  waste, 
and  between  landlord  and  tenant  And  it  is  laid  down 
by  Lord  Chancellor  Loughborough,  in  Dench  v.  Bamp- 
ton  (ft),  that  an  action  of  waste  will  not  lie  between  a 
lord  of  a  manor  and  a  copyholder.  But  they  are  illus- 
trations of  the  principle,  that  where  there  are  no  damages 
there  can  be  no  waste;  and  to  this  effect  is  the  case  of 
Barret  v.  Barret  (c),  where  C.  J.  Richardson  said,  "  The 
law  will  not  allow  that  to  be  waste  which  is  not  any  ways 
prejudicial  to  the  inheritance." 

Upon  the  whole,  there  is  no  authority  for  saying  that 
any  act  can  be  waste  which  is  not  injurious  to  the  in- 
heritance, either,  first,  by  diminishing  the  value  of  the 
estate,  or,  secondly,  by  increasing  the  burthen  upon  it, 
or,  thirdly,  by  impairing  the  evidence  of  tide.  And 
this  law  is  distinctly  laid  down  by  C.  J.  Richardson  in 
Barret  v.  Barret,  cited  at  the  bar  from  Hetlejfs  Re- 
ports (c).  This  case  is  entirely  clear  of  the  two  former 
grounds ;  and  as  the  jury  have  found  that  the  defend- 
ant did  no  damage  to  the  estate,  it  follows  that  there 
was  no  waste  and  no  forfeiture-  The  rule  must,  there- 
fore, be  made  absolute. 

Rule  absolute. 


[a)  SJfe*f  «fc«& 

(6)  4  Ffe.  jwl  70&    (Sit  2tf^Y.,Mttt0JI«r.67*») 

(c)  B*Uy,55. 
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Th**f"fr  Macarthur  against  Campbell. 

On  s  reference  HTHIS  cause,  and  all  matters  in  difference  between  the 

of  a  cause  and  JL. 

■II  matter,  in  parties,  were,  by  an  order  of  Lord  Tenterden*  re* 

Jud^Toitier*  ferred  to  an  arbitrator ;  the  costs  of  the  suit  and  reference 

parties  moved,  *°  tkide  die  event  of  the  award.    The  arbitrator,  on  the 

!to/tD*£Mte  1,th  o(  November  1832,  gave  notice  that  he  had  made 


dl*"^1      his  award,  ready  to  be  delivered,  on  payment  of  his 
excuse  for  the    charges :  but  the  plaintiff,  considering  the  charges  ex- 

delftjTy  that 

the  arbitrator  orbitant,  did  not  take  up  the  award,  and,  consequently, 
exorbitant  remained  in  ignorance  of  its  contents  till  the  14th  of 
Mrud!  in*co».  March  1 833,  when,  he  received  a  duplicate  of  the  award 
wbicfa^pertj  ^Dom  t*ie  defendant,^  whose  favour  it  was.    The  award 

STiS^*  bore  date  *•  12th  of  Naoember  18M-  The  order  of 
lt  •*•  _. .  reference  having  been  made  a  rule  of  Court,  the  plain- 
publkhedwhen  tiflj  in  Easter  term  1833,  obtained  a  rule  nisi  for  setting 

vie  arbitrator 

gbos  the  parties  the  award  aside,  on  several  grounds,  of  which  the  ex- 

notice  that  it 

may  be  had  on   orbitant  charge  was  one. 

payment  of  his 
charges;  wne» 

^mSX         Sir  James  Scarlett  now  shewed  cause,  and  contended 

**  that  the  application  came  too  late,  and  that  the  plaintiff's 

objection  to  pay  the  arbitrator's,  demand  was  no  excuse 

for  the  delay ;  to  which  point  he  cited  Musselbrook  v. 

Dunkin  (a). 

Follett  contra.  This,  being  a  reference  under  a 
Judge's  order,  is  not  within  9  &  10  W.  3.  c,  15.  s.  2., 
and  therefore  it  was  not  necessary  that  the  motion 

(a)  9  Bmg.  905. 

should 
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should  have  been  made  in  the  next  term  after  the  award       1833. 
was  published.     {Parke  J.  The  Court  adopts  the  pro-       ~ 
vision  of  that  statute  as  a  rule  in  other  cases.]    At  all 
events,  the  circumstances  of  this  case  take  it  out  of  the 
rule.    [Denman  C.  J.  You  do  not  state  that  you  applied 
for  the  award,  and  that  it  was  refused  because  an  ex- 
orbitant fee  was  not  paid ;  though  1  do  not  know  that 
even  that  would  be  sufficient]    In  Musselbrook  v.  Dun- 
kin  (a),  Tindal  C.  J.  says,  referring  to  the  words  of  the 
statute,  which  directs  that  a  motion  to  set  aside  an  award 
shall  be  made  before  the  last  day  of  the  term  next  after 
the  award  shall  have  been  made  and  published:  — 
"  The  question  is,  what  is  meant  by  the  word  published? 
I  think  that  word  is  satisfied  by  the  award's  having 
been  made,  and  notice  having  been  given  to  the  parties 
that  it  is  within  their  reach,  on  payment  of  just  and 
reasonable  expences."    Then  the  award  here  was  not 
published  on  the  15th  of  November,  for  the  parties  were 
not  then  informed  that  it  could  be  had  on  such  terms. 
The  Lord  Chief  Justice  proceeds :  —  "  And  I  concur 
in  thinking  that  the  award  cannot  be  said  to  be  ready, 
when  it  is  only  to  be  had  on  submitting  to  a  wrongful 
demand."    Now,  to  discharge  this  rule  upon  the  ground 
suggested,  the  Court  must  decide  that  an  award  is  pub- 
lished, when  notice  has  been  given  to  the  parties  that  it 
is  to  be  had  on  payment  of  an  exorbitant  demand.    It 
is  not  clear  that  there  was  any  authority  by  which  these 
charges  could  have  been  taxed ;  and,  if  so,  the  plain- 
tiff could  take  no  course    but    that  which    he    has 
adopted.     [Parke  J.   If  the  award  was  not  published 
when  the  notice  was  given  to  the  parties,  the  arbitrator 

(a)  9  Bing.  60S. 

might 
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1,833.       might  have  altered  it  afterwards,  which  will  scarcely  be 
contended.     That  shews  that  the  publication  of  am 

M ACAftTHUft 

agahut       award  is  not  merely  its  being  ready  on  payment  of  a 
moderate  sum* 

Dsmmav  C.J.  We  are  all  of  opinion  that  the 
plaiptiff  ought  to  hpve  come  to  the  Court  sooner;  and 
we  do  not  think  the  Court  would  have  a  difficulty  in 
dealing  with  an  arbitrator  who  made  exorbitant  charges* 
Jf  the  ground  alleged  for  the  delay  in  this  case  were 
held  available,  litigation  might  be  kept  up  for  ever.  Jt 
is  indeed  said  by  the  Lord  Chief  Justice  in  Musselbrook  v. 
Dimkin{a\  that  an  award  is  published  when  the  parties 
have  police  tfcat  it  is  within  their  regch  on  paypent  of 
9uch  expenses  ps  are  just  and  reasonable-  But  I  think 
these  last  woitfs  need  pot  form  part  of  the  definition. 

Pa&u,  Tauntof,  and  Pattwom  Jp.  concurred, 

Eule  discharged. 

<«)  SBmg.GQS. 
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Domett  and  Others  against  Beckford. 

INDEBITATUS  assumpsit  for  freight,  primage,  and  in  mdebitatua 

pierage,  due  from  the  defendant  to  the  plaintiffs,  in  freight,  it  ap- 
peared that 
respect  of  the  carriage  of  certain  goods  and  merchandize  mods  were 

mentioned  in  the  declaration.     Plea,  general  issue.     At  ma^  on  board 

the  trial  before  Denman  C.J.,  at  the  Ijondon  sittings  J^SEi 

after   Trinity   term    18SS,    the    following   fects    were  JJ^01^^ 

admitted: — "  The  goods  mentioned  in  the  declaration  ;»t«itDeint© 


were  shipped  in  the  island  of  Jamaica  on  board  the  ship  dipped  by 

W.  J,  on  a 

William  Bryan,  belonging  to  the  plaintiffs,  according  to  vowel  bound 

the  following  bill  of  lading: — *  Shipped,  in  good  order  account  of  the 

and  well  conditioned,  by  W.  Jackson,  in  the  ship  William  thaTtbey  were 

Bryan  bound   for  London,    145   hogsheads  of  sugar  Zl^oI^ 
and  forty-eight  puncheons   of  rum,    on    account    of  ^  .«>n*>gnet% 

W.  Beckford,  Esq.,  being  marked  and  numbered  as  in  j^tkemmet 

the  margin,  and  are  to  be  delivered  at  the  West  India  mentioned; 

the  goods  so 

Docks  in  the  port  of  London    (with    the    usual   risks  shipped  were 
expressly  excepted),  unto  Messrs.  Phtmmer  and  Wilson,  the  defendant. 
or  to  their  assigns,  paying  freight  for  the  said  sugar  at  h^ngSE 
6s.  sterling  per  hundred  weight,  and  rum  at  6d.  sterling  ^^^^ ^J^?00*1* 
per  imperial  gallon,  with  primage  and  average  accus-  «gnees  without 
tomed.'    The  arrival  of  the  ship  was  reported  on  the  freight,  it  was 

r  r  held  that  the 

30th  of  August  18S0,  and  a  freight  note  for  622/.  10s.  4d.  defendant  was 

liable  by  law 

(which  was  admitted  to  be  the  just  amount  of  the  freight,  to  pay  the 
primage,  and  pierage,  payable  for  the  shipment  and  sbi^wner*;* 
carriage  of  the  goods)  was,  on  that  day,  delivered  by  aependwtw  of 
the  agents  of  the  plaintiffs,  who  reported  the  ship  to  "JJ^L* 
Plummer  and    Wilson,   the    consignees  named    in   the  cnarterparty. 
bill  of  lading.     The  goods  were  the  property  of  the 
Vol.  V.  Mm  defendant, 
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18SS. 

JDQMJKR 
BxCKFOftD. 


defendant,  and  were  shipped  and  consigned  by  W.  Jack- 
son, his  attorney  in  Jamaica,  on  the  account  and  risk  of 
the  defendant,  and  afterwards  delivered  to  Plummcr  and 
Wilson  as  his  consignees  in  London,  and  were  sold  by 
them  as  such  consignees,  and  the  net  proceeds  thereof, 
after  setting  off  the  freight  and  charges  in  question,  were 
carried  by  them  to  the  credit  of  the  defendant's  account 
with  them.     Plummer  and  Wilson  stopped  payment  on 

'the  27th  of  November  1830;  and  a  commission  of 
bankrupt  issued  against  them  in  the  December  following, 
under  which  they  were  found  and  declared  bankrupts, 
and  the  amount  in  question  had  not  then,  nor  has  it 
since,  been  paid  to  the  plaintiffs." 

For  the  defendant,  it  was  contended,  that  the  plain- 

t  tiflfe,  having  undertaken  by  the  bill  of  lading  (which 

*'  was  the  only  evidence  of  the  contract  between  the  par- 
ties)'to  deliver  to  the  consignees,  they  paying  freight, 

'  were  bound  to  withhold  the  goods  from  the  consignees 
until  payment  of  the  freight ;  and  having  delivered  them 
without  having  insisted  on  such  payment,  they  had  no 
claim  on  the  consignor,  and  Drew  v.  Bird  (a)  was 
relied  upon.  On  the  other  hand,  it  was  contended,  for 
the  plaintiffs,  that  from  the  fact  stated  in  the  bill  of 
lading  that  goods  had  been  laden  on  board  the  plain- 
tiffs9 ship,  and  bound  for  London,  and  were  to  be 
delivered  there,  the  law  would  imply  a  contract  on  the 
part  of  the  owner  of  those  goods  to  pay  freight,  and 
that  the  clause  in  the  bill  of  lading  as  to  the  consignee's 
paying  freight  was  introduced  solely  for  the  benefit  of 
the  shipowners,  to  enable  the  latter  to  receive  payment 
from  the  consignees,  if  they  thought  fit,  and  that  it  did 


(a)  1  Moody  $  M.  156. 
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not  preclude  the  shipowners,  in  default  of  payment  by       1833* 
the  consignees,  from  suing  the  consignors ;  and  Barker       "" 

JJOMRT 

v.  Havens,  cited  in  the  American  edition  of  Abbott  on       again* 
Shipping*  and  in  1  Moody  $  M.  157.  note  (a),  was  re-  -? 

ferred  to*  The  Lord  Chief  Justice  was  of  opinion,  that 
the  defendant,  the  owner  of  the  goods,  and  on  whose 
account  they  were  shipped,  was  primft  facie  liable  to 
pay  freight,  and  that  the  clause  in  the  bill  of  lading, 
"  that  the  goods  were  to  be  delivered  to  the  consignees, 
they  paying  freight  for  the  same,"  being  introduced 
merely  for  the  benefit  of  the  master  or  shipowner,  did 
not  make  it  compulsory  on  the  latter  to  withhold  the 
delivery  of  the  goods  until  payment  of  freight  by  the 
consignee,  and,  consequently,  that  the  owner  of  the 
goods  was  not  discharged  from  his  primary  liability  by 
the  neglect  of  the  shipowner  to  obtain  payment  from 
the  consignee.  The  defendant  then  called  several  wit- 
nesses to  shew,  that  by  the  custom  of  merchants  in  the 
port  of  London,  the  shipowner,  by  delivering  the  goods 
to  the  consignee  named  in  the  bill  of  lading,  lost  all 
claim  on  the  consignor;  but  he  failed  in  establishing 
that  custom,  and  a  verdict  was  found  for  the  plaintiffs, 
liberty  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

F.  Pollock,  in  this  term,  moved  accordingly.  The 
only  evidence  of  any  contract  to  pay  freight  was  the  bill 
of  lading  signed  by  the  agent  of  the  plaintiffs.  By  that 
the  plaintiffs  undertook  to  deliver  the  goods  in  London 
to  the  consignees,  they  paying  freight.  There  was  no 
evidence  of  any  contract  by  the  consignor  to  pay  freight, 
and  the  law  will  not,  under  these  circumstances,  imply 
M  m  2  one. 
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1833.  one.  In  Penrose  ▼.  With  (a),  Tapley  v.  Martens  (ft), 
Christy  ▼.  Bowe(c),  and  Shepard  v.  Z>*  Bernales(d\ 
there  were  charterparties,  whereby  the  shipper  ex- 
pressly stipulated  to  pay  the  freight;  but,  in  this  case, 
there  was  no  charterparty ;  and  in  Drew  v.  Bird{e), 
where  a  bill  of  lading  stated  that  the  goods  were 
"  shipped  by  the  consignor,  to  be  delivered  to  the  con- 
signee or  his  assigns,  he  or  they  paying  freight,"  Lord 
Tenterden  held  at  nisi  prius,  that  if  the  goods  were 
delivered  without  receiving  freight,  the  consignor  was 
not  liable  for  the  freight,,  there  being  no  charterparty. 


Pahke  J.  As  soon  as  these  goods  (which  were  the 
property  of  the  defendant)  were  shipped  in  the  plain- 
tiffs' ship,  to  be  carried  from  Jamaica  to  London,  the 
defendant,  even  before  any  bills  of  lading  were  signed, 
became  liable  by  law  to  pay  freight,  unless  that  liability 
be  controlled  by  special  custom,  and  of  that  there  is  no 
proof.  From  the  fact,  that  the  goods  were  laden  on  a 
ship  to  be  conveyed  from  Jamaica  to  London,  the  law 
will  imply  a  contract  by  the  owner  of  those  goods  to  pay 
for  the  carriage.  The  only  difference  between  the 
present  case  and  Shepard  v.  De  Bernales  (d)  is,  that  in 
this  case  a  contract  to  pay  freight  is  implied  by  law  from 
the  fact  of  the  defendant  having  shipped  his  goods  on 
board  the  plaintiffs'  ship,  to  be  carried  from  Jamaica  to 
London.  In  the  other  case,  there  was  an  express  con- 
tract by  charterparty;  but  it  was  there  decided,  that 
the  clause  in  the  bill  of  lading,  "  he  or  they  paying 
freight  for  the  said  goods,"  was  introduced,  not  for  the 


(a)  Abbott  on  Skipping,  281.  (5th  edit)       (6)  8  T.  R.  451. 
(0  1  Taunt.  300.  (d)  13  East,  565. 

(e)  \  Moody  $  M.\  56. 


benefit 
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benefit  of  the  shipper,  but  for  that  of  the  master  or 
shipowner,  and  was  intended  to  give  the  latter  the 
option  of  insisting,  if  he  thought  fit,  on  receiving  the 
freight  before  he  should  make  delivery  of  the  goods ; 
and  that  it  did  not  cast  the  duty  on  the  captain,  at  his 
peril,  of  obtaining  the  freight  from  the  consignee  at  the 
time  of  delivery ;  but  that  if  he  did  not  get  it  from 
him,  he  might  insist  on  receiving  it  from  the  consignor. 
I  have  not  the  least  doubt,  that  in  this  case,  the  de- 
fendant, who  is  the  owner  of  the  goods,  is  liable  to  pay 
freight  to  the  plaintiffs. 


585 
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Taunton  J.  concurred. 

Patteson  J.  Shepard  v.  De  Bernales  (a)  shews  that 
the  clause  in  the  bill  of  lading  was  introduced  for  the 
benefit  of  the  {paster  only,  and  not  for  that  of  the  con* 
signor,  and  consequently  the  master  is  not  bound  to  the 
consignor  to  withhold  the  delivery  of  the  goods  unless 
the  consignee  or  his  assigns  pay  the  freight.  In  Christy 
v.  Baooe  (&),  the  Court  of  Common  Pleas  held,  that  the 
master  was  not  bound  at  his  peril  to  insist  upon  his 
freight  at  the  time  of  delivering  the  goods;  but  that 
if  he  delivered  the  goods,  and  could  not  afterwards  get 
the  freight  from  the  consignee,  he  might  sue  the  mer- 
chant on  the  charterparty. 

Rule  refused. 


(a)  13  East,  565. 


(*)  1  Taunt.  800. 
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*£^a       The  King  against  The  Inhabitants  of  Wick 

St.  Lawrence. 


«aOHS4WA_, 


An  order  of  jT)N  appeal  against  an  order  of  two  justices,  made  in 
fog  an  order  of  1832,  for  the  removal  of  Elizabeth  the  wife  of  Isaac 

radlv,  2am-  ftarle  (who  had  lately  left  the  parish  of  Batvwett),  and 
tawe^n*^*  &e  children  of  the  said  Isaac  Harle  and  Elizabeth  his 
JjJU £*•  wife,  from  the  parish  of  JSamorf/  to  the  parish  of  Wick 
when  the  order  gtm  l^wrence,  in  the  county  of  Somerset,  the  sessions 

of  removal  was  *•  * 


*,  toe  «p-  confirmed  the  order,  subject  to  the  opinion  of  this  Court 

was  not  bound  on  the  following  case :  — 

to  receive  the 

pauper,  but  it  It  was  proved  that  the  paupers  were,  in  1822,  re- 
fade  evidence  moved  by  an  order  from  the  respondent  to  the  ap- 
waa  not  settled  pellant  parish ;  against  which  order  there  was  an  appeal 
Me%the^re!  to  the  Easter  sessions  in  that  year;  and  that  the  re- 
upon  the  trial  sp0ndents  having  discovered  before  those  sessions  that 

of  an  appeal  r                              ° 

between  the  the  paupers  were  irremovable,  by  reason  of  their  re- 

aaoie  parishes 

against  a  te-  siding  on  a  tenement  purchased  by  the  pauper  Isaac  for 

cond  order  of 

removal  of  the  less  than  SO/.,  determined  to  abandon  their  order  of  re- 

removhigparish  moval ;  that  the  reason  was  communicated  by  the  then 

paroi'lridenro  attorney  of  the  respondents  to  the  then  attorney  of  the 

order  of  ret1  appellants,  but  no  mention  of  the  same  was  made  to  the 

IDOTaLl  WM   w  Court ;  and  at  the  said  sessions  an  order  was  made  by 

quashed  on  the  ' 

ground  that  the  the  consent  of  all  parties  for  quashing  the  said  order  of 

pauper  resided  #                                            ° 

on  a  tenement  removal,  in  which  order  of  sessions  no  mention  was 

of  his  own, 

which  made  made  of  the  ground  on  which  the  same  was  quashed* 

able,  theughit  The  Court  (on  the  hearing  of  the  present  appeal),  think- 

a  settlement^  xnS  themselves  bound  to  admit  the  evidence  above  stated, 

llrWrwardswld  overru'ed  an  objection  to  it  made  by  the  counsel  for  the 

the  tenement, 

and  thereby  became  removable. 

appellants ; 
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appellants ;  and  upon  proof  that  the  pauper  Isaac  did,  1&3& 
before  the  order  of  removal  now  appealed  against,  sell  ^  '_'  ^ 
the  tenement  which  rendered  him  irremovable,  and  that       ogamtt 

Ifee  Inhabit- 

be  had  before  1822  obtained  a  legal  settlement,  in  thp        fJJfrtf    /. 
appellant  parish,  the  Court  confirmed  the  last  order  of  g,.  Lawkmcs. 


removal.     If  the  Court  of  King's  Bench  should  think 
that  the  court  of  quarter  sessions  improperly  admitted 
such  evidence,  and  that  the  order  of  sessions  in,  182$  ^ 
was,  as  between  the  present  parties,  conclusive  of  tfre 
pauper's  settlement  at  that  time,  the  order  now  apjrealef)  - 
against  was  to  be  quashed. 


■••'  ir  nA 


Erie  and  Moody  in  support  of  the  order  of  session*,    ' * 
The  order  of  sessions  in  1822  was  not  conclusive  evi-   . 
dence  that  the  pauper  at  the  time  of  the  order  of.  re-     '"• 
moval  then  appealed  against,  was  not  settled  in  ttyf    *• 
appellant  parish;  and  parol  evidence  was  admissible  •         ■••  u  i* 
to  explain  the  ground  upon  which  the  judgment  of 
the  court  of  quarter  sessions  proceeded.    The  general    .',' 
rule  is,  that  the  judgment  of  a  court  of  competent  juris- 
diction directly  on  the  point  is,  as  evidence,  conclusive 
between  the  same  parties  upon  the  same  matter  directly  in 
question,  Duchess  of  Kingston's  case  (a) ;  and  that  on  the 
principle  that  no  matter  once  litigated  and  determined  by 
proper  authority  shall  a  second  time  be  brought  into  con- 
troversy between  the  same  parties.   The  order  of  sessions 
therefore,  made  in  1822,  was  conclusive  between  the  con* 
tending  parishes  only  as  to  the  point  thereby  decided. 
Now,  by  that  order,  the  Court  only  decided  that  the  ap- 
pellant parish  was  not  bound  to  receive  the  pauper  wnen 
the  order  of  removal  was  made;  and  that  may  have  been 

(a)  SO  HoweWs  ».  Tr.  53%.  (note}. 

M  m  4  either 


"I 
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183&.       cither  because  the  party  was  not  chargeable  or  was  irre- 

_.    _         movable,  or  because  the  order  was  defective  for  want 

ago***       of  fornvw  because  he  was  not  settled  in  the  parish. 

ThelfchaM*.  # 

aotsof  Bex  V.  Saint  Andrew's  Hclborn  (a)  shews  that  if  it 
fe.  LurkmcK.  had  appeared  on  the  face  of  the  proceedings  that 
the  order  of  removal  had  been  quashed  for  want  of 
form,  it  would  not  have  been  evidence  that,  at  the  time 
when  it  was  made,  the  pauper's  settlement  was  not  in 
the  parish  to  which  he  was  directed  to  be  removed. 
In  Osgathorpe  v.  Diseworth  (£),  a  pauper  was  removed 
by  an  order  of  two  justices  from  Diseworth  to  Osga- 
thorpe, and  the  order  on  appeal  was  quashed.  He  was, 
by  a  second  order,  sent  from  Diseworth  to  Osgathorpe  as 
a  certificate  man,  and  upon  appeal  it  was  stated  that 
the  first  removal  was  before  he  became  chargeable,  and 
the  second  after  he  became  so ;  and  the  sessions  were 
of  opinion  that  the  first  determination  was  not  final 
between  the  parties,  and  therefore  confirmed  the  second 
order  of  removal ;  and  on  motion  to  quash  the  two  last 
orders,  on  the  ground  that  the  first  judgment  of  the 
court  of  sessions  was  final  between  the  parties,  this 
Court  held  it  was  not  final,  and  that,  because  it  ap- 
peared by  evidence  that  it  proceeded  on  the  ground 
that  the  pauper  was  not  removable  when  the  first 
order  was  made.  The  special  ground  for  quashing  the 
first  order  of  removal  was  not  stated  on  the  face  of  the 
order  of  sessions  ;  but  was  stated  (and,  it  must  be  pre- 
sumed, was  proved)  to  the  court  of  quarter  sessions  upon 
the  trial  of  the  second  appeal ;  and  if  it  was  competent 
to  the  removing  parish,  in  that  case,  to  shew  by  evi- 
dence that  the  reason  for  the  court  of  quarter  sessions 


(a)  6  T.  R.  613.  (&)  2  Str.  1256.     Burr.  &  C.  261. 

quashing 


Tbt  Kim 
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quashing  the  first  order  of  removal,  was  because  the  183S« 
pauper,  at  the  time  when  it  was  made,  was  not  charge- 
able, it  must  also  be  competent  to  the  removing  parish, 

in  this  case,  to  give  evidence  that  he  was  iiremov-  am* of 

Wick 

able  for  a  temporary  cause.  Bex  v.  Whedoek(a)  is  8r.  i^w«*i 
also  a  direct  authority  to  shew  that  such  evidence  is 
admissible.  There,  this  Court  refused  a  mandamus  to 
the  justices  at  sessions  to  make  a  special  entry  on  their 
proceedings,  that  an  order  of  removal  was  quashed  fin: 
want  of  proof  of  chargeability,  because  the  respondent, 
on  the  trial  of  another  appeal  against  another  order  of 
removal  of  the  same  party,  might  explain  by  evidence 
the  particular  ground  on  which  the  former  order  was 
quashed.  [Taunton  J.  It  would  be  most  inconvenient, 
and  would  lead  to  great  expense,  if  it  were  competent 
to  parties  to  give  parol  evidence  to  explain  the  par* 
ticnlar  ground  of  the  judgment]  That  objection  would 
apply  in  many  other  cases,  where  a  judgment  in  a 
former  action  does  not  specify  the  particular  ground  cm 
which  it  proceeded.  Where  a  judgment  is  pleaded  in 
bar,  and  the  real  merits  of  the  action  have  not  been  at 
all  enquired  into  in  the  former  proceeding,  issue  may 
be  taken  on  the. fact:  Hitchen  v.  Campbell  (b).  A  re* 
coveiy  in  one  action  is  no  bar  of  a  second,  where*  on 
the  trial  of  the  first  action,  no  evidence  was  given  in 
support  of  the  claim  on  which  the  second  is  founded, 
Seddon  v.  Tutop  (c).  If  there  be  a  reference  of  all  mat* 
ters  in  difference  between  the  parties,  and,  after  an 
award  is  made,  either  party  bring  an  action  against  the 
other  for  a  matter  in  difference  which  subsisted  at  the 
time  of  the  submission,  parol  evidence  may  be  given  to 

(a)  SB.  4  C.  511.  (6)  2  W.  W.  779.  827.    S  WQt.ZOA. 

(c)  6  t.  n.  eon. 

shew 
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188*4        shew  that  that  matter  was  not  brought  before  the  arbi- 
— ■ — ~       trator,   Gclightly  v.  Jellico(a).     In  Bex  v.  Denbigh- 
Qt*i**        shire  (6)  an  appeal  was  dismissed,  on  the  ground  that 
•afepe       it  was  entered  on  behalf  of  one  overseer  only,   and 
Sp»&a»*i*p*  ^kea  a  second  notice  was  given  by  two.     The  second 
appeal  was  heard  and  decided  on  the  merits  in  favour  of 
the  appellants,  and  this  Court  refused  to  disturb  that 
decision.    [Taunton  J.  There  a  new  state  of  facts  had 
Intervened.]     So  it  has  here ;  for  the  pauper  had  parted 
With  the  property  which  made  him  irremovable  at  the 
time  when  the  first  order  was  made.     In  1822  he  was 
tfi  possession  of  property  too  small  to  give  him  a  settle- 
ment, but  which  made  him  irremovable.     This  point 
is  adverted  to  in  Phillips  on  Evidence,  vol.  i.  p.  329. 
(7th  edit.),  where  it  is  said  that  it  will  be  competent 
to  the  respondents  to  prove  that  the  judgment  in  the 
former  appeal,  reversing  the  order  of  removal  of  the 
pauper,  was  given,  not  on  enquiry  into  the  settlement, 
but  on  the  preliminary  objection  that  the  pauper  was 
not  chargeable. 

The  Solicitor-General  and  Sogers  contra.  A  judgment 
of  a  court  of  quarter  sessions,  confirming  an  order  of  re- 
moval, being  in  rem,  is  conclusive,  not  only  as  between 
the  contending  parishes,  but  against  all  the  world,  that 
the  pauper  was,  at  the  time  of  that  order,  settled  in  the 
parish  to  which  he  was  removed ;  but  a  judgment  of  a 
court  of  quarter  sessions,  quashing  an  order  of  removal, 
without  assigning,  on  the  face  of  it,  any  special  reason 
for  doing  so,  is  conclusive  against  the  removing  parish, 
that  the  pauper,  at  the  time  when  the  order  was  made, 

(a)  4  T.  R.  147.  note  (a).  (6)  1  B.  f  Ad.  616. 

was 
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was  not  settled  in  the  parish  to  which  be  was  removed,        1638J 
and   that   on   die   presumption    that   the  order 


TtaKnt* 
quashed  on  the  merits,   and  that  the  sessions  must       <*nfti* 

therefore  have  adjudged  that  the  pauper  was  not  settled       am»c* 

in  that  parish;  nor  is  parol  evidence  admissible  to  shew  g*.  !,**»■*«■; 

that  the    decision   proceeded   on   any  other  ground* 

Secondly,  if  such  evidence  could  in  any  case  be  given 

to  explain  the  ground  on  which  the  judgment  had 

proceeded,  it  cannot  be   done  in   the  present  case, 

because  the  order  was  quashed  by  consent,  and  the 

special  ground  attempted  to  be  proved  was  not  even 

stated  to  the  court  of  quarter  sessions.    It  has  been 

the  general  understanding  of  the  profession,  that  an 

order  of  sessions,  quashing  an   order  of  removal,  is 

conclusive  between  the  contending  parishes;  and  on 

that  ground  it  has  been  a  frequent  practice  to  apply  to 

the  court  of  sessions  to  make  a  special  entry  of  the 

ground  on  which  an  order  is  quashed*    In  Bex  v.  St. 

Andrew  Holborn(a),  the  special  ground  for  quashing 

the  order  of  removal  was  stated  on  the  face  of  the  order 

of  sessions.    In  Osgathorpe  v.  Diseworth  (b)9  it  does  not 

distinctly  appear,  from  the  report,  whether  or  not  the 

special  ground  for  quashing  the  first  order  of  removal 

was  stated  on  the  face  of  the  order  of  sessions.    There 

the  pauper,  at  the  time  when  the  first  order  was  made, 

must  have  been  removed  on  the  ground  that  he  was 

likely  to  become  chargeable ;  but  as  that  was  no  ground 

for  removing  a  certificated  man,  as  soon  as  the  certificate 

was  produced,  the  order  must  have  been  quashed;  but 

afterwards  he  became  chargeable,  and  was  removed  a 

second  time.    [Patteson  J.    Evidence  must  have  been 

(a)  6T.  R.  61S.  (6)  2  Str,  1256.    Burr.  S.  C  S61. 

given 
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1833.  given  on  the  trial  of  the  second  appeal  to  shew  that  the 
~~ "  pauper  was  a  certificate  man,  though  the  first  order  on 
agrin*  the  face  of  it  was  good.]  The  second  order  of  removal 
•nti  of  must  have  been  different  from  the  first  The  first  must 
8*.  LAWftzNci.  have  stated  that  the  pauper  was  likely  to  become 
chargeable;  the  second,  that  he  was  actually  so.  In 
Rev  v.  Wkeelock(a\  what  is  said  by  BayleyJ.  is  a 
mere  obiter  dictum.  It  was  sufficient  ground  for  the 
decision  there,  that  the  sessions  had  pronounced  their 
judgment,  and  that  this  Court  is.  not  a  court  of  error 
from  that  In  Mungerkunger  v.  Warden  (J),  two  jus- 
tices removed  a  pauper  from  the  parish  of  Warden  to 
the  parish  of  Mungerkunger,  which  appealed,  and  the 
order  was  reversed  for  a  defect  of  form ;  but  the  order 
was  good.  Afterwards  the  parish  of  Mungerkunger  sent 
the  pauper  back :  yet,  the  order  being  good,  it  was  held 
final,  and  a  bar  to  all  subsequent  orders.  Here  it  must 
be  taken  primd  facie  that  the  first  order  of  removal  was 
quashed  on  the  merits,  no  special  ground  being  stated 
on  the  face  of  the  order.  [Parke  J.  The  parol  evi- 
dence rebuts  the  prim&  facie  presumption  that  the  court 
of  quarter  sessions  adjudicated  on  the  settlement;  it 
shews  that  no  evidence  was  heard.]  That  evidence  was 
not  admissible.  The  Court  must  be  understood  to  have 
adjudicated  only  on  the  facts  legitimately  brought  before 
them.  Assuming  that  evidence  might  have  been  ad- 
missible to  prove  that  the  order  was  quashed  because 
the  pauper  was  irremovable,  there  was  no  sufficient  evi- 
dence here  to  shew  that  it  was  not  quashed  on  the 
merits  of  the  settlement.  The  only  proof  was,  that  the 
parties  consented  to  its  being  quashed. 


(a)  3  B>  i  C.  511. 


(6)  Ciled  6  7'.  R.  £14. 

Penman 


in  the  Fourth  Year  of  WILLIAM  IV.  MS 


Denman  C.  J.     The  only  question  submitted  to  us        183&. 
by  the  court  of  quarter  sessions  is,  whether  the  parol 
evidence  was  properly  admitted.     The  justices  have 


Th*Km> 


drawn  their  conclusion  from  the  facts  proved;  and  I        anuof 

Wick 

think  it  sufficiently  appeared  that  the  consent  was  given  &,,  Lawmhc* 
in  consequence  of  its  having  been  discovered  that  the 
pauper  was  irremovable.  The  question,  as  to  the 
admissibility  of  the  parol  evidence,  depends  on  the 
nature  of  the  point  actually  decided  by  the  court  of 
quarter  sessions  when  they  quashed  the  first  order  of 
removal;  for  judgments  of  courts  of  competent  juris- 
diction directly  on  the  point  are,  as  evidence,  conclusive 
between  the  same  parties  upon  the  same  matter  directly 
in  question  in  another  suit.  Upon  this  principle  a 
judgment  of  the  court  of  sessions  confirming  an  order 
of  removal  is  conclusive  not  only  against  the  parish  to 
which  the  removal  is  directed  to  be  made,  but  (being  a 
judgment  in  rem)  against  all  the  world,  that  the  pauper, 
at  the  time  when  that  order  was  made,  was  settled  in 
the  parish  to  which  he  was  sent;  for  that  is  the  point 
which  the  sessions  must  have  decided  when  they 
confirmed  the  order  of  removal.  An  order  of  sessions, 
quashing  an  order  of  removal,  is  also  conclusive 
between  the  contending  parishes  as  to  the  point  de- 
cided by  it  Then  the  question  is,  what  that  point 
really  is.  It  is  that  the  parish  to  which  the  removal 
was  directed  to  be  made  was  not  bound  to  receive  the 
pauper.  The  Court  may  have  come  to  that  decision, 
either  on  the  ground  that  the  pauper  was  not  settled  in 
the  parish  to  which  he  was  sent;  or  that  he  was  not 
chargeable,  or  was  irremovable  when  the  order  was 
made.  That  being  the  effect  of  an  order  of  sessions 
quashing  an  order  of  removal,  it  seems  to  follow  that  if 

it 
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18SS.       it  be  offered  as  evidence  to  prove  that  the  pauper  was 
•  not  settled  in  the  appellant  parish,  it  may  be  shewn  by 

•gain*  parol  evidence,  that  the  judgment  proceeded  upon  some 
.  anu  of  other  ground.  It  is  said  that  the  sessions  ought  to  have 
£»JUv*xvti.  wade  a  special  entry  of  the  ground  on  which  they 
quashed  the  order  of  removal,  and  that  there  being  no 
such  entry,  it  must  be  presumed  that  they  decided  on 
the  merits ;  but  in  Osgathorpe  v.  Diseworth(a)  there  was 
.  no  such  entry  on  the  face  of  the  order,  and  therefore 
parol  evidence  must  have  been  given  on  the  trial  of  the 
second  appeal  to  shew  that  the  pauper  was  a  certificated 
man  when  the  first  order  of  removal  was  made,  and 
consequently  not  chargeable.  That  is  an  authority  ex- 
pressly in  point;  and  in  Rex  v.  Whedock  (i),  Bayley  and 
Holrqjfd  Js.  refused  to  compel  the  sessions  by  mandamus 
to  make  a  special  entry  of  the  cause  for  which  they 
had  quashed  an  order  of  removal;  and  that  on  the 
ground  that  the  party  had  his  remedy  by  giving,  on  the 
trial  of  a  second  appeal,  parol  evidence  of  the  distinct 
ground  on  which  the  order  of  removal  was  quashed.  It 
is  said  that  admitting  parol  evidence  to  explain  such  an 
order  of  sessions,  will  be  inconvenient;  but  supposing 
the  inconvenience  were  greater  than  any  I  can  see  in 
the  case,  injustice  is  the  greatest  of  inconveniences,  and 
when  aa  order  of  removal  has  been  discharged,  not  on 
the  merits  but  on  other  grounds,  it  would  be  great  in- 
justice if  it  could  be  set  up  as  a  decision  on  the  merits, 
by  a  party  who  knew  that  they  had  not  been  enquired 
into. 

Parke  J.     The  only  question  referred  to  us  by  the 
sessions,  is,  whether  they  were  right  in  receiving  the 

(a)  9  &r.  1956.    Burr.  &  C  961.  (b)  SB.fC.  511. 

parol 


in  the  Fourth  Year  of  WILLIAM  IV.  &95 


parol  evidence.    It  is  not  for  us  to  enquire  whether       1898. 
they  came  to  aright  conclusion  on  that  evidence,  though 
I  have  no  doubt  they  did ;  but  the  only  question  now  is 


Tb*  Kitro 


HwIntadGb- 
as  to  the   admissibility  of  the  parol  evidence,  and  I        ams«f 

*  Wter 

think  it  would  lead  to  much  injustice  if  it  were  inad-  g^LtwuMb. 
missible.  There  are  two  rules  applicable  to  this  subject; 
one  is,  that  an  order  of  sessions  confirming  an  order  of 
removal  is  conclusive  against  all  the  world ;  the  other  it, 
that  an  order  of  sessions  quashing  an  order  of  removal 
is  conclusive  between  the  contending  parishes;  but  it 
is  conclusive  only  as  to  the  point  which  it  decides, 
i.  e.  that  at  the  time  when  the  order  of  removal  was 
made,  the  appellant  parish  was  not  bound  to  receive  the 
pauper.     It  is  like  an  acquittal  upon  an  indictment  ftr 
not  repairing  a  road,  on  a  plea  of  not  guilty,  where  the 
question  of  liability  has  not  been  raised  on  the  record ; 
such  acquittal  is  no  evidence  that  the  parish  was  not 
liable,  because  it  may  have  proceeded  on  a  different 
•  ground,  viz.  either  that  the  road  was  not  out  of  repair, 
or  was  not  a  public  highway.     So  an  order  of  sessions, 
quashing  an  order  of  removal,  may  have  proceeded, 
either  on  the  ground  that  the  pauper  was  not  settled  in 
the  appellant  parish,  or  that  he  was  not  chargeable,  or 
that  he  was  irremovable.     By  analogy,  therefore,  such 
an  order  of  sessions  cannot  be  conclusive  evidence  that 
the  pauper  was  not  settled  in  the  appellant  parish.     I 
think  it  would  have  been  better  if  the  Court  had  held, 
that  it  was  no  evidence  at  all  to  prove  any  of  the  facts  on 
which  the  decision  may  have  proceeded,  because  it  does 
not  distinctly  shew  upon  the  face  of  it,  on  what  ground  it 
did  proceed.     The  cases,  however,  shew  that  it  is  primA 
facie  evidence  that  the  pauper  was  not  settled  in  the 
appellant  parish ;  but  it  must  be  competent  for  the  re- 
spondents 
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TteKwa 

againtt 
!*•  Inhabit- 
ants of 

WiBK 

£z.  Lawbsxcb, 


spondents  to  shew,  by  parol  evidence,  that  the  order  of 
sessions  was  not  made  on  that  particular  ground,  for 
otherwise  they  would  be  subjected  to  great  injustice.    In 
some  of  the  cases,  the  special  ground  for  quashing  the 
order  of  removal  has  appeared  on  the  face  of  the  order  of 
sessions;  in  others,  it  has  not    In  Osgathorpe  v.  Dise- 
worth  (a)  the  special  ground  was  not  stated  on  the  face  of 
the  first  order  of  sessions.    Rex  v.  Wheelock  (b)  is  a  direct 
authority  in  favour  of  our  present  decision.     There  the 
order  of  removal  was  quashed,  in  fact,  for  want  of  proof 
of  the  chargeability  of  the  person  removed;  but  that 
ground   was  not  stated  on  the  face  of  the  order  of 
sessions,  and  this  Court  refused  a  mandamus  to  compel 
the  sessions  to  state  that  ground  specially  in  their  order, 
because  the  respondents  might,  on  the  trial  of  a  second 
appeal,  explain  by  evidence  the  particular  ground  on 
which  the  former  order  was  quashed.  Undoubtedly  par- 
ties «wist  have  a  right,  either  to  have  the  ground  stated 
on  the  order,  or  to  prove  it  afterwards  by  parol  evidence. 
As  to  Mmgerhunger  v.  Warden  (c),  I  doubt  whether  that 
is  any  authority  at  oil ;  it  does  not  appear  to  have  been 
decided  on  the  question  of  settlement.    It  is  a  general 
rule,  that  the  judgment  of  a  court  of  competent  juris- 
diction is  never  final  between  the  parties,  except  as  to 
the  point  on  which  the  court  has  adjudicated.     Now, 
here,  the  point  adjudicated  was  merely  that,  at  the  time 
when  the  order  of  removal  was  made,  the  appellant 
parish  was  not  bound  to  receive  the  pauper :  and  parol 
evidence  was  admissible  to  shew  that  that  was  the 
matter  really  adjudged. 


GO  2  Sir.  1256. 
(c)  6  T.  R.  614. 


Burr.  &  C.  261. 


(b)  5  £.££511. 


Taunton 
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Taunton  C.  J.    I  certainly  had  a  strong  impression       1838. 

in  the  first  instance,  that  the  decision  of  the  sessions  in      JT~T"" 
'  The  Kiko 

this  case  was  wrong.     In  the  course  of  the  argument,        agtm* 

e  .  The  InMbifr- 

Mr.  Erie  has  removed  the  difficulties  I  entertained.     I        ants  of 

Wick 

think  this  falls  directly  within  the  authority  of  one  case  Sr.  Lawisvc*. 
cited,  and  that  it  is  also  within  the  scope  of  another.  I 
would  be  the  last  person  to  disturb  the  general  rule 
laid  down,  that  an  order  of  sessions  quashing  an  order 
of  removal  is  conclusive  between  the  contending  parishes, 
and  that  an  order  of  sessions  confirming  such  an  order 
is  conclusive  against  all  the  world.  But,  then,  an  order 
of  sessions  must  operate  with  reference  to  the  state  of 
things  existing  at  the  time  when  it  was  made.  Parol  evi- 
dence, therefore,  was  admissible  here  to  shew  the  state 
of  things  when  the  first  order  was  made,  and  explain  to 
what  extent  it  was  intended  to  operate.  The  argument 
is,  that  if  the  parol  evidence  be  admissible,  it  appears 
thereby  that  the  ground  for  quashing  the  first  order  of 
removal  was  altogether  temporary,  inasmuch  as  the 
pauper  then  resided  on  a  tenement  which,  being  bis 
own  property,  rendered  him  irremovable,  but  which 
was  not  of  a  sufficient  value  to  give  him  a  settlement; 
and,  therefore,  that  the  order  of  removal  could  not  then 
be  supported,  it  being  premature:  but  that  after  1829, 
a  new  state  of  things  arose ;  the  pauper  sold  his  tene- 
ment, and  was  no  longer  irremovable:  the  right  to 
remove  him,  which  was  only  suspended,  revived,  and 
the  sessions,  in  1832,  might  take  the  new  state  of  things 
into  consideration.  I  think  that  view  of  the  case  correct. 
I  rely  chiefly  on  the  case  of  Osgathorpe  v.  Diseworth  (a) ; 
I    do    not   place   so    much    dependence    on  Bex   v. 

(a)  2  Sir.  1256.     Burr.  8.  C.  261. 

Vol.V.  Nn  Wheelock, 
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18S3.  Wheelock \a\  because  there  the  point  now  before  the 
-»    K  Court  arose  incidentally,  and  not  directly.     But  I  can- 

<^a»u*  ^      not  distinguish  this  case  from  Osgathorpe  v.  Diseworth(b). 

ants  of  There  the  pauper,  who  was  a  certificated  person,  was 
St.  Lawmwc*.  removed  before  he  became  chargeable,  and  a  second 
order  of  removal  having  been  made,  upon  appeal  the 
above  facts  appeared  by  evidence,  (which  must  have  been 
given  to  explain  the  first  order  of  sessions,)  and  the  ses- 
sions thought  the  first  determination  was  not  final  be- 
tween the  parties,  and  made  their  order  accordingly. 
On  motion  to  quash  the  last  two  orders,  on  the  ground 
that  a  reversal  is  final  between  the  parties,  the  Court 
said :  "  So  it  would  be  if  the  special  matter  did  not 
appear:  a  certificated  person  cannot  be  sent  back  until 
he  is  actually  a  charge:  a  removal  before  is  premature: 
the  consequence  of  which  only  is,  that  he  must  be 
suffered  to  remain  till  he  does  become  chargeable,  but 
not  to  make  a  premature  removal  final  for  ever.  The  last 
orders  must  be  confirmed."  So  in  this  case,  as  long  as 
the  pauper  resided  in  the  parish  on  his  own  property,  he 
was  irremovable ;  but  as  soon  as  the  property  ceased  to 
be  his,  he  became  removable.  If  a  different  rule  were 
to  prevail  here,  the  consequence  would  be  to  make  a 
premature  removal  decisive.  I  think  the  evidence  was 
properly  received,  and  that  this  case  is  not  distinguish- 
able from  Osgathorpe  v.  Disemorth. 


Patteson  J.  I  think  we  must  assume  that  the  sessions 
were  satisfied  that  the  first  order  of  sessions  was  made 
on  the  ground  of  the  pauper  having  been  irremovable. 
If  they  were  not  so  satisfied,  they  would  not  have  sent 


(a)  5B.%C.  511. 


(6)  2  Sir.  1256.     Burr.  S.  C  261. 

the 
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the  case  h^je.    It  is  admitted,  that  if  the  special  ground        185S. 
for  quashing  the  first  order  of  removal  had  appeared  on 

The  Kino 

the  face  of  the  order  of  sessions,  it  would  not  have  been        against 

The  Inhabit- 

conclusive.     The  question  then  is,  whether  the  parol        ants  of 
evidence  was  properly  received.     Now  on  that  point  I  St.  Lawrence. 
cannot  distinguish  this  case  from  Osgathorpe  v.  Dise- 
worth  (a).    I  think  it  would  be  much  better  if  the  special 
ground  for  quashing  an  order  of  removal  were  always 
stated  on  the  fece  of  the  order  of  sessions,  because  it 
would  then  be  unnecessary  to  give  parol  evidence  on 
the  trial  of  the  second  appeal,  which  is  always  attended 
with  great  expense:  but  on  the  authority  of  Osgathorpe 
-v.  Diseworth,  I  think  parol  evidence  may  be  given  on 
appeal  against  a  second  order,  to  explain  the  ground  on 
which  die  first  was  quashed.    It  appears  that,  in  that 
case,  the  ground  of  quashing  the  first  order  of  removal 
was  not  stated  in  the  first  order  of  sessions,  but  that  it 
was  stated  to  the  Court  on  the  trial  of  the  appeal 
against  the  second  order  of  removal.  Bex  v.  Wheelock  (6) 
is  not  in  point,  but  I  am  at  a  loss  to  see  how  the  Court 
could  have  refused  a  mandamus,  unless  they  had  been 
of  opinion  that  upon  appeal  against  another  order,  parol 
evidence  of  th£  circumstances  might  be  received,  for 
otherwise  it  is  clear  that  the  party  must  have  a  right  to 
have  die  special  ground  appear  on  the  face  of  the  pro- 
ceedings, and  the  Court  in  that  case  would  have  inter- 
fered to  enforce  it* 

Order  of  sessions  confirmed. 

(«)  2  Str.  1256.     Burr.  S.  C.  261 .  (6)  5  B.  $  C  51 1. 
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1833. 


Saturday, 
JVbw.  9th. 


The  King  against  The  Inhabitants  of  St.  Mary 
•    Newington. 


A  curate  li- 
censed by  the  . 
bishop  it  a 
yearly  salary* 
according  to  the 
57  G.  3.  c.  99. 
resided  in  the 
rectory  bouse, 
which  was 
assigned  to 
bins  pursuant 
to  the  same 


was  shore  the 
value  of  lot.  a 
year,  for  more 
than  forty  days 
before  the  pass- 
ing of  59  G.  3. 
c.  5a:  Held, 
that  this  was  a 
coming  to  settle 
within  the 
statute 

13  &  14  Cor.  2. 
r.  12.,  and  that 
a  settlement 
was  gained 
thereby. 


(")N  appeal  against  an  order  of  two  justices,  whereby 
E.  J.  Sanders,  his  wife,  and  child,  were  removed 
from  the  parish  of  Saint  Mary  Newington,  in  the  county 
of  Surrey,  to  the  parish  of  Saint  Mary  Islington,  in  the 
county  of  Middlesex,  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case:  — 

The  pauper's  primfi  facie  settlement,  derived  from  his 
father,  was  admitted  to  be  in  the  parish  of  Islington, 
and  the  question  was,  whether  his  father  had  acquired 
a  subsequent  settlement  under  the  following  circum- 
stances. In  the  month  of  October  1818,  the  pauper's 
father,  the  Reverend  J.  B.  Sanders,  entered  into  an 
engagement  with  the  Reverend  J.  Mitchell,  the  rector 
of  St.  Nicolas  Cole  Abbey,  Old  Fish  Street,  London,  to 
officiate  as  curate  of  that  parish ;  and  it  was  agreed  that 
he  should  have  802.  per  annum,  and  the  rectory  house 
to  reside  in  free  of  rent  and  taxes ;  and  about  that  time 
he  commenced  his  duties  as  a  curate.  On  the  12th  of 
December  following,  the  Reverend  J.  Mitchell  nominated 
and  appointed  the  pauper's  father  to  be  curate  of  the 
said  parish,  but  the  latter  did  not  go  to  reside  at  the 
rectory  house  until  a  week  after  Christmas  1818;  and 
on  the  2d  of  February  1819  a  licence  was  granted  him 
by  the  Bishop  of  London,  pursuant  to  the  provisions 
of  the  statute  57  G.  3.  c.  99.,  to  perform  the  office  of 

stipendiary 
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stipendiary  curate,  in  reading  the  common  prayer,  and 
performing  other  ecclesiastical  duties  belonging  to  the 
said  office,  according  to  the  form  prescribed  in  the  Book 
of  Common  Prayer ;  and  the  yearly  stipend  of  80/.  was 
assigned  to  him,  to  be  paid  quarterly,  for  serving  the 
said  cure,  with  the  rectory  house,  wherein  he  was  di- 
rected to  reside,  and  offices,  free  of  rent,  repairs,  and 
taxes. 

The  pauper's  father  did  all  the  duties  of  curate  from 
October  1818,  till  his  death  in  the  year  1829;  and  from  a 
week  after  Christmas  1818,  till  his  death,  he  resided  at 
the  rectory  house,  which  was  a  separate  and  distinct 
dwelling-house,  worth  more  than  10/.  a  year,  free  of  rent, 
repairs,  and  taxes,  and  receiving  the  yearly  stipend* 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  pauper's  father,  by  occupying  the  rectory  house  in 
the  manner  stated,  gained  a  settlement  in  the  parish  of 
Saint  Nicolas  Cole  Abbey,  Old  Fish  Street,  London. 


1838. 


The  Kino 
against 
The  Inhabit- 
ants of 
St.  Ma»t 

NZWINGTOV* 


BarnewaU  in  support  of  the  order  of  sessions.  The 
question  is,  whether  a  curate,  by  residing  in  a  rectory 
house  which  is  above  the  annual  value  of  10/.,  can  be 
said  to  have  come  to  settle  on  a  tenement  within  the 
meaning  of  the  13  &  14?  Car.  2.  c.  12.  s.  1.  The  pau- 
per's father  went  to  reside  in  the  rectory  house  one 
week  after  Christmas  1818;  he  therefore  resided  in  it 
more  than  forty  days  before  the  2d  of  July  1819,  when 
the  59  G.  3.  c.  50.  passed.  Now,  the  lawful  possession 
of  a  tenement  of  sufficient  value,  when  absolute  and 
independent,  with  some  interest  therein  which  is  suffi- 
ciently permanent  to  denote  a  coming  to  settle  accord- 
ing  to  the  words  of  the  13  &  14  Car.  2.  c.  12.  s.  1* 
N  n  3  confers 
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confers  a  settlement,  although  the  occupier  be  exempt 
from  paying  rent  (a).  Rex  v.  Lakcnheath  (b)  is  in 
point  There,  the  master  of  a  charity  school,  who  was 
removable  from  his  office  at  pleasure,  resided  for  seven 
years,  rent  free,  in  a  house  of  the  annual  value  of  10&, 
where  other  parish  schoolmasters  had  resided  before,  and 
he  underlet  part  of  the  house  to  the  parish  at  an  annual 
rent :  it  was  held,  that  this  was  a  coming  to  settle  upon 
a  tenement  of  the  value  of  10/.  per  annum,  within  the 
meaning  of  the  13  &  14  Car.  2.,  and  that  the  pauper 
thereby  gained  a  settlement  Here  it  is  perfectly  clear 
that  the  possession  was  lawful,  and  that  the  curate  had 
a  permanent  interest  independent  of  the  rector.  By  the 
57  6.3.  c.  99.  5.67.,  the  latter  could  not  even  dis- 
possess die  curate  without  the  order  of  the  bishop,  and 
notice  pursuant  to  that  statute.  It  will  be  said  here,  that 
the  curate  took  no  interest  except  under  the  bishop's  li- 
cence, and  that  the  house  was  assigned  to  him  for  the 
more  convenient  performance  of  the  duties  of  his  office. 
Now,  if  the  curate  had  resided  merely  in  virtue  of  the 
agreement  with  the  rector,  his  possession  would  have 
been  lawful,  and  the  house,  being  of  the  required  value 
of  10/.  a  year,  would  have  given  him  a  settlement ;  for, 
till  the  licence  was  obtained,  he  had  an  interest  as 
yearly  tenant,  defeasible  on  the  bishop's  refusing  to 
grant  a  licence.  That  being  afterwards  granted,  the 
interest  derived  from  the  agreement  with  the  rector 
continued,  though  it  was  subject  to  the  contingency  of 
the  bishop  revoking  the  licence,  or  ordering  him  to 
deliver  up  possession* 


(a)  2  Nblatfg  Poor  Law,  4. 


(6)  IB.  $0,531. 
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Thesiger  and  Tidd  Pratt  contra.  In  Bex  v.  Wan- 
tage (a),  the  curate,  who  resided  in  a  rectory  house  for 
six  years,  was  held  not  to  gain  a  settlement  by  serving 
an  office,  and  it  was  not  even  contended  that  he  gained 
a  settlement  by  renting  a  tenement  {Tknman  C.  J.  It 
does  not  appear  there  that  the  house  was  of  the  annual 
yalne  of  10*.]  In  all  probability  it  much  exceeded  that 
value.  But  here  the  pauper's  father  did  not  reside 
in  the  rectory  house  in  the  character  of  tenant,  but  in 
that  of  curate,  the  house  having  been  assigned  to  him 
by  the  bishop  for  the  more  convenient  performance  of 
the  duties  of  curate,  in  pursuance  of  the  57  6.  3.  c.  99. 
By  section  64.,  the  bishop  may,  where  the  rector  is  not 
resident,  allot,  for  the  residence  of  the  curate,  the  par- 
sonage house  during  the  time  of  the  curate's  serving 
the  cure;  by  section  66.,  the  bishop  may,  upon  three 
months'  notice  in  writing,  direct  the  curate  to  give  up 
possession ;  and  by  section  32.,  all  contracts  for  letting 
houses  of  residence  belonging  to  any  benefice,  in  which 
houses  of  residence  any  spiritual  person  shall,  by  order 
of  the  bishop,  be  required  to  reside,  or  which  shall  be 
assigned  or  appointed  as  a  residence  to  any  curate  by 
the  bishop,  are  rendered  null  and  void.  The  pauper's 
father  could  acquire  no  interest  in  the  parsonage  by  his 
agreement  with  the  rector,  independently  of  the  bishop's 
licence;  and  by  that  the  parsonage  house  is  assigned 
for  the  convenient  performance  of  the  duties  of  the 
living,  and  upon  certain  conditions.  The  curate  is 
to  give  up  possession  on  three  months'  notice  from  the 
bishop ;  and  the  rector  cannot  dispossess  him  without 
an  order  from  the  bishop.     This  is  distinguishable  from 


1833. 
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Rex  v.  Lakenheath  (a)9  where  great  stress  was  laid  on 
the  circumstance  that  the  party  bad  underlet  Here 
the  curate  could  not  underlet  Several  authorities  shew 
that  if  a  tenement  be  assigned  to  a  yearly  servant  for 
the  more  convenient  performance  of  his  service,  and 
not  in  the  character  of  tenant,  no  settlement  is  gained 
by  the  occupation  of  it  Rex  v.  Minster  (6),  Sex  v.  Kel- 
stern  (c)9  and  Rex  v.  Cheshunt  (d).  {Taunton  J.  There 
are  cases  where  a  settlement  may  be  gained  by  a  party 
though  he  is  not  tenant,  as  where  a  party  comes  under 
an  agreement  to  purchase.]  There,  there  would  be  a 
tenancy  at  will.  IParkeJ.  In  the  cases  cited,  the  occu- 
pation was  considered  the  occupation  of  the  master. 
Here  the  residence  of  the  curate  was  not  the  residence 
of  the  rector;  he  had  an  interest  of  his  own  independent 
of  that  of  the  rector.]  Then  it  must  be  contended 
that  he  is  in  by  estate,  not  by  coming  to  settle  on  a 
tenement 


Denman  C.  J.  The  kind  of  settlement  relied  upon 
in  this  case  has  grown  out  of  the  13  &  14  Car.  2.  c.  12. 
«•  ].,  which  confines  the  power  of  removal  to  cases 
where  persons  come  to  settle  on  any  tenement  under 
the  yearly  value  of  10/.,  and  by  implication  has  been 
held  to  confer  a  settlement  on  a  person  who  comes  to 
settle  on  a  tenement  of  that  value ;  and  the  lawful  occu- 
pation of  a  tenement  of  that  annual  value  by  a  party  in 
his  own  right,  has  been  held  to  satisfy  the  words  coming 
to  settle.  The  word  "  renting"  is  not  to  be  found  in 
the  statute.  It  is  true  that  this  settlement  is  most  gene- 
rally considered  to  be  acquired  by  renting,  because  the 


(a)  1  B.  {  a  531. 
(c)  5M.t8.lZ6. 


(6)  3  M.  $  S.  276. 
((/)  \B.$A.  473. 
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renting  shews  the  occupation  to  be  independent  and  for 
the  convenience  of  the  occupier,  and  not  for  that  of  the 
landlord;  and  on  this  principle,  many  of  the  cases, 
where  a  distinction  has  been  taken  between  an  occu- 
pation as  tenant,  and  an  occupation  as  servant,  proceed: 
the  statute,  however,  does  not  require  that  there  should 
be  an  occupation  as  tenant,  but  a  mere  coming  to 
settle;  and  here  I  think  it  quite  clear  that  the  pauper's 
father  came  to  settle  in  the  parish  of  St.  Nicolas  Cole 
Abbey. 
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Parke  J.  It  is  not  clear  that  the  curate  is  not 
tenant  to  the  rector;  but  it  is  not  necessary  for  the 
purpose  of  gaining  a  settlement  that  he  should  be  so. 
It  is  sufficient  if  he  comes  to  occupy  as  having  an 
interest  of  his  own,  and  not  as  servant  to  another. 


Taunton  J.  The  statute  9  &  10  W.  3.  c.  11.  which 
makes  the  taking  a  lease  of  a  tenement  of  the  value 
of  10/.  per  annum  confer  a  settlement,  is  confined  to 
persons  residing  under  a  certificate.  To  satisfy  that 
statute,  there  must  undoubtedly  be  a  contract  for  rent- 
ing; but  this  is  a  case  within  the  13  &  14  Car.  2.  c.  12. 
*. 1.,  which  has  been  held  to  give  a  settlement  to  any 
person  coming  to  settle  on  a  tenement  of  the  yearly 
value  of  10/.  The  case  of  occupation  is  usually  founded 
on  the  renting  of  a  tenement  of  10/.  a  year,  yet  it  is  not 
necessary  that  it  should  be  under  a  renting,  or  in  the 
character  of  tenant  Here  the  pauper's  father  had  a 
lawful  possession  of  a  tenement  of  the  required  value, 
and  an  interest  therein  sufficiently  permanent  to  denote 
a  coming  to  settle;  and  that  is  sufficient  to  satisfy  the 
13  &  14  Car.  2.,  even  though  the  occupier  is  exempt 

from 
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from  payment  of  rent,  or  has  not  the  character  of 
tenant  The  case  comes  within  the  doctrine  of  the  pas- 
sage cited  in  the  argument  from  Mr.  Nolan's  Poor  Law, 
which,  though  not  strictly  authority,  is  entitled  to  respect. 

Patteson  J.  There  was  clearly  a  coming  to  settle 
by  the  pauper's  father,  unless  the  occupation  of  the 
curate  is  in  all  cases  to  be  considered  the  occupation  of 
the  rector:  which  it  clearly  is  not  I  do  not  see  any 
analogy  between  this  case  and  the  cases  of  master  and 
servant  referred  to  in  the  argument 

Order  of  sessions  confirmed. 


Saturday, 
Nov.  9th. 


The  King  against  The  Inhabitants  of 
Stockton. 


^ri°edi?*c      O^  aPPefll  against  an  order  of  two  justices,  whereby 
the  wife  of  r.  Frances  Carstqfen,  and   her  three  children,  were 

C.t  a  Scotch-  J 

man,  having  no  removed  from  the  township  of  Stockton,  in  the  county 

settlement  in  _, 

England,  and  a  of  Durham,  to  the  parish  of  Spalding,  in  the  county  of 
lunatic,  to  be 
removed  from 
parish  A., 
where  the  had 
become  charge- 
able,  to  parish 
2?.,  which  was 
adjudged  to  be 
her  lawful  set- 
tlement    The 
order  did  not 
state  where  the 
husband  was 
when  it  was 
made:  Held, 
that  the  order 
was  not  void  on 


Lincoln,  the  sessions  reversed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  — 

On  the  2d  of  May  1832,  Robert  Carstqfen^  who  is  a 
native  of  Scotland,  without  settlement  in  England,  and  a 
lunatic,  returned  from  Sunderland,  in  Durham,  where  he 
had  for  some  time  been  residing,  to  Stockton,  accom- 
panied by  his  wife  and  her  three  children.  Almost 
immediately  on  their  arrival  in  that  township,  they 
applied  to  the  assistant  overseer  for  relief;  and  on  the 

h  w™Teffectat  2d  and  Sd  of  that  momh  -were  relieved  by  him>  and 

the  separation 

of  husband  and  wife,  because  it  was  not  to  be  presumed  that  when  it  was  made,  the  husband 

was  residing  in  parish  A.,  or  was  not  residing  in  parish  B. 

ordered 
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ordered  to  quit  the  town  and  return  to  Sunderland.        1833. 

About  the  19th  of  May,   the  wife  again  applied  to 

the  Stockton  overseers  for  relief  whereupon  she  and       agabut 

Hie  Inhabit- 

her  three  children  were  removed  to  the  pariah  of  Spald-  ants  of 
ing  by  an  order  of  justices,  which  stated  that,  upon 
complaint  "  that  Frances  Carstafen,  the  wife  of  Robert 
Carstqfen,  a  Scotchman,  having  no  settlement  in  Bng+ 
land,  and  who  is  a  lunatic,  and  her  three  children 
(therein  described),  had  come  to  inhabit  in  Stockton, 
not  having  gained  a  settlement  there,  nor  producing 
any  certificate  owning  them  to  be  settled  elsewhere, 
and  that  they  had  become  chargeable  to  the  said  town- 
ship of  Stockton,"  they,  the  said  justices,  upon  due  proof, 
did  adjudge  the  same  to  be  true,  and  likewise  adjudged 
"  that  the  lawful  settlement  of  her,  the  said  Frances 
Cantqfen,  and  her  three  children,  is  in  the  parish  of 
Spalding ;n  they  therefore  required  the  churchwardens 
and  overseers  of  Stockton  to  convey  her  and  her  three 
children  from  Stockton  to  Spalding. 

The  parish  of  Spalding  appealed  against  this  order ; 
and  to  bring  the  question  before  the  Court,  the  following 
admissions  were  made: — That  the  maiden  settlement  of 
F.  C.  is  in  the  parish  of  Spalding,  and  that  she  was  le- 
gally married  to  Robert  Carstqfen,  and  that  the  three 
children  named  in  the  said  order  are  legitimate;  that 
the  said  22.  C.  was  born  in  Scotland;  that  he  has  not 
gained  any  settlement  in  England;  and  that  he  was  a 
lunatic,  and  living,  at  the  date  of  the  order  of  removal. 

On  the  hearing,  an  objection  was  taken  to  the  form  of 
the  order,  and  the  court  of  quarter  sessions  quashed  the 
same,  on  the  ground  that  it  was  bad  on  the  face  of  it,  as 
it  did  not  contain  any  statement  of  the  desertion  of 
the  wife  by  the  husband;  that  the  defect  was   in  a 

matter 
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18SS.       matter  of  substance  which  the  court  bad  not  power  to 

remedy,  and  that  evidence  could  not  be  received  for 

again*        the  purpose  of  amending  the  order.     The  township  of 

The  Inhabit* 

anu  of  Stockton  tendered  evidence  for  this  purpose,  and  offered 
to  shew  that  the  husband  was  not  living  with  his  wife, 
nor  in  the  township  of  Stockton9  at  the  time  of  the  wife's 
application  for  relief  and  the  order  of  removal  being 
made,  but  that  he  had  escaped  from  his  family  in  a  fit 
of  lunacy  on  the  preceding  4th  of  May,  when  they  were 
all  in  the  parish  of  Think  in  Yorkshire. 

If  this  Court  should  be  of  opinion  that  the  order 
was  bad  in  the  face  of  it,  and  not  amendable,  the 
order  of  sessions  was  to  be  confirmed ;  otherwise  to  be 
quashed. 

Ingham  in  support  of  the  order  of  sessions.  This 
order  is  bad  on  the  face  of  it,  and  the  defect  was  in 
matter  of  substance;  the  court  of  quarter  sessions  could 
not  therefore  amend  it;  Rex  v.  Great  Bedwin  (a);  nor 
receive  evidence  for  that  purpose.  Justices  have  no 
power  of  separating  husband  and  wife  by  removal, 
unless  the  parties  consent,  as  in  Bex  v.  Eltham(b)9 
or  the  husband  has  deserted  the  wife,  as  in  Bex  v.  Cot- 
tingham  (c).  It  ought,  therefore,  to  have  appeared  on 
the  order,  or  by  necessary  inference  from  it,  either  that 
no  separation  will  be  effected  by  the  wife's  removal,  or 
that  it  is  a  case  of  consent  or  desertion  by  the  husband. 
In  Bex  v.  Ironacton  (d)9  the  removal  was  to  a  parish 
stated  in  the  order  to  be  the  last  legal  settlement  of  the 
husband;  and  in  Bex  v.  Higher  Walton  (e)%  the  re- 
fa)  Burr.  S.  C.  163.  (b)  5  East,  113. 
(c)  7  B.fC.  615.  (d)  Burr.  S.  C  153. 
(e)  Burr.  S.  C  162. 

moval 
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moval  was  made  to  the  place  of  the  wife's  last  legal        18$$. 
settlement;  and  the  Court  said,  it  must  be  intended      ^   w 
that  that  was  the  husband's  settlement;   and  Bex  v.        again* 

Tbelnhabit- 

Hinxworih  (a)  is  to  the  same  effect.  Now  here  it  can-  ants  ©f 
not  be  intended  that  Spalding  is  the  husband's  settle- 
ment, because  it  is  stated  expressly  on  the  face  of  the 
order  that  he  was  a  Scotchman,  and  had  no  settlement. 
Nor  can  it  be  said  that  he  may  follow  her  there;  for, 
by  59  G.  8.  c.  12.  s.  S3.,  he  must  be  passed  to  Scot- 
land. A  consent  by  him,  if  stated,  would  be  invalid  since 
the  statute :  Bex  v.  Leeds  (6). 

S.  Temple  contr&.  The  Court  will  not  presume  any 
thing  which  will  have  the  effect  of  vitiating  the  order 
of  removal $  and  to  render  it  void,  they  must  presume, 
either  that  when  it  was  made,  the  husband  of  the  pauper 
was  not  at  Spalding,  or  that  the  husband  and  wife  were 
then  living  together.  In  Si.  Michael  Both  v.  Nunny{c\ 
the  order  of  removal  being  to  the  former  parish,  it 
was  moved  to  quash  it,  because  it  did  not  appear  that 
the  husband  was  in  that  parish;  but  the  Court  said, 
they  would  not  intend  he  was  not  there,  and  that  if  he 
were  in  the  parish  from  which  she  was  sent,  that  would 
vitiate  the  order;  but  as  neither  of  these  facts  appeared, 
to  satisfy  them  that  the  order  was  bad,  they  would  not 
presume  it  to  be  so.  So  in  Bex  v.  Ironadon  (rf),  the 
removal  of  the  wife  being  to  that  parish,  and  the  ses- 
sions having  confirmed  the  order,  on  motion  to  quash 
both  orders,  on  the  ground  that  the  wife  was  removed 
without  the  husband,  and  that  that  amounted  to  a  divorce 
between  the  man  and  his  wife ;  the  Court  said,  that  it 

(a)  Doug.  46.  11.(13).     Cold.  42.  (b)  4  B.  *  A.  498. 

(c)  1  Sir.  544.     Burr.  S,  C.  815.  (<*)  Burr.  S.  C  155. 

did 
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188S.  did  not  appear  that  the  husband  was  not  at  Jronacton  at 

^a  that  time  j  and  in  Bex  v.  Higher  Waltm(a),  the  removal 

against  of  the  wife  being  to  that  parish,  which  was  adjudged  to 

am*  of  be  the  place  of  her  last  legal  settlement,  and  the  sessions 


Stocctoh. 


having  confirmed  the  order  of  removal,  on  motion  to 
quash  those  orders  on  the  ground  that  it  did  not  ap- 
pear whether  the  woman's  settlement  was  in  her  own 
right,  or  in  right  of  the  husband,  and  that  nothing 
ought  to  be  intended,  the  Court  said  that  she  could  not 
be  settled  but  where  her  husband  was,  and  that  they 
could  not  intend  any  thing  to  vitiate  the  order. 

Denman  C.  J.  The  authorities  cited  shew  that  the 
Court  will  not  presume  any  fact  in  order  to  vitiate  an 
order  of  removal.  Here  it  is  perfectly  consistent  with 
that  order,  that  it  may  not  have  the  effect  of  separating 
husband  and  wife;  for  the  husband  and  wife  may  not 
have  been  living  together  at  the  time  when  that  order 
was  made,  or  he  may  be  living  at  Spalding,  the  parish 
to  which  she  is  ordered  to  be  removed. 

Parke  J.  This  case  falls  within  St.  Michael  Bath 
v.  Nunny{b).  We  cannot  intend  that  when  the  order 
was  made,  the  husband  of  the  pauper  was  residing  at 
Stockton,  or  that  he  was  not  at  Spalding. 

Taunton  and  Patteson  Js.  concurred. 

Order  of  sessions  quashed. 

(a)  Burr.  S.  C.  162.  (ft)  1  Sir.  544.     Burr.  8.  G  815. 


in  the  Fourth  Yeah  of  WILLIAM  IV.  551 

18SS. 


The  King  against  James  Davis  and  Another.   Saturday, 

Nov.  9th. 

TPHE  following  order  of  justices  having  been  con-  An  order  of 

finned  on  appeal  to  the  Gloucester  sessions)  and  ^T&^'&iV. 
afterwards  removed  by  certiorari  into  this  Court,  a  rule  ajl^^psy* 
nisi  had  been  obtained  for  quashing  it,  on  the  ground,  Jjjjjj!*  f18   a 
first,  that  the  informer  was  not  named  in  it;  secondly  f™du,cn^y 
and  thirdly,  that  it  did  not  appear  that  Gyde9  therein  destinely  re- 

moved  to  pre- 

named,  was  landlord,  or  James  Davis  tenant :  —  vent  a  distress, 

Whereas  James  Davis,  of  the  parish  of  Cheltenham,  the  face  of  it 
in  the  county  of  Gloucester,  fishmonger,  on,  &c,  at,  renmingthe 
&a,  upon  a  complaint  in  writing  duly  made  and  ex-  £^7  «d 
hibited  before  B.B.  C.  and  T.N.,  two  of  his  Majesty's  ^Jy^V^f" 
justices  of  peace  for  the  said   county,   residing  near  by  stating  that, 

*  r  J  °  on  complaint 

the  place  whence  the  goods  and  chattels  hereinafter  duly  made,  the 

party  wag 

mentioned  were  removed,  and  not  being  interested  in  charged  with 

,  .  ,  ,  ,  having  fraud- 

the    premises  whence  the  same  were   removed,   was  ulently  removed 
charged  with    having  fraudulently  and   clandestinely  ^T^n  pre. m 
removed  and  conveyed  away  his  goods  and  chattels,  not  Tj^%^^&A 
exceeding  the  value  of  50£,  from  certain  premises  at  d»tr*Jnin* 

°  7  r  tbem  for  arrears 

Cheltenham,  to  prevent  William  Gyde  from  distraining  of  rent  due  to 
the  said  goods  and  chattels  for  arrears  of  rent  due  to  said  premises: 

and  that,  it 

the  said  J¥.  Gyde  for  the  said  premises :  and  whereas  appearing  that 
John  Davis,  of,  &c.,  baker,  was,  on,  &&,  at,  &c.  upon  remove,  &c 
the    said    complaint  duly   made,   charged    before  the  thereof?1*101 
said  B.  B.  C.  and   T.  Nn   with   having  wilfully  and  th*£?l££' 
knowingly  aided  and  assisted  the  said  James  Davis  in  *ou,2J ftate 

&  J  that  the  com- 

so  fraudulently  and  clandestinely  removing  and  con-  pMnantwas 
veying  away  the  said  goods  and  chattels,  and  in  con-  landlord,  or  the 

.  bailiff,  servant, 

cealing  the  same :  and  the  said  it  B.  C  and  T.  N.  as  or  agent  of 

.     such  landlord. 

such 
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1833.        such  justices,  having  summoned  the  parties  concerned, 


The  Kixo 


and  we,  &c  (three  justices  for  the  county),  having 
aemnst  heard  the  said  charge  and  examined  the  fact  and  all 
proper  witnesses  upon  oath,  and  it  appearing  and  being 
fully  proved  before  us  that  the  said  James  Davis  did  so 
fraudulently  and  clandestinely  remove  and. convey  away 
the  said  goods  and  chattels  as  aforesaid,  being  of  the 
value,  &c. ;  and  that  the  said  John  Davis  wilfully  and 
knowingly  aided  and  assisted  the  said  James  Davis  in  so 
removing  and  conveying  away  the  said  foods  and  chat* 
tels  as  aforesaid,  and  in  concealing  the  same :  we,  &c, 
do  therefore,  this  22d  day  of  May  in  the  year  aforesaid, 
at,  &c,  determine  and  adjudge  that  the  said  James  Davis 
and  John  Davis  are  guilty  of  the  offences  with  which 
they  are  charged  as  aforesaid,  and  that  they  are  hereby 
convicted  thereof;  and  we  do  hereby  adjudge  them  to 
pay  the  sum  of  34/,,  being  double  the  value  of  the  said 
goods  and  chattels,  to  the  said  W.  Gyde  forthwith,  (a) 

Sir 

(a)  The  11  G.  2.  c  19.  ««.  1.  and  S.  enacts,,  that  in  case  any  tenant, 
lessee  for  life  or  years,  &c.  of  any  lands,  &c,  upon  the  demise  or  holding 
whereof  any  rent  is  or  shall  be  reserved,  due  or  made  payable,  shall 
fraudulently  or  clandestinely  carry  off  from  such  premises  his  goods,  to 
prevent  the  landlord  or  lessor  from  distraining  the  same  for  arrears  of 
the  rent  so  reserved,  &c,  it  shall  be  lawful  for  the  landlord  to  distrain  the 
goods  within  thirty  days,  wherever  found,  unless  sold  to  any  person  not 
privy  to  the  fraud. 

Section  3.  enacts,  that  if  any  such  tenant  shall  fraudulently  remove  or 
convey  away  his  goods  as  aforesaid,  or  if  any  person  shall  aid  or  assist 
any  such  tenant  or  lessee  in  such  fraudulent  conveying  away,  &c.  such 
person  shall  forfeit  and  pay  to  the  landlord  or  lessor,  from  whose  estate 
such  goods  were  carried,  double  the  value  of  the  goods,  to  be  recovered 
by  action  of  debt. 

Section  4.  provides,  that  where  the  goods  so  fraudulently  carried  off 
shall  not  exceed  the  value  of  501  it  shall  be  lawful  for  the  landlord,  his 
bailiff,  servant,  or  agent,  to  exhibit  a  complaint  iu  writing  against  such 
offender  before  two  or  more  justices,  &&  residing  near  the  place,  not 
being  interested  in  the  lands,  &c.  who  may  summon  the  parties  con- 
cerned, 
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Sir  J.  Scarlett  and  Justice  now  shewed  cause.     First,        1833. 
the  order  pursues  the  form  in  Burn's  Justice,  24th  edit.,  K^ 

title,  Distress,  ^which  Bay  ley  J. 9  in  Hex  v.  Babbitts  (a),  against 
stated  to  be  unobjectionable.  It  states  that  upon  com- 
plaint duly  made,  the  parties  were  charged*  The  com- 
plaint could  not  btt  duly  made  but  by  the  landlord 
or  his  agent.  As  to  the  second  and  third  objections, 
the  order  shews  that  James  Davis  removed  his  goods 
to  prevent  Gyde  from  distraining  them  for  rent  due 
to  Gyde  for  the  said  premises.  [Parke  J.  It  is  not 
stated  that  Gyde  was  the  landlord  of  James  Davis.  In 
Sex  v.  Babbitts,  the  removal  was  alleged  to  be  to  pre- 
vent A*  B.,  being  the  landlord  of  Babbitts,  from  dis- 
training. Here,  for  any  thing  that  appears  in  the  order, 
the  complaint  may  have  been  by  any  person  uncon- 
nected with  the  landlord.]  The  Court  will  not  in- 
tend any  thing  against  the  order,  but  rather  the  con- 
trary. Bex  v.  Bissex  (b) ;  and  Bex  v.  Monk,  there  cited. 
As  the  order  alleges  the  removal  to  have  been  with 
intent  to  prevent  Gyde  from  distraining  for  arrears  of 
rent  of  the  said  premises,  the  fair  inference  is  that  the 
rent  was  due  from  James  Davis  as  tenant  to  Gyde  as  land- 
lord ;  and  if  that  be  so,  then  the  order  does  sufficiently 
shew  that  the  one  was  landlord  and  the  other  tenant. 


coned,  examine  the  feet,  and  all  proper  witnesses  upon  oath,  and  in  a 
summary  way  determine  whether  such  person  or  persons  be  guilty  of  the 
offence ;  and  to  enquire,  in  like  manner,  of  the  value  of  the  goods  and 
.chattels  carried  off;  and  upon  full  proof  of  the  offence,  the  said  justices, 
by  order,  may  adjudge  the  offender  to  pay  double  the  value  of  the  said 
goods  to  such  landlord,  his  bailiff,  &c%  at  such  time  as  the  said  justices 
shall  appoint. 

(a)  6D.  4  JB.  341. 

(*)  1  Chetwtptfi  Burn*  84th  tdit  876.  1  CkUttfs  Burn,  965.  n.  (a). 
Saycr'i  Rep*  304. 

Vol,  V.  O  o  ITamton 
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1833.        [Taunton  J.    Hie  justices  must  state  on  the  face  of  the 

order  sufficient  to  shew  that  they  had  jurisdiction  to 
The  Kino 

main*       make  it] 


Daylb. 


Thesiger,  contra,  was  stopped  by  the  Court* 

Denman  C.  J.  As  to  the  objection  that  the  order 
does  not  state  the  name  of  the  complainant,  it  is,  per- 
haps, a  sufficient  answer  that  it  does  allege  that,  on 
complaint  duly  made,  James  Davis  was  charged.  But  it 
is  perfectly  consistent  with  every  thing  stated  in  the 
order,  that  Gyde  was  not  landlord,  and  that  Davis  was 
not  tenant  This  objection  did  not  occur  in  Bex  v. 
Bissex  (a).  There  the  order  recited  a  complaint  stating 
that  Clavey  demised  his  estate  to  Thatcher,  and  that 
complaint  was  adjudged  to  be  true.  The  same  dis- 
tinction applies  to  Bex  v.  Babbitts  (b).  In  this  case,  if 
Gyde  was  not  landlord,  nor  James  Davis  tenant,  the 
magistrates  bad  no  jurisdiction  to  make  the  order* 

Faeke  J.  It  is  not  shewn  here  that  James  Davis  was 
tenant.  Now,  justices  have  no  summary  jurisdiction, 
except  over  tenants  who  fraudulently  remove  or  con- 
ceal their  goods,  and  those  who  assist  them  in  so 
doing ;  they  have  a  special  authority  given  to  them,  on 
the  complaint  of  the  landlord,  where  the  goods  removed 
or  concealed  do  not  exceed  the  value  of  50L9  in  a  sum- 
mary way  to  determine  as  to  the  offence,  and  to  adjudge 
the  offender  to  pay  double  the  value.     If,  then,  it  does 

(a)  1  Chetwynd'i  Sum,  24th  edit.  876.     1  ChiUy's  Burn,  985.  n.  (a). 
Sayer's  Rep.  304. 
(6)  6V.t  B.341. 

not 
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not  appear  by  this  order  that  James  Davis  was  the  tenant,        18SS. 
it  is  not  shewn  that  the  justices  had  jurisdiction. 

Taunton  J.  concurred. 

Patteson  J.  I  do  not  think  it  appears  that  James 
Davis  was  the  tenant;  but  I  should  not  wish  it  to  go 
forth  that  the  second  objection  is  not  tenable,  for  it  does 
not  follow,  because  rent  was  due  to  Gydc,  that  he  was 
the  landlord,  to  whom  rent  was  reserved  on  the  demise 
of  the  premises;  he  might  be  the  superior  landlord,  or 
he  might  have  a  rent  charge. 

Rule  absolute. 


The  King  against  William  Gregory.  Saturday, 

INDICTMENT  charging  the  defendant  with  a  nui-  An  act  of  par- 

sance,  by  unlawfully  continuing  a  certain  erection  or  hibited  the 
building  by  the  side  of  a  certain  road  leading  from  the  ti^n«°ofany 
south  end  of  Blackfriars  Bridge  to  the  Obelisk  in  St.  *2^£$£? 
Georges  Fields,  and  thence  along  the  London  Road  to  Jj^1^* JJ^ 
Neadngton.  the  said  building  being  within  ten  feet  of  footpaths 

•°  should  be  tub* 

the  said  road,  and  being  contrary  to  the  provisions  ject  to  the  act, 

end  be  pert  of 

of  an  act  of  parliament  of  S  6.  4.  c  cxii.    Plea,  not  the  road,    it 
guilty.    At  the  trial  before  Tindal  C.  J.,  at  the  Spring  that  i?any  such 
assizes  for  the  county  of  Surrey  1833,  a  verdict  for  the  b^e^^o^ 

continued  con- 
trary to  the  act,  it  should  be  deemed  a  common  nuisance.  By  another  clause,  two 
magistrates  were  empowered  to  convict  the  proprietor  and  occupier  of  such  building,  and 
to  make  an  order  for  the  removal  thereof: 

Held,  that  notwithstanding  the  latter  clause,  the  party  who  erected  or  continued  a  build- 
ing contrary  to  the  act  might  be  indicted  for  a  nuisance. 

Held  also,  that  an  open  shop,  having  its  front  built  on  the  foundation  of  an  old  wall 
immediately  adjoining  the  footpath,  and  connected  by  a  roof  with  the  front  of  a  house 
which  was  more  than  ten  feet  from  the  road,  wain  building  within  the  meaning  of  the  act. 

O  o  2  crown 
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18SS.       crown  was  taken  by  consent,  subject  to  the  opinion  of 

"""""""       this  Court  on  the  following  case :  — 

The  Kwo  ° 

again*  The  road  in  question  is  one  of  the  roads  in  the  county 

Gasooet* 

of  Surrey,  which  are  under  the  superintendence  and  con- 
trol of  "  The  trustees  of  the  Surrey  new  roads."  It  was 
made  and  set  out  under  the  provisions  of  an  act  passed 
in  the  9  G.  S.  (c.  89.)*  and,  including  the  footpaths,  is  of 
the  width  of  sixty  feet,  the  centre  or  carriage  way  being 
forty  feet  wide,  and  the  footways  on  each  side  ten  feet 
By  the  statute  26  G.  S.  c.  181.  s.  34.,  (passed  in  the  year 
1784,)  certain  distances  are  prescribed,  within  which 
the  erection  of  buildings  is  prohibited :  these  distances 
vary  in  respect  of  different  parts  of  the  roads ;  and  as  to 
the  road  where  the  alleged  nuisance  is  situated,  it  is 
enacted,  "  that  no  building  shall  be  erected  by  any  pro- 
prietor or  occupier  of  the  lands  adjacent  to  such  part  of 
the  said  roads  as  lies  between  the  south  end  of  Black- 
Jriars  Bridge  and  Newington,  and  from  the  Circus  to  the 
Dog  and  Duck,  within  ten  feet  on  either  side  of  the  said 
roads;  and  if  any  such  building  shall  hereafter  be 
erected  contrary  to  the  true  intent  and  meaning  of  this 
act,  the  same  shall  be  deemed  a  common  nuisance/' 
By  the  act  3  G.  4.  c.cxYi.  5.126.,  (which  passed  in 
1822,)  the  several  distances,  within  which  buildings  are 
prohibited  by  the  26  G.  3.  are  recited ;  and  it  is  there 
enacted,  "  that  no  erection  or  building  shall  be  erected, 
built,  or  continued  by  any  such  proprietor  or  occupier 
of  lands  adjacent  to  the  said  roads  or  any  of  them,  within 
the  distances  aforesaid  or  any  of  them ;  and  that  if  any 
such  erection  or  building  shall  hereafter  be  erected, 
built,  or  continued  contrary  to  the  true  intent  and 
meaning  of  this  act,  the  same  shall  be  deemed  a  common 
nuisance."    By  sect  128.  of  the  same  statute,  it  is  further 

enacted, 


G&IQOftY. 
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enacted,  "  that  for  the  more  speedy  conviction  of  any  18S3. 
such  proprietor  or  occupier,  and  the  removal  of  any  — 
such  building,  it  shall  be  lawful  for  two  justices  of  the  ogams* 
peace  to  summon  before  them  such  proprietor  and  oc- 
cupier, and  upon  proof  by  oath  of  two  credible  wit- 
nesses, or  by  confession  of  the  party,  of  any  such  erection 
or  building  having  been  so  built  or  continued  contrary 
to  the  true  intent  and  meaning  of  the  said  act,  to  convict 
such  persons  so  offending,  and  make  such  order  for  the 
removal  of  such  erection  or  building,  as  to  such  justices 
shall  seem  proper/9  The  statute  then  gives  a  right  of 
appeal  to  the  quarter  sessions,  whose  decision  is  to  be 
final  and  conclusive  to  all  intents  and  purposes  whatso- 
ever. And  it  also  provides,  "  that  no  order,  verdict, 
assessment,  judgment,  or  other  proceeding,  made  touch- 
ing or  concerning  any  of  the  matters  aforesaid,  or  touch- 
ing the  conviction  of  any  offence  against  this  act,  shall 
be  removed  or  removable  by  certiorari,  or  any  other 
writ  or  process  whatsoever,  into  any  of  his  Majesty's 
courts  of  record  at  Westminster" 

The  indictment  was  preferred  by  the  trustees  ap- 
pointed by  virtue  of  the  above  mentioned  acts  of  par- 
liament The  alleged  nuisance  is  situated  on  land,  on 
part  of  which,  in  1791,  a  chapel  was  erected,  and  the 
remainder  of  which  was  enclosed  for  a  burial-ground, 
by  a  high  brick  wall  which  immediately  adjoined  the 
footpath.  The  chapel  itself  was  built  several  feet  with- 
in this  enclosure,  and  the  space  between  the  front  of 
the  chapel  and  the  footpath  was  occupied  by  a  portico 
and  flight  of  steps  leading  to  the  chapel,  the  foot  of 
the  steps  being  in  a  line  with  the  brick  wall  by 
which  the  burial-ground  was  enclosed.  There  was 
also,  under  the  steps,  an  entrance  from  the  footpaths 
Oo  3  to 
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1835.        to  vaults  under  the  chapel,  and  there  was  a  door  in 

the  brick  wall,  opening  from  the  footpath  into  the 

against        burial-ground.      In  that  state  the  property  continued 

Gajcgoat* 

from  1791  to  1880,  when  it  passed  into  the  hands  of 
the  present  proprietor,  who  erected  two  new  houses  on 
part  of  the  burial-ground,  the  fronts  of  which  houses 
ranged  with  the  front  of  the  chapel.  To  one  of  these 
houses  the  defendant  made  an  addition,  which  is  the 
nuisance  complained  of.  The  brick  wall  has  been  pulled 
down  to  a  level  with  the  ground,  and  on  the  same 
foundation  an  open  shop-front  has  been  placed,  and  a 
roof  added,  which  connects,  the  shop-front  with  the 
front  of  the  newly  built  house.  The  shop  thus  formed 
is  not  higher  than  the  brick  wall  was,  nor  does  it  project 
beyond  the  line  upon  which  the  brick  wall  formerly 
stood,  and  upon  which  the  portico  and  steps  of  the 
chapel  always  have  been  and  still  are.  The  footpath 
itself  is  of  the  uniform  width  of  ten  feet,  and  that  space 
is  now  left  clear  between  the  front  of  the  shop  and  the 
carriage  road.  Soon  after  the  above  alteration  was 
made,  the  trustees  of  the  roads  complained  of  it  as  an 
infringement  of  the  act  of  3  G.  4.,  and  applied  to  two 
justices  to  abate  it  as  a  nuisance,  under  the  provisions 
of  that  statute;  but  the  justices  declined  to  do  so,  and 
the  trustees  subsequently  preferred  the  present  indict- 
ment, and  removed  it  by  certiorari  into  this  Court. 

The  questions  for  the  opinion  of  the  Court  were: 
1st,  Whether,  under  the  circumstances  above  stated, 
the  trustees  could  legally  prefer  the  present  indictment, 
and  remove  it  into  this  Court? 

2dly,  Whether  the  alteration  made  in  the  property 
as  above  described,  constituted  a  building  within  the 
meaning  of  the  above-mentioned  statutes  ? 

Sdly, 
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Sdly,  Whether,   if  it  were  a  building  within  the        183S. 

meaning  of  those  statutes,  it  were  or  were  not  within       — — 

Hie  Kino 
the  distance  from  the  road  prescribed  by  the  statutes  ?  against 
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Thesiger  for  the  crown.  First,  the  erection  com- 
plained of  constitutes  a  building,  for  it  is  a  fabric  erected 
upon  a  foundation,  and  has  a  rooE  2dly.  It  is  a  building 
erected  within  the  distance  prohibited  by  the  legisla- 
ture. The  road  was  made  pursuant  to  the  provisions  of 
9  G.  3.  c.  89.,  which  direct  that  it  shall  be  sixty  feet 
wide,  and  that  no  building  shall  be  erected  by  afcy  pro- 
prietor or  occupier  of  lands  abutting  upon  or  adjacent 
to  the  road,  within  the  distance  of  ten  feet  from  the  said 
road,  and  that  if  any  building  shall  be  erected  within 
ten  feet,  the  same  shall  be  deemed  a  common  nuisance. 
That  act  says  nothing  as  to  the  relative  width  of  the 
carriage  road  or  foot  road,  but  the  road,  including  both 
carriageway  and  footway,  was  to  be  sixty  feet  wide;  and 
it  appears  by  the  statement  that  the  road,  including 
both,  was  made  of  that  width.  The  legislature  mani- 
festly intended  that  the  space  free  from  building  should 
be  eighty  feet.  The  provision  against  building  within 
the  prohibited  distance  is  repeated  jn  the  26  G.  S.  c.  131. 
5.  34.  There  can  be  no  doubt  that  under  these  acts 
the  footpaths  were  to  be  deemed  part  of  the  road; 
but  the  116th  section  of  the  3  G.  4.  c.  cxii.  from 
abundant  caution,  enacts,  that  the  footpaths  adjoining 
to  the  roads  shall  be  deemed  part  of  the  road  to  be 
repaired  by  the  trustees.  Then  sect  126.  provides  that 
no  erection  or  building  shall  be  erected,  built,  or 
continued  within  certain  distances.  If  the  portico  and 
steps,  with  the  wall,  had  remained  as  they  were  before 
the  alteration,  it  might  have  been  contended  they  could 
O  o  4  not 
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1855.       not  be  continued;  but  it  is  unnecessary  so  to  argue 


TbeKive 


here,  because  an  entirely  new  building  has  been  erected 
again*       within  the  prohibited  distance.     The  object  of  the  legis- 

G&SGOHTv 

lature  was  twofold,  to  establish  a  uniform  line  of  build- 
ing, and  to  prevent  encroachments  on  the  road* 

Then,  as  to  the  mode  of  proceeding,  it  will  be  said, 
that  inasmuch  as  before  the  passing  of  these  acts  it 
was  not  an  offence  to  build  within  the  prescribed 
limits,  and  as  by  3  6.4.  c.  112.  s.  128.  a  summary 
proceeding  before  magistrates  is  given,  an  offender 
against  the  act  cannot  be  prosecuted  by  indictment* 
But  these  acts  make  an  erection  within  the  prescribed 
distance  a  common  nuisance ;  and  then  it  falls  within 
the  rule  laid  down  by  Denison  J.  in  Rex  v.  Wright  (a), 
"  that  where  an  offence  is  not  so  at  common  law,  but 
made  an  offence  by  act  of  parliament,  yet  an  indictment 
will  lie  where  there  is  a  substantive  prohibitory  clause 
in  such  act  of  parliament,  although  there  be  after- 
wards a  particular  provision,  and  a  particular  remedy 
given ;  but  it  is  otherwise  where  the  act  is  not  prohibitory 
but  only  inflicts  the  forfeiture  and  specifies  the  remedy." 
The  same  rule  is  laid  down  by  Ashhurst  J.  in  Rex  v. 
Harris  (ft),  and  is  supported  by  the  authorities  referred 
to  in  Mr.  Serjeant  Williams's  note  to  Rex  v.  Dickenson, 
1  Sound.  1S5.  b. 

Bodkin  contra.  If  the  shop  in  question  be  indictable 
as  a  nuisance,  the  portico  and  steps,  which  have  been 
erected  more  than  forty  years,  are  equally  so..  They, 
however,  are  not  per  se  a  building,  but  additions  to 
the  other  building,  and  the  shop  also  is  a  mere  addition, 

(a)  1  Burr.  545.  (6)  4  T.  R.  205. 

and 
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and  the  case  terms  it  so*    The  circumstance  of  its        18 S3. 

being  connected  with  the  adjoining  house  by  a  roof 

makes  no  difference.      The  portico  might  have  been        again* 

GfcSQOfcY* 

enclosed ;  and  the  wall,  or  even  an  iron  railing,  might 
be  connected  with  an  adjoining  building  by  a  roof. 
\Denman  C.  J.  According  to  your  argument,  if  there 
were  a  wall  at  the  extremity  of  a  man's  garden,  he 
might  build  a  house  up  to  it]  If  the  act  were  literally 
construed,  a  man  could  not  enclose  hfe  own  land  by 
building  a  wall  at  the  extremity.  {Parke  J.  A  wall 
would  not  be  a  building  within  the  meaning  of  the  act; 
that  was  so  held  in  a  case  from  Yorkshire,  which  arose 
on  an  enclosure  act]  Then,  as  to  the  second  point,  it 
is  true  the  9  G.  3.  c.  89.  directs  the  road  to  be  made 
sixty  feet  wide,  and  a  space  of  sixty  feet  was  set  out 
accordingly;  but  in  1822,  when  the  8  G.  4.  c.  cxii. 
passed,  the  state  of  things  was  different  The  carriage 
road  had  been  made  forty  feet  wide.  The  footpath  was 
the  same  in  width  as  the  prohibited  distance,  viz^  ten 
feet;  and  the  legislature  must  have  regarded  the  state 
of  things  at  that  time.  The  word  road  is  used 
in  its  popular  sense,  and  was  intended  to  prohibit  build- 
ing within  ten  feet  of  the  carriage  road.  The  116th 
section  of  the  8  G.  4.  c.  cxii.  enacts  that  "  the  foot- . 
paths  on  the  sides  of  or  adjoining  to  the  said  roads 
by  the  act  authorised  to  be  repaired,  shall  be,  and 
they  are  thereby  declared  to  be,  subject  to  the  regula- 
tions of  that  act,  and  to  be  part  of  the  said  roads, 
and  shall  be  repaired  and  amended  by  the  said  trustees 
by  such  ways  and  means  and  in  such  manner  as  the  said 
roads  are  and  shall  be  repaired  and  amended."  The 
footpaths,  therefore,  are  distinct  from  the  roads;  they 

are 
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183S.  are  not  the  same  for  all  intents  and  purposes  (a).  The 
T1ieKlJia  act  imposes  a  penalty  on  persons  riding  on  the  foot- 
path, which  shews  that  the  footpath  and  the  road  are 
not  the  same.  The  110th  section  provides  that  the  sur- 
veyors may  remove  all  annoyances  on  any  part  of  the 
roads,  or  on  the  sides  thereof.  Section  111.  authorises 
the  trustees  to  give  the  owners  or  occupiers  of  houses, 
&c  on  the  sides  of  the  said  roads,  notice  to  remove  signs, 
bow-windows,  show-boards,  &c.  projecting  over  any  part 
of  the  said  footpaths,  or  sides  of  the  said  roads,  and  all 
other  annoyances  whatsoever  on  the  said  footpaths  or 
sides  erf  the  said  roads ;  and  authorises  the  trustees  to 
remove  them,  if  the  owners  will  not.  This  latter  clause 
is  quite  inconsistent  with  the  supposition  that  the  legis- 
lature intended  that  there  should  be  ten  clear  feet 
between  the  houses  and  the  footpath.  Then  as  to  the 
mode  of  proceeding.  This  case  fells  within  the  rule  laid 
down  by  Lord  Mansfield  in  Rex  v.  Wright  (ft),  viz.,  that 
"  Where  newly-created  offences  are  only  prohibited  by 
the  general  prohibitory  clause  of  an  act  of  parliament, 
an  indictment  will  lie :  but  where  there  is  a  prohibitory 
particular  clause  'specifying  only  particular  remedies, 
there  such  particular  remedy  must  be  pursued.  For 
otherwise  the  defendant  would  be  liable  to  a  double 
prosecution :  one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy." 

Denman  C.  J.     I  have  not  the  least  doubt  in  this  case. 
The  acts  expressly  say  that  there  shall  be  a  road  sixty  feet 

(a)  At  to  footpaths  being  part  of  the  road,  generally,  see  Loveridg*  ▼. 
HodtoU,  2  J0.  «$•  Ad.  602.,  judgments  of  Parke  and  Taunton  Js. 
(*)  1  B*rr.  544. 

wide* 
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wide*  and  that  no  building  shall  be  erected  within  ten        1833. 
feet  of  that  road.    The  erection  in  question  is  clearly  a 

The  Kiwa 

building  within  the  acts,  and  it  is  within  the  prohibited  again* 
distance.  As  to  the  proceeding  by  indictment,  it  is  true 
that  the  act  of  3  G.  4.  gives  a  summary  proceeding  before 
magistrates,  bat  it  also  declares  that  the  erection  of  a 
building  within  the  prohibited  distance  shall  be  deemed 
a  common  nuisance,  and  every  common  nuisance  is  an 
indictable  offence. 


Parks  J.  This  is  a  very  plain  case.  The  shop  in 
question  is  clearly  a  building  within  the  meaning  of  the 
acts  of  parliament.  The  legislature  did  not  intend  to 
distinguish  between  a  building  and  an  addition  to  a 
building.  It  is  also  8  building  erected  within  the  pro- 
hibited distance.  The  acts  require  the  road  to  be  sixty 
feet  wide,  and  that  no  building  shall  be  erected  within 
ten  feet  of  the  road ;  it  is  therefore  required  that  there 
should  be  eighty  feet  free  from  building.  Here,  if  the 
shop  be  continued,  there  will  be  but  sixty  feet  The 
only  clause  which  created  the  least  doubt  in  my  mind 
was  the  111th,  which  authorises  the  trustees  to  take 
down  signs  and  bow-windows,  projecting  over  any  of 
the  footpaths  or  sides  of  the  said  roads.  That,  how- 
ever, may  have  been  intended  to  meet  every  kind  of 
annoyance,  and  to  give  a  cumulative  remedy  by  the  sum- 
mary removal  of  the  encroachments  there  mentioned. 
At  all  events,  it  does  not  raise  any  uncertainty  as  to  the 
meaning  of  the  previous  sections. 

Taunton  J.  I  am  of  opinion  that  the  shop  is  a  build- 
ing within  the  acts.  The  second  question  is,  whether 
it  is  within  the  prohibited  distance.    Now,  the  9  G.  3. 

c.89. 


564  CASES  in  MICHAELMAS  TERM 

1833.       c.  89.  directs  that  the  road  shall  be  sixty  feet  wide.     It 
~~       does  not  say  bow  much  of  this  sixty  feet  shall  be  used 

TheKnro  J  J 

again*       as  a  carriage  road,  and  how  much  as  a  foot  road ;  but 

GlMOfcT. 

it  provides,  that  no  building  shall  be  erected  within 
ten  feet  of  the  said  road.  Then  any  building  erected 
within  ten  feet  of  this  road  (sixty  feet  wide),  would 
be  within  the  prohibited  distance.  This  sixty  feet  of 
road  was  afterwards  divided  into  a  carriage  road  of  forty 
feet,  and  foot  roads  on  each  side,  of  ten  feet  each. 
That  was  the  state  of  things  when  the  3  G.  4.  c.  cxii. 
provided  that  the  footpaths  should  be  deemed  part 
of  the  road.  The  whole,  therefore,  is  one  road, 
whether  it  be  used  by  carriages  or  foot  passengers;  and 
this  building  is  within  ten  feet  of  that  road,  and  there- 
fore within  the  prohibited  distance.  Then  it  is  argued, 
that  by  the  11  lth  section  of  the  S  G.  4.,  a  special  power 
is  given  to  the  trustees  to  remove  projections  over  the 
footpaths,  and  that  the  footpaths  are  therefore  distin- 
guished from  the  roads;  and,  consequently,  that  a 
building  may  be  erected  within  ten  feet  of  the  footpaths. 
Now,  this  may  have  been  intended  as  a  cumulative  pro- 
vision, but  at  any  rate  it  is  not  necessarily  to  be  implied 
from  the  introduction  of  this  clause,  that  the  ten  feet 
mentioned  in  the  previous  clauses  are  not  to  be  reckoned 
from  the  road,  the  footpaths  being  included  in  that  term. 
To  the  objection,  that  this  is  not  an  indictable  offence 
because  a  particular  remedy  is  pointed  out,  the  answer 
is,  that  the  statute  declares  it  to  be  a  common  nuisance, 
and  as  such  it  is  indictable. 

Patteson  J.  concurred. 

Judgment  for  the  crown* 
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The  Kino  against  W.  Mobton  Pitt,  Esq.       «••«%. 

Not*  9th* 

TJPON  an  appeal  against  a  poor  rate  for  the  town-  By  an  enclosure 
ship  of  Kyo,  in  the  county  of  Durham,  by  which  dared,  that  all 
W.  Morton  Pitt,  Esq.  was  assessed  12/.  10s.  for  coal  to  be  set  ou^to 
mines,  the  sessions  confirmed  the  rate,  subject  to  the  pJsons  havin* 
opinion  of  this  Court  on  the  following  case :  —  J*  *  C°m" 

t  mon  upon 

By  an  act  of  parliament,  40  G.  3.  c<  26.  (private)  en-  •  "JF: 
titled  "  An  Act  for  dividing,  allotting,  and  enclosing  a  deemed  to  be 

situate  withiB 

Common  called  TantieldMoor,  in  the  Parish  of  Chester-  the  same  town- 

ships  end  p^m*ff 

le-Street,  in  the  County  of  Durham,"  after  reciting  that  respectively, 
the  Marquisses  of  Bute  and  Hertford,  and  the  Earl  of  ZoSm  uy  fu  ■ 
Windsor,  were  seised  of  or  entitled  to  the  soil  of  the  ^^^h 
said  common,  and  to  the  quarries  of  stone,  and  all  other  JJjJjyEe* 
mines  and  minerals,  except  the  coal  mines  and  seams  of  "^fl*?**1 

wee  provided 

coal  within  and  under  the  same,  as  tenants  in  common,  that  nothing  in 

the  act  should 

in  the  shares  and  proportions  therein  mentioned,  and  affect  the  right 

of  W*  P,  to  cer- 

that  W.  M.  Pitt,  Esq.  was  seised  of  or  entitled  to  the  tain  coal  mines 
collieries  and  coal  mines,  and  seams  of  coal,  as  well  ^^  Held, 
opened  as  not  opened,  lying  and  being  within  and  under  ctate^affected 
the  said  common,  together  with  certain  liberties  in  and  on?JtlM*e#  . 

7      *>  portions  of  the 

over  the  same  for  the  winning,  working,  managing,  ■^'jKf*. 
and  carrying  on  the  said  collieries,  and  for  leading  and  the  commoners, 
carrying  away  the  coals;    and   that  certain  persons  coalmines 
therein  named,  and  several  other  persons,  as  owners  allotment*; 
of  messuages,  lands,  tenements,  and  hereditaments,  were  {hat  such  cod 
entitled  to  right  of  common  in  and  upon  the  said  com-  1£SSta^m 
mon,  it  was  enacted  that  the  commissioners  therein  rB,lef.of £* 

'  poor  in  the 

parish  in  which 
they  were  actually  situate,  at  they  were  before  the  act  paeted,  though  the  allotments  became 

named, 


£66  CASES  in  MICHAELMAS  TERM 


TheKnrc 
Pitt* 


1SSS.  named,  after  deducting  so  much  of  the  said  moor  or 
common  as  was  by  the  said  act  directed  to  be  set  out  for 
public  highways,  roads,  and  drains,  and  for  a  common 
quarry  or  quarries,  common  watering  places  or  wells, 
should  set  out,  allot,  and  appoint  unto  and  for  the 
said  Marquisses  of  Bute  and  Hertford,  and  Earl  of 
Windsor,  one  full  sixteenth  part  in  value,  (quantity, 
quality,  and  situation  considered),  of  the  said  residue  of 
the  said  common  as  a  compensation  for  their  right  to 
the  soil  of  the  said  common  or  moor,  and  for  their 
consent  to  the  division  and  enclosure  thereof  which 
said  sixteenth  should  be  deemed,  and  was  thereby  de- 
clared, to  be  within  the  township  of  Tanfield;  and  after 
the  said  sixteenth  part  should  be  so  set  out  and  allotted, 
should  set  out  and  allot  the  remaining  part  of  the  said 
common  unto  and  among  the  several  persons  having 
right  of  common  upon  the  said  common,  in  pro- 
portion and  according  to  the  rents  or  values  of  their 
respective  messuages,  lands,  or  tenements,  in  respect 
whereof  they  were  severally  entitled  thereto  as  afore- 
said, in  the  proportions  therein  mentioned.  And  it 
was  further  enacted,  "  that  all  the  allotments  to  be 
set  out  to  the  several  persons  having  right  of  common 
upon  the  said  moor  or  common,  should  be  deemed 
and  were  thereby  declared  to  be  situate  within  and 
parcel  of  the  same  townships  and  places  respectively 
wherein  the  lands  or  estates  lie  in  respect  of  which  such 
allotments  should  be  made."  And  it  was  enacted,  "  that 
all  such  lands  and  grounds  as  should  by  virtue  of  the 
said  act  be  allotted  to  any  person  or  persons  for  or  in 
right  of  their  respective  messuages,  mills,  lands,  or 
tenements,  should  be  held  by  such  person  or  persons 
respectively  in  the  same  manner,  and  should  be  of  the 

same 
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same  nature  and  tenure  as  their  respective  messuages,  183S. 
mills,  lands,  or  tenements,  in  right  or  in  respect; of 
which  such  allotments  should  be  made,  were,  holden  re- 
spectively/' And  it  was  also  enacted  that  nothing  therein 
contained  should  be  construed  to  defeat,  lessen,  pre-, 
judice,  or  anywise  affect  the  right  or  interest  of  W.  M. 
Pitt,  his  heirs  or  assigns,  o£  in, .  and  to  the  coal  mines 
and  seams  of  coal,  as  well  opened  as  not  opened,  within 
and  under  the  said  common,  but  that  the  said  W.  M. 
Pitt,  his  heirs  and  assigns,  should  for  ever  thereafter 
have,  hold,  work,  and  enjoy  all  and  every  the  coal  mines 
and  seams  of  coal,  as  well  opened  as  not  opened,  lying 
and  being  within  and  under  the  said  common. 

Pursuant  to  the  said  act,  the  common  was  divided, 
allotted,  and  enclosed.     At  the  time  of  the  passing  of 
the  act  the  whole  of  the  common  was  situated  within 
the  chapelry  of  Tanfield.     The  lands  or  estates  in  re- 
spect  of  which  allotments,  were  set  out  are  of  various 
tenures,  some  being  freehold,  some  copyhold,  and  some 
leasehold;   and  several  of  such  lands  or  estates  are 
situate  within  the  township  of  Kyo,  and  other  adjoining 
townships;  and  by  the  clauses  in  the  said  act  before 
stated,  such  allotments  became  and  now  form  part  of 
the  respective  townships  in  which  the  lands  or  estates, 
in  respect  of  which  such  allotments  were  set  out,  are 
situated,  and  are  of  the  same  natures  and  tenures  as 
such  lands  or  estates  in  right  or  respect  of  which  they 
are  respectively  holden.     Previous  to,  and  for  some 
time  after  the  said  division,  the  coal  under  the  said 
common  was  rated  to  the  relief  of  the  poor  of  the 
chapelry  of  Tanfield;   but  some  time  ago,  the  coal 
under  the  allotments  set  out  in  respect  of  estates  in  the 
township  of  Kyo9  and  also  in  another  adjoining  town- 
ship, 


Pm* 
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183S.       ship,  was  rated  to  the  poor  rates  for  those  townships. 

_   „  The  coal  mines  for  which  the  appellant  was  rated  are 

Hie  Knca  rr 

again*  within  and  under  allotments  of  the  said  common, 
allotted  in  respect  of  lands,  situate  within  the  township 
ofKyo. 

Sogers  (with  whom  was  HodUigh)  in  support  of  the 
rate.  The  question,  whether  the  defendant  was  rateable 
in  respect  of  his  coal  mines,  depends  on  that  clause  of 
the  enclosure  act,  which  provides,  "  that  all  allotments 
to  be  set  out  to  the  several  persons  having  right  of 
common  upon  the  said  common,  shall  be  deemed  to  be 
situate  within  and  parcel  of  the  townships  and  places 
respectively  wherein  the  lands  lie,  in  respect  of  which 
such  allotments  shall  be  made."  Those  words,  of  them- 
selves, are  sufficient  to  transfer  the  whole  soil  into  the 
township  where  the  lands  are  in  respect  of  which  the 
allotments  are  made;  and  the  question  is,  whether  there 
be  any  thing  in  the  act  to  contravene  those  words  as  far 
as  the  coal  mines  are  concerned.  Lewis  v.  Branth- 
waite(a)  shews  that  a  copyholder,  having  the  surface 
of  the  land,  has  also  possession  of  the  sub-soil,  although 
he  may  have  no  property  in  it  [Parke  J.  Have  the 
persons  who  take  these  allotments  any  right  to  the  coal? 
for  the  act  only  transfers  what  is  allotted  to  the  com- 
moners. Taunton  J.  And  the  allotments  are  to  follow 
the  nature  of  the  soil  in  lieu  of  which  they  are  made.] 
TaamUy  v.  Gibson  (b)  shews  that  the  whole  soil  was  trans- 
ferred into  Kyo.  In  that  case,  by  the  terms  of  an  act  for 
enclosing  the  wastes  of  a  manor,  a  certain  allotment  was 
to  be  made  to  the  lord  in  lieu  of  his  right  and  interest 

(a)  8  B.  $  Ad.  437.  (ft)  2  7.  R.  701. 

in 


Pitt. 


IH  THE  Foubth  Year  OF  WILLIAM  IV.  569 

in  the  soil ;  and  the  residue  was  to  be  allotted  to  the  1833. 
several  tenants  in  fee*  discharged  from  all  customary 
tenures,  &c  There  was  a  proviso  reserving  to  the  lord  ag»intt 
all  seignories  incident  to  the  manor,  and  all  rents,  fines, 
services,  &c,  and  all  other  royalties  and  manerial  juris- 
dictions whatever;  and  it  was  held  that  this  clause  did 
not  reserve  to  the  lord  mines  under  the  allotments  made 
to  the  tenants,  though  it  appeared  there  was  a  subsisting 
lease  of  such  mines  at  the  time  the  act  passed,  granted 
by  the  lord  of  the  manor*  [Parke  J.  There  the  lord 
received  an  allotment  in  lieu  of  his  right  to  the  soil. 
Taunton  J.  And  there  was  no  express  reservation  of 
mines  as  there  is  here.]  The  words  of  the  enactments 
are  sufficient  to  transfer  the  whole  soil,  and  therefore  the 
coal.  The  reservation  in  favour  of  Mr.  Pitt  was  to 
prevent  the  act  operating  on  his  right  of  property,  but 
was  not  intended  to  prevent  the  transfer  from  having 
its  legal  effect  It  is  only  to  protect  his  private  right, 
and  that  is  not  affected.  He  may  work  the  mines 
equally  well,  in  whatever  parish  they  are.  [Taunton  J. 
The  transfer  of  his  property  to  another  parish  might 
very  much  affect  his  right:  the  rates  might  be  different.] 
In  Townley  v.  Gibson  (a\  Butter  J.  says,  "  The  general 
object  of  this  enclosure  act  was  to  extinguish  all  the 
antecedent  rights  of  the  several  parties  interested,  and  to 
create  others  in  lieu  of  them."  Here  the  antecedent 
rights  are  destroyed. 

Cresswell,  contri,  was  stopped  by  the  Court. 

Denman  C.  J.     The  allotments  to  be  set  out  to  the 
several  persons  having  right  of  common  are  to  be  trans- 

(a)  2T.R.  70S. 
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18SS.  ferred  to  the  townships  and  places  wherein  the  lands  lie, 
in  respect  of  which  such  allotments  are  made.  Now, 
first,  it  does  not  appear  that  Pitt  had  any  right  of  com- 
mon. The  soil  is  reserved  to  him  in  all  respects  as  it 
was  before  the  act,  and  his  coals  were  then  in  the 
chapelry  of  Tanfield.  Then  the  words  of  the  enacting 
clause  cannot  have  the  operation  contended  for. 

Parke  J.  Before  the  act,  the  coal  and  soil  were  all 
in  the  township  of  Tanfield.  By  the  act  of  parliament, 
the  allotments  set  out  to  the  several  persons  having 
right  of  common  are  taken  out  of  that  parish,  and  are 
to  be  deemed  situate  in  the  townships  and  places  where 
the  lands  lie,  in  respect  of  which  the  allotments  are 
made :  what  is  allotted  to  the  commoners,  and  no  more, 
passes  out  of  the  township.  The  coals  were  not  allotted 
to  the  commoners ;  the  commissioners  only  set  out  the 
surface  of  the  soil,  which  does  not  include  the  coals.  It 
is  expressly  enacted  that  Pitt's  right  in  them  shall  not 
be  affected;  but  it  would  be  so  by  the  transfer  con- 
tended for. 

Taunton  J.  The  land  substituted  for  the  right  of 
common  is  made  of  the  same  tenure  and  quality,  and  is 
to  be  deemed  as  having  such  local  situation,  as  the  land 
in  respect  of  which  such  right  of  common  originally 
existed ;  that  is  the  whole  enactment ;  and  it  has  nothing 
to  do  with  the  coal.  Pitts  right  is  expressly  reserved 
in  all  particulars.  I  have  not  the  smallest  doubt  that 
the  coals  are  rateable  in  the  same  place  as  they  were 
before  the  act.  This  was  the  construction  first  put 
upon  the  act,  for  the  coals  were  rated  in  Tanfield. 
Why  that  was  changed,  I  cannot  say.  The  first  con- 
struction was  right* 

Pattbsok 
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The  Kivo 


Patteson  J.  I  agree  in  the  general  doctrine,  that  18 S3, 
the  owner  of  the  surface  is  the  owner  of  the  soil,  down 
to  the  centre ;  but  the  question  here  turns  on  the  mean- 
ing of  the  word  allotment.  The  act  says  that  the  allot- 
ments to  the  commoners  shall  be  deemed  to  be  situate 
in  the  place  wherein  the  land  lies,  in  respect  of  which 
they  are  made.  Now  what  is  allotted  ?  Not  Mr.  Pitts 
coal  mines,  for  bis  rights  in  them  are  expressly  reserved. 
It  is  quite  clear,  therefore,  that  the  locality  of  his  coal 
mines  is  not  operated  upon  by  the  act. 

Order  of  sessions  quashed. 


The   King   against   The    Inhabitants   of   St.  Saturday 
George,  Hanover  Square. 

(~)N  appeal  against  an  order  of  two  justices,  whereby  In  •pari* 
Catherine  Seaman  was  removed  from  the  parish  of  select  vestry, 


St.  George,  Hanover  Square,  to  the  parish  of  St.  Peter,  £M  J^tntbat 

Pauls  Wharf,  in  the  county  of  Middlesex,  the  sessions  J^dmeet to 

quashed  the  order,  subject  to  the  opinion  of  this  Court  •I«**Q°r- 

on  the  following  Case  :  —  newly  erected 

*  chapel.     At 

The  parish  of  St.  George,  Hanover  Square,  is  go-  we  meeting 

i  .    .  n  _      C.  &  was 

verned  by  a  select  vestry  consisting  of  101  persons.     In  elected,  and  it 

the  year  1827,  a  chapel  was  erected  in  North  Audley  the  minutes  of 

Street,  in  the  said  parish,  and  on  the  21st  of  January  wt^^ntS" 

1828,  the  vestry  of  that  ]Arish  took  into  consideration  j^^***' 

what  name  should  be  given  to  the  chapel,  then  nearly  ^^j^T0** 

finished,  and  resolved  that  the  same  should  be  called  ■ewal  year*, 

rccemngtbe 

St.  Mark's  Chapel,  and  that  advertisements  should  be  *»l«7  half. 

yearly,  and 
residing  in  the 
parish,  till,  on  complaint  made  against  her  by  the  congregation,  she  was  dismissed  by  an 
order  of  vestry : 

Held,  that  the  office  of  organist  so  held  by  C.  &,  was  not  a  pnblie  annual  office,  by 
which  a  settlement  could  be  gained  under  8  W.  f  M.  c  11.  $.  6. 
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published,  stating  that  the  vestry  would  meet  on  the  1 1th 
of  February  to  appoint  an  organist  for  the  chapel.  On 
the  1 1th  of  February  1828  an  election  took  place  at  the 
Board  Room  in  Mount  Street,  by  the  select  vestry,  of 
an  organist  to  the  said  chapel,  on  which  occasion  there 
were  about  forty  candidates,  and  the  election  fell  upon 
the  pauper,  as  appears  by  the  following  minute:  "  11th 
of  February  1828.  The  vestry,  pursuant  to  their  re- 
solution of  January  21st,  proceeded  to  the  election  of 
an  organist  for  £t.  Mark's  Chapel,  and  appointed  Miss 
Catherine  Seaman  to  that  situation,  to  commence  when 
the  organ  was  in  readiness  for  use,  at  a  salary  of  60/.  per 
annum."  In  May  1828,  the  organ  being  completed, 
she  entered  upon  her  duty,  and  continued  to  perform  it 
and  to  reside  in  the  respondent  parish,  and  received  her 
salary  from  the  vestry,  through  the  vestry  clerk,  half-yearly 
(with  the  exception  of  the  first  payment,  which  was  25/* 
only,  from  May  to  Michaelmas  1828),  until  the  31st  of 
March  1832,  when  she  was  discharged  by  the  vestry, 
as  appears  by  the  following  entry  in  their  minutes: 
"  At  a  meeting  of  the  vestry,  held  on  the  31st  of  March 
1832,  much  discontent  having  been  expressed  by  the 
pew-renters  from  time  to  time  to  the  Rev.  Allen  Cooper ', 
the  minister  of  St.  Mark's  Chapel*  of  the  total  in- 
efficiency of  the  present  organist,  resolved  that  she  be 
removed,  and  that  the  Rev.  Mr.  Cooper  be  requested  to 
look  out  for  and  recommend  a  competent  person  to 
succeed  her,  upon  the  same  salary  as  is  now  enjoyed  by 
her,  it  being  understood  that  the  person  to  be  appointed 
shall  continue  to  pay  her  her  salary  up  to  Midsummer 
next"  The  question  for  the  decision  of  the  Court  was, 
whether  under  these  circumstances  the  pauper  gained  a 
settlement  in  St.  George,  Hanover  Square. 

Adolphus 
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Addphus  and  Payne  in  support  of  the  order  of  ses- 
sions.    The  pauper  gained  a  settlement  in  St.  George, 
Hanover  Square,    by    3  W.  %  M.  c.  11.  5.6.,    which 
enacts,  "  That  if  any  person  who  shall  come  to  inhabit 
in  any  town  or  parish,  shall  for  himself  and  on  his  own 
account  execute  any  public  annual  office  or  charge  in 
the  said  town  or  parish,  during  one  whole  year,  he  shall 
be  adjudged  and  deemed  to  have  a  legal  settlement  in 
the  same,  though  no  such  notice  in  writing  be  delivered 
and  published,  as  is  hereby  before  required."     The  no- 
tice  previously   required   by  the  statute  (sect.  S.)  was 
intended  to  prevent  the  inconvenience  which  had  arisen 
under  the   statute  13  &  14  Car.  2.  c.  12.,   by  persons 
coming  into  parishes  and  remaining  there  without  the 
knowledge  of  the  officers,  till  they  were  irrerooveable. 
But  the  execution  of  a  public  annual  office  was  by  its 
notoriety  considered  equivalent  to  a  notice,  and  was 
therefore  allowed  by  the  statute  as  a  substitute  for  it; 
and  it  was  very  early  held,  in   cases  under   the   act 
3  fV.$M.  c.  11.,  that  it  was  not   material  what   the 
office  was,  so  that  it  was  a  public  annual  office,  no- 
toriety being  the  object  mainly  contemplated  by  the 
statute(a).  The  offices  of  parish  clerk  (i),  hog-ringer  (r), 
bellman  (rf),   have  been   held  sufficient.     Hex  v.  Mer- 
sham  (<?),  where  the  master  of  a  workhouse  was  held  not 
to  acquire  a  settlement  by  serving  an  office,  may  be 
cited  on  the  other  side,  but  there  "  there  was  no  ap- 
pointment in   writing,    nor  any  entry  in   the  parish 


1833. 
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(a)  Bex  t.  Hnmmond,  2  Bolt,  p.  173.  pi.  £33.  BUham  ▼.  Cook, 
2  lio't.  p.  173.  pi.  234.  6th  cd. 

(6)  Gatton  ▼.  Milwich,  SaUc.  536.  But  see  Bex  ▼.  Slogursey,  1  B.  # 
Ad.  795. 

(c)  Bex  ▼.  WhitlUica,  4  T.  B.  807. 

(d)  Bex  t.  Si.  Nicholas,  Hereford,  10  B.  %  C  832. 
(#)  7  Bast,  167. 
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books;"  it  was  rather  a  contract  with  the  parish  officers 
(pursuant  to  9  G.  1.  c.  7.  5.  4.)  than  the  nomination  to 
an  office :  and  Le  Blanc  J.  observed,  that  it  was  an 
employment  created  by  the  parties  themselves,  which 
they  might  put  an  end  to  whenever  they  pleased. 
[Denman  C.  J.  Was  not  this  so  too  ?]  The  parishion- 
ers here,  by  determining  to  appoint  an  organist,  had 
agreed  upon  a  certain  mode  of  performing  a  part  of  the 
church  service ;  to  abolish  the  office  would  have  altered 
that ;  and  at  least  it  could  not  have  been  done  without 
the  express  consent  of  the  parishioners.  As  it  was,  the 
pauper  was  not  dismissed  till  there  had  been  a  com- 
plaint on  their  part,  and  a  vote  passed  in  vestry.  There 
is  nothing  to  compel  the  keeping  of  a  parish  clerk ;  and 
there  are  many  other  offices  which  might  be  abolished, 
but  which,  while  they  exist,  are  held  to  confer  settle- 
ments, because  they  give  the  requisite  notoriety  to  the 
residence  of  the  parties  executing  them.  Here  the 
office  was  clearly  public,  for  it  was  advertised  as  an 
object  of  competition;  and  the  mode  in  which  the 
payments  of  salary  were  regulated,  shews  that  it  was 
annual. 


Sir  James  Scarlett,  contrfe,  was  stopped  by  the  Court. 

Denman  C.  J.  The  principle  on  which  this  kind  of 
settlement  rests  is  notoriety,  but  that  must  be  attained 
by  serving  an  office  within  the  meaning  of  the  statute. 
The  question  is,  whether  the  present  be  a  case  in  which 
that  has  been  done.  I  think  it  comes  within  the  ob- 
jection which  prevailed  in  Bex  v.  Mersham  (a).  Accord- 
ing to  the  argument  which  has  been  urged,  a  settlement 

(a)  7  Eait,  167. 
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would  be  gained  in  every  case  where  the  party  had 
executed  an  annual  office  which  was  notorious.  But  I 
think  an  office  created  by  the  parties  themselves  who 
agree  upon  the  employment,  and  which  they  may  put 
an  end  to  at  pleasure,  does  not  come  within  the  meaning 
of  the  statute. 


is*i 
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Parke  J.  I  am  of  the  same  opinion.  If  a  settle- 
ment was  gained  in  this  case,  it  might  be  said  that 
the  fiddlers  and  bassoon-players  in  a  country  church, 
or  even  the  pew-openers,  executed  offices  within  the 
statute. 

• 

Taunton  J.  The  office  of  organist  does  not  neces- 
sarily give  notoriety,  for  when  persons  hear  the  organ, 
it  does  not  follow  that  they  know  who  plays  it 


Patteson  J.  concurred. 
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Doe  dem.  Reed  against  Sophia  Taylor. 

'T'HIS  was  an  ejectment  brought  to  recover  an  un-  Livery  of  id- 
divided  fifth  part  of  a  house  and  land  in  the  parish  dered  Toid  by 
of  Berkeley,  in  the  county  of  Gloucester.  '  At  the  trial  SSdtadLj 
before  LittledaleJ.  at  the  spring  assizes  for  the  county  2^^^^ 
of  Gloucester,  1832,  the  following  appeared  to  be  the  JetJ?e,2T 

facts  of  the  case :  —  duld  were  the 

descendant  of 
*  party  hiring 
title,  unlets  the  child  was  placed  there  for  the  purpose  of  representing  that  party. 
If  there  be  several  coparceners,  and  one  only  be  in  actual  possession,  a  feoffment  executed 
by  her  to  a  stranger,  of  the  whole  premises,  will  oust  the  other  oo^parosners, 

In  the  absence  of  evidence  to  the  contrary,  the  entry  of  such  co- parcener  will  be  pre- 
sumed to  have  been  a  general  entry,  and  not  for  herself  alone,  or  for  herself  and  the  other 
co-parceners. 

P  p  4  James 
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1833.  James  Taylor,  the  grandfather  of  the  lessor  of  the 

Doe  dem  plaintiff,  was  owner  of  the  entirety  of  the  premises  in 
R«d  question,  and  died  in  or  about  the  year  1815,  not  having 
Taylor.  made  a  will,  leaving  five  daughters  his.  co-heiresses. 
The  lessor  of  the  plaintiff  was  the  son  and  heir  of  one 
of  the  co-heiresses.  The  defendant,  Sophia  Taylor,  one 
of  the  other  co-heiresses,  was  in  the  occupation  of  the 
premises  before  and  at  the  time  of  the  trial  and  of  the 
feoffment  herein-after  mentioned,  and  still  is  so.  In 
Hilary  term  1 822  she  levied  a  fine  with  proclamations 
of  the  whole  premises  to  James  Player,  and  in  May 
1822  she  executed  a  feoffment,  with  livery  of  seisin,  to 
Player.  The  defendant  contended  that  this  fine  and 
feoffment  with  livery  operated  as  an  ouster  and  disseisin 
of  the  other  persons  as  to  the  whole,  and  not  a  fifth 
part  only,  of  the  premises.  It  appeared  that  before 
seisin  was  delivered  to  Player,  Sophia  Taylor  turned  all 
the  persons  off  the  premises,  except  as  after  mentioned ; 
and  that  having  been  done,  she  delivered  seisin  to 
Player.  Before  the  executing  of  the  feoffment,  there 
was  a  child  between  four  and  five  years  old  living  with 
Sophia  Taylor  in  the  house,  and  it  was  doubtful  whether 
the  child  was  in  the  house  at  the  time  of  the  livery  of 
seisin  or  not.  It  did  not  appear  in  evidence  whether 
or  not  the  child  was  related  to  any  of  the  co-heiresses. 
The  plaintiff  contended,  that  if  the  child  was  in  the 
house  at  the  time  of  the  livery  of  seisin,  the  livery  of 
seisin  would  be  void,  and  the  plaintiff  was  entitled  to  a 
verdict,  on  the  authority  of  2  Black.  Com.  315.,  where 
the  manner  of  delivering  seisin  is  thus  described:  — 
"  The  feoffor,  if  it  be  land,  doth  deliver  to  the  feoffee, 
all  other  persons  being  out  of  the  ground,  a  clod,  or  tur£ 
or  a  twig  or  bough  there  growing ;  but  if  it  be  of  a 

bouse, 
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house,  the  feoffor  must  take  the  ring  or  latch  of  the 
door,  the  house  being  quite  empty"  &c. 

The  jury  being  of  opinion  that  the  child  was  in  the 
house  at  the  time  seisin  was  delivered,  the  learned 
Judge,  on  the  authority  cited  from  Blackstone,  directed 
a  verdict  for  the  plaintiff,  but  gave  leave  to  move  to 
enter  a  verdict  for  the  defendant.  A  rule  nisi  having 
been  obtained  for  that  purpose, 


18SS. 

Dos  d«m. 

Rkrd 

agaviti 

Taylcmu 


Ludlow  Serjt.  and  Talfourd  shewed  cause  in  Hilary 
term  last  (*).  The  rule  on  this  subject  is  thus  laid 
down  in  Wests  Symboleography,  lib.  2.  part  i.  section 
251.:—"  All  persons  having  any  lawful  possession  or 
seisin  in  the  thing  of  which  seisin  is  to  be  delivered, 
ought  either  to  join  together  in  making  the  livery  of 
seisin,  or  to  be  removed  thence,  as  lessees  for  years  or 
for  life,  for  every  livery  ought  to  bring  an  immediate 
possession  unto  the  feoffee.19  The  defendant's  co-parce- 
ners here  were  constructively  in  possession.  That,  in 
order  to  constitute  a  good  livery  of  seisin,  all  persons 
should  be  removed  off  the  premises,  is  shewn  by  2  Black. 
Com.  315. ;  Perkins9 s  Prof.  Book9  s.  209. ;  Shep.  Touch. 
p.  214.  And  Fitz.  Abr.  tit  Assize,  418.,  is  precisely  in 
point,  to  shew  that  the  child's  remaining  in  the  house 
in  this  case  was  a  sufficient  continuance  of  possession 
to  make  the  livery  void  (b) :  and  that  authority  is  cited 
in  Bro.  Abr.  Feoffements  de  Tcrres,  pi.  80.  In  Bettis- 
worth's  case  (c)  the  lessor  made  a  feoffment  of  the  house 
and  land,  and  gave  livery  on  the  land,  the  lessee  re- 
maining in  the  house  and  not  assenting;  and  it  was  held 
that  the  livery  was  not  good. 

Secondly,  the  livery  was  void,  because  the  co-par- 

(o)  Before  Littledale,  TaurUon,  and  PaUeton  Ji. 
(6)  See  page580.  pott.  (c)  S  Co.  51  ft. 

ceners, 
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1833.       ceners,  who  were  then  possessed,  did  not  join  in  the 

feoffment     In  contemplation  of  law,  all  the  co-parceners 

Reed        were  in  possession  of  the  house,  for  the  possession  of 

against 

Tayloe.  one  co-parcener  is  the  possession  of  another.  In  Com. 
Dig.  tit.  Parcener,  A.  3.,  it  is  laid  down,  that  "  if  one 
parcener  enters  into  the  whole  land,  generally,  and 
takes  the  profits,  it  shall  be  the  entry  of  both,  and  does 
not  divest  the  moiety  of  her  sister.  Or,  if  both  enter, 
and  afterwards  one  takes  all  the  profits,  this  does 
not  divest  the  moiety  of  her  sister  without  an  actual 
ouster  and  disseisin."  Now,  here,  the  feoffee  could  not 
act  both  parts;  she  could  not  oust  the  co-parceners  and 
enfeoff  at  the  same  time.  If  Sophia  Taylor  had  first 
disseised  her  co-parceners,  she  might  afterwards  enfeoff; 
but,  here,  at  the  very  moment  she  gave  livery  of  seisin, 
she  was  holding  for  her  sisters.  The  possession  of  one 
joint  tenant  is  the  posession  of  the  other,  so  as  to  bar 
the  statute  of  limitations ;  and  if  one  joint  tenant  levies 
a  fine,  it  severs  the  jointure,  but  does  not  amount  to  an 
ouster  of  his  companion.     Ford  v.  Lord  Grey  (a). 

Sir  J.  Campbell  (Solicitor-General)  and  John  Evans 
contra.  The  fine,  supported  by  the  feoffment  with  livery, 
created  an  ouster  and  disseisin.  As  to  the  first  objection, 
which  was  the  only  one  made  at  the  trial,  the  language  of 
Blackstone  J.  must  be  understood  to  refer  to  the  vacancy 
of  the  possession,  not  to  the  necessity  of  removing  from 
the  house  or  land  any  stranger  who  may  be  found  there, 
but  who  neither  claims  nor  possesses  any  interest  in 
the  premises.  If  it  were  otherwise,  it  would  be  im- 
possible to  make  livery  of  a  public  inn,  or  of  a  house 
in  which  there  was  a  sick  person ;  or  the  livery  might 

(a)  lSaUc.S$5.     6  Mod,  44. 

be 
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be  rendered  void,  by  having  a  person  concealed  on  the        J8SS. 
premises,  or,  where  the  estate  was  large,  in  a  remote      J~ 
part  of  it     The  correct  rule  is  laid  down  in  Shep.         Rm> 

against 

Touch.  2 IS. :  —  "  That,  in  the  making  of  every  livery  Taylor. 
of  seisin,  it  is  necessary  that  all  persons  that  have  any 
lawful  estate  and  possession  in  the  thing  whereof  livery 
is  to  be  made,  as  lessees  for  life,  years,  and  such  like, 
join  in  the  making  thereof,  or  be  removed  thence ;  for 
every  livery  ought  to  bring  an  immediate  estate  of  pos- 
session to  the  feoffee,  donee,'9  &a  The  authorities 
cited  on  the  other  side  to  shew  the  necessity  of  re- 
moving all  persons  apply  only  to  those  who  were  of  the 
family  of  the  person  sought  to  be  ousted  by  the  feoff- 
ment, or  may  be  considered  to  represent  such  person. 

It  is  now  further  objected,  that  the  feoffment  by  the 
defendant  did  not  work  an  actual  ouster  of  the  other 
co-parceners,  inasmuch  as  the  possession  of  one  co- 
parcener is,  in  law,  the  possession  of  all.  In  answer  to 
this  objection*  Townsend  and  Pastor's  case  (a)  is  ex- 
pressly in  point.  There,  it  was  held  that  a  feoffment 
in  fee  by  one  co-parcener  of  the  whole  estate  held  in 
co-parcenary,  operated,  as  to  her  own  share,  by  rightful 
conveyance,  and,  as  to  that  of  her  co-parcener,  by  dis- 
seisin. So,  as  to  joint  tenants,  it  is  said  in  Perkins, 
s.  220. :  —  "If  two  joint  tenants  are  in  fee,  and  one  of 
them  doth  enfeoff  a  stranger  of  the  whole,  against  the 
will  of  his  companion,  being  upon  the  land,  nothing 
passeth  by  this  feoffment  but  the  moiety  only."  The 
plain  inference  from  this  is,  that  if  the  other  joint  tenant 
had  not  been  upon  the  land,  the  entire  estate  would  have 
passed. 

Cur.  adv.vult. 

(a)  4  Leon*  52. 

Little- 
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1893.  Littledau  J.  now  delivered  the  judgment  of  the 

Court.     After  stating  the  facts,  and  the  grounds  of  the 

Reed         motion,  his  Lordship  said  :  —  On  cause  being  shewn 

pgainst 

T*YLo«.  against  the  rule,  it  was  admitted  that  a  fine  alone  would 
not  have  the  effect  of  creating  an  ouster  and  disseisin : 
Peaceable  dem.  Homblawer  v.  Bead  and  Another  (a). 
Besides  the  authority  from  Blackstone,  the  plaintiff  relied 
on  Perkins,  s.  209.,  where  it  is  said,  that  to  deliver 
seisin,  the  manner  is  to  remove  all  persons  off  the  land. 
And  also  ShepparcTs  Touchstone,  p.  214.,  where,  after 
describing  the  deed  of  feoffment,  &c,  it  is  said,  the 
manner  of  making  livery  is,  that  the  feoffor,  if  it  be  a 
house,  do  take  the  ring,  latch,  or  hasp  of  the  door,  (all 
the  people,  men,  women,  and  children,  being  out  of  the 
house,)  or  if  it  be  of  a  piece  of  ground,  do  take  a  clod  of 
the  ground,  or  a  bough  or  a  twig  of  a  tree  or  bush 
growing  thereupon,  and  (all  the  people  being  out  of  the 
ground),  the  same  ring,  &c,  clod,  bough,  &c,  with  the 
deed,  do  deliver  to  the  feoffee,  &c,  and  in  the  delivery 
of  seisin  do  use  the  words  there  mentioned. 

In  Fitzherberfs  Abridgment,  Tit.  Assize,  418.,  one  S. 
was  seised  in  fee  of  a  messuage,  and  made  a  lease  for 
years  to  M.,  and  afterwards  gave  the  same  messuage  to 
one  K.,  and  delivered  seisin  to  him,  M.  being  out  of 
the  house  at  the  time  of  the  livery  of  seisin;  but  it  ap- 
peared that  M.  had  a  garson  within  when  seisin  was 
delivered,  and  therefore  the  livery  of  seisin  was  held  to 
be  void. 

And  this  case  is  cited  in  Brooke's  Abridgment,  Feqffe- 
ntetits  de  Terres,  pi.  80.,  that  a  man  may  make  livery  of 
seisin  of  the  land  of  the  termor  in  his  absence,  notwith- 

(a)  lEasl,\568. 

standing 
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standing  the  termor  has  chattels  on  the  land,  but  other-        1853. 
wise  if  he  has  a  garson  on  the  land. 

In  Dyer  18.  b.,  a  man  was  seised  of  a  messuage  and 


Dvurdem. 

HMD 

ajptinit 

of  a  close  adjoining  the  messuage,  and  made  a  lease  of  T*vi»«. 
the  messuage  for  a  term  of  years,  or  for  life,  and  after- 
wards made  a  feoffment  of  the  messnnge  and  close,  and 
delivered  seisin  in  the  messuage  (the  termor  being  at 
market,  and  his  wife  and  children  in  the  house)  in  the 
name  of  all ;  and  the  question  was,  whether  the  house 
passed.  And  it  seems  not,  inasmuch  as  the  continuance 
of  the  wife  and  children  of  the  lessee  saved  the  right  and 
possession  of  the  lessee. 

In  these  cases  from  Fitzherbcrt,  Brooke,  and  Dyer> 
there  was  somebody  remaining  in  the  house  who  was  of 
the  family  of  the  termor,  who  was  in  the  actual  posses- 
sion of  the  property,  and  whose  right  was  sought  to  be 
taken  away  by  the  feoffment  and  livery  in  his  absence ; 
and  that  falls  within  the  principle  of  what  is  said  in  Shep* 
parti's  Touchstone,  p.  213.,  that  in  the  making  of  every 
livery  of  seisin  "  it  is  requisite  that  all  persons  who  have 
any  lawful  estate  and  possession  in  the  thing  whereof 
livery  is  to  be  made,  as  lessees  for  life,  years,  and  such 
like,  join  in  the  making  thereof,  or  be  removed  thence ; 
for  every  livery  ought  to  bring  an  immediate  possession 
to  the  feoffee,  donee,  &c." 

With  regard  to  the  livery  in  question,  if  the  child 
was  a  part  of  the  family  of  one  of  the  co-parceners 
intended  to  be  ousted,  and  was  placed  in  the  house  to 
represent  such  co-parcener,  then  we  think  he  ought  to 
have  been  put  out  of  the  house  before  the  livery.  But, 
unless  he  had  been  placed  to  represent  one  of  such  co- 
parceners, we  think  that  the  child  being  suffered  to 
remain  in  the  house  would  not  make  the  livery  invalid, 

even 
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1833.        even  if  he  bod  been  a  descendant  of  one  of  the  co- 

parceners,  if  he  was  a  mere  inmate  of  the  family  of 

Run         Sophia  Taylor. 


Taymb.  Another  objection  was  made  to  the  feoffment,  that 

though,  if  Sophia  Taylor  had  entered  on  the  land  on  a 
vacant  possession,  and  taken  the  whole  profits  adversely, 
then,  if  she  had  made  the  feoffment,  that  would  have 
been  a  disseisin ;  yet,  as  it  was  contended,  she  was  not 
in  lawful  possession  of  the  whole,  but  was  bailiff  and 
servant  to  the  other  co-parceners  as  to  part ;  and  they, 
in  contemplation  of  law,  must  be  taken  to  be  in  pos- 
session, and  therefore  Sophia  Taylor  could  not,  by  any 
feoffment,  deprive  them  of  their  right  But  we  are  of 
opinion  that  this  does  not  constitute  an  objection. 

In  Perkins,  s.  220.,  it  is  said,  that "  if  two  joint  tenants 
are  in  fee,  and  one  of  them  doth  enfeoff  a  stranger  of 
the  whole  against  the  will  of  bis  companion,  being 
upon  the  land,  by  this  feoffment  but  a  moiety  passeth ; 
causa  patet;"  but  that  seems  to  imply,  that  if  he  was  off 
the  land  the  feoffment  would  bind  him.  And  the  same 
rule  is  stated  in  SheppanFs  Touchstone,  p.  208.  "  If  one 
joint  tenant  make  a  feoffment  of  the  whole  land,  his 
companion  being  then  upon  the  land;  by  this  there 
doth  pass  no  more  but  a  moiety,  and  the  feoffment  is 
void  as  to  the  moiety  of  his  companion,  for  the  feoffment 
doth  not  give  his  moiety." 

The  reason  seems  to  be,  that,  as  to  the  other  moiety, 
he  has  not  the  possession;  and,  therefore,  as  to  that 
moiety  the  livery  is  void.  But  we  think,  that  if  the 
other  joint  tenant  is  not  on  the  land,  the  feoffment  will 
amount  to  a  disseisin. 

What  is  before  stated  is  as  to  joint  tenants ;  but  the 
same  principle  seems  to  apply  to  co-parceners.     In 

Tcnonsend 
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Tawnsend  and  Pastor's  case  (a)9  it  was  holden  in  die        1853. 

Common  Pleas  by  all  the  Justices,  "  that  where  two  co-  "* 

J  Do*  dem. 

parceners  are  in  thfe  use  of  a  manor,  after  the  statute  of        Am 
1  Bic.  3.,  the  one  of  them  enters  and  makes  a  feoff-       Taylo*. 
ment  in  fee  of  the  whole  manor,  that  this  feoffment  is 
not  only  of  the  moiety  of  the  manor  whereof  she  might 
lawfully  and  by  the  said  statute  make  a  feoffment,  but 
also  of  another  moiety  by  disseisin." 

In  Gerry  v.  Holford(b)9  an  ejectione  firm®  was 
brought,  and  a  special  verdict  found  that  there  were 
two  co-partners  of  a  house :  the  one  entered  generally, 
and  made  a  lease  for  life  by  the  name  of  "  all  that  his 
house,9'  &c. ;  the  question  was,  whether  all  or  the 
moiety  only  of  the  house  passed.  Popham  and  Fenner 
held,  that  the  entire  house  passed ;  for  when  he  saith, 
"  all  that  my  house,"  &c,  that  intended  the  whole 
house ;  and  by  bis  livery  made  he  gained  the  entire  and 
gave  the  entire,  although,  by  his  general  entry,  it  is  not 
intended  that  he  entered  into  more  than  to  what  he  had 
a  right  Gawdy  &  contra.  For,  as  his  entry  primA  facie 
doth  not  gain  more  than  he  had  a  right  to  demand,  no 
more  shall  this  lease.  Foster,  at  the  bar,  cited  that  it 
was  adjudged  in  this  Court  in  BeignolcTs  case,  accord* 
ing  to  the  opinion  of  Popham. 

In  these  last  two  cases,  the  co-parcener  is  stated  to 
have  entered,  and  the  general  rule  is,  that  where  several 
persons  have  a  right,  and  one  of  them  enters  generally, 
it  shall  be  an  entry  for  all ;  for  entry  generally  shall 
always  be  taken  according  to  right.  Several  cases  to 
this  effect  will  be  found  in  9th  Viner^s  Abridgment,  Title 
Entry  F.,  where  many  authorities  in  1  RolPs  Abr.  740., 

(a)  4  Leon.  52.  (6)  Cro.  Eli*  615* 

are 
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J 833.       neglected  to  pay  the  same  or  any  part  thereof.    The 
-— " "       defendant  also  pleaded  in  like  manner  that  the  plaintiff 

Dawson 

asainu  did  not  insure.  Demurrer,  assigning  for  cause,  that  the 
plaintiff's  covenants  in  the  pleas  mentioned  ["jure  inde- 
pendent  of  the  covenant  of  the  defendant  m  the  said 
declaration  mentioned,  and  do  not  in  any  wise  qualify,  or 
constitute  a  condition  precedent  to  the  ^eifonaance  by 
the defendant  jrf ^  that  cov§p£nt"  I  Joinder  in  demurrer. 
The  demurrer  came  on  to  be  argued  in  this  term  (a), 
and  Follett,  for  the  plaintiff,  having  mentioned  the  cases 
of  Hays  v.  Bickerstqffe  (b)  and  Warren  v.  Asters  (c),  the 
Court  called  upon 

Barstaw  in  support  of  the  pleas.  The  earlier  decisions, 
which  have  turned  upon  the  distinction  between  cove- 
nants and  conditions,  do  not  furnish  any  precise  rule 
upon  the  subject ;  as  is  said  in  Piatt  on  Covenants,  (p.  71  •) 
"  So  refined  and  subtle  are  the  distinctions  on  which 
they  have  proceeded,  that  it  is  almost  impossible  to  draw 
from  them  any  reasons,  as  a  guide  to  discover  with  cer- 
tainty whether  covenants  are  dependent  or  not  Some  of 
the  determinations  have  incurred  the  censure  of  outrag- 
ing common  sense ;  others  of  deciding  contrary  to  the 
real  meaning  of  the  parties  and  the  true  justice  of  the 
case:9'  and  cases  are  there  referred  to  which  support  this 
observation.  In  modern  times  the  disposition  of  the  courts 
has  been  to  look,  not  at  the  particular  clause  only,  but  at 
the  whole  deed,  and  to  collect  from  it  the  intention  of  the 
parties.  Looking  to  that,  and  to  the  reason  of  the  case,  it 
will  be  evident  here  that  the  payment  of  rent  was  intended 
to  be  a  condition  precedent  to  the  landlord's  performance 

(a)  Nov.  8th.  (6)  2  Mod.zl  (r)  Sir  T.  Jones,  205. 

Of 


in  the  Fourth  Year  op  WILLIAM  IV.  587 

of  the  covenant  for  quiet  enjoyment    That  covenant  is        1888. 
introduced  for  the  purpose  of  limiting  the  liability  of  the 
landlord,  who  would  otherwise  be  bound  to  warrant  to 
the  lessee  an  undisturbed  possession  generally*    Notes'* 
case  (0).     The  covenant  in  this  case  confines  the  land- 
lord's liability  to  the  acts  of  persons  claiming  under  him; 
and  also  makes  it  dependent  on  the  lessee's  performance 
of  every  thing  covenanted  by  him.     The  landlord  re- 
serves to  himself  a  right  of  re-entry  if  the  rent  should 
be  in  arrear  more  than  twenty-one  days,  which  is  ad- 
mitted to  have  been  the  case  here.     The  defendant 
might  after  that  time  have  brought  ejectment  against 
the  plaintiff;  and  it  cannot  have  been  intended  by  the 
deed  of  demise  that  the  plaintiff  should  Jiave  an  action 
against  the  defendant  for  disturbance  of  his  possession  at 
the  very  time  when  the  defendant  was  entitled  to  treat 
him  as.  a  trespasser.    [Denman  C.J.  According  to  that 
argument,  the  tenant,  if  evicted  while  the  rent  was  so  in 
arrear,  could  not  have  maintained  an  action,  though  the 
landlord  had  waived  the  forfeiture.]    The  waiver  might 
perhaps  have  been  matter  of  reply,  if  the  forfeiture  had 
been  pleaded.     As  to  the  cases;   in  Hays  v.  Bicker- 
stage  (£),  there  was  no  clause  of  re-entry.    In  an  Anony- 
mous case,  4  Leon,  (c),  the  decision  of  two  judges  is  in 
point  for  the  present  defendant     And  in  Simpson  v. 
Titterell  (d)9  where  land  was  let  for  years,   "  proviso 
semper,  and  it  is  further  covenanted,  that  the  lessee 
shall  not  assign  his  term"  except  in  manner  specified, 
the  court  held  that  the  words  amounted  to  a  condition. 
[Parke  J.     The  reason  given  there  is  against  you ;  for 
it  is  said  by  the  court,  that  a  proviso  always  implies  a 

{a)4Jgq>.  80.  b.  Jlro.  Eltx.  674.  (6)  2  Mod.  34. 

(c)  4 XamTia'pl.  130.      ~  (<*)  On.  Mtix.  242. 

Q  q  2  con- 
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18SS. 

Dawson 
apainst 
Dyer. 


condition,  if  there  be  not  words  subsequent  which  may 
change  it  into  a  covenant ;  as  where  there  is  a  penalty 
annexedjpr  non-performance.  The  proviso  in  the  pre- 
sent case  is  introduced  to  reserve  a  power  to  the  land- 
lord on  the  particular  occasions  specified  §  if  he,  or  any 
person  claiming  under  him,  enters  on  the  tenant  except 
by  virtue  of  that  power,  the  landlord  is  liable  on  the 
covenant  for  quiet  enjoyment] 


Per  Curtain  (a), 


Judgment  for  the  plaintiff. 


(a)  Denman  C.  J.,  Parke,  Taunton,  and  Patteson  Js. 


Monday, 
Nov.Wth. 


Mitchell  against  Jenkins,  Clerk. 


In  an  action  for  f^ASE  for  maliciously  and  without  any  reasonable  or 

a  malicious  \^  *  J 

arrest,  malice  probable  cause  of  action  against  the  plaintiff  to  the 

it  a  question  of 

fact  for  thejury,  amount  of  45/.,  having  caused  him  to  be  arrested  and 

who  are  at 

liberty,  but  not  held  to  bail  for  that  sum.  Plea  not  guilty.  At  the 
it  from  the  want  trm^  before  Taunton  J.  at  the  Summer  assizes  for  the 
cauw^and  county  of  Devon  1832,  the  following  appeared  to  be  the 
J^had^used  ^acts  of  the  case:—  The  plaintiff  at  Lady-day  1831  be- 
his  debtor  to  be  came  indebted  to  the  defendant  as  vicar  of  Sidmouth  in 

arrested  for45/., 

knowing  that     the  sum  of  45/.  for  one  year's  composition  of  tithe.     On 

there  was  a  set- 

offto  the  amount  the  15th  of  April  Jenkins  applied  by  letter  for  payment 
but  instructed  of  the  tithes,  and-offered  to  allow  to  the  plaintiff  a  set-off, 
made  the  arrest,  if  produced  and  found  to  be  correct     The  plaintiff,  not 

to  allow  the 

set-off  in  case  the  debtor  would  settle  the  debt;  and  the  Judge,  upon  the  proof  of  these 
facts,  was  of  opinion  that  there  was  no  probable  cause  for  the  arrest,  and  that  there  was 
malice  in  law,  inasmuch  as  the  act  of  causing  the  party  to  \g  arrested  for  a  larger  sum 
than  he  owed  was  wrongful,  and  therefore  told  the  jury  that  the  only  question  for  them  was 
the  amount  of  damages ;  the  Court  granted  a  new  trial,  on  the  ground  that  it  ought  to  have 
been  left  to  the  jury  to  find  whether  there  was  malice  or  not 

having 
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having  produced  any  such  set-off,  Jenkins  sued  out  a        1833. 
latitat  indorsed  for  bail  for  45/.,  the  gross  amount  of       ~ 
his  demand,   without  allowing   any  deduction.     The       against 

JlMKIMS. 

sheriff's  officer  who  made  the  arrest  for  45/.  told  Mitchell 
that  he  was  authorized  to  allow  a  deduction  of  16/.  5s. 
Mitchell  gave  a  bail  bond.  On  the  16th  of  July  Jenkins'* 
agents  wrote  the  following  letter  to  Mitchell's  agents  :-r- 
"  It  having  been  discovered  that  the  defendant  was  ar- 
rested for  the  sum  of  45/.,  the  amount  of  the  original  debt, 
without  allowing  for  any  set-off,  and  as  you  may  be  de- 
fending this  cause  with  reference  to  the  statute  43  G.  3. 
c.  46.  s.  3.,  we  are  requested  by  the  plaintiffs  attorney  to- 
state,  that  the  arrest  for  such  sum  was  without  any  in- 
tention to  harass  or  annoy  the  defendant,  but  through 
an  inadvertence,  which  he  regrets.  If  the  defendant, 
on  being  allowed  his  claimed  set-off  of  16/.  5s.,  and  his 
costs  to  the  present  time,  will  immediately  pay  the  ba- 
lance, we  are  authorized  and  prepared  to  receive  siK^h 
balance  as  a  settlement  of  the  action."  MitchelVs  agents 
declined  the  proposition,  without  offering  any  other 
terms  of  compromise;  and  upon  this  the  action  was  dis- 
continued and  the  costs  paid  by  Jenkins.  It  was  proved 
on  the  part  of  Mitchell  that  he  had  a  right  of  set-off,  to 
the  amount  of  16/.  5s.  Upon  these  facts  it  was  con- 
tended at  the  trial,  that  it  was  a  question  for.  the  jury, 
whether  Jenkins  had  acted  bona  fide  under  a  mistake 
in  law.  On  the  other  hand  it  was  maintained,  on  the 
authority  of  Bromage  v.  Prosser  (a),  that  the  arresting 
of  Mitchell  for  a  larger  sum  than  was  actually  due  from 
him,  was  an  unlawful  act,  from  which  malice  in  law 
was  of  necessity  to  be  implied.  The  learned  judge 
was  of  opinion,  that  as  there  existed  a  set-off,  which  re- 
fa)  4  B.  $  C.  247. 

Q  q  3  duced 
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1833.       duced  JenkMs  demand,  Mitchell  ought  not  to  have 
M  been  arrested  for  more  than  the  balance;  and  that  Jen- 

MrrciixLL 

agfiittsi  kins  therefore  had  no  reasonable  or  probable  cause  for 
arresting  him  for  the  sum  of  45/.  As  to  the  question 
of  malice,  he  said  there  were  two  kinds  of  malice,— 
malice  in  law  and  malice  in  fact;  and  that  in  this  case 
there  was  malice  in  law,  inasmuch  as  the  act  of  causing 
Mitchell  to  be  arrested  for  a  larger  sum  than  was  due 
was  wrongful ;  and  that  the  only  question  for  the  con- 
sideration of  the  jury  was  the  amount  of  damages.  The 
jury  found  a  verdict  for  the  plaintiff,  damages  20/.-  A 
rule  nisi  having  been  obtained  for  a  new  trial,  on  the 
ground  that  the  question  whether  Jenkins  acted  mali- 
ciously ought  to  have  been  left  to  the  jury, 

FoUett  now  shewed  cause.  The  learned  judge  was 
correct  in  withdrawing  the  question  of  malice  from  the 
jury,  because  Jenkins's  causing  Mitchell  to  be  arrested 
for  a  larger  sum  than  was  due,  was  a  wrongful  act,  done 
intentionally  without  just  cause  or  excuse,  and  therefore 
malicious  in  the  legal  sense  of  that  word.)  The  jury 
under  those  circumstances  were  bound  to  infer  malice. 
The  term  malice  in  common  acceptation  means  ill-will 
against  a  person ;  but,  in  its  legal  sense,  means  a  wrong- 
ful act,  done  intentionally,  without  just  cause  or  excuse. 
This  was  laid  down  by  Bayley  J.  in  Bromage  v.  Pros- 
ser(a)\  and  it  was  there  decided  that  in  ordinary  actions 
for  slander,  malice  in  law  is  to  be  inferred  from  publish- 
ing the  slanderous  matter,  the  act  itself  being  wrongful 
and  intentional,  and  without  any  just  cause  or  excuse ; 
but  in  actions  of  slander  primft  facie  excusable  on  ac- 
count of  the  cause  of  publishing  the  slander,  malice  in 

(«i)  4  b.  $  a  255. 

fact 
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feet  must  be  proved.  The  same  rule  must  hold  in  an  18S3. 
action  for  a  malicious  prosecution  or  arrest.  [Parke  J. 
A  man  who  utters  slander  of  another  does  an  act  prima 
facie  wrongful,  but  a  man  who  arrests  another  for  a  debt 
is  pursuing  a  legal  right  in  a  legal  mode;  his  act  is 
therefore  prima  facie  rightful.  The  doctrine  that  malice 
must  of  necessity  be  inferred  where  there  is  a  want  of 
probable  cause,  is  at  variance  with  that  laid  down  by 
Lord  Mansfield  and  Lord  Loughborough  in  their  printed 
reasons  for  their  judgment  in  Johnstone  v.  Sutton  (a). 
There  it  is  said,  "  In  this  case"  (viz.  an  action  for  a  ma- 
licious prosecution),  "  to  support  the  verdict,  there  was 
nothing  necessary  to  be  proved  but  that  there  was  no. 
probable  cause,  from  whence  the  jury  might**  {not  must) 
"imply  malice,  and  might  imply  that  the  defendant 
knew  there  was  no  probable  cause."]  This  case  does 
not  fall  within  the  rule  laid  down  in  Ravenga  v.  Mack* 
intosh  (&),  that  where  a  party  acts  upon  legal  advice,  he 
is  excusable ;  for  here  it  does  not  appear  that  Jenkins, 
before  he  made  the  arrest,  took  any,  such  advice.  In 
Parrott  v.  JFishwick  (c),  it  is  stated  to  have  been  ruled, 
"  that  where  the  Tacts  lie  in  the  knowledge  of  the  de- 
fendant himself,  he  must  shew  a  probable  cause,  though 
the  indictment  be  (bund  by  the  grand  jury;  or  the 
plaintiff  shall  recover  without  proving  express  malice;" 
but  there  is  the  following  note  of  that  case  in  9  East, 
362.  "  In  an  action  for  a  malicious  prosecution  in  pre- 
ferring an  indictment  for  perjury,  where  the  bill  of  in- 
dictment was  found  and  the  plaintiff  acquitted  by  verdict* 
Lord  Mansfield  in  summing  up  said  it  was  not  necessary 
to  prove  express  malice,  for  if  it  appeared  that  there 

(a)  1  T.  R.  545.  {b)  2  B.  $  C.  693. 

(c)  Bull.  N.  P.  14.  cited  in  9  East,  362. 

Q  q   4  ttttt 


592  CASES  m  MICHAELMAS  TERM 

1838.        was  no  probable  cause,  that  was  sufficient  to  prove  an 

implied  malice,  which  was  all  that  was  necessary  to  be 

agobut        proved  to  support  this  action."    If  that  be  so,  the  Judge 
Jevkihs.  . 

here  was  bound  to  tell  the  jury  that  there  was  sufficient 

evidence  to  imply  malice,  and  would  be  so  again ;  and 
therefore  it  will  be  useless  to  send  the  case  down  to 
second  trial.  In  Gibson  v.  Chaters  (a)  it  was  held  that 
in  an  action  for  maliciously  holding  to  bail,  it  was  not 
sufficient  to  prove  that  the  writ  was  sued  out  after  pay- 
ment of  the  debt,  where  the  circumstances  precluded 
any  inference  of  malice ;  but  it  is  sufficient  to  say  that 
that  is  not  so  here.  It  has  been  held  under  43  G.  3. 
c.  46.  5.  3.,  that  proof  of  the  want  of  reasonable  or  pro- 
bable cause  was  sufficient  to  entitle  a  party  to  his  costs 
for  a  malicious  and  vexatious  arrest,  Donlan  v.  Brett  (b) : 
so  in  Forster  v.  Weston  (c\  where  the  arrest  was  for  one 
side  of  an  account,  it  was  held  that  the  defendant  was 
entitled  to  his  costs  under  that  statute.  In  Austin  v. 
Debnam  (rf),  the  defendant  having  arrested  the  plaintiff 
for  the  amount  of  one  side  of  an  account,  without  de- 
ducting what  was  due  on  the  other,  the  plaintiff  brought 
an  action  for  a  malicious  arrest,  and  it  was  held  by 
this  Court  that  such  arrest  was  malicious,  and  without 
probable  cause. 

Coleridge  Seijt.  and  Bere  contra.  In  Austin  v.  Deb- 
nam (d)  Lord  Tenterden  left  the  question  of  malice  to 
the  jury,  and  that  case  was  decided  expressly  on  the 
authority  of  Dronefield  v.  Archer  (*),  which  turned  en- 
tirely upon  the  43  G.  3.  c.  46.  s. 3.    That  act  gives  costs 

{a)  2  Bos.  i  PuL  129.  (b)  10  B.  f  C.  117. 

(c)  Ibid.  527.  ,  (rf)  3  B.  $  C.  139. 

(«)  SB.  $  J.  513. 

to 
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to  a  defendant  where  the  plaintiff  holds  him  to  bail  for        18S& ,  . 
any  greater  amount  than  be  recovers,  without  reason-      M 
able  or  probable  cause,  but  does  not  require  that  the        ogninst 
arrest  should  be  malicious.      In  Snam  v.  dlkn(a)>  4    , 
plaintiff  who,  acting  under  what  he  conceived  to  be    . 
sound  advice,  took  the  defendant  in  execution  after, he    > 
had  taken  the  defendant's  bail  in  execution,  was  held  ... 
not  to  be  liable  to  an  action  for  a  malicious  arrest, 
although,  previous  to  the  arrest,  he  had  notice  from  the. 
defendant  that  his   proceedings  were  irregular ;  and   . 
there  the  plaintiff  was  nonsuited  for  want  of  proof  of 
malice;  Ravenga  v.  Mackintosh (b)  was  a  similar  case,   M 
Here  there  was  fair  ground  for  the  jury  to.  presume     . 
that  Jenkins,  when  he  made  the  arrest*  was  acting  bonft  ,  . 
fide  under  the  idea  that  the  law  authorized  him  so  to  ..  > 
do;  for  he  instructed  the  sheriff's  officer  to  accept*  the    , 
balance  due,  and  not  the  sum  named  iu  the  writ    At  . . 
all  events,  the  question  of  malice  ought  to  have  heeu 
submitted  to  the  jury.  k 

Denman  C.  J.     Every  arrest    by  a    creditor  for 
more  than  is  due,  is,  in  some  sense,  a  wrongful  act , 
By  statute,  if  it  be  made  without  reasonable  or  pro-  . 
bable  cause,  though  with  an  entire  absence  of  maliae,. 
the  party  arresting    may   be    deprived    of  his   costs, 
and  at  common  law,  if  the  party  arrested  has  suffered 
damage  to  a  greater  extent  than  those  costs,  he  may,  if 
the  arrest  was  also  made  maliciously,  bring  his  action 
on  the  case.     In  that  action,  however,  it  is  still  in* 
cumbent  on  the  plaintiff  to  allege  and  to  prove  malice    , 
as  an  independent  fact;  though  it  may  in  some  instances 

(«)  1  StarkiSs  N.  P.  C.  502.  (6)  *  B.  {  C.  693. 

be 
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183S.  be  fairly  inferred  by  the  jury  from  the  arrest  itself,  and 
Mitchell      ^e  c*rcumstances  under  which  it  is  made,  without  any 

again*  other  proof.  They,  however,  are  to  decide,  as  a  matter 
of  fact,  whether  there  be  malice  or  not.  I  have  always 
understood  the  question  of  reasonable  or  probable  cause 
on  the  facts  found  to  be  a  question  for  the  opinion  of 
the  Court,  and  malice  to  be  altogether  a  question  for 
the  jury.  Here,  the  question  of  malice  having  been 
wholly  withdrawn  from  the  consideration  of  the  jury, 
there  ought  to  be  a  new  trial. 

Parke  J.  I  am  also  of  opinion  that  there  ought  to 
be  a  new  trial,  on  the  ground  that  the  learned  Judge 
withdrew  altogether  from  the  consideration  of  the  jury 
the  question  of  malice.  I  have  always  understood,  since 
the  case  of  Johnstone  v.  Sutton  (a),  which  was  decided 
long  before  I  was  in  the  profession,  that  no  point  of 
law  was  more  clearly  settled  than  that  in  every  action 
for  a  malicious  prosecution  or  arrest,  the  plaintiff  must 
prove  what  is  averred  in  the  declaration,  viz.  that  the 
prosecution  or  arrest  was  malicious  and  without  reason- 
able or  probable  cause :  if  there  be  reasonable  or  pro- 
bable cause,  no  malice,  however  distinctly  proved,  will 
make  the  defendant  liable;  but  when  there  is  no  reason- 
able or  probable  cause,  it  is  for  the  jury  to  infer  malice 
from  the  facts  proved.  That  is  a  question  in  all  cases 
for  their  consideration,  and  it  having  in  this  instance 
been  withdrawn  from  them,  it  is  impossible  to  say  whe- 
ther they  might  or  might  not  have  come  to  the  con* 
elusion  that  the  arrest  was  malicious.  It  was  for  them 
to  decide  it,  and  not  for  the  Judge.     I  can  conceive  a 

(a)  1  T.  R.  5ia 

case, 
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case,  where  there  are  mutual  accounts  between  parties,        1833. 

and  where  an   arrest  for  the  whole  sum  claimed  by       " 

*        Mitchsu 

the  plaintiff  would  not  be  malicious ;  for  example,  the       against 
plaintiff  might  know  that  the  set-off  was  open  to  dis- 
pute, and  that  there  was  reasonable  ground  for  dis- 
puting it.     In   that  case,  though  it  might  afterwards 
appear  that  the  set-off  did  exist,  the  arrest  would  not  be 
malicious.     The  term  "  malice"  in  this  form  of  action 
is  not  to  be  considered  in  the  sense  of  spite  or  hatred 
against  an  individual,  but  of  malus  animus,  and  as  de- 
noting that  the  party  is  actuated  by  improper  and  in- 
direct motives.    That  would  not  be  the  case  where, 
there  being  an  unsettled  account,  with  items  on  both 
sides,  one  of  the  parties,  believing  bonk   fide   that  a 
certain  sum  was  due  to  him,  arrested  his  debtor  for  that 
sum,  though  it  afterwards  appeared  that  a  less  sum  was 
due;  nor  where  a  party  made  such  an  arrest,  acting 
bona  fide  under  a  wrong  notion  of  the  law  and  pursuant 
to  legal  advice.     The  question  of  malice  having  in  this 
case  been  wholly  withdrawn  from  the  jury,  I  think  the 
rule  for  a  new  trial  must  be  made  absolute. 

#  Patteson  J.  The  whole  argument  for  the  defendant 
may  be  shortly  summed  up  thus:  —  The  question  of 
malice  ought  to  have  been  submitted  to  the  jury,  who 
might  have  inferred  it  from  the  want  of  probable  cause ; 
but  they  were  not  bound  of  necessity  so  to  do.  Here  it 
was  not  left  to  the  jury  to  infer  malice;  if  the  jury  are 
to  be  told  that  where  a  want  of  probable  cause  is  proved, 
malice  must  necessarily  be  inferred,  it  will,  in  future,  be 
only  necessary  in  every  case  to  prove  want  of  probable 
cause;  whereas,  it  is  essential  for  a  plaintiff  to  prove 
facts  from  which  the  Judge  may  decide  that  there  is 

want 
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be  fairly  inferred  by  the  jury  from  the  arrest  itself,  and 
the  circumstances  under  which  it  is  made,  without  any 
other  proof.  They,  however,  are  to  decide,  as  a  matter 
of  fact,  whether  there  be  malice  or  not.  I  have  always 
understood  the  question  of  reasonable  or  probable  cause 
on  the  facts  found  to  be  a  question  for  the  opinion  of 
the  Court,  and  malice  to  be  altogether  a  question  for 
the  jury.  Here,  the  question  of  malice  having  been 
wholly  withdrawn  from  the  consideration  of  the  jury, 
there  ought  to  be  a  new  trial. 

Parke  J.  I  am  also  of  opinion  that  there  ought  to 
be  a  new  trial,  on  the  ground  that  the  learned  Judge 
withdrew  altogether  from  the  consideration  of  the  jury 
the  question  of  malice.  I  have  always  understood,  since 
the  case  of  Johnstone  v.  Sutton  (a),  which  was  decided 
long  before  I  was  in  the  profession,  that  no  point  of 
law  was  more  clearly  settled  than  that  in  every  action 
for  a  malicious  prosecution  or  arrest,  the  plaintiff  must 
prove  what  is  averred  in  the  declaration,  viz.  that  the 
prosecution  or  arrest  was  malicious  and  without  reason- 
able or  probable  cause :  if  there  be  reasonable  or  pro- 
bable cause,  no  malice,  however  distinctly  proved,  will 
make  the  defendant  liable ;  but  when  there  is  no  reason- 
able or  probable  cause,  it  is  for  the  jury  to  infer  malice 
from  the  facts  proved.  That  is  a  question  in  all  cases 
for  their  consideration,  and  it  having  in  this  instance 
been  withdrawn  from  them,  it  is  impossible  to  say  whe- 
ther they  might  or  might  not  have  come  to  the  con* 
elusion  that  the  arrest  was  malicious.  It  was  for  them 
to  decide  it,  and  not  for  the  Judge.     I  can  conceive  a 


(a)  1  T.  H.  510. 
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case,  where  there  are  mutual  accounts  between  parties,        1 833. 
and  where  an   arrest  for  the  whole  sum  claimed  by       — — 

*        Mitchzu 

the  plaintiff  would  not  be  malicious ;  for  example,  the       ogam* 
plaintiff  might  know  that  the  set-off  was  open  to  dis- 
pute, and  that  there  was  reasonable   ground  for  dis- 
puting it.     In   that  case,  though  it  might  afterwards 
appear  that  the  set-off  did  exist,  the  arrest  would  not  be 
malicious.     The  term  "  malice"  in  this  form  of  action 
is  not  to  be  considered  in  the  sense  of  spite  or  hatred 
against  an  individual,  but  of  malus  animus,  and  as  de- 
noting that  the  party  is  actuated  by  improper  and  in- 
direct motives.     That  would  not   be  the  case  where, 
there  being  an  unsettled  account,  with  items  on  both 
sides,  one  of  the  parties,  believing  bonk   fide   that  a 
certain  sum  was  due  to  him,  arrested  his  debtor  for  that 
sum,  though  it  afterwards  appeared  that  a  less  sum  was 
due;  nor  where  a  party  made   such  an  arrest,  acting 
bona  fide  under  a  wrong  notion  of  the  law  and  pursuant 
to  legal  advice.     The  question  of  malice  having  in  this 
case  been  wholly  withdrawn  from  the  jury,  I  think  the 
rule  for  a  new  trial  must  be  made  absolute. 

m  Patteson  J.  The  whole  argument  for  the  defendant 
may  be  shortly  summed  up  thus:  —  The  question  of 
malice  ought  to  have  been  submitted  to  the  jury,  who 
might  have  inferred  it  from  the  want  of  probable  cause ; 
but  they  were  not  bound  of  necessity  so  to  do.  Here  it 
was  not  left  to  the  jury  to  infer  malice;  if  the  jury  are 
to  be  told  that  where  a  want  of  probable  cause  is  proved, 
malice  must  necessarily  be  inferred,  it  will,  in  future,  be 
only  necessary  in  every  case  to  prove  want  of  probable 
cause ;  whereas,  it  is  essential  for  a  plaintiff  to  prove 
facts  from  which  the  Judge  may  decide  that  there  is 

want 
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want  of  probable  cause,   and   the  jury  that  there   is 
malice. 

Taunton  J.  At  the  trial  I  acted  upon  the  decision 
in  Bromage  v.  Prosser(a).  That  was  an  action  of 
slander,  and  it  was  held,  that  although  malice  was  the 
gist  of  the  action,  there  were  two  sorts  of  malice, — malice 
in  fact  and  malice  in  law ;  the  former  denoting  an  act 
done  from  ill-will  towards  an  individual;  the  latter  a 
wrongful  act  intentionally  done,  without  just  cause  or 
excuse ;  and  that  in  ordinary  actions  for  slander,  malice 
in  law  was  to  be  inferred  from  the  publishing  the  slan- 
derous matter,  the  act  itself  being  wrongful  and  inten- 
tional, and  without  any  just  cause  or  excuse;  but  that  in 
actions  for  slander  prima  facie  excusable  on  account  of 
the  cause  of  publishing  the  slanderous  matter,  malice  in 
fact  must  be  proved.  It  appeared  to  me  that  the  present 
defendant  Jenkins,  having  sued  out  a  bailable  writ  for 
45/.,  knowing  that  there  was  a  set-off  to  the  amount  of 
16/.  5s.,  had  been  guilty  of  a  wrongful  act,  and  therefore 
that  malice  in  law  ought  to  be  presumed.  It  struck  me 
that  there  was  no  distinction  (in  this  respect)  between 
an  ordinary  action  for  slander  and  an  action  for  mali- 
cious arrest ;  but  I  am  now  satisfied  that  in  this  latter 
form  of  action  malice  is  a  question  of  fact,  which  ought 
to  be  left  to  the  jury.  The  rule  for  a  new  trial  must 
therefore  be  made  absolute. 

Rule  absolute. 


(a)  4  B.  t  C    47 
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1833. 


The  King  against  The  Inhabitants  of  Frieston.  {J"** 

°  Nov.  11th. 

J^LANAGAN  moved  for  a  rule  calling  on  the  justices  Where  the 

of  the  Isle  of  Ely  to  shew  cause  why  a  mandamus  hare  improperly 

should  not  issue,  commanding  them  to  enter  continu-  a^iJL^n  a 

ances  and  hear  an  appeal  against  an  order  of  removal,  oWecdon*the 

in  which  the  inhabitants  of  the  parish  of  Frieston*  in  Court  of  K.B. 

r  will  grant  a 

the  county  of  Lincoln,  were  the  appellants,  and  the  in-  mandamus  to 

them  to  enter 

habitants  of  Tydd  St.  Giles,  in   the   Isle  of  Ely,  re-  continuances 

_  _  ...  P  .  andheartheap- 

spondents;  and  to  receive  evidence  of  a  certain  written  peal:  but  where 
agreement  which  had  been  tendered  for  the  appellants  JL  been  made, 
at  the  trial  of  the  appeal  at  the  last  October  sessions  Q£ ™"  aprcalTto 
for  the  Isle  of  Ely,  and  rejefted.  It  appeared  by  aJ,e^J^Ilor 
the  affidavit  in   support  of  the  application,  that,  the  p»«*ofevi- 

rr  rr  dence,  and  the 

respondents  having  proved  a  prima  facie   settlement,  sessions  have 

held  such  ob- 

the  appellants'   counsel   proposed   to  prove    a   subse-  jection  valid,  in 

...  m  consequence  of 

quent  settlement  by  renting  a  tenement.     The  renting  which  the 
was  under  a  written  agreement,  and  on  the  document  dismUsed.  this 
being  put  in,  the  respondents'  counsel  objected  that  it  interfere  unfess 
was  not  receivable,   because,  though   it  purported   to  the  ■es8lon» 
be  an  agreement  by  both  parties,  it  was  signed  by  the 
tenant  only.      The  sessions,  on  this  ground,  held  the 
writing  to  be  inadmissible,  and  they  refused  to  hear  parol 
evidence  of  the  tenancy.     The  appeal  was  therefore  dis- 
missed, and  the  bench  declined  granting  a  case. 


Flanagan  now  proposed  to  shew  from  authorities  that 
the  agreement  ought  not  to  have  been  rejected.  [Lord 
Denman  C.  J.  Suppose  the  sessions  have  made  a  mis- 
take, but  have  refused  to  take  the  opinion  of  this  Court 

on 
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1833. 

The  King 
against 
The  Inhabit- 
ants of 
Faimoy. 


on  this  question:  can  we  interfere?]  The  Court  has 
interfered  in  such  cases,  without  any  application  from 
the  sessions.  Rex  v.  The  Justices  of  Wiltshire  (a),  Rex 
v.  The  Justices  of  Lancashire  (6),  Rex  v.  The  Justices  of 
Gloucestershire  (c).  In  the  last-mentioned  case  the  ap- 
peal had  been  partly  gone  into,  when  an  objection  was 
taken,  upon  which  the  sessions  dismissed  the  case.  Lord 
Tenterden  there  said,  "  I  think  that  the  appeal  was  not 
heard,  and  that  the  grounds  of  refusal  were  insufficient;" 
and  Bayley  J.  observed,  "  It  is  true  there  is  here  the 
form  and  ceremony  of  hearing  a  witness,  but  then  an 
objection  is  taken,  which  is  in  fact  a  preliminary  one, 
and  goes  to  prevent  the  Court  from  exercising  any 
jurisdiction."  Here  the  objection  was  one  which  pre- 
vented the  merits  of  the  appeal  from  being  gone  into,  and 
it  cannot  be  contended  that  the  sessions,  having  dis- 
missed an  appeal  on  such  a  ground,  may  exclude  the 
interference  of  this  Court,  by  refusing  a  case. 


Lord  Denman  C.J.  In  the  present  instance  the 
appeal  was,  in  fact,  heard.  It  is  said  the  justices  were 
mistaken  in  their  decision ;  but  if  they  were,  they  are 
the  judges  of  the  law,  and  we  cannot  grant  a  new  trial. 
The  cases  where  this  Court  has  interfered  have  turned 
upon  matters  of  preliminary  practice,  and  have  arisen 
where  the  Court  thought  the  practice  not,  in  its  own 
nature,  legal,  or  not  consistent  with  the  rules  by  which 
the  sessions  themselves  professed  to  be  guided.  The 
present  objection  was  not  a  preliminary  one,  in  the  sense 
in  which  that  word  was  used  in  one  of  the  cases  referred 
to:   it  was  indeed  preliminary  to  the  reception  of  a 


n 


(a)  10£<u/,404. 


(6)  7  B.  $  C.  691. 


(c)  1  B.  $  Ad.  1. 

particular 
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particular  piece  of  evidence;  but  where  there  is  merely 
a  wrong  judgment  on  a  point  of  that  description,  this 
Court  has  no  jurisdiction  to  correct  it  unless  the  sessions 
send  a  case.  I  therefore  think  that  all  the  authorities 
cited  fall  short  of  the  point  now  contended  for,  and  that 
the  rule  cannot  be  granted. 


18SS. 

The  Kino 
against 
The  Inhabit- 
ants of 
Faiestok. 


Taunton  J.  (a)  I  am  of  the  samp  opinion.  This  is 
not  one  of  the  cases  where  the  sessions  have  refused  to 
hear  and  this  Court  has  therefore  granted  a  man- 
damus. Here  the  sessions  have  refused  to  admit  a 
piece  of  evidence,  erroneously,  as  it  is  said ;  but,  at  all 
events,  they  have  heard  the  appeal,  and  they  have  not 
sent  up  a  case. 


Patteson  J.  It  cannot  be  contended  that  if  the 
sessions  have  merely  given  a  wrong  judgment  on  a  point 
of  evidence,  this  Court  can  review  it  without  a  case  being 
sent  up.  It  is  true  that,  where  they  have  dismissed 
an  appeal  on  a  preliminary  objection,  this  Court  may 
overrule  their  decision ;  but  the  objection  here,  though 
it  was  preliminary  to  the  admission  of  certain  evidence, 
was  not  preliminary  to  the  hearing  of  the  case.  There 
is  no  instance  in  which  the  Court  has  granted  a  man- 
damus under  such  circumstances. 

Rule  refused  (£). 

(a)  Parke  J.  having  been  appointed  a  member  of  his  Majesty's  Privy 
Council,  was  sitting  on  the  Judicial  Committee  of  that  body,  constituted 
by  stet.  3  &  4  JT.  4.  c.  41.  s. 1. 

(b)  See  Rex  ▼.  The  Justices  of  the  West  Riding  of  YorksJtire,  post. 
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onday, 
itfw.  11th. 


Lock  against  Vulliamy. 


T  NDEBITATUS  assumpsit  for  wages  or  salary  due 
and  payable  for  the  service  of  plaintiff,  as  the  hired 


No  precise 
form  of  word* 
is  necessary  to 
constitute  an 

a*ard;  it  is  suf-  servant  of  defendant,   in   his   business   of  a  surveyor 
arbitrator  and  architect     The  defendant  pleaded  the  general  is- 

ex  press  by  it 
a  decision 
upon  the 
matter  sub- 
mitted to  him. 
11  ut  where 
an  arbitrator, 
to  whom  a  dis- 
pute between 
an  architect 
and  his  clerk, 
respecting  a 
claim  by  the 


sue,  and  paid  10/.  into  Court.  At  the  trial  before 
Paiteson  J.,  at  the  Middlesex  sittings  in  Easter  term 
1833,  it  appeared  that  an  action  was  brought  to  re- 
cover wages  for  the  plaintiff's  services  as  a  clerk  or  as- 
sistant to  the  defendant,  a  surveyor  and  architect.  The 
defence  was,  that  on  the  9th  of  January  1832,  it  had 
been  agreed  between  the  plaintiff  and  defendant  to  refer 
w^reiwrecf08'  ^e  flatter  to  one  Goldiculty  and  that  he  had  made  his 
^afhihad^x-'  awar(*-  Goldicutt,  being  called  as  a  witness,  stated,  that 
i  lined  ^raJr-  Lock  having  claimed  wages  of  Vulliamy,  and  the  claim 
the  clerk,  with  being  disputed,  it  was  verbally  agreed  that  the  differ- 
his  time,  which  ences  between  them  should  be  referred  to  him,  and  that, 
experience  or  after  he  had  examined  some  plans  and  sketches  made  by 
cstent  to  justify  Lack  for  the  defendant,  while  in  his  office,  and  heard  both 
remuneration  parties,  he  wrote  the  following  letter,  addressed  to  the 
under  the  cir-     defendant:  — tc  I  have  examined  the  drawings  made  by 

instances;  °  J 

but  in  consider-  ]yjr#  Charles  Lock,  with  an  account  of  his  time,  in  his 

1 1  »on  of  the 

clerk's  services    presence,  at  Mr.  Vtdliamt/sy  which  does  not  bear  tes- 

t  of  the  office 

someocca-     timony  of  experience  or  ability  to  the  extent  to  justify 

sions,  and  to 
meet  the  case 
in  a  liberal 
manner,  he  pro- 
posed that  the 
architect  should 
pay  the  clerk 

10/. :  Held,  that  the  latter  part  of  the  letter  was  a  mere  suggestion  of  the  arbitrator,  and 
riot  a  decided  opinion  that  the  clerk  was  or  was  not  eutitled  to  recover  10/.,  and,  therefore, 
uot  a  good  award. 

some 


him  in  making  a  demand  for  remuneration,  under  the  cir- 
cumstances in  which  he  came  to  that  gentleman's  office. 
But  in  consideration  of  his  services  out  of  the  office  on 
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some  occasions,  and  to  meet  the  circumstances  of  the        1833. 

case  in  a  liberal  manner,  I  propose  Mr.  VuUtamy  should 

pay  Mr.  Charles  Lock  10/."     This  letter  Goldictdt  sent        again* 

to  the  defendant,  but  the  plaintiff  had  no  notice  of  it 

until  after  action  brought     The  learned  Judge  thought 

that  Goldiadfs  letter  was  not  an  award,  that  it  bound 

nobody,  and  therefore  that  it  was  no  answer  to  the 

action ;  and  he  observed  that  the  employment  of  the 

plaintiff  was  prima  facie  evidence  ofhis  being  entitled  to 

wages,  and  that  there  was  no  proof  of  any  agreement 

that  he  was  not  to  receive  any,  and  he  left  it  to  the  jury 

to  say  if  he  was  entitled  to  any,  and  to  how  much.    The 

jury  found  for  the  plaintiff,  damages  16/.     A  rule  nisi 

for  a  new  trial  having  been  obtained,  on  the  ground  that 

the  subject-matter  of  the  action  had  been  decided  by 

the  arbitrator, 

F.  Pollock  in  this  term  shewed  cause.  The  letter  is 
not  an  award  oh  the  points  submitted.  At  all  events,  it 
was  not  published  before  the  present  action  was  brought. 
It  was  merely  sent  to  one  of  the  parties.  If  the  award 
was  not  complete  at  the  time  when  the  action  was 
brought,  the  bringing  of  the  action  by  one  of  the  parties 
to  the  submission,  determined  the  authority  of  the  arbi- 
trator. If  it  be  an  award  that  VvUiamy  owed  Lock  10/!. 
and  was  published  after  action  brought,  it  should  have 
been  pleaded  specially.  But  in  fact  it  is  not  a  decision 
that  10/.  was  due.  It  is  a  mere  proposal  or  suggestion 
made  by  the  arbitrator,  to  the  defendant,  that  he  should 
pay  the  plaintiff  10/. 

Sir  James  Scarlett  and  22.  V.  Richards  contra.   No  spe- 
cific form  of  words  is  necessary  to  constitute  an  award. 
Vol.  V.  R  r  It 
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18SS. 


Lock 

against 
Vulmamy. 


It  is  sufficient  if  the  words  used  amount  in  substance 
to  a  decision  of  the  points  submitted.  In  Matson  v. 
Trawer  (a)  an  arbitrator  stated  that  he  was  of  opinion 
that  one  party  was  entitled  to  claim  of  the  other  a 
given  sum  for  non-performance  of  a  contract  for  fifty 
puncheons  of  brandy,  and  Lord  Tenterden  held  that 
to  be  a  good  award.  Here,  the  arbitrator  meant  to  say 
that  in  his  opinion  and  judgment  Lock  was  entitled  to 
recover  nothing  for  his  services  in  Vtdliamtfs  office,  but 
that  he  was  entitled  to  recover  10/.  for  his  services  out 
of  the  office.  The  delivery  of  the  award  to  the  de- 
fendant was  a  sufficient  publication.  [Penman  C.  J. 
The  Court  have  no  difficulty  on  that  point.] 


Denman  C.  J.  I  think  the  letter  in  question  is  not 
an  award.  It  appears  by  it  that  the  plaintiff  sought  to 
recover  for  two  sets  of  services;  first,  for  services  in  the 
office,  and,  secondly,  for  services  out  of  the  office.  The 
arbitrator  seems  to  have  thought  that  the  instruction 
received  by  the  plaintiff  was  a  compensation  for  the  first 
set  of  services ;  but  as  to  the  second,  he  has  come  to  no 
decision,  but  merely  makes  a  proposal  that  the  defend- 
ant, to  meet  the  circumstances  in  a  liberal  manner, 
should  pay  10/.  That  is  a  mere  suggestion  to  the  de- 
fendant to  pay  that  sum,  if  he  is  disposed  to  act  libe- 
rally. It  is  not  an  expression  of  an  opinion  that  Lock 
was  entitled  of  right  to  recover  that  sum.  I  agree  that 
no  precise  form  of  words  is  necessary  to  constitute  an 
award.  It  is  sufficient  if  the  language  be  such  as  to 
shew  clearly  that  the  arbitrator  has  come  to  a  decision 
upon   the    points  submitted  to  him.      In   Matson  v. 


(«)  Ryan  $  M*  17. 


Trover 
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Drawer  {a)   the  award  was  good,    for   the  arbitrator, 
there,  expressed  a  decisive  opinion  upon  the  matters 
submitted  to  him*    Here  the  arbitrator  has  not  decided,        against 
but  merely  suggested  that  the  one  party,  if  he  meant  to 
do  a  liberal  thing,  should  pay  10/.  to  the  other. 

Parks  J.  The  rule  must  be  discharged.  I  am 
quite  satisfied  that  the  latter  part  of  the  instrument  does 
not  amount  to  an  award.  I  agree  that  no  precise  form 
is  necessary  to  constitute  such  an  instrument.  It  is 
enough  if  it  appear  that  the  arbitrator  has  finally  de- 
cided on  the  matters  submitted  to  him.  If  it  had 
appeared  in  this  case  that  the  arbitrator  had  decided 
that  the  one  party  should  recover  so  much  and  no  more, 
it  would  have  been  sufficient.  On  the  motion  for  the 
new  trial,  I  thought  the  meaning  of  the  arbitrator  might 
be,  that  the  plaintiff  had  no  claim  whatever  for  his  out- 
door services:  but,  on  further  consideration,  I  think 
that  that  cannot  have  been  his  meaning;— wherehe 
intends  to  decide,  he  has  used  apt  words  for  that  purpose ; 
for,  in  the  first  part  of  the  instrument,  he  has  expressed 
a  decided  opinion  that  the  plaintiff  had  no  claim  for 
remuneration  for  the  work  done  in  the  office  under  the 
circumstances  in  which  he  came  into  it ;  but,  as  to  his 
services  as  an  out-door  clerk,  it  does  not  seem  to  me 
clear  that  he  meant  to  decide  that  the  plaintiff  had  or 
had  not  a  claim  to  compensation. 

Taunton  J.  The  first  part  of  this  letter,  in  which 
the  arbitrator  says  that  the  plaintiff  is  not  entitled  to 
make  any  demand  for  remuneration  under  the  circum- 

(a)  Jlyan  $  M.  17. 

R  r  2  stances 


Vuluamt. 
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18S8.        stances  in  which  he  came  to  the  defendant's  office,  is 
~"  decisive  on  that  point,  and  therefore!  as  to  that,  a  good 

gainst  award;  but  the  latter  part,  which  relates  to  the  services 
out  of  the  office,  contains  no  more  than  a  suggestion  on 
the  part  of  the  arbitrator  to  the  defendant  to  meet  the 
case  liberally  and  pay  10/.  That  is  not  a  decision  that 
the  plaintiff  was  or  was  not  entitled  to  recover  any  thing 
in  respect  of  those  services.  The  arbitrator  only  sub- 
mits it  for  consideration.  As  to  those  services,  there- 
fore, it  was  no  award.  The  case  is  wholly  different 
from  Matson  v.  Trowcr(a).  There  the  instrument  did 
not  contain  a  mere  recommendation  by  the  arbitrator, 
but  a  decisive  opinion  that  the  plaintiff  was  entitled  to 
recover  so  much  for  breach  of  contract. 

Patteson  J.  concurred. 

Rule  discharged. 

(cr)  Ryan  <fr  M.  17. 
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Tibbits,  Gent,  One,  &c,  against  Yorke.       Tuesday, 

7,0  A\w.  12th. 

1~\£BT.     The  first  count  of  the  declaration  stated  a  river  naviga- 
that  the  defendant,  on  the  18th  of  January  1831,  rected  that" the 
was  the  proprietor  of  the  tolls  arising  from  the  naviga-  derktt>  the* 
tion  of  the  river  Nene  in  Northamptonshire^  between  J^JJJ^TSd 
Oundle  North  Bridge  and  Thrapston  Bridge,  and  in  the  ^^JJ"^ 
eastern  division  of  the  navigation  of  the  said  river  from  tolis*    A  P«r- 

°  son  seised  in 

Northampton    to  Peterborough,   mentioned   in   an    act  fee  ofa  part  of 

.  _  ,.,,,,.  .      ,         i  the  navigation 

of  34?  G.  3.,  which  the  declaration  recited :    that  at  a  and  toii«, 
meeting  of  the  commissioners  of  the  said  navigation,  duly  nuities,  and 
holden  under  and  by  virtue  of  the  said  act,  on  the  3d  of  £a"*of  the6' 
'February  1830,  the  said  commissioners  appointed  the  {jJJj^J c[ot0  ft 
plaintiff  their  clerk:    that  he  took  upon  himself  the  ««w  the  iw- 

r  l  numes,  and  to 

office,  and  executed  the  duties:  that  at  a  meeting  of  the  permit  her  t* 

°         #    hold  the  con- 
commissioners    on    the    18th   of   January    1831,    his  vcyed  premises 

.  and  the  profits 

accounts  for  attendance,  labour,   &c.   were   examined,  thereof  to  her 
and  the  amount  of  174/.  allowed,  one  moiety  thereof  to  default  in  pay- 
be  paid  by  the  proprietor  or  proprietors  of  the  naviga-  ^UiUe^  By 

a  subsequent 
deed  she  conveyed  the  premises  in  fee  to  Y.t  together  with  other  property,  in  trust  to 
sell  as  in  the  deed  was  directed,  and  to  receive  the  proceeds  of  such  sale,  and  the  tolls  and 
pro6ts  of  the  navigation  ;  and  out  of  the  several  receipts  and  profits  to  defray  the  costs  and 
expenses  necessary  fur  carrying  the  trusts  into  effect,  to  pay  up,  and,  if  possible,  discharge  the 
annuities,  to  pay  off  certain  creditors,  and  to  hold  the  surplus,  if  any,  for  her  benefit. 

The  trustee  under  the  last  mentioned  deed  entered  into  receipt  of  the  tolls,  appointed  a 
collector,  and  represented  himself  to  the  commissioners  as  a  mortgagee  of  the  toils,  and  as 
having  a  control  over  them  and  over  toe  repairs  of  the  navigation,  but  refused  to  pay  the 
salary  of  the  clerk.  The  annuities  were  still  subsisting.  The  clerk  sued  the  trustee  for 
non-payment  of  his  salary : 

Held,  that  it  lay  upon  the  trustee,  having  conducted  himself  as  above  stated,  to  shew  that 
be  was  not  a  proprietor  within  the  meaning  of  the  act :  Held,  further,  on  reference  to  the 
several  deeds,  that  he  was  such  proprietor,  although  he  only  held  the  tolls  in  trust  to  pay 
creditors  and  discharge  incumbrances,  and  although  there  was  a  legal  estate  outstanding 
in  a  trustee,  to  secure  the  annuities. 

The  act,  passed  in  1794,  required  that  certain  notices  should  be  given  in  the  Nttrthamp- 
ton  and  Cambridge  newspapers.  There  was  at  that  time  one  newspaper  published  at  each 
place.  A  newspaper  was  subsequently  established,  called  The  Huntingdon,  Hertford,  and 
Peterborough  Gazette,  and  Cambridge  and  Hertford  Independent  Press  ;  and  it  was  published 
(among  other  places)  at  Cambridge-.  Held,  that  publication  of  the  notices  in  the  former 
papers  was  sufficient. 

R  r  S  tion 
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188&        tion  between  Oundle  North  Bridge  and  Thrapston  Bridge, 
"  of  which  the  defendant,  on,  &c,  had  notice,  and  thereby, 

again*        as  such  proprietor,  became  liable  to  pay,  &c,  and  that 

JlO&KS* 

he  was,  on,  &c.  requested  to  pay,  but  did  not  do  so. 
The  second  count  was  similar;  but  the  demand  alleged 
was  on  William  Summers,  the  defendant's  agent.  The 
third  count  stated,  generally,  that  the  defendant,  as  such 
proprietor,  &c.  was  indebted  to  the  plaintiff,  as  clerk  to 
the  said  commissioners,  duly  elected  by  virtue  of  the 
statutes  in  such  case,  &c,  in  the  sum  of  87/.,  the  moiety 
of  the  sum  of  174/.  before  then  duly  allowed  to  the 
plaintiff  by  certain  of  the  said  commissioners  duly 
assembled,  &c,  the  same  being  a  reasonable  sum  for  hi6 
attendance,  labour,  &c  as  clerk,  and  to  be  paid  to  the 
plaintiff  by  the  defendant  so  being  the  proprietor,  &c 
when  he  should  be  thereunto  afterwards  requested; 
whereby  and  by  reason  of  the  said  sum  of  87/.  being 
wholly  due  and  unpaid,  an  action  had  accrued,  &c. 
The  fourth  count  was  on  an  account  stated  between  the 
defendant  as  proprietor  and  the  plaintiff  as  clerk,  on 
which  accounting  the  defendant  as  proprietor  was  found 
indebted,  &c,  whereby  and  by  reason  of  the  last- 
mentioned  sum  being  unpaid  an  action,  &c.  Breach, 
that  the  defendant,  although  often  requested,  hath  not 
paid,  &c.  Plea,  nil  debet  At  the  trial  before  Little- 
dale  J,9  at  the  Northampton  Summer  assizes  1831,  the 
plaintiff  had  a  verdict  for  87/.,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — 

The  commissioners,  acting  under  three  statutes,  viz., 
12  Ann.  st.2.  c.  7.  (private),  for  making  the  river  Nene 
from  Northampton  to  Peterborough  navigable,  and 
11  G.  1.  c.  19.,  and  34  G.  3.  c.  85.  for  amending  former 
enactments  as  to  the  said  navigation,  gave  notice  of  a 

meeting 
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meeting  to  be  holden  on  the  3d  of  February  18 SO,  1833. 
for  the  purpose  of  electing  a  clerk.  The  notice  was  "" 
inserted  in  the  Northampton  Mercury,  a  newspaper  again* 
printed  and  published  at  Northampton,  and  the  Cam- 
bridge Chronicle,  a  newspaper  printed  and  published  at 
Cambridge.  Besides  these  papers,  which  were  estab- 
lished before  the  passing  of  34  6. 3.  c.  85.,  and  were 
the  only  newspapers  then  printed  or  published  at 
Northampton  and  Cambridge,  there  is  another  paper 
printed  and  published  at  Cambridge,  which  commenced 
in  the  year  1817,  called  The  Huntingdon,  Bedford,  and 
Peterborough  Gazette,  and  Cambridge  and  Hertford 
Independent  Press,  published  at  the  offices  at  Hunting- 
don, Bedford,  Cambridge,  and  Hertford ;  at  the  con- 
clusion of  which  paper  there  is  the  following  memoran- 
dum : — "  Printed  by  the  editor,  Weston  Hatfield,  and 
published  at  the  office,  Sidney  Street,  Cambridge." 

At  the  meeting  advertised  as  above  mentioned,  the 
plaintiff  was  elected  and  appointed  clerk  to  the  com- 
missioners acting  in  the  eastern  division  of  the  said 
navigation,  and  a  deed  of  appointment  was  executed  in 
conformity  with  the  order.  The  plaintiff  performed  the 
duties  till  the  18th  of  January  1831.  The  case  further 
stated,  that  the  Plaintiff  had  been  appointed  to  the 
same  office  at  a  previous  meeting,  purporting  to  be  a 
meeting  of  commissioners  of  the  said  navigation,  viz., 
on  the  20th  of  October  1829,  at  a  salary  to  be  fixed 
at  a  future  meeting;  and  it  set  forth  particulars  with 
respect  to  the  appointment  of  some  of  the  commissioners 
who  acted  on  that  occasion,  which  it  is  unnecessary  to 
state  here. 

At  a  meeting  of  the  commissioners,  appointed  for  the 

4th  of  January  1831,  and  adjourned  to  the  18th,  the 
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plaintiff  produced  his  accounts  and  bill  for  business 
done.  The  bill  was  allowed,  and  an  order  made  for 
payment  of  one  moiety  thereof  by  the  defendant,  as 
stated  in  the  declaration. 

About  thirteen  years  ago,  William  Summers  was  by 
the  defendant  appointed  collector  of  the  said  tolls  on  the 
navigation  between  Oundle  North  Bridge  and  Tkrapston 
Bridge,  for  certain  annuitants  and  creditors  of  Elizabeth 
Cheyne  and  Dorothy  Squire  as  hereinafter  mentioned, 
and  has  ever  since  collected  and  received  the  same,  de- 
fraying from  time  to  time,  out  of  the  amount  thereof,  the 
costs,  charges,  and  expenses  of  the  repairs  of  the  said 
navigation,  and  the  defendant  from  time  to  time  settling 
the  said  Summer  is  accounts.  There  was  a  balance  in  hand 
of  280k  at  Christmas  last,  and  75/.  the  preceding  Christ- 
mas,  after  paying  for  the  said  repairs;  and  there  is  also 
a  balance  in  hand  at  present;  but  the  defendant  never 
received  any  thing  from  tolls.  The  money  goes  in 
repairs. 

At  a  meeting  of  the  commissioners  which  took  place 
subsequently  to  the  appointment  of  the  plaintiff  as  clerk, 
the  defendant  represented  himself  to  be  the  mortgagee  of 
the  said  tolls,  but  declared  his  determination  not  to  obey 
any  order  of  the  said  commissioners  with  reference  to 
paying  the  plaintiff's  salary,  and  alleged  as  a  reason  for 
such  determination  that  the  said  tolls  were  insufficient 
completely  to  pay  his  interest  and  those  repairs  which 
he,  the  defendant,  chose  to  have  done. 

By  indentures  of  lease  and  release,  July  22d  and 
23d,  1782  (a  copy  of  which  accompanied  the  case),  re- 
citing that  Dotvthy  Squire  was  then  seised  in  fee  of 
the  said  navigation  between  Thrapston  Bridge  and 
Oundle  North  Bridge,  and  of  all  and  every  the  tolls, 
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duties,  and  payments  arising  therefrom,  subject  to  a  1853. 
rent-charge  of  100/.  a  year  payable  to  Elizabeth  Cheyne  ~ 
during  her  life,  the  said  D.  S.  and  25.  C.  conveyed  the  again* 
said  navigation,  and  the  said  tolls,  &c,  and  all  the 
profits,  authorities,  &c,  arising  out  of  the  same,  and 
also  other  real  and  personal  property,  to  the  defendant 
and  to  three  other  persons,  creditors  of  D.  &  and  jB.  C, 
upon  trust  to  raise  7000/.  by  sale  of  the  navigation  and 
tolls,  according  to  a  contract  stated  to  have  been  entered 
into  with  one  T.  Squire,  and  out  of  that  sum  and  of 
the  other  property,  and  the  debts  and  sums  assigned  by 
that  deed,  when  received,  in  the  first  place  to  deduct 
and  retain  such  costs  and  expenses  as  the  trustees  should 
necessarily  be  put  to  in  or  about  the  execution  of  the 
trusts,  and  afterwards  (among  other  things)  to  apply  the 
residue  of  the  monies  to  be  raised,  in  satisfying  the  an- 
nuitants, and  paying  the  above  three  creditors,  and  such 
others  as  should  execute  the  indenture  (a).  All  the 
persons  appointed  trustees  under  the  said  deed  are 
dead,  except  the  defendant.  The  said  deed  was  given 
in  evidence  by  the  defendant,  and  likewise  two  other 
deeds,  one  of  the  27th  and  28th  of  November  1778,  and 
the  other  of  the  23d  of  April  1779  (copies  of  which  ac- 
companied the  case),  whereby  the  said  D.  S.  and  E.  C. 
granted  to  Mark  Sprot  and  Thomas  Pitt  Smith  certain 
rent-charges  on  the  said  tolls,  &c,  and  conveyed  die 
said  tolls,  &c.  to  one  William  Smithson  for  a  term  of 
lives  and  a  term  of  ninety-nine  years,  in  trust  to  secure 
the  payment  of  those  rent-charges,  and  to  permit  D.  S. 
and  her  assigns  to  hold  and  enjoy  the  hereditaments  and 
premises  so  charged,  and  receive  the  rents,  issues,  and 

(a)  See  further  as  to  the  content!  of  this  deed,  p«  617.  post. 

profits 
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1833.       profits  lo  her  and  their  own  use,  subject  to  the  former 

^^       rent-charge  to  E.  C,  and  until  default  of  payment  of 

******        the  other  rent-charges.     All  the  annuitants  mentioned 
Yoarr.  " 

in  the  said  deeds  are  dead,  but  a  considerable  arrear  of 
thfc  annuities  remains  unpaid. 

The  following  points  were  taken  by  the  defendant: — 
First,  that  the  notice  given  of  the  meeting  of  the  3d  of 
February  1830  for  electing  a  clerk  was  insufficient, 
being  inserted  only  in  the  Northampton  Mercury  and 
Cambridge  Chronicle,  whereas  there  was  at  the  time 
another  newspaper  published  at  Cambridge;  and  by 
34  G.  3.  c.  85.  s.  6.  such  notice  is  to  be  given  "  in  the 
Northampton  and  Cambridge  newspapers,  if  any  such 
shall  be  printed ;  if  not,  then  in  the  London  Gazette." 
(The  second  objection  was  abandoned  on  the  argument) 
Thirdly,  that  the  appointment  of  the  plaintiff  on  the  3d 
of  February  1830  was  invalid,  inasmuch  as  he  had  been 
already  appointed  at  the  meeting  of  the  20th  of  October 
1829;  and  by  13  Ann.  st.  2.  c.  7.  s.  20.  no  appointment 
of  the  commissioners  is  to  be  reversed  or  altered,  unless 
the  whole,  or  the  majority,  of  the  commissioners  who 
made  such  order  shall  have  notice  of  the  meeting 
for  the  purpose  of  reversing  or  altering  the  same, 
which  did  not  appear  to  have  been  given  in  the  present 
instance.  Fourthly,  that  the  defendant  was  not  a  pro- 
prietor (a)  of  the  tolls;  that  the  deeds  of  lease  and  re- 
lease 

(«)  By  34  G.  3.  c  85.  s.  7.  it  is  enacted,  that  one  moiety  of  the 
money  to  he  allowed  to  such  clerk  shall  be  paid  by  the  proprietor  or  pro- 
prietors for  the  time  being  of  the  tolls  and  duties  arising  from  the  said 
navigation  between  Peterborough  and  Oundie  North  Bridge;  and  the  other 
moiety  thereof  by  the  proprietor  or  proprietors  for  the  time  being  of  the 
tells  and  duties  arising  from  the  said  navigation  between  Oundie  North 
Bridge  and  Tht option  Bridge. 
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lease  of  July  1782  shewed  him  to  be  a  trustee  on  1853; 
behalf  of  the  creditors  of  the  proprietors,  Cheyne  and 
Squire  i  three  of  the  parties  to  the  said  release  of  the  v  <*&*»* 
third  part  being  such  creditors,  acting  for  themselves 
and  others  of  the  said  creditors,  and  as  trustees  for  the 
purposes  in  that  deed  specified ;  and  the  parties  of  the 
fourth  part  being  such  of  the  other  creditors  as  should 
execute  the  said  indentures.  Fifthly,  that  the  legal 
estate  in  the  navigation  was  outstanding  in  the  repre- 
sentatives of  the  mortgagee  under  the  deeds  of  1778 
and  1779,  and  a  considerable  amount  of  the  arrears  re- 
mained unpaid ;  and  that  the  trustees  under  the  deed  of 
1782,  (of  whom  the  defendant  was  the  survivor),  had 
only  the  equity  of  redemption  in  the  navigation. 

Miller,  for  the  plaintiff,  was  desired  by  the  Court  to 
confine  himself  to  the  question,  whether  or  not  the 
defendant  was  a  proprietor.  The  "  proprietors,"  who 
by  34  G.  3.  c.  85.  $.  7.  are  to  pay  the  clerk,  are  the 
same  persons  with  the  "  undertakers "  mentioned  in 
13  Ann.  st.  2.  c.  7.  s.  1. ;  and  the  latter,  by  that  clause,  are 
the  person  or  persons  (approved  and  appointed  by  the 
commissioners)  who  are  to  make  the  river  navigable, 
to  build  locks,  &c,  "  where  they  the  said  undertakers, 
their  heirs  and  assigns,  shall  think  fit,9'  and  to  do  all 
other  necessary  matters  and  things  for  the  improvement 
and  maintaining  of  the  navigation.     The  act  34  G.  3. 


Sect.  9.  enacts,  that  if  any  or  either  of  the  proprietors  of  the  said  tolls 
and  duties  shall  neglect  or  refuse  to  pay  the  sums  allowed  and  due  to  the 
clerk,  on  demand  made  of  such  proprietor  or  his  agent  who  receives  the 
tolls,  such  sums  may  be  recovered  by  action  of  debt  in  the  name  of  such 
clerk,  against  the  proprietor  of  such  tolls  or  duties  who  ought  to  pay  the 
same  under  the  directions  of  this  act ;  and  that  if  such  proprietor  cannot  be 
found,  the  action  may  be  brought  against  his  agent  in  the  receipt  of  the  tolls. 

C.  85. 
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1833.       £.85.  s.  1.  expressly  speaks  of  the  said  "  undertakers," 
—  _«  being  the  proprietors  of  the  respective  parts  of  the 

anamst        said  navigation ; "  and  section  2.  continues  the  powers, 

YOKKX. 

&c.  granted  by  the  former  act,  except  as  they  are 
repealed  by  this.  The  defendant  therefore  comes  under 
the  description  of  a  proprietor  within  the  meaning  of 
the  statutes.  And,  as  the  surviving  trustee  under  the 
deed  of  1782,  who  alone  has  a  right  to  receive  the  tolls 
on  the  line  of  navigation  in  question,  he  is  substantially 
the  proprietor.  The  transactions  of  Summers,  his 
admitted  agent,  the  statement  of  the  defendant  himself 
to  the  commissioners  that  he  was  mortgagee,  and  his 
other  declarations  on  the  same  occasion,  shew  clearly 
the  situation  in  which  he  stands.  If  he  is  a  proprietor 
for  the  purpose  of  receiving  the  profits  and  regulating 
the  expenditure  on  repairs,  he  is  so  for  that  of  paying 
the  clerk. 

Fottett  contni.  It  is  not  clear  from  the  statutes,  that 
the  proprietors  of  the  tolls  are  the  same  persons  with 
the  proprietors  or  undertakers  of  the  navigation; 
and  assuming  that  they  are  so,  the  plaintiff  here  does 
not  trace  his  title  from  any  of  the  persons  recognised  by 
the  act  of  34  G.  3.  c.  85.  as  "  undertakers,  being  the 
proprietors,"  of  the  navigation.  The  alleged  acts  or 
admissions  of  the  defendant  are  not  conclusive,  if,  upon 
reference  to  the  deeds  under  which  he  has  taken  the 
tolls,  it  does  not  appear  that  he  is  a  "  proprietor " 
within  the  meaning  of  the  acts.  The  result  of  the 
several  deeds  is,  that  the  defendant  merely  had  what 
may  be  termed  the  equity  of  redemption  of  the  property, 
and  that  not  for  his  own  use  but  for  the  general  benefit 
of  the  persons  mentioned  as  creditors  and  incumbrancers 

in 
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in  the  deed  of  1782.  It  was  not  a  matter  of  necessity  1838. 
that  the  action  should  have  been  brought  against  the  timit* 
defendant;  for,  by  section  9.  of  34  G.  3.  c.  85.,  if  the        «*«*«* 

w         *     *  7  York*. 

proprietor  cannot  be  found,  the  agent  who  receives  the 
tolls  may  be  sued.  The  formal  objection  with  respect 
to  the  notices  in  the  newspapers  is  also  valid.  The 
words  of  the  act  do  not  import  that  such  notices  shall 
be  given  in  a  part  only  of  the  Northampton  and 
Cambridge  papers.  [Patteson  J.  There  were  only  two 
such  papers  when  the  act  passed.]  Supposing  both  of 
those  had  been  discontinued  and  others  established,  the 
notices  must  then  have  been  given  in  papers  which  were 
not  extant  when  the  act  passed. 

Miller  in  reply.  The  plaintiff  is  not  bound  to  trace 
the  defendant's  title  to  any  proprietor  or  undertaker. 
He  is  entitled  id  insist  on  the  liability  of  the  defendant 
under  the  deed  of  1782,  which  he  has  himself  put  in. 
In  executing  the  trusts  of  that  deed  he  must,  at  all 
events,  pay  the  expenses  of  the  navigation,  and,  among 
others,  the  clerk's  bill.  [Patteson  J.  There  is  no 
appropriation  clause  in  any  of  the  acts.] 

Denman  C.  J.  The  real  question  in  this  case  is, 
whether  the  defendant  is  proved  to  be  a  proprietor 
of  that  part  of  the  Nene  navigation  which  lies  between 
Oiindle  North  Bridge  and  Thrapston  Bridge.  It  is 
stated  in  the  case  that,  about  thirteen  years  ago,  this 
defendant  appointed  a  person  to  be  collector  of  the  said 
tolls.  [His  Lordship  here  read  the  paragraph  of  the 
case  as  to  the  employment  of  Summers,  and  the  account 
rendered  by  him  to  the  defendant ;  and  also  that  part 
which  stated  the  representation  of  the  defendant  that 
he  was  mortgagee,  his  refusal  to  pay  the  plaintiff's 
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salary,  and  the  reason  assigned  by  him.]     Now,  the 
clerk  being  appointed  by  the  commissioners  in  a  manner 
which  is  free  from  objection,  and  having  done  certain 
things  for  these  commissioners,  he  had,  by  84  G.  3.  c.  85* 
s.  7.,  to  look  for  his  remuneration  to  the  proprietors  of 
this  part  of  the  navigation;  and  supposing  there  was 
nothing  more  in  the   case    than   that  the  defendant 
had  represented  himself  to  have  the  power  of  appoint- 
ing a  collector,  and  received  the  tolls,  and  dealt  with 
and  controlled  them,  in  the  manner  stated,  it  appears 
to  me  that  that  would  be  sufficient  to   maintain  this 
action,  as  between  the  clerk,   who  under   the  act  of 
parliament  looks  for  his  remuneration  to  the  proprietors, 
and   this  defendant,   who   represented  himself  by   his 
conduct  as  such  proprietor.     But  then  it  is  said,  there 
is   nothing  to  shew,  in  point  of  fact,  that  he  was  a 
proprietor,  and  that  the  deeds  disprove*  it.     Now  I  am 
not  quite  sure  we  have  all  the  deeds  before  us,  and 
there  certainly  is   a  great  deal  of  confusion   in   this 
respect     But  supposing  that  the  deeds  present  the  case 
correctly,  then  it  seems  to  me  that  within  the  meaning 
of  the  act  of  34  G.  3.  c.  85.,  and  for  the  purpose  of  pay- 
ing the  persons  employed  in  the  execution  of  the  works, 
among  whom  the  clerk  of  course  is  a  very  essential  per- 
son, the  defendant  may  be  very  properly  considered  a 
proprietor;    because  by  the  deed  of  1782,  which  he 
appears  to  have  executed,  he  is  appointed  to  receive  the 
tolls  and  to  hold  the  navigation  and  the  profits  arising 
therefrom,  subject  to  certain  claims;  and  he  is  to  act  as 
trustee  in  the  disposal  of  the  monies  so  arising :  he  is  to 
do  what  is  just  with  them,  to  pay  the  parties  employed 
in  the  works,  to  pay  interest  to  other  parties,  and  to  ex* 
ercise  control  over  the  repairs  which  are  to  be  done.    I 
think  that  by  that  deed,  and  by  the  possession  he  has 

taken 
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taken  and  the  control  he  has  exercised,  under  it,  he  must        1838. 
be  considered  as  a  proprietor.     I  never  can  hold  that  a        ' 
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party  employed  as  the  plaintiff  was,  by  a  person  acting  as  against 
the  defendant  has  done,  shall  be  bound  to  ascertain  with 
nicety  where  the  legal  estate  lies,  to  balance  the  equities, 
and  to  find  out  who  has  in  the  greatest  degree  the  be- 
neficial interest  in  the  property.  If  he  finds  a  party  in- 
vested with  such  an  authority  as  was  given  by  this  deed, 
and  adopting  it  by  his  acts,  I  think  he  is  justified  in 
treating  him  as  a  proprietor ;  and  that  the  defendant  is 
so,  under  the  statute,  for  the  present  purpose. 

Parke  J.  I  am  of  the  same  opinion.  In  this  case 
several  objections  have  been  taken.  The  first  is,  that  « 
the  plaintiff  was  not  duly  appointed  clerk,  because  he 
bad  been  appointed  at  a  previous  meeting  to  that  al- 
leged in  the  special  counts  in  the  declaration,  viz.  in  the 
year  1829.  That  objection,  however,  has  been  disposed 
of,  and  it  is  clear  in  my  mind  that  the  plaintiff  is  entitled 
to  recover  under  the  general  counts  in  the  declaration, 
provided  the  defendant  be  a  proprietor:  if  he  is  the 
clerk  to  the  commissioners,  whether  he  was  appointed 
at  a  meeting  in  1829  or  the  one  in  1830,  is  wholly 
immaterial.  There  is  another  objection,  which  ap- 
plies only  to  the  meeting  of  the  3d  of  February  1830, 
viz.  that  that  meeting  was  not  duly  advertised  in  the 
Northampton  and  Cambridge  papers.  It  does  not  appear 
to  me  to  be  necessary  under  this  act  of  parliament  that 
there  should  be  an  advertisement  in  every  paper  pub- 
lished at  those  places ;  but  supposing  it  was  requisite, 
I  am  not  satisfied,  looking  at  the  title  of  the  paper,  that 
this  paper  printed  and  published  at  Cambridge  is  a 
Cambridge  paper  within  the  meaning  of  the  acts  of  par- 
liament    The  plaintiff,   therefore,  is  the  clerk  to  the 

com- 
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commissioners ;  and  they  having  adjudicated  that  he  is 
entitled  to.  a  sum  of  money  to  .be  paid  by  the  proprietor 
of  the  tolls  in  question,  the  point  comes  to  be :  Who  is 
the  proprietor  of  those  tolls  ? 

Now  with  respect  to  the  title  to  the  tolls,  it  appears 
that  they  were  vested  in  Mrs.  Squire,  subject  to  an  an- 
nuity of  100/.  payable  to  Mrs.  Cheyne:  that  in  1778, 
there  was  a  grant  of  annuity  made  by  Mrs.  Squire  and 
Mrs.  Cheyne  to  two  annuitants,  Mr.  Sprot  and  Mr. 
Smith;  and,  in  order  to  secure  these  annuities,  there 
is  a  grant  of  all  Squires  and  CheynJs  interest  in  the 
tolls  to  Mr.  Smithson  for  a  terra  of  lives,  and  of  99 
years.  The  effect  of  that  deed  would  be  that  the  legal 
estate  vested  in  Smithson,  and  that  if  the  plaintiff  had 
had  to  bring  an  action  against  the  owner  of  the  legal 
estate,  his  remedy  would  have  been  against  Smithson, 
and  not  against  the  defendant;  but  it  appears  to  me 
quite  clear  that  the  meaning  of  the  act  of  parliament 
is  not  that.  Supposing  that  no  other  deed  had  been 
executed  but  this  grant  of  annuities,  and  that  the  trustee 
had  not  taken  possession  for  the  term  granted  to  him, 
then  if  Mrs.  Squire  and  Mrs.  Cheyne  had  still  continued 
in  receipt  of  the  profits  of  the  navigation,  doing  all 
the  repairs  and  paying  all  the  expenses,  they,  notwith- 
standing the  existence  of  the  mortgage  charge,  would 
unquestionably  have  been  the  proprietors  of  the  navi- 
gation within  the  act,  34  G.  3.  c.  85.  They  would  have 
been  the  persons  in  the  receipt  of  the  rents  and  profits, 
and  one  application  of  these  is  to  do  the  repairs  of  the 
navigation,  and  another  application,  equally  necessary,  to 
pay  the  expenses  of  the  clerk  appointed  under  the  navi- 
gation acts.  It  being  then  clear  that  Mrs.  Squire  and  Mrs. 
Cheyne,  in  the  case  supposed,  would  be  the  responsible 
persons,  notwithstanding  the  grant  of  annuities,  which 
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is  merely  a  charge  on  the  profits  affecting  the  legal        1833. 
estate,  let  us  see  the  effect  of  the  deed  of  1782.     That 

TlBBITS 

deed  does  not  recite  the  charge  of  1778,  but  another  a&cdwt 
indenture  of  1781 ;  and  it  is  perfectly  clear  to  me  that 
this  deed  of  1778  had  been  done  away  with,  and  for  the 
two  annuities  of  100/.  each  to  Sprot  and  Smith,  there 
had  been  substituted  an  annuity  of  180/.  to  Sprot  and 
170/.  to  Smith.  No  doubt  there  had  been  some  further 
advance  in  the  mean  time.  There  is  besides  a  further 
grant  of  annuity  by  bond  not  secured  on  the  tolls,  to  a . 
Mrs.  Palmer.  This  deed  also  recites  that  there  had 
been  a  contract  entered  into  between  Mrs.  Squire  and 
Mrs.  Chcyne  and  Thomas  Squire  to  sell  the  whole  of  the 
tolls  for  7000/.  Then  what  are  the  trusts  of  this  deed? 
They  are,  in  the  first  place,  to  carry  into  effect  the  con- 
tract, in  the  next  place  to  sell  some  other  real  estate 
conveyed  by  this  deed,  and  in  the  third  place  to  sell  all 
the  personal  property  of  Mrs.  Squire  and  Mrs.  Cheyne, 
all  being  vested  in  the  trustees :  they  are  to  receive  the 
7000/.  under  the  contract  with  Squire  (which  however 
did  not  take  effect) ;  and  out  of  that  sum,  and  the  pro- 
fits to  arise  from  the  sale  of  other  property,  and  out 
of  the  tolls,  which  the  trustees  are  also  to  receive, 
to  pay  all  the  costs,  charges,  and  expenses  neces- 
sary for  carrying  the  trusts  into  effect.  The  re- 
pairs of  the  navigation  are  one  part  of  these  charges 
and  expenses,  and  the  payment  of  the  clerk's  allowance 
is  undoubtedly  another.  Having  paid  these  several 
charges  and  expenses,  their  next  duty  is  to  compound 
with  the  annuitants  if  they  can,  at  all  events  to  keep 
them  off  the  estate,  and  prevent  its  being  burthened 
with  them,  and  to  pay  the  creditors ;  and  then,  if  there 
is  any  surplus,  to  hold  it  in  trust  for  Mrs.  Squire  and 
Mrs.  Cheyne.  The  effect  of  that  deed  is  to  put  the 
Vol.  V.  S  s  trustees 
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trustees  in  the  same  situation  as  Mrs.  Squire  and  Mrs. 
Cheyne  would  have  been  in,  if  they  had  continued  in 
possession ;  and  the  whole  estate  which  they  had,  sub- 
ject to  the  mortgage  charge,  is  vested  in  the  defendant, 
the  defendant  being  the  survivor  of  these  trustees.  No 
other  person  can  be  said  to  have  a  distinct  equitable 
title  to  the  estate.  He  has  to  receive  the  profits  to 
pay  off  the  incumbrances,  to  enter  into  such  contract 
as  he  thinks  fit  with  the  annuitants,  and  to  pay  the 
different  creditors :  the  effect  of  the  deed  is  to  place 
him,  clear  of  these  liabilities,  in  the  same  situation  as 
Mrs.  Squire  and  Mrs.  Cheyne  would  have  stood  in,  sup- 
posing the  deed  had  never  been  executed  at  all.  We 
cannot  attend  to  the  circumstance  of  an  outstanding 
legal  estate  being  in  another  person  in  trust  to  secure 
the  annuities.  It  appears  to  me,  therefore,  that  the 
defendant  must  be  treated  as  the  proprietor  of  these  tolls, 
and  if  so,  that  this  action  is  maintainable. 


Taunton  J.  I  am  of  the  same  opinion :  and,  my 
brother  Parke  having  gone  so  minutely  into  the  different 
conveyances,  I  do  not  think  it  necessary  to  enter 
particularly  into  the  intricacies  of  these  deeds.  The  act . 
of  parliament  provides  that  the  clerk  shall  be  paid  by 
the  proprietor  of  the  tolls;  and  I  am  of  opinion  that  the 
defendant  may  be  treated  as  the  proprietor  so  as  to  be 
liable  in  this  action,  because  he  has  held  himself  out  to 
the  world  as  such,  and  has  done  various  acts  which 
no  other  person  but  a  proprietor  was  competent  to  do. 
For  instance,  he  has  stated  that  he  would  only  pay 
for  such  repairs  as  he  himself  should  order  to  be  done, 
thus  assuming  himself  to  be  the  person  who  had  the 
power  of  controlling  the  expenditure,  and  directing  the 
repairs.     He  has  also  appointed  a  person  to  collect  the 
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tolls;  he  has  checked  the  accounts  of  that  person,  and  1833. 
the  collector  under  his  authority  has  paid  the  current  — — 
expenses  of  the  navigation.  I  do  not  mean  to  say  that  against 
these  various  acts  would,  at  all  events,  make  him  liable 
as  a  proprietor  under  the  act;  but  I  think  they  throw 
upon  him  the  burthen  of  proving  that,  notwithstanding 
he  has  been  the  visible  and  ostensible  proprietor,  yet  the 
real  proprietor  is  some  other  person.  Has  he  done 
this?  The  only  other  person  whom  there  is  any 
pretence  for  calling  the  proprietor  is  the  representative 
of  Smithson,  under  the  deeds  of  1778 ;  but,  although  the 
legal  estate  passed  to  Smithson  for  the  purpose  of 
securing  the  annuities  mentioned  in  the  deed,  still  those 
annuities  were  only  a  charge  upon  the  estate :  the  legal 
estate  was  not  given  to  Smithson  in  the  character  of 
proprietor  of  the  navigation  in  the  sense  in  which  the 
word  "  proprietor "  appears  to  me  to  be  used  in  the 
act,  but  merely  to  secure  these  annuities.  I  think,  there- 
fore, the  legal  title  outstanding  in  Smithson' s  represent- 
ative is  no  bar  to  this  defendant  being  considered  a 
proprietor  within  the  act.  Then,  by  the  deed  of  1782, 
the  whole  interest  is  conveyed  to  the  defendant  and 
three  other  persons  whom  he  has  survived,  subject  to 
the  terms  granted  to  Smithson ;  every  thing  except  that 
which  was  outstanding  in  Smithson  is  conveyed  to  them, 
and  the  trusts  are  to  pay  the  creditors,  and  defray  the 
expenses  of  the  navigation  and  the  general  charges 
incident  thereto.  We  are  not  running  counter  to  the 
declared  objects  of  that  deed  in  saying  that  the  defend- 
ant is  liable  to  the  charge  now  in  question.  And, 
looking  at  all  the  deeds,  there  is  nothing  to  shew  that, 
although  Mr.  Yorke  may  have  been  the  ostensible 
proprietor,  some  other  person  remains  concealed,  who 
S  s  £  ought 
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ought  to  be  considered  the  real  proprietor.  I  think, 
therefore,  that  enough  appears  to  support  the  present 
action. 

Patteson  J.  I  am  entirely  of  the  same  opinion. 
The  formal  objections  are  clearly  answered;  and  the 
only  question  is,  what  is  the  meaning  of  the  word 
"  proprietor  "  under  the  act  of  parliament?  The  argu- 
ment, that  a  person,  to  be  such  proprietor,  must  have 
the  legal  estate,  appears  to  me  wrong;  I  think  the 
word  proprietor  is  not  used  in  that  strict  sense  in 
the  act.  The  facts  are,  simply,  that  Mrs.  Squire  hav- 
ing an  interest  in  the  tolls,  grants  annuities  to  two 
persons  in  1778,  and  for  the  purpose  of  securing  these 
annuities  she  leases  the  tolls  to  Smithson  for  life  and  for 
ninety-nine  years.  In  1779  she  grants  two  further  an- 
nuities by  another  deed  to  the  same  persons ;  and  it  is 
clear  there  must  have  been  a  subsequent  deed  in  1781, 
which  is  not  set  out  in  the  case,  by  which  the  four  an- 
nuities are  consolidated ;  for  such  a  deed  is  recited  in 
the  deed  of  1782.  Under  that  deed  of  1782  the  de- 
fendant takes  all  the  interest  that  was  left  in  Mrs.  Squire. 
She  certainly  must  be  considered  to  have  been  a  pro- 
prietor of  these  tolls,  though  she  had  granted  a  lease  of 
them  for  securing  the  annuities :  it  was,  in  fact,  merely  a 
charge  upon  the  tolls :  in  substance  she  was  a  proprietor. 
Why,  then,  is  not  the  defendant,  who  takes  all  her  in* 
terest,  a  proprietor  ?  He  is,  in  truth,  the  proprietor  of 
the  tolls,  taking  them  for  her  benefit,  and  to  distribute 
among  her  creditors,  and  having  the  equitable  interest 
vested  in  him  for  that  purpose.  The  case  seems  to  me 
to  come  directly  within  the  meaning  of  this  act  of  par- 
liament 
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Doe  dem.  John  Andrew  Gallini  against 
Francis  Albert  Gallini. 


EJECTMENT  for  manors,  lands,  &c.  in  the  county  Testator  being 

of  Berks.     Plea,  not  guilty.     At  the  trial  before  lands,  devised 

Bosanquet  J.,  at  the  Summer  assizes  for  the  county  of  fte^pon  u||^9 

Berks,  1832,  the  jury  found  a  special  verdict,  stating  as  J^^J, to 

follows:—  eldest  son  to 

receive  the 

Sir  John  Andrew  Gallini,  Knight,  being  seised  in  fee  pro**  fcr  Kfe. 

fo  &  and  as  to  other 

simple  of  the  manors  and  other  hereditaments,  one  fifth  pens,  to  permit 

his  two  dsugh* 

part  whereof  is  sought  to  be  recovered  by  the  lessors  of  ten  to  receive 

the  profits  for 
life ;  and  also,  upon  trust,  during  the  lives  of  his  said  children,  to  preserve  contingent 
remainders : 

And  after  the  decease  of  any  or  either  of  his  said  children,  be  devised  the  estate  to  him 
or  them  limited  for  life  as  aforesaid,  unto  all  and  every  his,  her,  or  their  child  or  children 
living  at  the  time  of  his,  her,  or  their  parents'  decease,  or  born  in  due  time  afterwards,  for 
their  lives  as  tenants  in  common ;  but,  nevertheless,  with  an  equal  benefit  of  survivorship 
among  the  rest  of  the  said  children,  if  more  than  one.  and  any  of  them  should  die  without 
leaving  iisue,  the  child  or  children  of  each  of  his  said  sons  and  daughters  taking  the  rents 
and  profits  of  his,  her,  or  their  parents'  estate  only  : 

And  from  and  after  the  decease  of  all  the  children  of  each  of  his  said  sons  and  daughters 
without  issue,  he  devised  the  estates  to  them  respectively  limited  as  aforesaid,  unto  and 
among  all  and  every  the  lawful  issue  of  such  child  or  children  (during  their  lives)  as 
tenauu  in  common,  and  to  descend  in  like  manner  to  the  issue  of  hit  suit  sons  and  daugh- 
ters respectively,  so  long  as  there  should  be  any  stock  or  offspring  remaining  i 

And  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daughters*  he  devised 
the  estates  so  limited  to  him,  her,  or  them  dying  witfumt  issue,  unto  the  survivors  of  his 
•aid  sons  and  daughters,  during  their  respective  lives,  in  equal  shares  as  tenants  in  common ; 
and  after  their  respective  deaths  he  devised  the  same  to  the  children  of  the  survivor  of  his 
■aid  sons  and  daughters,  during  their  respective  lives,  as  tenants  in  common,  with  such 
benefit:  of  survivorship  as  aforesaid ;  and  after  the  decease  of  all  of  them,  to  the  issue  of 
such  children,  in  like  manner  as  he  had  before  devised  the  original  estate  of  each  of  his  said 
sons  and  daughters : 

And  for  default  or  in  failure  of  issue  of  all  bis  said  sons  [and  daughters  except  one,  be 
devised  all  his  said  estates  unto  his  only  surviving  son  or  daughter  in  fee. 

Held,  that  under  this  will,  the  eldest  son  of  the  testator  did  not  take  an  estate  tail 
(unless  in  remainder),  but  an  estate  for  life;  that  his  children  took  estates  tail  in  undivided 
shares,  as  tenants  in  common. 

The  doctrine  that,  in  construing  a  devise,  the  general  intent  is  to  be  preferred  to  the 
particular  intent,  is  incorrect  and  vague ;  the  true  rule  of  construction  is,  that  technical 
words,  or  words  of  known  legal  import,  must  have  their  legal  effect,  even  tboupli  the 
testator  use  inconsistent  words ;  unless  the  inconsistent  words  are  of  such  a  nature  as  to 
make  it  clear  that  the  technical  words  are  not  used  in  their  proper  sense. 

S  s  3  the 
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the  plaintiff  in  this  action,  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  the  19th 
day  of  October  1799,  and  thereby  devised  unto  certain 
trustees  and  their  heirs,  all  his  manors,  farms,  lands, 
tenements,  and  hereditaments  situate  at  Yattenden  or 
elsewhere  in  the  county  of  Berks ;  also  two  messuages 
in  Hanover  Square  in  the  county  of  Middlesex,  in  the 
several  occupations  of  Dr.  Osborne  and  William  Main- 
waring,  with  the  appurtenances;  and  also  his  estates 
in  France,  therein  described ;  habendum  to  the  uses  or 
upon  the  trusts,  and  for  the  intents  and  purposes  there- 
inafter expressed ;  that  is  to  say,  as  for  and  concern- 
ing his  manors,  lands,  &c.  in  the  county  of  Berks, 
upon  trust  to  permit  his  son  Francis  Cecil  GaUini  to 
receive  the  rents,  issues,  and  profits  thereof  (except 
certain  timber)  for  his  natural  life,  his  said  son  there- 
out paying  or  providing  for  the  maintenance,  support, 
and  necessaries  of  testator's  wife  Lady  Gallini,  for  her 
life ;  and  as  for  the  messuage  in  Hanover  Square,  in  the 
occupation  of  W.  M.,  upon  trust  to  permit  testator's 
daughter  Jesse  to  receive  the  rents  and  profits  for  her 
life;  and  as  for  the  messuage  in  Hanover  Square,  in 
the  occupation  of  Dr.  Osborne,  upon  trust  to  permit 
testator's  daughter  Louise  to  receive  the  rents  and  profits 
for  her  life;  and  as  for  his  estates  in  France,  upon  trust 
to  permit  his  son  John  to  receive  the  rents  and  profits 
for  his  life,  subject  to  interest  on  the  mortgage  thereof. 
The  will  then  proceeded  as  follows :  — 

"  And  from  and  after  the  determination  of  the  several 
and  respective  estates  of  my  said  sons  and  daughters  of 
and  in  the  said  manors,  farms,  lands,  messuages, 
tenements,  and  hereditaments  in  England,  and  the  said 

estates 
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estates  in  France,  I  give  and  devise  the  same  estates        1833. 
unto  the  said  trustees  and  their  heirs  during  the  several      ^     , 
lives  of  my  said  children,  upon  trust  to  preserve  the       Gaiaihi 
contingent  remainders  hereinafter  limited   from  being       Oallim. 
defeated  or  destroyed,  &c. ;  but  nevertheless  to  permit 
and  suffer  my  said  sons  and  daughters  to  receive  and 
take  the  rents,  issues,  and  profits  of  the  several  estates 
devised  in  trust  for  them   respectively  for  and  during 
their  natural   lives  (except  in   case  of  the  forfeiture 
hereinafter  declared) :  And  from  and  immediately  after 
the  decease  of  any  or  either  of  my  said  children  Francis, 
Jesse,  Louise,  and  John,  or  in  case  of  such  forfeiture,  I 
give  and  devise  the  estate  or  estates  to  him,  her,  or  them 
respectively  limited  for  life  as  aforesaid,  unto  and  among 
all  and  every,  his,  her,  or  their  child  or  children  lawfully 
begotten,  which  shall  be  living  at  the  time  of  his,  her,  or 
their  decease,  or  born  in  due  time  afterwards,  for  and 
during  their  natural  lives,  as  tenants  in  common  and 
not  as  joint  tenants;    but  nevertheless  with  an  equal 
benefit  of  survivorship  among   the  rest  of  the  said 
children,  if  more  than  one,  and  any  of  them  shall  die 
without  leaving  'issue ;  the  child  or  children  of  each  of 
my  said  sons  and  daughters  taking  the  rents  and  profits 
of  his,  her,  or  their  parent's  estate  or  estates  only:  And 
from  and  after  the  decease  of  all  the  children  of  each  of 
my  said  sons  and  daughters  without  issue,  I  give  and 
devise  the  estate  or  estates  to  them  respectively  limited 
as  aforesaid  unto  and  among  all  and  every  the  lawful 
issue  of  such  child  or  children  (during  their  lives)  as 
tenants  in  common,  and  to  descend  in  like  manner  to 
the  issue  of  my  said  sons  and  daughters  respectively  so 
long  as  there  shall  be  any  stock  or  offspring  remaining; 
And  for  default  or  in  failure  of  issue  of  any  of  my  said 
S  s  4-  sons 
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sons  and  daughters,  I  give  and  devise  the  estate  or 
estates  so  limited  to  him,  her,  or  them  dying  without 
issue,  unto  the  survivors  of  my  said  sons  and  daughters 
during  their  respective  natural  lives,  in  equal  shares  as 
tenants  in  common,  subject  to  the  forfeiture  hereinafter 
declared ;  and  after  their  respective  deaths,  I  give  and 
devise  the  same  to  the  children  of  the  survivor  of  my 
said  sons  and  daughters  during  their  respective  lives  as 
tenants  in  common,  with  such  benefit  of  survivorship  as 
aforesaid ;  and  after  the  decease  of  all  of  them,  to  the 
issue  of  such  children  in  like  manner  as  I  have  before 
devised  the  original  estate  of  each  of  my  said  sons  and 
daughters ;  and  for  default  or  in  failure  of  issue  of  all 
my  said  sons  and  daughters  except  one,  I  give  and 
devise  all  my  said  freehold  estates  unto  my  only 
surviving  son  or  daughter,  to  hold  to  him  or  her,  and 
his  or  her  heirs  and  assigns  for  ever." 

"  Provided  always,  and  I  do  hereby  declare  it  to  be 
my  will,  and  direct,  that  my  said  sons  and  daughters,  or 
any  of  them,  or  any  of  their  issue,  shall  have  no  power 
or  authority  whatsoever,  either  at  law  or  in  equity,  by 
virtue  of  this  my  will,  or  the  trusts  thereof,  to  bargain, 
sell,  assign,  release,  or  convey  their  respective  interests 
in  my  said  freehold  estates  for  their  respective  lives,  or 
any  other  term,  right,  or  interest  therein,  either  by  way 
of  sale  and  purchase,  mortgage  or  otherwise,  neither  shall 
any  annuity,  yearly  rent-charge,  or  any  other  sum  or 
sums  of  money  whatsoever  be  granted,  assigned,  or  made 
payable  out  of  the  said  freehold  estates,  or  any  parts  or 
shares  thereof  to  which  they  may  become  eventually 
entitled,  or  the  rents  and  profits  thereof,  or  any  part 
thereof,  by  my  said  sons  and  daughters,  or  any  or  either 
of  them,  or  the  issue  of  any  or  either  of  them,  to  any 

person 
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person  or  persons  whomsoever,  for  their  respective  lives,        1833. 

or  any  shorter  term  therein,  for  any  sum  or  sums  of      _ 

J  .  Doidem. 

money,  or  any  other  consideration,  or  upon  any  other       Gau.hu 

account,  or  in  any  other  shape  or  manner  whatsoever ;       Galum. 

and  in  the  event  of  any  of  my  said  sons  and  daughters, 

or  the  issue  of  any  of  them,  doing  or  suffering  any  thing 

to  be  done  contrary  to  the  true  intent  and  meaning 

of  this  my  will,  I  do  hereby  declare  that  their  estate 

and  interest  of  and  in  the  said  manors,  farms,  lands, 

messuages,  hereditaments,  and  premises  shall  cease  and 

determine  and  be  immediately  forfeited."     The  testator 

gave  the  trustees,  and  also  his  said  sons  and  daughters, 

power  of  leasing  for  twenty-one  years,  upon  the  terms 

in  the  will  mentioned ;  ami  he  devised  the  timber  above 

mentioned  to  the  trustees,  upon  certain  trusts  declared 

in  that  behalf. 

The  testator  died  on  the  5th  of  January  1805.  On  a 
trial  at  law  in  Trinity  term  1807,  on  an  issue  directed 
by  the  Court  of  Chancery,  a  verdict  was  found  in  favour 
of  the  will ;  and  by  a  decree  of  the  said  Court,  dated  the 
1st  of  August  1810,  it  was  declared  that  the  said  wiH 
ought  to  be  established.  There  was  issue  of  the  testator 
living  at  the  time  of  his  decease,  Francis  Cecil  Gallini, 
in  the  said  will  called  Francis  Cecil  Gattini  his  eldest 
son  and  heir  at  law,  and  two  daughters,  Jesse  and 
Louise.  John  Gattini  and  Lady  Gallini  died  in  the 
lifetime  of  the  testator.  At  the  time  of  the  testator's 
decease  there  was  lawful  issue  of  the  said  Francis  C. 
Gallini  living,  viz.  John  Andrew  Gallini,  the  lessor  of 
the  plaintiff,  and  eldest  son  of  the  said  Francis  C.  Gal- 
lini :  Mary  Gallini,  Arthur  Gallini,  and  Frances  Ann 
Penelope  Harriet  Gallini. 

Francis 
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Francis  Cecil  GaUini  died  on  the  19th  of  May  1815, 
intestate  as  to  the  real  estates,  leaving  issue,  the  said 
John  Andrea)  GaUini,  and  the  said  Mary  GaUini,  and 
Arthur  GaUini;  and  also  the  defendants  Alfred  Lambert 
GaUini,  and  Francis  Albert  GaUini,  and  they  have  all 
since  attained  the  age  of  twenty-one  years.  Frances 
Ann  Penelope  Harriet  GaUini  died  under  age  in  the  life- 
time of  her  father. 

The  said  Jesse  GaUini  and  Louise  GaUini  are  both 
living  unmarried  and  without  issue. 

The  premises  comprised  in  the  declaration  in  eject- 
ment are  the  premises  in  the  county  of  Berks  devised  by 
the  will  of  the  said  Sir  John  Andrew  GaUini.  Francis 
Cecil  GaUini,  the  testator's  eldest  son,  was  in  possession 
of  the  Berkshire  estates  under  the  said  will  at  the  time 
of  his  decease. 

The  lessor  of  the  plaintiff  is  the  heir  at  law  of  Francis 
Cecil  GaUini  and  of  the  testator,  and  also  heir  of  the 
body  of  the  said  Francis  C.  GaUini,  and  attained  the 
full  age  of  twenty-one  years  on  the  13th  of  March  1822, 
when  under  an  order  of  the  Court  of  Chancery  he  was 
put  into  and  has  ever  since  been  in  possession  and  in 
the  receipt  of  the  rents  and  profits  of  one  undivided  fifth 
part  of  the  said  estates. 

Under  another  order  of  the  said  Court  of  Chancery 
the  defendant  Francis  Albert  GaUini  was  on  his 
attaining  the  age  of  twenty-one  years,  namely,  on  the 
17th  of  January  1827,  put  in  possession  and  receipt 
of  one  other  undivided  fifth  part  of  the  said  estates, 
claiming  to  be  entitled  thereto  under  the  said  will,  and 
still  is  in  possession  of  the  same.  The  ejectment  is 
brought  to  recover  the  said  fifth  part  of  the  estates  in 

Berks 
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Berks  -  so  in  possession  of  Francis  Albert  Gattim.  18S& 
Such  possession  by  him  has  been  and  is  adverse  to  tT~TZL 
the  lessor  of  the  plaintiff  Galum 

On  the  14th  of  May  18 32,  the  lessor  of  the  plaintiff      Gauxm. 
made  an  actual  entry  upon  all  the  devised  premises  in 
Berkshire. 

The  case  was  argued  in  Trinity  term  18SS  (a). 

Lynch  for  the  lessor  of  the  plaintiff.  The  testator's 
object  was  twofold.  First,  to  continue  his  estates  in  his 
descendants  from  generation  to  generation  while  any  of 
the  stock  should  remain.  This  was  a  legal  object. 
Secondly,  to  continue  them  so  that  his  descendants 
should  take  for  their  lives  only  from  generation  to 
generation.  That  was  an  illegal  object.  The  devisees, 
from  whom  stocks  were  to  arise,  are  the  sons  and 
daughters.  The  testator  gives  them  only  an  estate  for 
their  lives;  and  it  is  not  to  go  over  to  the  ultimate 
devisee  until  there  is  a  total  failure  of  their  issue.  The 
result  in  law  is,  that  the  sons  and  daughters  took  estates 
tail.  That  construction  is  necessary  to  effect  the  legal 
and  paramount  intention  of  the  testator.  The  general 
rule  is,  that  where  an  estate  is  devised  to  a  person  for 
life,  with  a  devise  over  which  is  not  to  take  effect  while 
there  is  any  issue  of  the  devisee  for  life,  if  there  be  no 
words  in  the  will  under  which  the  issue  can  take  as 
purchasers,  then,  in  order  to  carry  the  manifest  general 
intent  of  the  testator  into  effect,  the  particular  intent  b 
disregarded,  and  the  estate  devised  for  life  is  enlarged 
into  an  estate  tail,  so  as  to  let  in  all  the  issue  of  the 
first  devisee :  Robinson  v.  Robinson  (6),  Doe  v.  Applin  (c), 

(a)  Before  Denman  C.  J.,  LUUedalc,  Parte,  mad  PaUeton  Je» 
(6)  1  Burr.  58.     9  Fet.  995.  (c)  4  T.  R.  89. 

Je$mn 
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Jesson  v.  Wright  (a)9  Doe  v.  Smith  (b)9  Doe  v.  Co9per  (c)f 
Bennett  v.  Lord  Tankerville  (d)9  Wood  v.  Baron  (e)9 
Frank  v.  Stovin  (g)9  Pierson  v.  Vickers  (h)9  Doe  v. 
Harvey  (i).  Nothing  can  be  more'  striking  than  the 
different  modes  of  disposition  made  use  of  by  testators 
to  carry  their  intentions  into  effect.  But  for  the  doc- 
trine that  the  particular  intent  was  to  yield  to  the 
general  intent,  it  would  have  been  impossible  that  all 
of  these  decisions  should  be  as  uniform  as  they  have 
been.  To  carry  into  effect  the  general  intent,  the  par- 
ticular disposition  has  been  disregarded.  Let  this  prin- 
ciple be  applied  to  the  present  case.  The  intention  of 
the  testator,  that  the  estate  should  not  go  over  until  a 
general  failure  of  issue  of  his  sons  and  daughters,  can 
only  be  carried  into  effect  by  giving  the  sons  and 
daughters  an  estate  tail.  It  is  settled  by  the  decisions, 
that  when  the  intention  of  the  testator  appears  to  be  to 
provide  for  all  the  lineal  descendants  of  the  devisee,  and 
that  the  estate  is  not  to  go  over  until  a  total  failure  of 
the  issue  of  such  devisee,  the  devisee  shall  take  an  estate 
tail  notwithstanding  the  inaptitude  of  the  words  used 
for  that  purpose.  Particular  expressions  used  by  the 
testator,  which  might  have  the  effect  of  counteracting 
the  general  object;  dispositions  made  by  him,  militating 
against  that  object;  jnodifications  endeavoured  to  be 
introduced  by  him  into  the  descent;  have  all  been  over- 
looked in  favour  of  the  general  intention.  It  will  be  con- 
tended in  this  case,  that  the  surviving  sons  and  daugh- 
ters of  F.  C.  Gallini  take  estates  tail.     In  answer  to  this, 


(a)  3  .fifty*.  51. 
(c)  I  East,  229. 
(e)  lEa#,259. 
(A)  5  East,  548.     9  Smith,  ISO. 


(6)  7  T.  R.  531. 
(d)  19  Fes.  17a 
(g)  3  East,  548. 
(i)  4B.JC*  610. 
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it  is  only  necessary  to  say  that  the  words  of  the  will  do        1883. 

not  warrant  such  a  construction ;  for  the  estates  given 

Dos  don. 
to  the  grandchildren  surviving,  are  only  given  for  their       Galum 

agahut 

lives;  as  in  like  manner,  the  estates  to  the  sons  and  Galuni. 
daughters  are  only  given  for  their  lives.  Besides, 
suppose  a  son  to  have  died  in  the  lifetime  of  the 
testator,  and  to  have  left  issue,  that  issue,  according 
to  the  construction  contended  for  on  the  other  side, 
would  be  disinherited.  The  general  intention,  there- 
fore, cannot  be  effected  except  by  holding  that  the  sons 
and  daughters  of  the  testator  took  estates  tail.  The 
words  "  without  issue,"  in  the  devise  to  the  grand- 
children, after  the  death  of  their  parents,  must  be 
rejected  as  insensible ;  for  the  testator  afterwards  directs 
that  the  estates  are  to  descend  to  the  issue  of  such  child 
or  children  during  their  lives,  and  so  on  to  the  issue  of 
his  sons  and  daughters,  so  long  as  there  shall  be  any  stock 
or  offspring  remaining;  and  for  default  of  issue  of  his 
sons  and  daughters,  he  gives  the  estates  so  limited  to 
him,  her,  or  them  dying  without  issue  unto  the  survivors 
of  his  sons  and  daughters  for  life,  in  equal  shares  as 
tenants  in  common,  and  after  their  death  to  the  children 
of  the  survivors  during  their  lives,  as  tenants  in  common ; 
and  after  the  decease  of  all  of  them,  to  the  issue  of  such 
children.  The  words  "  without  issue"  in  the  devise  to 
the  grandchildren,  if  retained,  must  be  read  as  if  they 
were  "  leaving  issue;"  and  then  the  effect  will  be  that 
the  estate  left  to  each  of  the  sons  and  daughters  will  go 
to  the  whole  line  of  issue  of  those  sons  and  daughters 
respectively,  and  only  on  failure  of  that  issue  go  over* 
The  word  issue  there  must  be  construed  as  a  word  of 
limitation.  Unless  it  be  so  construed,  the  bequest  over 
to  the  issue  will  be  too  remote.   A  devise  to  the  children 

of 
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of  the  sobs  and  daughters  unborn  in  the  lifetime  of  the 
testator  would  be  void,  Jee  v.  Audley  (a),  Leake  v.  ifc- 
binson  (ft) ;  and  if  that  limitation  be  too  remote,  every 
other  limitation  is  so*  At  all  events,  the  words  "  without 
issue,"  when  applied  to  the  grandchildren  surviving, 
ought  not  to  have  a  greater  effect  in  enlarging  their 
estates  to  estates  tail,  than  the  same  words  when  applied 
to  the  sons  and  daughters  in  the  subsequent  part  of  the 
wilL  Give  the  words  "  without  issue"  that  effect  when 
applied  to  the  sons  and  daughters,  and  no  descendant 
will  be  disinherited,  and  the  general  object  of  the  tes- 
tator will  be  carried  into  effect.  This  case  is  not 
distinguishable  from  Murtkwaite  v.  Jenkinson  (c),  and 
Wollen  v.  Andrews  (d).  In  the  first  of  those  cases,  the 
devise  was  to  the  testator's  three  nieces  equally  for  their 
respective  lives,  and  after  the  decease  of  each,  the  law- 
ful issue  of  each  to  have  his  or  her  mother's  share  for 
life  in  like  manner,  and  if  either  of  the  nieces  should 
die  in  the  lifetime  of  the  others  or  other  of  them  with- 
out issue,  her  share  was  to  go  equally  to  the  survivors 
for  their  lives,  and  afterwards  to  the  lawful  issue  of  the 
survivors  in  like  manner;  and  if  all  the  others  and  their 
issue  save  one  should  die  without  issue,  then  the  sur- 
vivor was  to  have  the  whole  for  her  life;  and  after  her 
decease,  the  lawful  issue  of  such  surviving  niece,  if  more 
than  one,  to  have  the  whole  equally;  and  if  but  one,  then 
such  one  should  have  the  whole  of  such  part  as  was 
personal  to  his  or  her  own  use ;  and  to  hold  such  part 
sb  freehold  to  them,  and  each  of  them,  if  more  than 
one,  their  and  his  or  her  heirs  and  assigns  as  tenants  in 


(•)   lGNr,324. 

I?)  tB.tawi. 


(ft)  SAfcr.365. 
(«*)  2Bmg.  126. 
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common;  if  but  one,  then  to  such  one,  his,  or  her  heirs''      18SS. 
and  assigns  for  ever.     The  Court  of  King's  Bench  de-       — — 

Doe  dem. 
tided  that,  if  the  devise  had  been  of  the  legal  estate,  the       Galu« 

three  nieces  would  have  been  tenants  in  tail.  They  alsq  Gaujio. 
held  that  there  were  cross  remainders  in  tail  among  the 
nieces ;  and  it  was  decided  that  an  only  child  of  one  of 
the  nieces,  if  he  survived  his  mother  and  two  aunts,  and 
they  should  have  no  other  child,  would  be  tenant  in  tail 
of  the  freehold.  In  Wollen  v.  Andrews  (a),  the  words 
child  or  children  are  used  in  the  gift  to  the  grand- 
children, as  in  this  will,  and  the  gift  to  them  is  for 
life  only,  with  a  gift  over  in  like  manner  to  their 
children,  and  the  estate  tail  was  raised  on  the  gift  over  to 
the  other  children  of  the  testator  in  the  event  of  any  of 
his  children  dying  without  issue.  Mortimer  v.  West  (b) 
is  also  a  case  nearly  resembling  the  present, 

Talfourd  Serjt.  for  the  defendant  A,  Gallinu 
The  lessor  of  the  plaintiff  cannot  succeed  unless  he 
satisfy  the  Court  that  Francis,  the  eldest  son  of  the 
testator,  took  an  estate  tail.  It  is  sufficient  for  the  de- 
fendants to  establish  that  this  is  not  so.  But  the  con- 
struction they  contend  for  is,  that  the  named  sons  and 
daughters  of  the  testator  took  respectively  estates  for 
life  in  the  several  premises  devised  to  them,  with  re- 
mainders in  tail  to  their  children  who  should  survive 
them  respectively,  with  cross  remainders  in  tail  among 
their  respective  issue.  The  first  step  towards  ar- 
riving at  the  true  construction  of  the  devise  is  to 
disentangle  it  of  the  confused  terms  in  which  it  is 
couched.     It  is  obvious  that  there  is  something  omitted 

(a)  3  fifty.  126.  (6)  2  fun.  274. 

or 
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or  inserted  by  mistake,  or  some  words  used  out  of  their 
ordinary  grammatical  construction.  Now,  first,  it  may 
be  fit  to  refer  to  the  parts  of  the  will  preceding  the 
clause  on  which  the  question  arises.  The  testator, 
having  devised  all  his  estates  to  trustees  in  terms 
sufficiently  large  to  give  them  a  fee,  proceeds  to 
designate  the  parties  in  whose  favour  the  devise  is  made. 
He  first  gives  to  his  son  Francis  an  estate  in  Berkshire, 
to  his  daughters  Jesse  and  Louise  estates  in  Hanover 
Square  respectively,  and  to  his  son  John  an  estate  in 
France,  in  terms  which  clearly  denote  only  estates  for 
life,  unless  by  legal  implication  they  are  enlarged  into 
estates  tail.  He  next  interposes  a  trust  estate  to  pre- 
serve contingent  remainders,  thereby  strongly  confirm- 
ing his  intention  to  give  to  his  sons  and  daughters, 
whom  he  has  named,  estates  for  life  only.  Then,  in 
case  of  the  death  of  any  of  his  named  children,  or  the 
forfeiture  of  their  estate,  he  gives  the  estates,  limited  to 
them  for  life,  to  the  children  of  each  who  shall  be  living 
at  the  time  of  the  parent's  decease,  or  born  in  due  time 
afterwards,  —  estates,  in  terms,  for  life  only,  in  the  pre- 
mises antecedently  devised  for  life  to  their  respective 
parents ;  all  such  children  to  take  as  tenants  in  common, 
with  benefit  of  survivorship  if  any  one  shall  die  without 
leaving  issue.  The  words  "  without  leaving  issue  "  will 
probably  enlarge  the  estate  of  these  the  devisor's  grand- 
children, who  have  survived  their  parents,  into  estates 
tail.  So  far  there  is  no  obscurity  or  legal  difficulty. 
But  the  next  clause  proceeds,  —  "  And  from  and  after 
the  decease  of  all  and  every  the  children  of  each  of  my 
said  sons  and  daughters  without  issue."  The  question 
is,  what  the  word  each  means  here ;  —  it  cannot  mean 
if  all  the  children  of  each  of  his  sons  and  daughters  shall 

die 
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die  without  issue,  then  the  lawful  issue  shall  take,  for        J 833. 

the  race  would  be  extinct.     But  each  must  be  read  dis-       "     7~ 

Dot  dean. 

tributively ;  as,  "  any,"  or,  "  either."  Then  it  will  read  Galuot 
thus: — "  And  from  and  after  the  decease  of  all  the  Gallwi. 
children  of  any  of  my  said  sons  and  daughters  without 
issue,  I  devise  the  estate  or  estates  to  them  respec- 
tively limited  as  aforesaid,  unto  the  lawful  issue  of  such 
child  or  children."  But  the  word  such  cannot  refer 
back  to  the  children  who  have  died  without  issue ;  it 
must  have  relation  to  something  subsequent,  and  it  must 
be  read  as  implying  "  as  shall  have  issue,"  thus  provid- 
ing for  the  cross  remainders  among  the  issue  of  the 
respective  children,  and  so  on  for  all  time.  The  first 
takers  then  have  estates  for  life,  with  remainder  to  their 
surviving  children  in  tail,  with  cross  remainders  in  tail 
among  the  issue  of  each  of  the  grandchildren.  It  is 
observable,  that  in  speaking  of  the  grandchildren  the 
testator  uses  the  term  children,  which  is  a  word  of 
purchase,  whereas,  in  speaking  of  the  succeeding  ge- 
nerations, he  uses  the  term  issue,  which  is  a  word  of 
limitation. 

The  difficulty  in  the  way  of  the  present  construction 
is,  that  the  testator  has  followed  out  the  grandchildren 
before  he  has  provided  for  the  death  of  the  children  with- 
out issue.  But  his  mind,  carried  beyond  its  immediate 
purpose,  now  reverts  to  it  again.  He  provides  for  the 
failure  of  issue  of  either  of  his  sons  and  daughters,  by 
devising  the  estates  of  those  dying  without  issue  to  the 
survivors  during  their  respective  natural  lives,  in  equal 
shares,  as  tenants  in  common.  "  And  after  their  respec- 
tive deaths,  then  to  the  children  of  the  survivor:"  that  must 
mean  survivors.  Then  to  the  issue  of  the  children.  And 
for  default  of  issue  of  all  except  one,  then  to  the  sole 
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survivor  of  all  for  ever.  The  words  "  dying  without 
issue  "  may  be  resorted  to  to  enlarge  the  estate  of  the 
first  takers ;  but  that  is  not  their  meaning  here.  Look- 
ing to  the  whole  will,  the  term  "  dying  without  issue9' 
must  mean  "  dying  without  such  issue."  Ginger  dem. 
White  v.  White  (a)  and  Blackboni  v.  Edgeley(b)  shew 
that  "  without  issue,"  may  mean  "  without  such  issue." 
In  Morse  v.  The  Marquis  of  Ormond(c),  the  words 
"  after  failure  of  issue  "  were  construed  to  mean  "  the 
failure  of  the  issue  aforesaid."  If  the  words  without 
issue  are  so  read  here,  the  limitation  contended  for  on 
the  other  side  fails.  Bui  supposing  the  expressions 
relied  on  denote  an  estate  tail,  it  does  not  follow  that 
this  is  an  estate  tail  in  Francis  in  possession,  to  the  effect 
of  entirely  defeating  the  gift  to  his  children  as  tenants 
in  common.  Suppose  one  object  of  the  testator  was  to 
embrace  all  the  issue  of  Francis,  without  defeating  the 
express  estates  given  to  the  children  of  Francis  who 
should  be  living  at  the  time  of  his  death  and  their  issue, 
this  object  may  be  effected  and  under  these  terms,  by 
giving  to  Francis  an  estate  tail  iff  remainder,  expectant 
on  the  determination  of  the  estates  tail  to  such  of  his 
children  as  may  survive  him.  To  hold  that  the  first 
takers  take  an  estate  tail  in  remainder  removes  the  diffi- 
culty suggested  in  case  of  a  son  dying  in  the  lifetime  of 
the  testator. 

This  case  is  distinguishable  from  Murtkmaitc  v.  Jen- 
kinson  (d)  and  Mortimer  v.  West  (*),  because,  here,  the 
intention  of  the  testator  is  to  provide  for  the  children  of 
his  children  who  should  be  living  at  the  time  of  their 
parents'  death.     In  the  former  case,  it  is  obvious  that  the 


(a)  WtiUs,348. 
(c)  1  But  sell,  582. 
(0  S  Simtmt,  274. 


(b)  1  Peere  Williams,  600. 
(d)  2B.$C.  357. 
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spring;  and  to  them,  therefore,  an  estate  tail  was  given  ^^ 

by  implication,  on  account  of  a  devise  over  on  failure       Galuve 
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of  issue.  In  this  case,  it  is  equally  obvious  that  the  Oalum. 
children  of  the  first  takers,  living  at  the  time  of  their 
parents'  deaths,  are  the  stirpes.  All  the  arguments  in 
Murthwaite  v.  Jenkinson  tend  to  shew  not  an  estate  tail 
in  Francis,  but  in  the  children  of  Francis,  who  are  in 
the  situation  of  the  nieces.  So  in  Mortimer  v.  West  (a), 
the  relative  position  of  the  children  of  Martha  Davies, 
who  were  held  to  take  estates  t&il,  is  not  to  the  first 
takers  here,  but  to  the  present  defendants.  The  first 
devise  there,  is  to  trustees  for  the  life  of  Martha  Davies. 
Martha  Davies,  then,  stands  for  Francis  3  and  then  the 
trust  is  after  her  death  and  that  of  the  testator's  wife,  to 
pay  and  divide  the  rents  among  the  named  children  of 
Martha  Davies,  or  such  of  them  as  shall  be  living  at 
the  time  of  the  testator's  decease,  or  born,  &c,  share 
and  share  alike  for  their  several  lives;  and  from  and 
after  the  decease  of  every  of  the  said  children  leaving 
issue,  the  limitations  are  as  in  the  present  case.  In  con- 
struing a  will,  the  paramount  intent  is  to  guide,  but  the 
rule  also  is,  (as  laid  down  by  Lord  Redesdale  in  Jesson 
v.  Wright  (6), )  "  that  technical  words  shall  have  their 
legal  effect,  unless,  from  subsequent  inconsistent  words, 
it  is  very  clear  that  the  testator  meant  otherwise." 

Coote  was  also  heard  for  Alfred  Lambert  Gallini,  who 
was  defendant  in  another  case  in  which  a  similar  verdict 
had  been  taken.  The  rule  is,  not  that  the  particular 
intent  shall  be  sacrificed  to  the  general  intent,  but  that 

(a)  2  Simon*,  274.  (6)  2  Bligh,  57. 
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the  general  intent  shall  be  carried  into  effect,  having 
regard  to  the  particular  intent,  so  far  as  it  is  consistent 
with  the  rules  of  law.  The  observations  which  fell 
from  Lord  Kenyan  in  The  dem.  Bean  v.  Halley  (a), 
shew  that  he  understood  the  rule  in  this  sense.  That 
case  in  some  material  points  resembles  the  present. 
There,  the  devise  was  to  the  testator's  nephew  A.  and 
his  assigns  for  life,  without  impeachment  of  waste,  and 
after  his  decease,  to  the  eldest  son  of  his  said  nephew  A* 
lawfully  to  be  begotten,  and  the  heirs  of  such  eldest  son, 
upon  condition  that  such  eldest  son  should  be  christened 
by  the  name  of  JP«,  and  in  default  of  issue  male  of  his 
said  nephew,  then  over  to  his  nephew  B.  and  his  eldest  son 
in  like  manner.  The  Court  of  King's  Bench  held  that 
the  evident  intention  being  that  B.  and  his  issue  should 
.  not  take  until  the  male  issue  of  A.  should  have  become  ex- 
tinct, A.  took  an  estate  tail  by  implication,  and  then  the 
limitations  were  to  be  read,  to  A.  for  life,  remainder  to 
his  eldest  son  in  tail  male  (and  not  in  fee  as  had  been 
contended),  remainder  to  A.  himself  in  tail  male,  re- 
mainder over.  In  that  case  the  devise  was  to  a  par- 
ticular class  of  children,  i.  e.  the  eldest  sons  of  the  first 
takers,  and  not  to  all  their  sons  generally.  In  the  pre- 
sent case,  also,  the  limitation  is  to  a  particular  class  of 
children,  viz.  to  children  living  at  the  death  of  the 
tenants  for  life,  and  not  to  all  the  children.  In  Parr 
v.  Swindells  (b)  a  gift  of  real  estate  to  A.  for  life,  with 
remainder  to  her  children  (without  any  words  of  limit- 
ation) as  tenants  in  common,  and  in  case  A.  should  die 
without  leaving  lawful  issue,  then  with  remainder  over, 
was  held  to  be  a  gift  to  A.  for  life,  with  remainder  to 


(a)  8  r.  R.  9. 


(6)  4  Russt  285. 
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her  children  for  life,  with  remainder  to  A.  in  tail.     It        1833. 

has   been    argued   that    the   will    must  be  construed,        — — 
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in  one  part,   as   if  the   words   "  without  issue"  were       Gamjni 

"leaving  issue;"  but  the  Court  will  not  change  the  Galliki. 
words  of  the  will  unless  it  be  clear  that  the  legal 
intent  of  the  testator  will  thereby  be  effected.  Now 
here  the  testator  first  gives  estates  for  life,  with  re- 
mainder to  children  living  at  the  death  of  their  parents, 
with  benefit  of  survivorship  if  any  of  them  die  without 
issue*  His  attention  would  naturally  be  next  drawn  to 
the  supposition  that  all  such  children  might  die  without 
issue;  and  the  next  sentence  in  the  will  is  consistent 
with  that  supposition.  He  then  certainly  introduces  a 
clause  which  is  inconsistent  with  that  idea,  viz.  a  limit- 
ation to  the  issue  of  such  children  after  the  decease  of 
all  of  them  without  issue ;  and  it  must  be  further  argued 
that  the  words  "  after  the  decease  of  all "  are  to  be 
altered  into  "  after  the  decease  of  any ;"  so  that  a  double 
alteration  would  be  in  the  will,  the  effect  of  which  would 
be  to  let  in  limitations  which  are  in  themselves  contrary 
to  law,  as  too  remote.  But  although  a  court  of  justice, 
in  construing  a  will,  may,  from  what  is  expressed,  neces- 
sarily imply  an  intent  not  particularly  specified  in  words ; 
yet  it  cannot,  from  arbitrary  conjecture,  though  founded 
upon  the  highest  degree  of  probability,  add  to  a  will,  or 
supply  the  omissions.  Per  Lord  Mansfield  in  Chapman 
v.  Brown  (a).  Here,  the  best  course  will  be,  to  allow 
the  will  to  stand  as  it  is  written,  and  put  such  con- 
struction upon  it  as  the  words  will  admit  of.  And  the 
result  of  such  a  construction  will  be,  that  F.  C.  Gallini 
will  take  an  estate  for  life ;  to  go  over,   if  he  dies 

(a)  3  Burr.  1634. 
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without  issue,  which,  in  other  words,  is  an  estate  tail. 
In  reference  to  the  gift  over  on  a  general  failure  of 
the  issue  of  the  testator's  sons  and  daughters,  it  may 
be  observed  that  in  the  case  of  Bennett  v.  Lawe(a)9 
where  there  was  a  devise  to  Z>.,  L.,  F.f  and  S.  (females), 
and  in  case  any  of  them  died  leaving  a  daughter  or 
daughters,  her  share  to  go  to  such  daughters  in  se- 
niority, but  if  any  of  them,  D.,  i.f  F.,  and  &,  should 
die  without  issue  in  the  lifetime  of  M.,  C.»  A.,  and  JV.t  the 
share  of  her  and  them  so  dying  to  go  to  F.  and  others 
in  succession,  all  the  rest  and  residue  of  the  devisor's 
estates  to  go  to  D. :  it  was  held  that  D.,  Z*,  F.,  and  &, 
and  their  daughters,  took  estates  for  life  only,  notwith- 
standing the  limitation  over  on  a  general  failure  of  issue, 
and  that  ZX  had  a  remainder  in  fee  in  the  whole. 
Therefore,  it  is  not  so  clear,  that  under  the  general  limit- 
ation over,  in  default  of  issue  of  any  of  the  testator's 
children,  as  contained  in  this  will,  an  estate  tail  must  be 
implied,  as  contended  on  the  other  side,  inasmuch  as  the 
word  such  might  if  necessary  be  implied.  But  the  con- 
struction of  the  children  of  the  testator  taking  an  estate 
tail  (even  if  admitted)  would  not  be  inconsistent  with  a 
prior  gift  to  their  own  children  as  purchasers  for  life  or 
in  tail.  In  Mortimer  v.  West  (b)  the  authorities  do  not 
appear  to  have  been  considered,  and  the  issue  dying  in 
the  lifetime  of  the  first  takers  were  not  excepted  as  in 
the  present  case.  If  the  will  is  permitted  to  remain  as  it 
is  framed,  Alfred  Gallini  takes  an  estate  tail  as  proposed; 
if  it  be  altered,  there  will  still  be  enough  to  give  him  an 
estate  for  life;  and  in  either  view  of  the  case  the  plaintiff 
must  be  nonsuited. 


(a)  7  Bing.  535. 
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common ;  and,  if  not,  it  is  at  variance  with  Jesson  v.  Qaluvu 
Wright^  which  was  not  cited.  In  Doe  v.  Halley  (A),  an 
estate  of  inheritance  was  given  to  the  nephew's  eldest 
son :  here,  no  estate  of  inheritance  is  given  to  the  testa* 
tor's  sons  and  daughters,  and  their  children.  Besides, 
in  Doe  v.  Halley,  the  testator  gave  the  estate  on  con- 
dition that  his  name  should  be  taken  by  the  eldest  son, 
thereby  shewing  the  intention  to  found  a  family.  Stress 
has  been  laid  upon  the  fact,  that  in  this  case  the  limit- 
ation, after  the  sons  and  daughters,  is  only  to  a  par- 
ticular class  of  children,  viz.  those  living  at  the  deaths 
of  the  sons  and  daughters ;  but  Langley  v.  Baldwin  (c) 
furnishes  an  answer  to  that  observation.  The  intent 
here  was  to  confer  an  estate  on  all  the  issue  of  the  sons 
and  daughters.  When  the  testator  refers  to  the  sur- 
vivorship among  the  sons  and  daughters,  he  refers  to 
the  failure  of  issue,  not  such  issue,  and  the  gift  over  is 
on  failure  of  issue  generally ;  and  it  was  so  in  Mortimer 
v.  West{d). 

Cur.  adv.  rmlt. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  first  stating  the  will  and  the  facts  of  the  case* 

In  this  ejectment  the  lessor  of  the  plaintiff  cannot 
succeed,  unless  he  establishes  that  Francis,  the  eldest 
son,  took  an  estate  tail  in  the  whole  of  the  Berkshire 
property;  in  which  case,  that  estate  tail  would  have 
descended  on  the  lessor  of  the  plaintiff,  as  eldest  son 


(a)  4  Rums,  283. 

(6)  8  7.  R.  5» 

(c)  1  P.  Wmu  59.  note.    1  Equity  C.  Abr.  185. 

(rf)  9  Simons,  274. 
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and  heir  of  the  body  of  Francis.  If  the  defendant,  and 
the  other  brothers  and  sister  of  the  lessor  of  the 
plaintiff,  took  estates  for  life,  or  estates  tail  in  undivided 
shares,  as  tenants  in  common,  the  defendant  is  entitled 
to  our  judgment ;  and  we  are  of  opinion  that  he  is,  either 
on  one  of  these  grounds  or  the  other. 

For  the  plaintiff  it  was  contended,  that  in  order  to 
effectuate  the  general  intent  of  the  testator,  the  particular 
intent  must  be  sacrificed:  and  that  here,  the  general 
intent  was,  that  all  the  heirs  of  the  body  of  the  devisee 
Francis  should  take  before  his  sisters  and  brother ;  and, 
therefore,  that  he  took  an  estate  tail  under  the  will. 

The  doctrine  that  the  general  intent  must  overrule 
the  particular  intent  has  been  much,  and  we  conceive 
justly,  objected  to  of  late;  as  being,  as  a  general  propo- 
sition, incorrect  and  vague,  and  likely  to  lead  in  its 
application  to  erroneous  results  (a).  In  its  origin,  it 
was  merely  descriptive  of  the  operation  of  the  rule  in 
Shelley's  case ;  and  it  has  since  been  laid  down  in  others, 
where  technical  words  of  limitation  have  been  used, 
and  other  words,  shewing  the  intention  of  the  testator, 
that  the  objects  of  his  bounty  should  take  in  a  different 
way  from  that  which  the  law  allows,  have  been  rejected; 
but  in  the  latter  cases,  the  more  correct  mode  of  stating 
the  rule  of  construction  is,  that  technical  words,  or  words 
of  known  legal  import,  must  have  their  legal  effect,  even 
though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it 
perfectly  clear  that  the  testator  did  not  mean  to  use  the 
technical  words  in  their  proper  sense ;  and  so  it  is  said 
by  Lord  Redesdale  in  Jesson  v.  Wright  (b).  This  doctrine 


(a)  See  Powell  on  Devises,  3d  ed.  c.  27.  vol.  2.  p.  552. 
(6)  2Migh,57. 
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of  general  and  particular  intent  ought  to  be  carried  no        1833. 
further  than  this ;  and  thus  explained,  it  should  be  ap-  ~ 
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rule  of  construction  is,  that  every  part  of  that  which       Gallic. 
the  testator  meant  by  the  words  he  has  used,  should  be 
carried  into  effect  as  far  as  the  law  will  permit,  but  no 
further;  and  that  no  part  should  be  rejected,  except 
what  the  law  makes  it  necessary  to  reject 

We  have  now  to  apply  these  rules  to  the  instrument 
in  question,  which  is  a  very  inaccurately  penned  will, 
and  to  some  part  of  which  it  is  impossible  to  give  any 
meaning  at  all  in  the  ordinary  mode  of  reading  it. 

It  is  perfectly  clear,  that  the  testator  meant  to  give 
a  remainder,  after  the  death  of  his  eldest  son  Francis,  to 
his  (Francises)  child  or  children  living  at  the  time  of  his 
decease,  or  born  in  due  time  afterwards,  as  purchasers, 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  if 
the  limitation  to  the  children  had  stopped  there,  there 
is  no  doubt  it  would  have  given  them  estates  for  life. 
The  will  then  proceeds  to  give  an  equal  benefit  of  sur- 
vivorship among  the  rest  of  the  said  children,  if  more 
than  one,  and  any  of  them  shall  die  without  leaving 
issue:  if  it  stood  there,  as  the  testator  did  not  mean 
another  child  to  take  until  failure  of  the  issue  of  the 
first,  each  child  would  have  an  estate  tail  in  his  undi- 
vided share.  Then  follows  a  clause  which  is  unin- 
telligible, and  the  language  of  which  must  be  varied, 
in  order  to  give  it  some  meaning.  On  the  part  of  the 
plaintiff,  it  is  proposed  to  read,  instead  of  the  words 
" without  issue"  the  words  " leaving  issue" 

Assuming  that  alteration  to  be  right,  the  argument 
founded  upon  the  whole  will  is,  that  the  testator  means 
the  estate  left  to  each  of  his  sons  and  daughters  to  go 
to  the  whole  line  of  issue  of  those  sons  and  daughters 

respectively ; 
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"     """       issue  to  go  over :  and  this  on  account  of  the  use  of  the 
Dob  don.  " 

Oalumi       term  issue  of  the  sons  and  daughters,  which  word  issue 

tunuut 

Qaluvu  is  here  to  be  considered,  (as  it  generally  is),  a  word  of 
limitation,  and  equivalent  to  the  term  "  heirs  of  the 
body,"  and  embracing  the  whole  line  of  lineal  descend- 
ants ;  and,  therefore,  it  is  contended,  that  each  son  and 
daughter  took  an  estate  tail  in  the  portion  left  to  him. 
But  if  the  term  "  issue  "  is  here  a  word  of  limitation, 
why  is  it  not  equally  so  in  the  part  in  which  the  estate 
is  given  over  to  the  surviving  children  of  the  sons  and 
daughters,  if  any  of  them  shall  die  without  leaving 
issue?  From  which  it  is  clear  that  the  testator  does 
not  mean  the  survivors  to  take,  till  failure  of  all  the 
issue  of  the  deceased  children.  If  the  term  "  issue"  has 
here  the  same  meaning,  then  the  children  living  at  the 
time  of  the  death  of  the  sons  and  daughters  respectively 
must  take  estates  tail,  as  tenants  in  common,  in  their 
respective  shares,  with  cross  remainders  either  for  life  or 
in  tail  (which,  it  is  unnecessary  to  decide,)  and  that  ques- 
tion will  depend  upon  the  construction  of  the  very  ambi- 
guous passage  already  referred  to;  with  remainder  to 
the  sons  and  daughters  in  tail,  in  their  respective  shares, 
and  remainders  over :  and  this  construction  makes  the 
least  sacrifice  of  the  testator's  declared  intention;  it 
preserves  estates  to  all  his  grandchildren  living  at  the 
death  of  his  sons  and  daughters,  as  tenants  in  common, 
which  it  is  clear  the  testator  intended  to  give :  and  it 
also  includes  the  descendants  of  a  grandchild  dying  in 
the  son's  or  daughter's  lifetime,  though  the  estate  to 
them  is  postponed  to  that  to  the  children ;  and  it  in- 
cludes all  the  issue  of  each  son  and  daughter  before  the 
estate  goes  over.  The  estate  tail  in  the  sons  and 
daughters  takes  effect,  not  in  derogation  of,  but  by  way 

of 
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of  remainder  on,  the  express  estates  given  to  the  1833. 
children  of  the  sons  and  daughters ;  in  which  respect 
it  resembles  the  case  of  Doe  dem.  Bean  v.  Halley  (a). 
It  is  true  that  these  grandchildren  cannot  take  estates 
for  life,  as  the  testator  intended,  for  the  rule  in  Shelley's 
case  prevents  it;  nor  the  children  of  those  children 
estates  for  life  as  tenants  in  common,  for  the  rule  of  law 
against  perpetuities  prevents  that ;  but  this  is  unavoid- 
able, and  no  construction  can  carry  into  effect  all  the 
testator  wished. 

It  is,  however,  said,  that  the  term  " issue"  as  applied 
to  the  children,  is  not  to  be  read  as  a  word  "of  limit- 
ation, including  all  the  descendants,  but  is  explained  by 
the  context  to  mean  the  children  of  the  children  to 
whom  estates  for  life  are  before  given  ;  but  if  the  word 
issue  means  children  in  one  part,  what  reason  is  there 
why  it  should  not  have  the  same  meaning  in  another? 
for  it  is  perfectly  clear  that  the  testator  intends  the 
estate  to  go  to  the  issue  of  the  sons  and  daughters,  in 
the  same  manner  as  to  the  issue  of  the  children ;  and 
the  same  description  of  persons  must  take  under  that 
denomination  in  both  cases.  Hence  if  die  word  issue 
is  to  be  construed  as  "children"  it  is  to  be  so  con- 
strued in  both  cases:  and  then  the  eldest  son,  the 
father  of  the  plaintiff,  certainly  did  not  take  an  estate 
tail,  and  the  plaintiff  cannot  succeed. 

The  case,  therefore,  is  reduced  to  this  point:  the 
plaintiff  must  fail  unless  he  took  an  estate  tail ;  and  he 
could  not  take  an  estate  tail  unless  in  remainder,  the 
defendant  and  his  brothers  and  sisters  having  previous 
estates  tail  in  the  property  in  question. 

The  cases  upon  which  the  plaintiff  principally  relies, 

(a)  8  T.  R.  5. 

are 
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are  that  of  Murthwaite  v.  Jenkinson  (a),  which  is  con- 
tended not  to  be  distinguishable  from  the  present,  and 
Wollen  v.  Andrews  (6).  In  the  first-mentioned  case  the 
devise  was  to  the  nieces,  and,  after  their  decease,  to  the 
lawful  issue  of  them  for  life ;  and,  if  either  of  the  nieces 
should  die  in  the  lifetime  of  the  others  without  issue  of 
her  body,  the  share  of  the  niece  dying  without  issue 
should  go  to  the  survivors  and  the  lawful  issue  of  the 
survivors.  This  case  is  an  example  of  the  proper 
construction  of  the  word  "  issue"  which  was  considered 
as  a  word  of  limitation,  embracing  all  the  descendants, 
and  in  which  the  inconsistent  intent,  that  all  those 
descendants  should  take  for  life,  formed  no  reason  why 
they  should  not  take  at  all,  and  why  the  word  should 
not  be  construed  in  its  proper  and  legal  sense.  Here 
the  term  issue  is  not  used  in  the  devise  in  remainder 
after  the  death  of  the  son  and  daughters ;  but  the  estate 
is  expressly  devised  to  the  children  living  at  the  death  of 
the  sons  and  daughters,  which  circumstance  completely 
distinguishes  that  case  from  the  present 

In  the  other  case  relied  on,  Wolien  v.  Andrews  (£),  the 
devise  was  to  the  children  of  the  testator,  of  one  sixth  part 
each  for  life ;  after  their  deaths,  to  all  and  singular  their 
child  and  children  in  equal  parts,  and  so  on  from 
children  to  children;  and  if  any  of  his  children  should 
die  without  leaving  issue,  then  to  the  survivor.  It  was 
held  that  the  children  of  the  testator  took  an  estate  tail. 
This  differs  from  the  present  case  in  two  respects: 
Here,  the  devise  is  not  to  all  the  grandchildren,  but 
there  is  a  selection  of  lives  with  trustees  to  support. 
There,  there  was  no  alternative,  but  to  hold  that  there 


(a)  2&JC. 357. 


(6)  2  £fng.  126. 
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was  to  be  a  series  of  estates  for  life,  or  an  estate  tail  in        1883. 
the  children.     Here,  there  is,  by  giving  an  estate  tail  to      j^dem. 
the  grandchildren.  Gai^ki 

°  against 

Thinking,  therefore,  that  this  mode  of  construing  the  Gamm. 
will  gives  effect  to  the  greater  part  of  it,  and  as  far  as 
the  rules  of  law  will  permit,  the  whole,  whilst  that  con- 
tended for  on  the  part  of  the  plaintiff  strikes  out 
altogether  the  devise  to  the  grandchildren,  our  opinion 
is,  that  the  former  ought  to  be  preferred,  and  that  our 
judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


Eliza  Kelly  against  Partington.  Thursday, 

°  Xov.  14th. 

QLANDER.     The  declaration  began  with  the  usual  ^^^^ 
averment  of  the  plaintiff's  good  conduct  and  charac-  second  count 

°  #  #  stated  that  the 

ter,  and  stated  that  the  defendant,  contriving  and  intend-  defendant,  con- 
triving and 

ing  to  injure  the  plaintiff  in  her  good  name,  &c.  as  a  intending  to 
shopwoman  and  servant,  falsely  and  maliciously  spoke  uTasaafoo^11' 
certain  words  mentioned  in\he  first  count    The  second  ]^n°  mali- 
count  stated  that  the  defendant,  further  contriving  and  Jjj^S^* 
intending  as  aforesaid,  falsely  and  maliciously  spoke  and  tbeJ5B,low™?h 
published  of  and  concerning  her,  as  such  shopwoman  < meaning  the 
and   servant,   these  other  false,  scandalous,   malicious,  oreud  u  6<l 
and  defamatory  words  following :  that  is  to  say,  "  she  stating,  theae 
(meaning  the  plaintiff)  secreted  Is.  6d.  under  the  till ;  to  ^  robbed." 

The  declar- 
ation alleged 
as  special  damage,  that  one  S.  by  reason  of  the  words,  refused  to  take  the  plaintiff  into  bis 
service.     After  a  general  verdict  for  the  plaintiff,  it  was  held,  that  the  words  in  the  second 
count,  if  actionable  at  all,  were  so  only  by  reason  of  the  special  damage,  and,  therefore, 
that  the  plaintiff,  if  entitled  to  recover,  ought  to  have  full  costs : 

Held,  secondly,  on  motion  in  arrest  of  judgment,  that  the  words  in  that  count  were 
not  defamatory  in  their  nature,  and  therefore  were  not  actionable,  even  though  followed 
by  special  damage. 

stating, 
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1883.       stating,  these  are  not  times  to  be  robbed  (a)."     The  de- 
ZT  claration  concluded  with  an  allegation  of  special  damage, 

qgaMrf  that  one  Stenning,  by  reason  of  the  speaking  of  the 
words,  refused  to  take  the  plaintiff  into  his  service  (b). 
The  jury  found  a  general  verdict  for  the  plaintiff  with 
Is,  damages,  and  the  Master  having  declined  to  allow 
the  plaintiff  more  costs  than  damages,  a  rule  nisi  had 
been  obtained  for  taxing  the  plaintiff  her  increased  costs 
in  the  cause,  against  which 

Sjr  James  Scarlett  and  Kelly  now  shewed  cause.  The 
statute  21  Jac.  1.  c.  16.  s.  6.  which  enacts,  that  in  actions 
for  slander  where  the  jury  assess  the  damages  under  405., 
the  plaintiff  shall  recover  no  more  costs  than  damages, 
does  not  extend  to  cases  where  the  special  damage  is  the 
gist  of  the  action :  Savile  v.  Jardine  (c).  But  here  all 
the  counts  contain  words  actionable  in  themselves. 
[Campbell  (Solicitor-General)  intimated  that  he  should 
rely  on  the  second  count]  The  words  in  that  count 
necessarily  import  a  charge  of  felony,  and  even  if  they 
were  ambiguous,  they  must  be  taken,  after  verdict,  to 
have  been  used  in  that  sense/ 

Sir  J.  Campbell  (Solicitor-General)  contra.  The 
21  Jac.  1.  c.  16.  takes  away  costs  in  actions  for  words,  if 
the  damages  be  under  405. ;  but  Savile  v.  Jardine  (c) 
shews  that  if  there  be  any  one  count  for  words  not 
actionable  in  themselves,  and  special  damage  is  laid  re- 

(a)  It  appears  that  the  latter  words,  *<  stating, *•  &c  were  in  fact 
part  of  the  expressions  supposed  to  have  been  used  by  the  defendant  him- 
self, but  bad  by  mistake  been  inserted  in  this  count,  as  if  alleged  by  him 
to  have  been  spoken  by  the  plaintiff* 

(6)  See  £eUy  y.  Partington,  4  5.$  Ad.  700.  (c)  2  H.  BL  531. 

ferring 
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ferring  to  all  the  counts,  and  the  plaintiff  has  a  verdict        1893. 
on  the  whole  declaration,  though  the  damages  be  less 

IWXLLY 

than  40*.,  he  is  entitled  to  full  costs.  The  words  in  again* 
the  second  count  would  not  be  actionable  but  for  the 
special  damage :  they  do  not,  of  themselves,  impute  a 
charge  of  felony ;  they  rather  import  that  the  plaintiff 
exercised  great  caution  in  taking  care  of  her  own  pro- 
perty. [Parke  J.  If  the  words  are  to  be  taken  in  that 
sense,  can  it  be  said  that  the  damage  resulted  from 
them,  and  ought  not  the  judgment  to  be  arrested  ?] 

Denman  C.  J.  The  question  is,  whether  there  be 
any  count  in  the  declaration,  which  contains  words  not 
actionable  in  themselves.  It  seems  to  me  that  the  second 
count  does  contain  such  words,  for  they  may  undoubt- 
edly be  considered  as  having  been  spoken  in  the  sense 
ascribed  to  them  by  the  Solicitor-General. 

Parke  J.  It  is  impossible  to  understand  the  words 
in  any  other  than  their  grammatical  sense ;  and  so  con- 
struing the  words  in  the  second  count,  they  are  not 
actionable  in  themselves ;  for  they  do  not,  necessarily, 
charge  the  plaintiff  with  a  crime.  What  the  effect  of 
that  may  be  ultimately,  it  is  unnecessary  to  say. 

Taunton  and  Patteson  Js.  concurred. 

Rule  discharged. 

Sir  James  Scarlett  then  obtained  a  rule  nisi  for  arrest- 
ing the  judgment,  on  the  ground  that  the  words  in  the 
second  count,  taken  in  their  grammatical  sense,  were  not 
disparaging  to  the  plaintiff;  and,  therefore,  that  no  spe- 
cial damage  could  result  from  them. 

The 
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1 833.  The  Solicitor-General  in  Hilary  term  following  shewed 

Kllxr        cause.   The  words  in  the  second  count  (as  the  Court  has 
against        already  decided)  are  not  actionable  without  special  da- 

PABTUGfOX.  .  r 

mage.  The  question  is,  whether  they  are  actionable 
even  with  special  damage.  \Denman  C.  J.  It  is  con- 
tended that  the  words  import  that  the  plaintiff  secreted 
her  own  money  from  excessive  caution.]  The  words 
may  not  be  actionable  of  themselves,  but  such  words,  if 
a  jury  find  them  to  have  been  spoken  with  a  malicious  in- 
tent to  injure  the  plaintiff,  as  charged  in  this  declaration, 
are  actionable  by  reason  of  special  damage.  Comyns  C  B. 
in  his  Digest,  tit.  Action  on  the  Case  for  Defamation, 
D.  SO.  after  having  stated,  under  the  previous  heads, 
many  instances  of  words  actionable  in  themselves,  says, 
that  an  action  may  be  maintained  for  "  any  words  by 
which  the  party  has  a  special  damage."  Even,  therefore, 
if  the  words  in  question  bore  the  sense  ascribed  to  them, 
yet  being  spoken  falsely  and  maliciously  with  intent  to 
injure,  and  followed  by  special  damage,  they  are  action- 
able. And  these  were  in  fact  not  innocent,  but  dis- 
paraging words,  or  at  all  events  equivocal;  and  it  was  for 
a  jury  to  find  in  what  sense  they  were  used.  The  word 
secreted  is  used  in  a  bad  sense,  it  usually  imputes  some 
bad  motive.  If  the  words,  "  stating,  these  are  not  times  to 
be  robbed,"  apply  to  the  plaintiff,  they  are  ambiguous ; 
they  may  have  been  used  by  her  as  a  pretence  for  secret- 
ing money  belonging  to  another,  and  that  question  was 
for  the  jury.  \Littledale  J.  Suppose  a  man  had  a  relation 
of  a  penurious  disposition,  and  a  third  person  knowing 
that  it  would  injure  him  in  the  opinion  of  that  relation, 
tells  the  latter  a  generous  act  which  the  first  has  done,  by 
which  he  induces  the  relation  not  to  leave  him  money, 
would  that  be  actionable  ?J     If  the  words  were  spoken 

falsely 


Pahtihcton. 
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falsely  with  intent  to  injure,  they  would  be  actionable.        1833. 
At  all  events,  if  the  words  are  not  laudatory,  but  will        _ 

*  Kelly 

bear  a  bad  sense,  and  a  jury  might  find  (as  they  did 
•here)  that  they  were  used  in  that  sense,  and  an  injury 
is  stated  to  have    ensued   in   consequence,   they  are 
actionable. 

Sir  James  Scarlett  contrd.  It  does  not  appear  by  the 
words  themselves,  or  by  any  innuendo,  whose  property 
the  Is.  6d.  was.  It  may  have  been  that  of  the  plain- 
tiff and  if  so,  it  is  clear  that  the  words  do  not  import  a 
charge  of  felony.  They  cannot  amount  to  such  a  charge 
unless  it  be  assumed  that  the  property  meant  was  that  of 
the  defendant  or  some  third  person.  It  is  not  true  that  an 
action  may  be  maintained  for  words  of  praise  (not  used 
ironically)  if  followed  by  special  damage.  No  case  can 
be  cited  to  that  effect  An  action  is  only  maintainable 
for  special  damage  when  it  is  the  natural  result  of  a 
wrongful  act  The  uttering  of  words  not  defamatory  of 
another  is  not  wrongful ;  and,  therefore,  even  when  fol- 
lowed by  special  damage,  gives  no  ground  of  action. 
The  words  being  innocent  in  themselves,  there  is  no 
ground  for  presuming  malice,  and  a  jury  cannot  infer  it 

Denman  C  J.  The  declaration  alleges  that  the  de- 
fendant, intending  to  injure  the  plaintiff,,  maliciously 
spoke  these  words :  "  She  (the  plaintiff),  secreted  Is.  6d. 
under  the  till ;  staling,  that  these  are  not  times  to  be 
robbed,"  by  reason  whereof  a  damage  ensued  to  the 
plaintiff.  The  words  do  not  of  necessity  import  any 
thing  injurious  to  the  plaintiff's  character,  and  we 
think  that  the  judgment  must  be  arrested  unless  there 
be  something  on  the  face  of  the  declaration  from  which 

Vol.  V.  U  u  the 
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the  Court  can  clearly  see  that  the  slanderous  matter  al- 
leged is  injurious  to  the  plaintiff.  Where  the  words  are 
ambiguous,  the  meaning  may  be  supplied  by  innuendo ; 
but  that  is  not  the  case  here.  The  rule  for  arresting 
the  judgment  must  therefore  be  made  absolute. 


Littledale  J.  I  cannot  agree  that  words  laudatory 
of  a  party's  conduct  would  be  the  subject  of  an  action 
if  they  were  followed  by  special  damage.  They  must 
be  defamatory  or  injurious  in  their  nature.  In  Comynfs 
Dig.,  tit.  Action  on  the  Case  for  Defamation  (D)  30„  it 
is  said  generally,  that  any  words  are  actionable  by  which 
the  party  has  a  special  damage,  but  all  the  examples 
given  in  illustration  of  that  rule  are  of  words  defamatory 
in  themselves,  but  not  actionable,  because  they  do  not 
subject  the  party  to  a  temporal  punishment  In  all  the 
instances  put,  the  words  are  injurious  to  the  reputation 
of  the  person  of  whom  they  are  spoken.  The  words 
here  are  extraordinary ;  if  they  had  stood  merely,  "  she 
secreted  Is.  6d.  under  the  till,"  they  might  perhaps  have 
been  actionable,  but  coupled  with  the  subsequent  words, 
which  appear  only  to  import  great  caution  on  the  part 
of  the  plaintiff,  I  think  we  cannot  say  that  they  impute 
any  thing  injurious  to  the  plaintiff. 


Taunton  J.  I  am  of  the  same  opinion.  The  ex- 
pression ascribed  to  the  plaintiff,  "  these  are  not  times 
to  be  robbed,"  seems  like  saying  that  times  are  so  bad 
I  must  hide  my  money.  If  Stenning  refused  to  take  the 
plaintiff  into  his  service  on  this  account,  he  acted  with- 
out reasonable  cause;  and  in  order  to  make  words 
actionable,  they  must  be  such  that  special  damage  may 
be  the  fair  and  natural  result  of  them. 

Patteson 
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Patteson  J.    I  have  always  understood  that  the  spe-        18S3. 
cial  damage  must  be  the  natural  result  of  the  thing  done.       "" 
The  words  here  are  "  The  plaintiff  secreted   Is.  6d.        against 
under  the  till;  stating,  these  are  not  times  to  be  robbed/' 
There  is  no  innuendo  stating  whose  money  it  was  that  she 
secreted ;  it  might  be  her  own.     Then  it  is  said  that  the 
words  are  actionable,  because  a  person  after  hearing 
them,  chose  in  his  caprice  to  reject  the  plaintiff  as  a 
servant  '  But  if  the  matter  was  not  in  its  nature  de- 
famatory, the  rejection  of  the  plaintiff  cannot  be  con- 
sidered the  natural  result  of  the  speaking  of  the  words. 
To  make  the  speaking  of  the  words  Wrongful,  they  must 
in  their  nature  be  defamatory  (a). 

Rule  absolute. 

(a)  See  Vicart  ▼.  Wiicocks,  8  East,  1. 


Rickman  and  Another  against  Carstairs. 
A  SSUMPSIT  on  a  policy  of  insurance  on  the  ship  Valued  policy 

■^A.  of  insurance  on 

Mary  and  cargo.      The  declaration  set  out  the  ship  and  goods, 
policy  hereafter  described,  and  alleged  that  the  defend-  coast  of  Africa 
ant  had  assured  to  the  amount  of  200/. ;  that  goods  to  ^ ofdiL" 
the  value  of  4800/.  were  shipped ;  that  goods  to  the  value  u3£  King- 
dom, with 
liberty  to  touch  at  all  ports  and  places  whatsoever  and  wheresoever;  to  trade  backward*  and 
forwards  In  any  order,  and  to  call  at  or  proceed  to  the  Azores,  Madeira*  &c.  and  all  African 
islands ;  beginning  the  adventure  on  the  goods  from  the  loading  thereof  aboard  the  said 
ship  twenty-four  hours  after  her  arrival  on  the  coast  of  Africa,  including  the  risk  in  boats  in 
loading  and  unloading,  with  liberty  to  load,  unload,  sell,  barter,  or  exchange  with  any  ships 
or  factories  wheresoever  she  might  call. 

1.  The  policy  does  not  protect  an  outward  cargo  shipped  before  the  vessel's  arrival  on 
the  coast  of  Africa. 

2.  A  considerable  proportion  of  the  intended  homeward  cargo  not  being  shipped  at  the 
time  of  a  total  loss,  and  the  part  shipped  not  being  equal  to  the  value  put  on  the  goods  in  the 
policy :  Held,  that  the  valuation  was  opened,  and  that,  although  the  part  shipped  of  the 
homeward  cargo,  together  with  a  part  of  the  outward  cargo  then  remaining  on  board,  made 
up  the  amount  named  in  such  valuation,  the  assured  could  recover  only  a  proportion 
estimated  on  the  part  of  the  homeward  cargo  shipped  at  the  time  of  the  loss. 
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of  1000/.  were  lost  in  a  boat  by  perils  of  the  sea;  and 
that  the  best  bower  anchor,  of  the  value  of  50/.,  was  lost 
by  perils  of  the  sea ;  that  other  goods,  to  the  value  of 
S000/.,  being  a  part  of  the  said  cargo  in  the  said  policy 
mentioned,  were  taken  by  thieves ;  and  that  afterwards 
the  ship,  with  goods  to  the  value  of  10,000/.,  being  the 
cargo  in  the  said  policy  of  assurance  mentioned,  was  lost 
,by  perils  of  the  seas.  At  the  trial  before  Denman  C.  J., 
at  the  Guildhall  sittings,  December  1832,  the  policy  was 
proved,  and  purported  to  be  "  at  and  from  [the  coast  of 
Africa  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom  of  Great  Britain,  with  liberty  to  touch  at 
all  ports  and  places  whatsoever  and  wheresoever,  to 
trade  forwards  and  backwards  and  backwards  and 
forwards,  and  in  any  order,  and  with  leave  to  call  at  or 
proceed  to  the  Azores,  Madeira,  Canaries,  Cape  de  Verdcs, 
St.  Thomas's,  Princes,  and  Anabona,  Ascension,  and  all 
African  islands,  and  all  rivers  wheresoever,  for  any 
purposes.]  Upon  any  kind  of  goods  and  merchandizes, 
arid  also  upon  the  body,  tackle,  &c.  of  the  ship  [Mary] : 
beginning  the  adventure  upon  the  said  goods  and 
merchandizes,  from  the  loading  thereof  aboard  the  said 
ship  ttwenty-four  hours  after  her  arrival  on  the  coast  of 
Africa]  upon  the  said  ship,  &c.  [including  the  risk  in 
boats  and  craft  in  loading  and  unloading],  and  so  shall 
continue,  &c,  until  the  said  ship,  with  all  her  ordnance, 
&c,  and  goods  and  merchandizes  whatsoever,  shall  be 
arrived  at  [her  port  of  discharge  in  the  United  King- 
dom], upon  the  said  ship,  &c,  until  she  hath  moored, 
&c,  and  upon  the  goods  and  merchandizes,  until  the 
same  be  there  discharged,  &c ;  and  it  shall  be  lawful 
for  the  said  ship,  &c.  in  this  voyage  to  proceed  and  sail 
to,  and  touch  and  stav  at,  any  ports  or  places  whatsoever 
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[and  wheresoever,  with  liberty  to  dock  or  heave  down,        J  835. 
to  load,  unload,  sell,  barter,  and  exchange,  all  or  either,        * 
goods  and  property,  with  any  ships,  boats,  craft  and  fac-        again* 
tones,  wheresoever  she  may  call  at  or  proceed  to,  also 
with  liberty  to  take  on  board  and  load  passengers,  with- 
out being  deemed  deviation  and]  without  prejudice,  &c" 
The  ship  was  valued  in  the  policy  at  1200/.,  and  the 
cargo  at  48002.,  average  to  be  paid  on  each  species  of 
goods  as  if  separately  named.     The  words  atfove  in- 
cluded in  brackets  were  inserted  in  the  printed  policy 
in  writing.     The  loss  occurred  on  the  coast  of  Africa 
many  months  after  the  arrival  of  the  Mary  on  the 
coast;  and  at  the  time  of  the  loss,  she  bad  on  board  a 
part  of  the  outward  cargo,  shipped  in  England,  which 
the  plaintiff's  witnesses  valued  at  800/.,  and  a  homeward 
cargo  taken  on  board,  valued  by  the  plaintiff's  witnesses 
at  4150/.    This  last  value  was  estimated  upon  the  prices 
of  the  goods  in  London.     Other  goods,  bespoken  for 
the  homeward  cargo,  had  not  been  shipped,  the  value  of 
which,  estimated  in  the  same  way,  was  about  600/. ;  and 
evidence  was  also  given  that  some  goods,  which  bad 
actually  been  shipped  on  board  for  a  homeward  cargo, 
had  been  taken  on  shore  by  the  captain,  and  had  been 
there  stolen.      The  defendant's  counsel  admitted  the 
total  loss  of  the  ship  and  cargo  on  board  (a),  and  the 
underwriter's  liability  to  the  extent  of  the  valuation  of 
the  ship.    But  he  contended  that  the  policy  on  the  goods 
did  not  cover  the  outward  cargo,  and  that  therefore  no 
part  of  that  cargo  could   be   taken   into  account  in 
estimating  the  value  of  the  goods  lost;  and,  further,. 

(a)  Some  property  was  in  fact  shewn  to  have  been  saved :  but  the  de- 
fendant's counsel,  in  moving  for  the  rule,  admitted,  for  the  purpose  of 
the  present  case,  a  total  loss. 
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therefore  the  policy  would  be  opened,  on  account  of  the 
proposed  homeward  cargo  having,  as  to  a  part,  never 
been  shipped,  and,  as  to  another  part,  been  unshipped  aft 
the  time  of  the  loss.  Fraud  was  not  imputed.  The  Lord 
Chief  Justice  was  of  opinion,  that  the  policy  was  not 
opened ;  but  he  desired  the  jury  to  say,  on  the  suppo- 
sition of  its  being  opened,  whether  there  were  goods  on 
board  to  the  value  of  4800/.  at  the  time  of  the  loss; 
telling  them  that,  on  the  above  supposition,  th4  outward 
cargo  must  be  included.  The  jury  found  expressly 
that  the  cargo  on  board  was  of  the  value  of  4800/. ;  and 
gave  a  verdict  for  the  whole  200/.  Sir  John  Campbell, 
Solicitor-General,  obtained  a  rule  nisi  for  a  new  trial, 
in  Hilary  term  1833;  against  which,  in  Trinity  term 
1883, 

Sir  James  Scarlett,  F.  Pollock,  and  Blackbume  shewed 
cause  (a).  First,  the  outward  cargo  was  protected  by 
the  policy.  It  will  be  contended  on  the  other  side  that 
the  words  "  beginning  the  adventure  upon  the  said 
goods  and  merchandizes  from  the  loading  thereof  aboard 
the  said  ship  twenty-four  hours  after  her  arrival  on  the 
coast  of  Africa "  limit  the  protection  to  such  goods  as 
were  not  put  on  board  till  after  her  arrival  on  the  coast 
of  Africa ;  and  Robertson  v.  French  will  be  cited  (4). 
The  words  of  the  policy,  in  that  case,  were  "  beginning 
the  adventure  upon  the  goods  and  merchandizes  from 
the  loading  thereof  aboard  the  said  ship  at  all,  any,  or 


(a)  Before  Denman  C.  J.,  LitUedalc,  Parke,  and  PatUtonJs. 

(b)  4  East,  130.  (<id  point.) 
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every  port  and  place  where  and  whatsoever  on  the  coast        l&SS. 
ot  Brazil,  and  from  the  17th  day  of  September  1800;"       

ElCKKAlf 

and  the  Coort  held  that  there  was  no  intention  to  insure  agahut 
an  outward  adventure  which  was  not  wound  up-  at  the 
time  of  the  loss ;  and  that  the  indemnity  extended  to 
such  goods  only  as  were  shipped  on  the  coast  of  Brazil. 
There  the  loading  was  expressly  limited  to  the  place ; 
and  that  decision  cannot  be  questioned.  Then  came  the 
case  of  Spitta  v.  Woodman  (a).  There  the  words  are 
"beginning  the  adventure  upon  the  said  goods  from  the 
loading  thereof  on  board  the  said  ship,"  not  saying 
where;  but,  in  the  earlier  part  of  the  policy,  the  ship 
was  insured  "  at  and  from  Gottenburgk  to,"  &c.  The 
Coort  held  that  goods  were  not  protected  which  were 
shipped  before  the  vessel  arrived  at  Gottenburgh  ;  and 
Sir  J.  Mansfield's  reason  appears  (b)  to  have  been,  that, 
by  a  contrary  construction,  the  underwriter  might  be- 
come liable  to  an  average  loss  occurring  before  the  ship 
reached  Gottenburgh.  That  reasoning  has  been  shaken 
by  more  recent  dicta.  In  Gladstone  v.  Clay  (c),  Bay- 
ley  J.  answered  Sir  Jl  Mansfield's  argument  (that  the 
underwriters  might  be  liable  for  damage  antecedent  to 
the  voyage  insured)  by  saying,  that  the  assured  would 
be  bound  to  prove  that  the  damage  occurred  during  the 
voyage  covered  by  the  policy,  and  could  not  otherwise 
recover.  In  Hunter  v.  Leathley  (d),  the  policy  was  at 
afid  from  Singapore,  Penang,  Malacca,  and  Batavia,  all 
or  any,  to  the  ship's  port  of  discharge  in  Europe,  with 
leave  to  touch  and  stay,  and  trade  at  all  or  any  port  or 

(a)  2  Taunt.  416. 

(6)  2  Taunt.  423,  424.  and  tee  note  (a)  on  Nonnen  ▼.   KeUleweU, 
16  Eati,  188. 
(c)  1  M.  <fr  &  425.  (<0  10  B.  $  a  858. 
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plages,  whatsoever  and  wheresoever,  in  the  East  Indies^ 
Persia,  or  elsewhere,  &c.,  upon  goods  in  certain  vessels, 
'beginning  the  adventure  from  "the  loading  thereof 
aboard  the  said  ships  as  above"  The  question  was* 
whether  goods  taken  on  board  after  the  ship  left  Bata- 
vtoyVX$ourabaya9  a  port  in  the  East  Indies  not  expressly 
named  in  the  policy,  to  which  the  ship  went  in  the 
prosecutiop  ,  of  the;  adventure,  were  protected.  The 
Court  held  that  they  were.  In  BeU  v.  Hobson  (a)  the 
policy,  (which  was  "at  and  from  Gottenburgh")  dif- 
fered from  that  in  Spitta  v.  Woodman  (£),  in  the  cir- 
cumstance that  the  ship  was  at  liberty  "  to  take  in 
and  discharge  goods  wheresoever  the  ship  might  touch 
atj^anjdl  that,  at  the  foot,  there  was  added,  "  in  con- 
tinuation of  five  policies,"  which  were  described  by 
dates  and  amounts;  apd  these  policies  had  the  words 
"  at  and  from  Virginia  to  her  port  or  ports  of  discharge 
in  the  United  Kingdom,  or  any  port  or  ports*  place  or 
places*  in  the  Baltics"  and  the  percentage  was  to  vary 
according  as  the  voyage  ended  at  Gottenburgh  or  else- 
where* Th$  Court  there  held,  that  goods  shipped  at 
Virginia,  before  the  arrival  of  the  ship  at  Gottenburgh, 
were  protected  by  the  policy  upon  which  the  action  was 
brought^  although  the  defendant  had  not  underwritten 
the  five  other  policies  (c) ;  and  Lord  Ellenborough  said 
that  the  construction  adopted  in  Spitta  v*  Woodman  (b) 
was  not  to  be  favoured,  and  still  less  to  be  extended; 
and  that  any  thing  indicating  that  a  prior  loading  was 
contemplated  by  the  parties  would  release  the  case  from 
that  strict  construction.     In  Gladstone  v.  Clay  (d)9  the 


(a)  16  East,  240. 
(c)  l6Ea*,243> 


(b)  9  Taunt.  416. 
(rf)  1  M.  i  8.418. 
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policy  was  at  and  from  Perhambuco  to  Marariham,  and 
at  and  from  thence  to  Liverpool,  beginning  the  adveti- 
ture  upon  the  said  goods  from  the  loading  thereof  on l 
board  the  said  ship,  wheresoever,  fycs  and  it  was  held, 
that  goods  shipped  before  the  ship  arrived  at  Perttam- 
bucoy  and  lost  after  snch  arrival,  were  protected.    'The' 
words  here  are,  beginning  the  adventure  upon  the  goods  J 
from  the  loading  thereof  aboard  the  said  ship,  "twenty- 
four  hours  after  her  arrival'  on  the  coast  ot  Africa:* 
the  latter  words  being  In  writing.     It  is  not  as  ilF  tie 
insurance  had  been  "  from  the  loading  of  the  goods  on 
the  coast  of  Africd:"  and  the  liberty  of  touching  at  all 
ports,  and  trading  backwards  and  forwards,  given  by 
the  written  words  of  the  earlier  part  of  the  policy,  shew  f 
that  the  parties  looked  to  a  trading  vdyage,  and  to  a 
risk  continued  from   preceding   policies  oh  the  'same' 
subject  matter,  as  in  Bell  v.  Hob$on(a)\  fbr'  a  policy1* 
on  goods  outwards  usually  limits  the  risk  "to  twenty* 
four  hours  after  the  ship's  arrival.     It  could  not  lie  ' 
supposed  that  the  outward  cargo  was  to  be  unshipped 
within  twenty-four  hours  of  the  arrival.    If  the  words- 
"loading  thereof*  are  to   be   strictly  connected  with 
the  words    w  twenty-four  hours  after  her  arrival  dn 
the  coast  of  Africa"  goods  shipped  withm  less  than 
twenty-four  hours   after    the  ship's   arrival,    and  lost 
thirty-six  hours  after,  would  not  be  protected,  since 
there  is  as  much  ground  for  applying  the  time  to 
the  loading  as  the  place.     The  twenty-four  hours  are 
named  for  the  purpose  of  defining  the  time  at  which  the 
risk  commences,  and  do  not  refer  at  all  to  the  printed 
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words  "  from  the  loading  thereof: "  indeed,  the  policy 
might  be  construed  as  if  these  printed  words  were  struck 
out  If  they  be  inconsistent  with  the  written  words,  the 
latter  must  control  the  contract.  Brokers  never  strike 
out  words  from  the  printed  forms,  but  only  add.  [Po*~ 
ieson  J.  You  do  not  say  the  goods  would  be  protected 
in  case  of  a  loss  within  twenty-four  hoars.]  That 
would  be  out  of  the  protection  for  a  different  reason ; 
the  risk  on  the  policy  would  not  have  commenced  at  all, 
in  consequence  of  the. limitation  as  to  time,  whatever 
goods  the  policy  related  to.  Then,  as  to  the  written 
words,  "  including  the  risk  in  boats  and  craft  in  load- 
ing and  unloading,"  if  these  be  applicable  to  the  un- 
loading of  the  outward  cargo,  they  are  sufficient,  being 
written,  to  control  the  unwritten  part  of  the  policy; 
and  it  cannot  be  said  that  the  unloading  is  confined 
to  goods  laden  on  the  coast  of  Africa  only,  for  the 
arrival  is  all  that  can  be  read  as  connected  with 
Africa.  {Parke  J.  In  Park  v.  Hammond  {a),  where 
goods  were  shipped  from  Malaga,  and  the  owner  desired 
his  broker  to  insure  them  from  Gibraltar  to  Dublin, 
saying  that  he  would  take  on  himself  the  risk  from  Jfc- 
laga  to  Gibraltar,  the  Court  of  Common  Pleas  held  it 
to  be  clear  that  a  policy  on  the  goods,  "  at  and  from 
Gibraltar  to  Dublin,'*  not  stating  them  to  have  been 
laden  at  Malaga,  did  not  protect  them,  and  was  not  in 
compliance  with  the  order.] 

Secondly,  the  policy  is  not  to  be  opened  on  the 
ground  of  a  part  of  the  cargo  not  being  on  board  at 
the  time  of  the  loss.     There  is  no  pretence  of  fraud 


(a)  2  Marsh.  189.     S.  C.  6  Taunt.  495. 
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here;  the  jury  have  found  that,  if  the  policy  be  open,  18SS* 
there  was  enough  on  board  to  coyer  the  value  insured.  J"" 
Lord  Kenyan,  in  Shawe  v.  Felton  (a),  expressed  himself 
strongly  against  opening  valued  policies;  and  the  Court, 
in  that  case,  would  not  allow  the  consumption  of  the 
ship's  stores,  which  had  taken  place  during  the  voyage, 
to  be  deducted  from  the  value,  no  fraud  being  shewn. 
The  true  effect  of  such  policies  is  explained  in  the  judg- 
ment of  Lord  Mansfield  in  Lewis  v.  Bucket  (b%  from 
which  it  appears  that  the  value  fixed  is  conclusive,  unless 
fraud  be  shewn.  In  Forbes  v.  AspmaU  (c)9  a  ship  had 
gone  out  on  a  seeking  voyage,  and  had  not  obtained. a 
cargo;  and  it  was  held  that  the  valued  policy  on  the 
freight  did  not  attach.  That  is  not  like  the  present 
case;  and  in  Montgomery  v.  Eggington  (d)  a  valued  policy 
was  supported,  where  a  cargo  had  actually  been  obtained* 
of  which,  however,  a  part  only  was  on  board,  the  jury 
having  found  that  the  insurance  was  not  colourable, 
and  the  policy  not  a  wager.  If  the  policy  can  be  opened, 
though  in  the  absence  of  fraud,  by  reason  of  a  part  of 
the  intended  cargo  not  being  shipped,  the  omission  of 
the  most  trifling  part  would  open  the  policy.  Indeed, 
if  Forbes  v.  Aspinall  (c)  be  applicable,  the  consequence 
would  be,  that  on  an  insurance  of  freight  valued  at 
5000/.,  the  freight  on  the  intended  cargo  being  5100/,, 
the  policy  would  be  opened  if  the  cargo  corresponding 
to  the  5000/.  only  were  shipped. 

Sir  J.  Campbell,  Solicitor-General,  and  Maule,  contr&, 
were  desired  by  the  Court  to  confine  themselves  to  the 

(a)  2  East,  114. ;  and  see  Le  Cmt  ▼.  Hughes,  cited,  Ibid.  113. 
(6)  2  Burr.  1171.  (c)   13  East,  323. 

(d)  3  T.  R.  362. 
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second  question.  The  underwriter  is  bound  by  tb< 
valuation  on  the  freight  and  goods,  only  where  all  thi 
cargo,  which  was  the  subject  of  the  contract,  is  on  board 
On  any  other  construction,  the  effect  of  the  policy  wouk 
often  he*  not  to  indemnify,  but  to  confer  a  positiv< 
profit.  Suppose  there  were  only  100/.  worth  on  board 
T$f  a  cargo  valued  at  3000/.,  could  the  underwriters  hx 
calWd  *m  to,  pay,  the  2900/.?  It  is  true  tliat,  in  the  cast 
of  stores,  ^ha  underwriters  ace  not  allowed  to  deduct  foi 
tbe  consumption  de  die  in  diem,  and  this,  is  all  that  Sham 
Vi  Felton  (a)  establishes. .  There  the  whole  subject- 
matter  was  oq  board  at  the  commencement  of  the  risk 
The /present  (insurance  is  on. goods;  and  the  cargo  ti 
wbkib  4be  cop  Leading  parties  looked  never  was  or 
boards  These  is  no  distinction  between  insurance  oi 
freight  and  on  goods ;  and,  therefore,  Forbes  v.  Aspi- 
n(dl,{fy9  .which  was  on  freight,  is  in  point  In  that  case, 
bott  Skawe  v.  FeUon{a)  and  Montgomery  v.  Eggington  {c\ 
were  considered ;  and  in  Marsfiall  on  Insurance,  b.  i.  ch.  7 
$5.,  it  is  stated  as  the  result  of  later  cases,  "  that  the 
inaured  can  only  recover,  whether  on  an  open  or  s 
valued  policy,  for  the  freight  of  goods  actually  put  on 
board,  or  of  which  the  shipment  has  been  contracted 
for;"  and  Forbes  v.  Came  (d)3  and  Forbes  v.  Aspinall(b\ 
are  referred  to.  [Parke  3.  Then  comes  the  difficulty, 
what  is  a  cargo  sufficient  to  entitle  the  jury  to  say  that  thai 
has  been  shipped,  to  which  the  valuation  in  the  policy 
refers  ?  that  was  not  considered  in  Forbes  v.  Jspinall(b).] 
The  jury  might  consider  what  was  a  reasonable  quantity 
to  be  carried  as  a  cargo*   [Parke  J.  Supposing  the  policy 


(a)  2  East,  109. 


(6)  \3  East,  323. 
(d)  1  Camp.  520. 
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to  be  opened,  two  terms  are  unknown  of  the  proportion 
by  which  the  average  is  to  be  estimated.]  The  cargo 
contemplated  taay  be  estimated  by  the  outward  cargo; 
for,  In  an  African  voyage,  we  may  presume  that  the 
whole  outward  cargo  was  intended  to  be  bartered,  or 
evidence  might  be  given  as  to  the  intention  'of  the  'as- 
sured, or  the  capacity  of  the  ship,  so  as  to  «hew>wbat 
is  the  fall  cargo  on  which  the  proportion  is  to  be 
estimated;  \Ptittestm  J.  By  treating  this  as  an  'fcpfen 
policy,  you  raise  a  difficulty  as  to  the  first  point;  for 
much  of  the  outward  cargo  wrll'be  unprotected,  if  the 
valuation  in  the  new  policy  do  not  attach  till  the  sbip  be 
finally  laden  with  her  homeward  cargo.  Then  may  not 
the  circumstance,  that  thete  te  a  valuation'  on  the  fhcd  wf 
the  policy,  be  a  ground  for  inferring  that  this  wfe*  to- 
sertedto  protect  the  outward  cargo?  For  alt  the  dif- 
ficulty would  vanish,  if  the  parties  meant  to  apply  the 
valuation  to  whatever  might  remain,  at  any  time  during 
the  trading  voyage,  of  the  old,  and  whatever  might  be  then 
shipped  of  the  new.]  That  difficulty  might  arise,  if  it 
were  assumed  that  the  outward  cargo  is  to  beunbtripped 
by  a  bargeful  at  a  time,  and  exchanged  piecemeal  fdr« 
homeward  cargo:  but  the  ship  may  exchange  the  whole 
outward  cargo,  for  a  complete  homeward  cargo  *t  once. 
Besides,  there  is  no  ground  for  assuming  the  existence 
of  an  outward  insurance  terminating  in  twenty^four 
hours.  The  outward  insurance,  if  there  were  one, 
might  be  on  the  usual  terms,  to  determine  on  the  safe 
landing  of  the  goods :  and,  if  so,  there  would  be  a 
double  insurance,  supposing  the  new  insurance  to- pro- 
tect the  outward  cargo.  It  cannot  be  contended  that, 
whenever  the  loss  happens,  the  cargo  on  board  is  pro- 
tected: 
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1883.  tected :  for  suppose  all  the  outward  cargo  to  have  beer 
discharged,  and  none  of  the  homeward  shipped;  in  sucl 

agmnu  a  case,  the  valuation  could  not  be  supported.  But,  then, 
if  the  valuation  be  not  conclusive  in  all  cases,  it  follows 
that  it  will  be  opened  by  the  subtraction  of  a  part  of  thi 
homeward  cargo.  [Patteson  J.  If  there  were  no  goodi 
on  board,  there  could  be  no  loss  of  goods.]  Ther 
suppose  only  one  bale  on  board.  Even  supposing  thi 
policy  to  be  opened,  the  valuation  will  not  be  altogethei 
inoperative;  for  it  will  prevent  any  dispute  as  to  thi 
value  of  the  whole  contemplated  cargo.  Thus,  if  a  value( 
policy  on  sugar  be  opened,  on  the  ground  of  only  foui 
fifths  of  the  intended  cargo  having  been  shipped  and  lost 
the  underwriter  will  pay,  not  a  value  to  be  now  put  01 
the  lost  sugar,  but  four  fifths  of  the  sum  underwritten. 

Cur.  adv.  vult 

Den  Man  C.  J.,  in  this  term,  delivered  the  judgmen 
of  the  Court. 

After  stating  the  facts,  his  Lordship  said :  —  In  thi 
case  it  is  with  regret  that  we  find  ourselves  obliged  to 
come  to  the  conclusion  that  the  plaintiffs  are  not  en 
tided  to  recover  for  a  total  loss;  because  it  appear 
very  likely  that  the  assured  intended  by  this  polic 
to  insure  both  the  outward  and  homeward  cargo,  an< 
to  have  valued  both ;  inasmuch  as  a  great  part  of  th 
outward  cargo  would,  in  such  a  voyage,  remain  oi 
board,  and  would  be  continually  varying  in  the  cours 
of  barter,  and  nothing  is  more  probable  than  that  th 
entire  cargo  should  be  valued,  to  prevent  difficulty  c 
valuation  in  the  case  of  loss.  Unfortunately,  howevei 
they   have    used    words   which    will    not,    we    thini 

effectual 
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effectuate  that  intention.  The  question  in  this  and 
other  cases  of  construction  of  written  instruments  is,  not 
vrhat  was  the  intention  of  the  parties,  but  what  is  the 
meaning  of  the  words  they  have  used. 

The  cases  of  Robertson  v.  French  (a),  Sptita  v.  Wood- 
man(b),Horneyerv.Lushington(c)fLangIiarn  v.  Hardy  (d)f 
and  others,  have  established  that  where  the  policy  is 
upon  goods,  "  from  the  loading  thereof,"  either  at  a 
particular  place,  or  in  blank  upon  a  voyage  from  one 
place  to  another,  it  does  not  attach  upon  goods 
previously  on  board;  but  this,  being  a  strict  con- 
struction, has  been  relaxed  where  there  was  any  thing 
upon  the  face  of  the  instrument  to  satisfy  die  Court  that 
the  policy  was  intended  to  rover  goods  previously  on 
board.  Thus  in  Bell  v.  Hobson  (e)9  where  the  policy  was 
declared  to  be  "  in  continuation  of  others,'9  which  were 
upon  a  voyage  to  the  port  from  which  the  risk  insured 
began,  and  in  Gladstone  v.  Clay  (g),  where  the  words  used 
were  "  wheresoever,  &c.,"  it  was  held  that  the  assurance 
was  not  confined  to  goods  put  on  board  in  the  course  of 
the  voyage  insured. 

The  question  then  is,  whether  there  is  any  thing 
disclosed  upon  the  face  of  this  policy  by  which  the 
Court  ean  be  convinced  that  it  was  intended  to  attach 
upon  the  outward  cargo,  the  nature  of  the  voyage,  of 
which  the  underwriter  must  be  presumed  to  be  cogni- 
zant, being  also  taken  into  consideration. 

The  only  circumstance  which  can  have  this  effect,  is 
the  memorandum,  which  declares  the  insurance  to  be 


(a)  4  East,  130. 
(e)  IS  East ,46, 
(«)  16  Ea*$240. 


(6)  2  Taunt,  416. 
(rf)  4  Taunt.  630. 
Ag)  \M.  #5.418. 
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"  on  the  cargo  valued  at  4800/.,"  a°d  it  occurred  at  one 
time  to  a  part  of  the  Court,  that  this  raised  a  presump- 
tion that  the  parties  contemplated  such  a  cargo  to 
be  the  subject  of  the  assurance  as  was  capable  of 
being  valued  at  "the  full  amount  insured,  when  the 
policy  attached,  i .  e.  when  the  ship  had  arrived  twenty- 
four  hours  on  the  coast  of  Africa^  and  that  the  entire 
cargo,  consisting  of  outward  and  homeward  goods, 
would  alone  answer  that  description.  If  this  were 
clearly  the  meaning  of  this  clause,  we  agree  that  we 
might  reject  or  qualify  the  words,  "  from  the  loading 
thereof  aboard  the  said  ship,"  as  we  certainly  might 
have  done  if  it  had  been  said  expressly  in  the  memo- 
randum, that  the  insurance  was  on  the  cargo  both  out- 
ward and  homeward,  valued  at  4800/.  But  the  dif- 
ficulty is  to  make  out  that  this  is  clearly  the  meaning 
of  the  memorandum  in  question. 

Suppose  the  words  of  the  memorandum  had  been, 
"  on  the  homeward  cargo,"  valued  at  the  same  sum, 
would  there  have  been  any  inconsistency  in  making 
such  a  valuation,  and  would  the  fact  therefore  of  making 
such  a  valuation  enable  the  Court  to  say,  that  the 
word  homeward  must  be  rejected,  and  the  insurance  ap- 
plied to  the  whole  of  the  goods  on  board  ?  Or  suppose 
that  in  the  earlier  part  of  the  policy,  the  insurance  had 
been  "upon  any  kind  of  goods  and  merchandises, 
laden  on  board,  after  twenty-four  hours  after  arrival  on 
the  coast  of  Africa?  would  the  valuation  by  the  me- 
morandum in  any  way  have  qualified  or  varied  the 
subject  of  assurance  ?  If  it  would  not,  neither  can  it 
in  the  present  case;  for  the  declaration  in  the  policy, 
that  the  adventure  is  to  begin  from  the  loading  thereof 

aboard 
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aboard  twenty-four  hours  after  such  arrival,  is  in  effect 
the  same  thing,  and  confines  the  insurance  to  the 
homeward  cargo. 

It  is  very  true  that  there  will  be  some  difficulty  in 
making  the  proper  calculation  as  to  the  sum  to  be  paid, 
on  the  supposition  that  the  subject  of  insurance  is  the 
liill  homeward  cargo;  because,  on  such  a  voyage,  it  is 
not  easy  to  say  what  the  value  of.  a  full  home  cargo  will 
be;  nor  what  proportion  of  a  full  cargo  is  on  board  at 
the  time  of  the  loss.  That  difficulty  occurred,  and 
nearly  to  the  same  extent,  in  Forbes  v.  JspinaU(a), 
though  it  does  not  seem  to  have  been  brought  to  the 
attention  of  the  Court;  but  it  cannot  enable  us  to  re- 
ject  the  words  which  cause  the  policy  to  attach  on  the 
homeward  cargo  only,  and  to  declare  that  the  policy  was 
meant  to  include  both.  t         .    *  .    * 

We  think,  therefore,  that  there  should  be  a  p$w 
trial;  but  it  will  be  much  better  to  refer  the  average 
loss,  as  the  plaintiffs  are  clearly  entitled  to  recover  it 

Rule  absolute* 
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A  party  who 
applies  to  the 
Court  for  a  cri- 
minal inform- 
ation against  a 
defendant  for 
breach  of  duty 
as  a  magistrate 
as  well  as  an  in- 
dividual, must, 
before  motion, 
give  notice  to 
the  defendant 
of  his  intended 
application. 


The  King  against  Heming. 

A  RULE  nisi  had  been  obtained  for  a  criminal  in- 
formation against  the  defendant,  on  affidavits 
stating,  that  at  an  election  for  members  of  parliament 
for  the  northern  division  of  the  county  of  Warwick,  at 
Nuneaton,  one  of  the  polling  places  of  that  division,  a 
riot  had  taken  place,  and  that  the  defendant,  a  magis- 
trate of  the  county,  had  neglected  his  duty,  by  refusing 
to  call  in  the  military,  or  to  establish  a  sufficient  force 
to  repress  the  riot,  and  also  that  he,  defendant,  had  taken 
an  active  part  in  the  riotous  proceedings. 


Sir  J.  Campbell  (Solicitor-General)  now  objected  that 
notice  of  the  application  to  the  Court  had  not  been  given 
to  the  defendant,  before  the  criminal  information  was 
moved  for. 

Sir  James  Scarlett  contra,  contended  that  the  defend- 
ant was  charged  with  an  offence,  including  a  breach  of 
his  duty  as  an  individual  as  well  as  a  magistrate,  and 
therefore  that  the  want  of  notice  was  no  answer  to  the 
application. 


Dekman  C.  J.  It  is  an  established  rule  of  practice, 
that  no  application  for  a  criminal  information  can  be 
made  against  a  magistrate  for  any  thing  done  in  the 
course  of  his  office,  without  previous  notice.  It  is  true, 
that  in  this  case,  some  acts  attributed  to  the  de- 
fendant are  such  as  any  individual,  not  a  magistrate, 
might    be  indicted   for.      Whether   we    should  have 

granted 
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granted  a  criminal  information  for  such  acts  alone  may        1833. 
be  doubtful.    As  some  of  the  acts  stated  in  the  affidavits        "    ~ 

The  Kino 

do  affect  this  defendant  in  the  character  of  a  magis-        against 
trate,  the  case  falls  within  the  general  rule  which  re- 
quires notice.     The  rule  for  the  criminal  information 
must  be  discharged. 

Rule  discharged. 


The  King  against  The  Justices  of  the  West  Thursday, 
Riding  of  Yorkshire. 

(Bower  against  The  Accounts  of  the  Commis- 
sioners of  Meltham  Inclosure.) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  By  statute, 
ptrties  were 

calling  upon  the  Justices  of  the  West  Riding  to  enabled  in  cer- 
enter  continuances  and  hear  the  appeal  of  James  Bower  appeal  to  the 
against   the  accounts   of  Frederick  Robert  Jones  and  ?o1\  particular* 
Joseph  Taylor^  the  commissioners  for  inclosing  lands  in  tendays,8nodce. 
the  manor  of  Meltham  in  the  said   riding,  which  ac-  Th«*ct8W"d 

c'  nothing  as  to 

counts  purported  to  have  been  examined  and  signed  by  fw^er  notice 

r      Tm  .  m  the  event  of 

certain  justices  of  the  riding,  on  certain  days  in  1831  such  appeal 

being  respited, 

and  1832.     It  appeared  by  the  affidavit  in  support  of  nor  did  it 

lit!  ii  appear  that 

the  rule,  that  the  accounts  were  passed  under  an  act,  there  was  any 

11  G.  4.  and  1  W.  4.  c.  49.,  private,  for  amending  a  onttofubjecT 

former  act  respecting  the  Meltham  inclosure.     By  the  So^"e]U' 

act  of  W.  4.  it  is  provided   (sect  20.)  that  "  if  any  ^fs^™d"r 

person   shall   think   himself  aggrieved    by    any   thing  whichj|u?lvi_ri 

done,  or  omitted  to  be  done,  in  pursuance  of  this  act  g»*en,  was  re- 

.  .  spited,  and 

or  the  said  recited  acts,  or  either  of  them,  he   may  came  on  at  a 

subsequent  ses- 
sion, pursuant  to  the  respite.  The  appellant  was  called  upon  to  prove  that  he  had  given 
notice  of  trial  of  the  respited  appeal,  and  on  his  failing  to  do  so  the  appeal  was  dismissed : 

Held,  that  the  sessions  were  wrong  in  requiring  such  notice,  and  (hat  the  case  was  one 
in  which  this  Court  might  over-rule  their  decision.    Mandamus  granted  to  hear  the  appeal 

X  x  2  appeal 
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the  West 

Riding  of 

Yorkshire* 


appeal  to  any  general  or  quarter  sessions  of  the  peace, 
to  be   bolden  for  the  west  riding  of  the   county  of 
York,   within   four   calendar   months    next   after  the 
cause  of  complaint  shall  have  arisen,   giving  to  the 
said  commissioners,  and  to  the  party  or  parties  con- 
cerned, notice  in  writing  of  such  appeal  and  of  the 
matter  thereof,  ten  days  at  least  before  such  general  or 
quarter  sessions  (except  with  respect  to  the  accounts  of 
the  said   commissioners),    which,   notwithstanding  the 
same  shall  have  been  examined  and  published  as  afore- 
said, may  be  appealed  against  at  any  time  within   six 
calendar  months  after  the  date  of  the  award  of  the  said 
commissioners,  on  giving  to  the  said  commissioners  such 
notice  as  last  aforesaid/'     Notice  of  the  present  appeal 
was  given  in  due  time   for  the  quarter  sessions  holden 
at  Wakefield  in  January  1833 ;  and  due  notice  was  after- 
wards given  that  the  appellant  would   move  at  those 
sessions,  that  the  appeal  might  be  respited  to  the  next 
general  quarter  sessions  to  be  holden  at  Pontefract,  and 
also  that  the  said  accounts  might  be  referred  to  a  justice 
of  peace,  or  some  other  person,  to  be  by  him  examined 
and  balanced.     The  respite  was  moved  for  and  granted, 
but  the  respondents  would  not  agree  to  refer  the  ac- 
counts.    The  Pontefract  sessions  were  holden  on  the 
3d  of  April,  and  the  11th  of  that  month  was  appointed 
for  hearing  the  appeals.     On  the  said  3d  of  April  the 
appellant  gave  notice  to  the  respondents,  that  he  should 
again   move   to   respite   the   appeal   till   the   following 
sessions,  on  the  grounds  that  the  commissioners  had  not 
passed  the  whole  of  their  accounts,  and  that  the  bills  of 
their  clerk  had  not  been  delivered  in  and  taxed.     The 
respondents  on  being  served  with  such  notice  did  not 
say  that  they  should  prepare   to  try  the  appeal,   or 
should  oppose  the  respite.     The  motion  for  a  respite 

was 
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was  made  on  the  11th  of  April,  and  adjourned  to  the        1833. 
12th,  when  it  was  renewed,  and  the  appellant  again        J 
proposed  a  reference  of  the  accounts,  which  the  re-        against 

,  ii  #™        .    .  .     .'  i    Tbe  Justices  of 

spondents  would  not  agree  to.  The  chairman  intimated  the  West 
that  the  appeal  must  be  called  on  in  its  turn,  and  that  Yorkshiki. 
if  the  appellant  was  not  prepared  to  try,  it  must  be 
struck  out  The  appeal  was  then  called  on,  and  the 
majority  of  the  bench  having  refused  to  respite,  and 
the  respondents  declining  to  refer,  except  upon  terms 
disapproved  of  by  the  appellant,  the  appellant's  counsel 
said  he  would  go  on  with  the  appeal.  The  respondents 
then  called  upon  him  to  prove  his  notice  of  appeal  for 
the  Pontefract  sessions.  No  such  notice  had  been  given, 
or  considered  necessary,  by  the  appellant;  and  the 
sessions,  in  consequence,  dismissed  the  appeal.  In  an  . 
affidavit  made  by  one  of  the  respondents  in  opposition 
to  the  rule,  it  was  stated  that  the  appeal  was  originally 
entered  and  respited  at  the  October  sessions  1 832 ;  that 
the  deponent  on  receiving  notice  of  a  motion  to  be  made 
at  the  Pontefract  sessions  for  a  further  respite,  gave  no 
intimation  that  he  should  not  prepare  to  try,  and  did  in 
fact  so  prepare;  that  the  appellant's  counsel  in  the 
course  of  his  application  to  the  court  at  Pontefract  on 
the  1 2th  of  April,  admitted  that  he  was  unprepared  to 
try;  and  that  although  one  of  the  counsel  for  the  re- 
spondents called  upon  the  appellant's  counsel  to  "  prove 
his  notice,"  the  point  as  to  notice  of  appeal  to  the 
then  sessions  was  not  raised  or  decided,  and  the  appeal 
did  not  go  off  on  that  ground,  nor  was  the  trial  of  the 
appeal  at  all  pressed  on  the  court. 

F.  Pollock,  Milner,  and  Dundas,  now  shewed  cause. 

There  was  no  real  hardship  on  the  appellant  in  this 
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1833.        case  being  dismissed,  for  it  is  evident  he  had  not  in- 

tended,  and  was  not  prepared,  to  try.     He  was  bound, 

against        if  he  intended  proceeding:,  to  give  ten  days'  notice  before 

The  Justices  of  ^  5»        6  J 

the  West       the  Pontefract  sessions.    The  justices,  upon  hearing  both 

Riding  of  .    .  .    * 

Yorkshire,  sides,  were  of  opinion  that  he  was  not  entitled  to  respite, 
and  as  he  had  not  given  the  necessary  notice  to  enable 
him  to  proceed,  they  had  a  right  to  dismiss  the  case. 
They  are  the  proper  judges  of  matters  of  practice  arising 
at  their  sessions,  and  their  decision  on  such  points,  unless 
manifestly  wrong  or  unjust,  ought  not  to  be  interfered 
with.  This  Court  held  so  in  a  case  like  the  present, 
Rex  v.  The  Justices  of  Essex  (a).  [Patteson  J.  The 
appellants  there  had  not  given  notice  to  try  at  the  first 
sessions,  the  order  having  been  served  too  late  to  enable 
them  to  dp  so.]  In  Ex  parte  Becke  (£),  where  the  ses- 
sions had  refused  to  adjourn  an  appeal  at  the  appellant's 
instance  on  account  of  the  absence  of  a  witness,  and  the 
appellant  consequently  suffered  the  order  to  be  con- 
firmed, this  Court  refused  to  interfere  with  the  decision 
of  the  justices. 

Blackburne  contra.  The  original  notice  of  appeal  gave 
the  respondents  every  necessary  information,  and  they 
were  present  when  the  respite  to  Pontefract  sessions  was 
granted.  .  There  was  no  occasion  for  a  ten  days9  notice 
at  each  sessions,  after  the  appeal  had  been  so  respited. 
Bex  v.  Lambeth  (c)9  Rex  v.  The  Justices  of  Buckingham- 
shire (d\  Rex  v.  The  Justices  of  Hertfordshire  (e).  In  Rex 
v.  The  Justices  of  Lancashire  (g\  where  the  sessions  had 
dismissed  an  appeal  on  the  ground  of  insufficiency  of 

(a)  2  Chitt,  Rep.  385.  (6)  3  B.  <fr  Ad.  704. 

(c)  3D.fR.  340.  (</)  6D.fR.  142.         v 

M  4  B.  $  Ad.  56\.  (jg)IB.f  C.  691. 

notice, 
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notice,  and  a  mandamus  was  moved  for,  Lord  Tenterden 
said,  "  We  think  that  justice,  will  be  most  satisfactorily 
administered  by  ordering  the  justices  to  enter  continu- 


1833. 


The  Kino 
a&ainst 

ances  and  hear  this  appeal.     They  certainly  have  a  dis-      the  West 


cretionary  power  to  make  rules  for  the  governance  of 
the  practice  at  the  sessions,  but  the  case  cited  (Rex  v. 
The  Justices  of  Wilts  (a) )  shews  that  this  Court,  for  the 
purposes  of  justice,  will  interfere  to  control  that  dis- 
cretion/' \Parke  J.  I  do  not  quite  approve  of  the 
language  held  in  that  case.  If  the  sessions  have  a  dis- 
cretionary power  on  the  subject,  this  Court  has  not. 
The  sessions  are  the  judges  of  what  is  reasonable  notice, 
but  not  the  sole  judges,  and  therefore  this  Court  may 
interfere  with  their  decision  upon  it  They  are,  by  law, 
to  hear  appeals  only  on  reasonable  notice,  of  which  we, 
as  well  as  they,  are  judges.  But  it  is  not  correct  to  say 
that  this  Court  sets  its  discretion  against  theirs.] 


Riding  of 
Yo&kshiek 


Denman  C.  J.  I  have  always  understood  that  this 
Court  had  authority  to  interfere  for  the  purpose  of 
seeing  that  no  illegal  practice  prevailed  at  the  sessions 
to  prevent  the  hearing  of  an  appeal.  In  this  case  the 
appeal  was  regularly  brought  in  the  first  instance,  and 
due  notice  given :  it  was  then  respited  to  a  subsequent 
session,  and  an  application  was  there  made  by  the  ap- 
pellant for  a  further  respite.  Of  that  application  the 
respondents  had  had  sufficient  notice  to  prevent  their 
being  put  to  expence  in  preparing  to  try  at  that  session. 
The  respite  was  not  granted,  and  the  appellant  was  then 
called  upon  to  prove  his  notice.  The  affidavit  in  op- 
position to  this  rule  would  render  it  doubtful  whether 


(«)  \0  East,  404. 
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the  challenge  to  prove  the  notice  referred  to  the  original 
notice  of  appeal,  or  to  a  notice  to  try  at  that  session; 
but  the  affidavit  on  the  other  side  states  clearly  that  the 
latter  was  mentioned.  I  think  it  is  pretty  evident  that 
by  refusing  this  mandamus,  justice  would  be  shut  out; 
and  that  we  ought  therefore  to  tell  the  magistrates  that 
they  have  done  wrong  in  refusing  to  hear  the  appeal 
upon  the  ground  assigned.  The  rule  will  therefore  be 
absolute. 


Parke  J.  The  province  of  this  Court  in  such  a  case 
as  the  present  is  clear.  We  have  no  right  to  interfere 
with  the  discretionary  power  of  the  sessions ;  where  they 
have  that  power,  their  discretion  is  to  be  confided  in. 
But  the  question,  what  is  such  reasonable  notice  as  gives 
them  jurisdiction  to  entertain  an  appeal,  is  a  legal  ques- 
tion, of  which  they  are  not  the  exclusive  judges ;  and 
this  Court  will  see  that,  in  determining  such  a  point, 
they  act  legally,  and  according  to  the  jurisdiction  which 
they  possess.  Now  the  statute  1  W>  4.  c.  49.  s.  20. 
enables  a  party  to  appeal,  giving  notice  of  such  appeal 
ten  days  at  least  before  the  sessions.  A  person  giving 
such  notice  has  a  right  to  have  his  appeal  heard,  and  in 
this  case  it  is  sworn  that  the  notice  was  given.  At  the 
sessions  to  which  that  referred,  the  appeal  was  respited 
to  the  sessions  at  Pontefracf,  and  there  a  further  respite 
was  moved  for.  If  the  justices  had  merely  refused  that 
respite  and  proceeded  with  the  appeal,  and  if  they  had 
then  called  for  proof  of  the  proper  notice  and  that  only, 
I  should  say  that  this  Court  ought  not  to  intefere  with 
the  exercise  of  their  discretion,  although  such  discretion 
might  have  been  exercised  harshly,  and  that  their  deci- 
sion was  one  by  which  the  subject  must  be  bound.    The 
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only  question  then  is,  whether  the  notice  they  called  for 
was  the  original  notice  of  trial,  in  which  case  their  pro- 
ceeding was  right,  and  the  appellant  ought  to  have  been 
prepared  to  comply  with  their  requisition;  or  whether 
it  was  a  notice  of  trial  for  the  then  sessions*  Upon  the 
statements  before  us  I  think  we  must  take  it  to  have 
been  the  latter;  and  if  so,  the  case  of  Res  v.  Lambeth  (a) 
shews  that  they  were  wrong  in  law,  that  the  first  notice 
was  sufficient,  and  that  proof  of  the  other  ought  not  to 
have  been  required. 

Taunton  J.  If  the  appeal  had  been  dismissed  on 
the  ground  of  non-compliance  with  a  call  upon  the  ap- 
pellant to  prove  the  original  notice  of  appeal,  I  should 
have  thought  that  this  Court  ought  not  to  interfere. 
But  it  appears  on  affidavit  that  the  notice  of  which  proof 
was  required  was  a  notice  of  trial  of  the  respited  appeal; 
and  I  have  a  suspicion  also  that  the  sessipns  were  in- 
fluenced by  the  refusal  of  the  appellant  to  refer  on  such 
terms  as  the  respondents  would  agree  to.  If  they  acted 
on  either  of  these  grounds,  their  decision  was  illegal.  I 
do  not  find  that  either  the  statute  11  G.  4.  and  1  W.  4. 
&  49.,  or  any  rule  of  practice  at  the  sessions,  requires 
notice  of  trial  of  a  respited  appeal.  It  appears  to  me 
that  justice  will  be  best  satisfied  by  sending  the  case 
back  to  the  sessions. 

Patteson  J.  The  statute  requires*  ten  daysf  notice 
of  the  appeal  to  be  given  in  the  first  instance,  but  says 
nothing  as  to  notice  of  a  respited  appeal.  If  that  is 
necessary,  it  must  be  so  either  by  the  practice  of  the 
sessions,  or  by  general  rules  of  law.    No  rule  of  practice 
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1383*        at    the    sessions    has  been    produced  requiring  such 

notice;  if  any  had  been  shewn,  it  might  perhaps  be  too 

lainu        much  to  say  that1  a  decision  according  to  the  practice 

The  Justice*  of  "  ° 

iho  West  was  illegal  and  not  to  be  abided  by.  As  to  the  general 
rules  of  law,  Bex  v.  Lambeth  (a)  shews  that  they  do  not 
warrant  the  demand  of  such  a  notice.  The  only 
question  then  is,  whether  the  notice  which  the  sessions 
required  to  be  proved  was  that  of  the  original,  or  that 
of  the  respited  appeal?  and  I  think,  upon  the  statements 
before  us,  that  it  must  have  been  the  notice  to  try  at 
the  then  session* 

Role  absolute. 


(a)  3  Z>.  $  M.  340. 
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goods  whereof 
the  bankrupt 
wu  reputed 
owner  at  the 
time  when  he 


Smith  against  Topping. 


'T'ROVER  for  the  value  of  three  pipes  and  three 
hogsheads  of  wine.  Plea,  not  guilty.  At  the  trial 
before  Alder  son  J.  at  the  York  Spring  assizes  1833, 
the  jury  found  a  verdict  for  the  plaintiff  for  700/.  da- 
mages, subject  to  be  reduced  as  hereinafter  mentioned, 
and  also  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  plaintiff  was  a  merchant  at  Hull.     The  defendant 
But  where  the    was  the  assignee  duly  appointed  of  one  Robert  Lundie, 

true  owner  had 

permitted  hit      who,  before  his  bankruptcy,  was  a  merchant  at  Hull.  The 

goods  to  re- 
main in  the 
order  and  dis- 
position of  A . 
until  the  day 
before  he 
became  bank- 
rupt, tnd  then  demanded  the  possession  of  them,  which  A.  refused  to  deli?er 
1I117  did  not  pass  to  A.%%  assignees. 


rupt,  by  the 
consent  and 
permission  of 

the  true  < 


following  facts  as  to  the  ownership  of  the  wine  were  agreed 
upon  at  the  trial,  viz.  1st,  that  the  plaintiff  was  the  true 
owner  of  the  wine ;  2dly,  that  for  some  time  previously  to 


Held,  that 
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the  21st  of  July  1 881  the  wine  had  been  deposited  by  the 
plaintiff  in  the  cellars  of  Lundie,  and  was  and  remained 
in  his  possession  as  the  reputed  owner  thereof,  with  the 
consent  and  permission  of  the  plaintiff  the  true  owner 
thereof}  within  the  seventy-second  section  of  the  bankrupt 
act,  until  the  demands  hereinafter  mentioned,  and  also 
until  the  time  of  Lundie' s  bankruptcy  hereinafter  men* 
tioned,  unless  the  Court  should  be  of  opinion,  that  these 
demands  determined  such  consent  and  permission.    On 
the  21st  of  July,  intelligence  haying  reached  Hull  that 
certain  persons,  with  whom  Lundie  was  supposed  to  be 
involved  in  bill  transactions,   had  stopped  payment  in 
London,  Mr.  Hare,  a  clerk  of  the  plaintiff,  went  to 
Lund&s  house  about  a  quarter  past  eleven  in  the  morn- 
ing, and  demanded  the  wine  from  a  clerk  called  Hunter 
(Lundie  being  from  home);  but  Hunter,  after  consulting 
with  Lundie' s  sister,  who. lived  in  his  house,  refused  to 
deliver  up  the  wine  until  Lundie" s  return.    He  returned 
soon  afterwards,  and  about  one  o'clock  on  the  same  day, 
Hare  again  called  at  the  house  and  saw  Lundie  himself, 
and  required  the  plaintiff's  wine  to  be  delivered  up  to 
him    (Hare).    Lundie  said,  "  It  was  an  unfortunate 
aflair,  he  feared  it  would  go  to  a  bankruptcy,  and  that 
he  did  not  know  how  he  could  act  without  consulting 
his  attorney,  but  that  to  give  up  the  wine  would  be 
shewing  an  undue  preference."    Hare  said,  "  We  are 
not  creditors,  the  wine  was  not  sold  to  you."    Lundie 
went  away  for  a  few  minutes,  and  upon  his  return  said 
that  he  would  not  deliver  up  the  wine.     On  Friday, 
the  22d  of  July,  Lundie  committed  an  act  of  bank- 
ruptcy, upon  which  a  commission  was  afterwards  sued 
out,  and  he  was  duly  declared  a  bankrupt,  and  the  de- 
fendant appointed  his  assignee,   who  thereupon  took 

possession 
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possession  of  the  wine  in  question.  Previous  to  the 
commencement  of  this  action,  viz.  on  the  7th  of  January 
18S2,  a  demand  was  made  by  the  plaintiff  upon  the 
defendant  to  deliver  up  the  wine,  and  he  refused  to  do 
da  so.  The  plaintiff  was  absent  from  home  when  the 
demand  of  the  wine  was  made  by  Hare  ;  who  had  then 
been  thirteen  years  in  the  plaintiff's  service.  The  plain- 
tiff lived  in  the  country,  and  was  frequently  from  home. 
In  his  absence  Hare  transacted  his  business ;  he  opened 
his  letters  and  answered  them,  and  had  the  plaintiff's 
authority  so  to  do.  He  did  not  sell  goods  or  draw  or 
indorse  bills  of  exchange  for  him,  nor  was  he  em- 
powered to  do  so.  He  saw  the  plaintiff  the  following 
week  after  the  demand  of  the  wine,  and  told  him  of  it, 
and  be  approved  of  his  having  made  the  demand. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  demand  made  upon  Lundie,  upon  Thursday 
the  21st  of  July,  prevented  it  from  passing  to  the  de- 
fendant (bis  assignee)  by  virtue  of  the  seventy-second 
section  of  the  bankrupt  act  (6  G.4.  c.  16.).  The  case 
coming  on  for  argument  this  terra  (a), 

&  Martin,  for  the  plaintiff,  was  stopped  by  the  Court. 
[Parke  J*  The  bankrupt  was  a  tortious  holder  of  the 
wine  at  the  time  of  the  act  of  bankruptcy,  he  did  not 
hold  it  with  the  consent  of  the  true  owner  and  pro- 
prietor.] 

Tamlinson  for  the  defendant.  Hare  had  no  previous 
authority  from  the  plaintiff  to  make  the  demand  of  the 
wine,  and  before  his   act  had  been  ratified  by  the 


(a)  November  19th,  before  Parke,  Taunton,  and  Pattern*  Ju 
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plaintiff  the  interest  of  third  persons  bad  intervened.        1833. 
[Parke  J.     It  is  stated  that,  in  the  plaintiff's  afa 


Smith 

Hare  transacted  his  business,  opened  his  letters  and 
answered  them,  haying  the  plaintiff's  authority  so  to  do. 
From  that  a  jury  might  fairly  infer,  that  Hare  had  au- 
thority to  demand  the  wine.]  It  is  found  only  that 
Hare  was  the  plaintiff's  clerk,  not  that  he  was  a  sales- 
man, or  had  any  authority  to  buy  or  sell  goods ;  but 
independently  of  that  point,  in  Darby  v.  Smith  (a\  where 
persons  to  whom  certain  household  furniture  had  been 
assigned  in  trust,  had  permitted  it  to  remain  so  long  in 
the  possession  of  the  bankrupt,  as  to  give  him  the  re- 
puted ownership  of  it  in  the  opinion  of  all  who  dealt 
with  him,  and  the  trustees  took  possession  of  it  on  the  ' 
eve  of  the  bankruptcy,  it  was  held  that  such  a  repos- 
session was  fraudulent  against  creditors;  and  in  Ex 
parte  Smith  (A),  Leach  Vice-Chancellor  recognised  that 
case  as  having  been  properly  decided,  on  the  ground 
that  the  property  was  withdrawn  in  contemplation  of 
bankruptcy.  [Parke  J.  The  Vice-Chancellor  seems  to 
have  considered  it  as  something  in  the  nature  of  a 
fraudulent  preference.]  It  is  not  necessary  to  put 
it  on  that  ground,  but  the  principle  upon  which  a 
party  leaving  property  in  the  apparent  ownership  of 
a  bankrupt  loses  it,  is,  that  by  so  leaving  it,  he  suffers 
the  bankrupt  to  acquire  credit.  The  same  degree  of 
credit  is  acquired  whether  the  property  be  removed  im- 
mediately before,  or  not  until,  the  act  of  bankruptcy. 

Parke  J.  This  is  a  very  plain  case.  It  is  perfectly 
clear  that  the  assignees  of  a  bankrupt  are  not  entitled  to 
recover  goods  under  the  6  G.4.  c.  16.  s. 72.  unless  the 

(a)  ST.  R.  82.  (6)  Buck's  B.  C  149. 
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bankrupt  at  the  time  he  became  bankrupt  had  the  pos- 
session of  the  goods  by  the  consent  and  permission  of 
the  true  owner.  The  dividing  point  is  the  act  of  bank- 
ruptcy. Now  here,  on  the  day  before  the  bankruptcy, 
Hare*,  a  clerk  who  usually  transacted  the  plaintiff's 
business  in  his  absence,  applied  at  Zamd&s,  the  bank- 
rupt's, otece,  for  the  wine,  and  Lundie's  clerk  refused 
to  deliver  it  Then,  if  the  demand  of  Hare  was  equi- 
valent to  a  demand  by  the  plaintiff,  the  bankrupt  had 
not  the  possession  of  the  goods  at  the  time  when  he 
became  bankrupt  with  the  consent  of  the  true  owners  and 
as  we  may  draw  from  the  facts  such  inferences  as  a  jury 
might,  I  think  we  must  say  that  Hare  had  authority  to 
make  the  demand.  That  being  so,  the  plaintiff  is 
entitled  to  recover. 


Tauktoh  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  at- 
tempt on  the  part  of  the  defendant  is  to  satisfy  us  that 
an  express  dissent  is  a  consent. 

Judgment  for  the  plaintiff. 


The  King  against  Tregarthen. 


t&^m   X^E  defendant  and  one   WHmw  Matthews,  being 


ite'that         r*va*    sai'-makers  at  Penzance  in   Cornwall,    and 

from  emtio       meeting  there  on  the  30th  of  October  1833,  the  defend- 
langciage  Pied 
Cowards  him  he 

WMhi  bodily  fear  from  another ;  and  the  magistrate,  upon  hearing  the  complaint,  re- 
quired the  latter  to  enter  into  recognisances  to  keep  the  peace.  On  motion  to  discharge 
the  recognisances,  on  the  ground  ;that  the  language  was  used  in  a  metaphorical  sense 
only,  the  Court  refused  to  interfere,  because  it  was  for  the  magistrate  to  judge  in  what 
*enae  the  language  waa  used.  ^  4    6 

ant, 
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ant,  addressing  Matthews,  said,—"  The  rod  (alluding 
to  an  expression  said  to  have  been  used  by  Matthews 
towards  the  defendant)  you  have  in  pickle  for  me,  you 
must  prepare  yourself  to  receive  such  a  castigation  with 
as  you  deserve;  and  I  am  determined  you  shall  have 
it,"  Some  altercation  then  passed  between  the  parties} 
and,  on  the  same  day,  the  defendant  sent  a  letter  to 
Matthews,  containing  the  following  expressions  i — "  The 
rod  you  have  had  so  long  in  pickle  for  me  is  now  so 
well  saturated,  that  it  is,  in  every  respect,  complete  and 
fit  for  use;  and,  instead  of  applying  it  to  my  shoulders, 
you  must  now  prepare  yourself  to  receive  such  a 
castigation  as  your  dastardly  cowardice  and  intriguing 
designs  most  justly  merit.  I  will  no  longer  scruple  to 
expose  your  infamous  conduct"  The  letter  then 
proceeded  to  give  several  instances  in  which  the 
writer  alleged  Matthews  to  have  been  guilty  of  fraud  in 
the  trade  of  a  sail-maker,  and  challenged  Matthews  to 
meet  those  charges.  On  the  following  morning  the 
defendant  was  summoned  to  attend  before  the  mayor  of 
Penzance,  to  be  bound  over  to  keep  the  peace  on  the 
application  of  Matthews,  founded  on  the  above  con- 
versation and  letter:  he  accordingly  attended  at  the 
office  of  the  town  clerk,  when,  the  conversation  and 
letter  having  been  sworn  to  by  Matthews,  he  was  asked 
by  the  town  clerk  whether,  from  the  language,  threats, 
and  letters  of  the  defendant,  he  was  not  in  bodily  fear 
from  the  defendant;  and  Matthews  having  answered  in 
the  affirmative,  the  defendant  ,was  compelled  to  enter 
into  a  recognisance  of  100/.  himself,  and  two  sureties 
of  50/.  each,  to  keep  the  peace  towards  Matthews  for 
six  months. 

Cowling 
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CvtoUng  moved  for  a  certiorari  to  remove  the  re- 
cognisances and  information  taken,  in  order  that  the 
recognisances  might  be  discharged,  or  the  amount  re- 
duped;  end  contended  that,  the  magistrate  bad  not 
jurisdiction  to  require  recognisances,  the  words  used 
not  importing  any  threat  of  bodily  injury.  {Parke  J. 
We  cannot  interfere  where  the  magistrate  has  exercised 
his  discretion,  if  he  has  proceeded  on  a  sufficient  in- 
formation on  oath,]  The  information  was  not  suf- 
ficient Matthews  swore  generally,  in  answer  to  a 
question  put  to  htm  by  the  town  clerk,  that,  from 
language,  threats,  and  letters  received  from  the  de- 
fendant, he  was  in  bodily  fear.  Now  the  language  used, 
**  The  rod  you  have  had  in  pickle  for  me,"  &c  was 
aped  in  a  metaphorical  sense;  and  coupled  with  the  ex- 
planation contained  in  the  later,  could  afford  Matthew 
no  ground  to  fear  bodily  injury.  {Taunton  J.  You  say 
that  the  charge  in  the  information,  that  Matthew*  was  in 
bodily  fear,  was  not  proved  by  the  facts,  because  the  lan- 
guage was  used  in  a  metaphorical  sense;  but  the  mayor 
of  Penzance  had  a  right  to  exercise  his  judgment  whether 
it  was  used  metaphorically  or  not] 


Parks  J.  (a)  The  magistrate  having,  in  the  exercise 
of  his  discretion,  thought  that  there  was  ground  for  re- 
quiring the  defendant  to  enter  into  recognisances  to  keep 
(he  peace,  this  Court  cannot  interfere. 

Taunton  and  Patteson  Js.  concurred. 

Rule  refined. 

(«)  Dmman  C.  J.  was  at  the  Privy  Council. 
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In  the  Matter  of  John  Waller  Poe. 
T)RICE9  on  a  former  day  of  this  term,  moved  for  a  A  prohibition 

i  i_  i  *  -i  •  •  i        i  i  cannot  issue  to 

rule  to  shew  cause  "  why  a  prohibition  should  not  *  court-nw- 
issue  to  the  judge-martial  and  advocate-general  of  his  [•nUncThjis 
Majesty's  forces,  to  restrain  the  execution  of  the  sentence  Jj^JIJI?  ."Sd^ 
of  a  court-martial,"  passed  under  the  following  circum-  ca,ried. into 

1  o  •%      execution. 

stances :  — 

John  Waller  Poe,  on  whose  behalf  the  application  was 
made,  was  arraigned  and  tried  before  a  general  court- 
martial,  held  in  the  garrison  at  Chatham  on  the  26th  of 
August  1833,  and  continued  by  adjournment  till  the  1 1th 
of  September  following,  on  a  charge,  "  That  he  the  said 
J.  W.  P"  (described  as  Lieutenant  J.  W.  P.  of  the  55th 
regiment),  "  being  a  passenger  on  board  the  ship  Ccesar 
on  her  passage  from  Calcutta  to  England,  was,  on  or 
about  the  12th  of  February  1832,  accused  of  stealing  a 
five  pound  Bank  of  England  note,  and  certain  articles 
of  wearing  apparel,  the  property  of  one  Thomas  Ross 
then  acting  as  his  servant,  and  which  property  the  said 
T.  R.  alleged  had  been  taken  out  of  his  trunks  in  his 
the  said  J.  IV.  P.'s  cabin ;  and  the  aforesaid  accusation 
against  the  said  J.  W.  P.  having  been  thereupon  en- 
quired into  by  Captain  Watt  commanding  the  ship,  by 
Lieutenant  Colonel  (Cunningham  and  other  officers  on 
board,  they  the  said  officers  and  passengers  forthwith 
expelled  the  said  J.  W.  P.  from  their  table  and  society ; 
not  permitting  him  to  enter  the  general  cabin,  or  to  have 
any  association  whatever  with  them  during  the  remainder 
of  the  voyage :  nevertheless,  the  said  J.  \\ .  P.,  under  cir- 

Vol.  V.  Y  y  cumstancea 
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cumstances  so  degrading  and  disgraceful  to  him,  neithc 
then,  nor  at  any  time  afterwards,  took  any  measures  i 
became  an  officer  and  a  gentleman  to  vindicate  hi 
honour  and  reputation ;  all  such  conduct  as  aforesai 
being  to  the  prejudice  of  good  order  and  military  du 
cipline."  The  said  J.  W.  P.  objected,  before  and  at  th 
trial,  that  the  charge  against  him  did  not,  expressly  c 
constructively,  impute  any  military  offence,  or  infractio 
of  any  of  the  articles  of  war,  or  any  positive  act  of  mil 
conduct  or  neglect,  to  the  prejudice  of  good  order  an 
military  discipline;  nor  was  there  any  thing  in  the  sai 
charge,  if  true,  so  far  as  it  averred  any  fact,  which  sut 
jected  him  to  be  arraigned  or  tried  as  a  military  office 
The  Court,  however,  proceeded  with  the  trial ;  and,  aft* 
deliberating  upon  the  charges,  came  to  the  followin 
decision,  which  they  transmitted  to  the  commander-ii 
chief:  — "  The  Court  having  maturely  weighed  an 
considered  the  evidence  adduced  in  support  of  the  pre 
secution,  together  with  the  prisoner's  defence,  and  th 
evidence  adduced  in  support  of  it,  is  of  opinion  that  tl 
prisoner  is  guilty  of  the  whole  of  the  charge  produce 
against  him,  in  breach  of  the  articles  of  war.  The  Com 
does,  therefore,  sentence  him,  the  prisoner  Lieutenai 
J.  W.  P.  of  the  55th  regiment  of  infantry,  to  be  dismisse 
his  Majesty's  service.  The  Court,  in  coming  to  tk 
above  finding  and  sentence,  trusts  it  may  be  allowed  t 
add,  that  it  has  considered  the  charge  produced  again 
the  prisoner  entirely  in  a  military  point  of  view,  as  affec 
ing  the  good  order  and  discipline  of  the  army ;  an 
that  it  does  not  mean,  by  its  sentence,  to  offer  any  opinic 
as  to  the  original  charge  of  theft,  of  which  the  prison* 
was  accused  by  the  man  Boss."  The  sentence  was  coi 
firmed  by  the  kin&  and  carried  into  execution.    Tl 
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said  J.  W.  P.  at  the  time  mentioned  in  the  above  charge 
wis  proceeding  home  as  a  private  passenger  on  board 
the  Casar9  on  l^ave  of  absence  from  his  regiment  for 
two  years. 
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Price,  hi  moving  for  the  rule.  The  offence  charged 
in  this  case  was  not  within  the  articles  of  war,  and  there- 
fore could  not  be  tried  by  a  court-martial,  the  Mutiny 
Act,  S  &  4  W.  4.  c.  5.  5. 5.,  only  empowering  his  Majesty 
to  appoint  courts-martial  "for  bringing  offenders  against 
the  articles  of  war  to  justice."  The  seventieth  clause  of 
those  articles  may,  perhaps,  be  cited  in  answer,  which 
directs  that  "  all  crimes  not  capital,  and  all  disorders 
and  neglects  which  officers  and  soldiers  may  be  guilty 
of,  to  the  prejudice  of  good  order  and  military  discipline, 
though  not  specified  in  the  foregoing  cases,  or  in  our 
articles  of  war,  shall  be  taken  cognizance  of  by  courts- 
martial,  according  to  the  nature  and  degree  of  the 
offence."  But,  as  Lord  Coke  intimates,  (in  speaking 
of  the  president  and  council  of  the  North,  instituted  by 
Henry  the  Eighth,)  a  court  cannot  legally  exercise  an 
authority  which  rests  on  vague  and  undefined  instructions, 
and  snch  as  cannot  be  understood  by  the  subject,  4  Inst. 
245,  246.  There  is  nothing  in  itself  disgraceful  in  the 
fact  charged  upon  this  party ;  it  is  merely  that  he  was 
accused  of  an  offence :  it  does  not  appear  that,  after  the 
ship  arrived  in  this  country,  the  accuser  had  done  any 
thing  to  make  good  his  charge,  or  the  accused  had  had 
any  opportunity  to  take  steps  for  his  own  vindication. 
[Denman  C.  J.  Does  any  thing  now  remain  to  be  done 
by  the  court-martial  ?]  In  Grant  v.  Sir  Charles  Gould  (a), 
the  court-martial  had  reported  to  the  king ;  but  there  a 
prohibition  was  moved  for,  to  prevent  the  execution  of 


(a)  2  H.  Bl.  69. 
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the  sentence;  and  it  is  clear,  from  the  judgment  of  Lord 
Loughborough,  that  in  his  opinion  the  prohibition  would 
have  lain,  if  the  case  had  not  proved  (as  it  ultimately  did) 
to  be  within  the  jurisdiction  of  that  Court.  The  sentence 
there,  as  to  one  part  of  it,  viz.  degradation  from  rank, 
must  have  already  taken  effect  when  the  application  was 
made.  $  The  finding  of  the  Court  had  been  confirmed  by 
the  king,  as  in  the  present  case.  {Parke  J.  Here  nothing 
remains  to  be  done  in  execution  of  the  sentence.]  The 
party  may  be  restored  to  his  rank,  which  is  often  done 
in  such  cases  after  a  nominal  dismissal.  {Taunton  J.  To 
whom  is  the  prohibition  to  be  addressed?]  It  may  go  to 
the  judge- martial.  \Denman  C.  J.  What  are  we  to  pro- 
hibit him  from  doing?]  From  enforcing  the  sentence.  It 
is  a  continuing  sentence.  The  Court  may  be  re-assembled 
to  revise  it.  [Taunton  J.  The  ordinary  course,  where  a 
party  thinks  himself  aggrieved  by  the  decision  of  a  court- 
martial,  is,  to  draw  up  a  memorial  to  the  king,  which  is 
then  referred  to  the  judge-advocate,  and,  as  I  think  I  can 
state  with  certainty,  undergoes  a  most  minute  and  ela- 
borate investigation  in  his  office  (a).  Denman  C.  J.  Is 
there  any  instance  in  which  this  court  has  interfered  by 
prohibition,  after  the  sentence  of  an  inferior  court  had 
been  fully  carried  into  effect  ?  Parke  J.  If  we  granted  the 
writ  under  such  circumstances,  there  would  be  no  case, 
in  which  the  party  was  still  alive,  where  an  application 
like  the  present  might  not  be  made  to  this  court.  I,  for 
one,  should  pause  before  I  established  such  a  precedent.] 


The  Court,  however,  allowed  the  case  to  stand  over, 
in  order  that  Price  might  look  into  the  authorities  with 

(a)  See,  as  to  the  revision  of  sentences  on  memorial  to  the  king  in 
council,  the  case  of  Lieut.  Frye.  1  Macarthur  on  Courts- Martial,  Ap- 
pendix, No.  xziv.  4th  edit.,  and  the  case  of  Capt  Cqffln  in  the  same  work, 
vol.  ii.  p.  290.,  where  the  memorial  was  referred  to  the  twelve  Judges. 

reference 
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reference  to  the  question  last  put  by  the  Lord  Chief 
Justice.    And,  on  a  subsequent  day  (November  8th), 

Pricey  being  desired  by  the  Court  to  name  any  au- 
thorities which  he  had  found  applicable  to  the  point 
(but  without  re-arguing  the  case),  mentioned  the  follow- 
ing: 2  Inst.  tit.  Artiadi  Cleri,  sect  S.p.  602.;  same  tide, 
sect  14.  p.  609.  The  resolution  of  the  Judges  in  Sir 
John  Bennet  v.  Dr.  Easedale  (a),  that  a  sentence  of  the 
Star-chamber,  making  the  plaintiff  incapable  of  any 
office  of  judicature,  "  never  took  from  him  the  office, 
but  the  execution  thereof,  nor  gave  authority  to  place 
others."  Isabel  PeeVs  case  (J),  Walker  v.  Adams  (c), 
Scarborough  v.  Justus  Lyrus  (d),  Fitzherbert,  N.  B.  45  F. 
106  D.  The  form  of  a  writ  of  prohibition  in  Regist* 
Breo.  38.,  concluding  "  et  si  quid  per  yos  minus  rite  in 
hac  parte  attentatum  fuerit,  id  sine  dilatione  revocari 
faciatis."  Similar  forms,  Regist.  Breo.  39,  40.  43.  Home 
v.  Earl  Camden  (e).  [Parke  J.  The  king  has  ratified 
the  sentence  of  dismissal  in  this  case;  and  he  might  also 
have  dismissed  the  officer  without  any  court-martial.] 
Home  v.  Lord  Bentinck  (judgment  of  Dallas  C  J.)  (g) 
furnishes  an  answer  to  this  observation*  Where  a 
court-martial  has,  in  fact,  been  held,  this  Court  may 
restrain  its  proceedings  by  prohibition,  whatever  might 
be  the  case  if  a  different  course  had  been  adopted. 
{Parke  J.  also  referred  to  the  authorities  cited  in  Com* 
Dig.  Prohibition,  D.,  particularly  Hall  v.  Norwood  (A), 
as  making  against  the  present  motion.] 

Cur.  ado*  vuti. 

(a)  Cr*  Car.  55.  (6)  Cro.  Car.  113. 

(c)  1  Sid.  331.      2  Keb.  200.  215.  227. 
(<0  Latch,  259.  where  tbe  decision  was  against  the  prohibition. 
(*)  2  H.  B.  535.  (jg)  8  Price,  249. 

(*)  1  Sid.  166. 

Y  y  3  Denm an 
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Denman  C.  J.,  in  the  same  term  (November  14th), 
delivered  the  judgment  of  the  Court. 

An  application  was  made  for  a  rule  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue,  prohibiting 
the  execution  of  the  sentence  of  a  court-martial,  which, 
in  the  month  of  August,  had  been  holden  at  Chatham, 
on  charges  preferred  against  an  officer  in  the  55th 
regiment,  on  the  ground  that  the  facts  alleged  in  the 
charge  were  insufficient  to  bring  the  party  within  the 
articles  of  war.  In  the  course  of  the  statement  it  ap- 
peared that  a  commission  had  been  directed  to  certain 
officers,  for  the  purpose  of  carrying  on  this  enquiry;  that 
witnesses  had  been  examined,  and  the  trial  proceeded 
to  its  termination ;  that  the  Court  had  pronounced  the 
defendant  guilty,  and  sentenced  him  to  be  dismissed 
from  his  Majesty's  service,  and,  finally,  that  that  sen- 
tence had  been  ratified  and  approved  by  the  king,  who 
had  accordingly  dismissed  the  applicant  from  the  army. 
We  could. not  understand  why,  and  to  what  end,  a 
prohibition  should  be  granted,  nor  to  whom  it  could  be 
directed,  nor  what  it  could  prohibit ;  for  not  only  had 
the  sentence  been  carried  into  complete  execution,  but 
the  court-martial  itself,  having  performed  all  its  func- 
tions, had  ceased  to  exist  The  learned  counsel,  how- 
ever, argued  that  the  writ  might  be  directed  to  the  Judge 
Advocate,  as  in  the  case  of  Grant  v.  Gould  (a),  which 
case,  or  rather  some  parts  of  Lord  Loughborough's 
elaborate  judgment  upon  it,  were  supposed  to  furnish 
authority  for  granting  this  rule.  We  may  here  observe, 
that  the  rule  for  a  prohibition  was  there  discharged,  on 
its  being  satisfactorily  proved  that  no  valid  objection  to 
the  proceedings  of  the  court-martial  existed,  and  no- 


(a)  2  H.  Bl*  69. 
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thing  was  said  respecting  the  person  to  whom  it  was 
addressed ;  otherwise  it  is  not  easy  to  see  what  power 
the  judge-advocate  could  possess  after  the  sentence  had 
been  reported  to  his  Majesty,  and  received  his  royal 
approbation;  and  the  prayer  of  the  suggestion  is  re- 
markable in  humbly  imploring  that  "  the  writ  may  be 
directed  to  Sir  Charles  Gould  the  judge-advocate,  or  to 
same  other  competent  person  or  persons,  to  hinder  him 
from  proceeding  in  ordering  the  execution  of  the  sen- 
tence." That  case  clearly  falls  short  of  the  purpose 
for  which  it  was  cited,  as  the  sentence  was  not  fully 
executed,  and  this  fact  is  stated  in  the  affidavit  on 
which  the  rule  was  founded. 

We,  therefore,  desired  to  be  furnished  with  some 
authority  (if  any  could  be  found)  for  granting  a  prohibi- 
tion, after  complete  execution  of  the  sentence  imposed 
by  the  inferior  court;  and  several  cases  were,  at  a 
subsequent  day,  laid  before  us;  none  of  which,  however, 
on  examination,  appear  to  us  to  establish  the  proposi- 
tion, while  others  are  examples  of  acting  on  the  contrary 
doctrine.  In  Hall  v.  Norwood  (a)  the  Court  held  that  a 
motion  for  a  prohibition  came  too  late  after  judgment  and 
execution  in  the  Court  below,  because  there  is  no 
person  who  can  be  prohibited.  And  a  similar  view  is 
taken  in  Darby  v.  Cosens  (&),  by  Ashhurst  and  Btdler  Js., 
the  only  judges  in  court,  who  support  the  prohibition  on 
the  ground  that  something  remained  to  be  done.  But 
it  is  needless  to  enter  at  large  into  the  law  of  prohi- 
bition in  general,  for  a  court-martial  stands  on  grounds 
peculiar  to  itself.  When  it  pronounced  its  sentence, 
it  ceased  to  exist  (c).     To  the  judge-advocate  no  other 

duty 

(a)  1  SU.  166.  (6)  1  T.  J*.  552. 

(c)  See,  however,  1  MacaHhur  on  Court*- Martial,  p.  362.  4th  edit. ; 
ia  which  it  is  said  that  military  courts-martial  remain  in  existence  till  dis- 
Y  y   4  solved 
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duty  then  belonged  than  that  of  transmitting  the  sen- 
tence for  approbation ;  and  even  supposing  the  case  of 
Grant  v.  Gould  to  furnish  some  argument  that  a  writ  of 
this  nature  might  be  directed  to  him  before  execution 
of  the  sentence^  still  it  is  impossible  to  discover  what  he 
could  be  required  to  abstain  from  after  execution.  If, 
then,  the  writ  were  to  issue  at  all,  we  see  no  court  or 
individual  to  whom  it  could  be  addressed  other  than  the 
king  himself,  who,  acting  on  the  sentence*  has  been 
pleased  to  dismiss  the  officer  from  fats  service.  Now, 
admitting  for  a  moment  that  it  were  possible  to  address 
any  writ  directly  to  his  Majesty,  when  it  is  considered 
that  this  power  is  undoubtedly  inherent  in  the  crown, 
and  might  have  been  lawfully  executed  even  without  any 
court-martial,  it  will  at  once  appear  manifest  that  no 
prohibition  can  lie  jn  such  a  case.  For  what  the  king 
had  power  to  do,  independently  of  any  enquiry,  he 
plainly  may  do>  though  the  enquiry  should  not  be  satis- 
factory to  a  court  of  law,  or  even  though  the  court 
which  conducted  it  had  no  legal  jurisdiction  to  enquire. 
We  do  not  think  it  necessary  to  consider  whether  the 
charge  that  has  been  tried  is  so  framed  as  to  bring  the 
party  within  the  articles  of  war;  but  we  agree  with 
Lord  Loughborough'*  remark  in  Grant  v.  Gould,  ~* ■«•  It 
would  be  extremely  absurd  to  expect  the  same  precision 
in  a  charge  brought  before  a  court-martial  as  is  required 
to  support  a  conviction  by  a  justice  of  the  peace."  We 
are  all  clearly  of  opinion  that  the  rule  moved  for  cannot 
be  granted. 

Rule  refused. 


solved  by  the  same  authority  by  which  they  were  held ;  and  the  reason 
given  is,  that  they  may  be  directed  to  revise  the  sentence,  or  to  intimate 
publicly  in  court  to  the  person  tried,  his  Majesty's  pleasure,  or  that  of  the 
commander-in-chief.  See  also  p.  131.  and  Appendix,  No.  fv.  (Orders 
in  Lieut.  JephtmC*  case)  in  the  same  volume. 
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Doe  on  the  Demises  of  Andrew  Pritchard 
and  Others  against  Dodd. 

QN  the  trial  of  this  ejectment  before  Denman  C  J.,  at 
the  sittings  in  Middlesex  after  Hilary  term  1 835,  a 
▼erdict  was  found  far  the  plaintiff,  but  leave  given  to 
move  to  enter  a  nonsuit,  which  motion  was  made  in  the 
ensuing  term,  and  a  rule  nisi  granted.  Upon  shewing 
cause  against  the  rule,  the  only  point  which  it  is  deemed 
necessary  to  notice  arose  on  the  construction  of  the 
following  lease;  the  defendant's  counsel  insisting  that  it 
was  a  lease  for  the  life  of  John  Pritchard  therein  men- 
tioned ;  and  the  plaintiff's  counsel,  that  it  was  for  the 
life  of  John  Adams  the  lessee,  who  died  in  J*Pritchard*s 
lifetime. 

The  lease  purported  to  be  made  on  the  24th  of  May 
1816,  between  Zackariah  Kemp  and  James  Corrick, 
assignees  of  the  estate  and  effects  of  John  Pritchard  the 
younger,  a  bankrupt,  of  the  first  part;  the  said  John 
Pritchard  of  the  second  part ;  and  John  Adams  of  the 
third  part ;  and  it  began  with  the  following  recital :  — ; 
"  Whereas,  by  an  agreement  in  writing  (a),  bearing 
date  the  4th  day  of  December  1807,  the  said  John  Prit- 
chard agreed  to  let,  and  the  said  John  Adams  agreed  to 
take,  all  that  piece  or  parcel  of  land  and  premises  here- 
inafter particularly  mentioned,  jind  hereby  leased  and 
demised,  or  mentioned  or  intended  so  to  be,  from 
Christmas  day  then  last,  for  the  term  of  his  natural  life$ 
and  the  said  John  Adams  agreed  to  lay  out  and  expend 

(a)  Not  proved  at  the  trial. 


Where  A.  de- 
mises to  27.  for 
the  term  of  his 
natural  life, 
the  demise  is, 
prima  facie,  for 
the  life  of  B. 
But  where  A. 
demised  to  B., 
his  executors 
and  admhuUra* 
tors,  for  the 
term  of  his 
natural  life, 
and  the  lease 
contained  a 
covenant  by  A, 
for  quiet  enjoy* 
ment  of  the 
premises  by  B,t 
his  executors, 
&c.  during  the 
natural  life  of 
A.: 

Held,  that 
^he  word  '•  his* 
in  the  demising 
clause  must  be 
referred  to 
A. ,  the  grantor, 
and  not  to  2}., 
though  his 
name  was  the 
last  antecedent. 
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on  the  said  piece  or  parcel  of  land  440&  in  building,  &c. 
as  also  the  expenses  of  leases,  &c.  And  the  said  John 
Pritchard  agreed  to  grant  a  lease  of  the  said  premises 
when  thereunto  required."  The  indenture  then  further 
recited,  that  a  commission  of  bankrupt  had  issued 
against  «7.  Pritchard,  under  which  he  had  been  duly  de- 
clared a  bankrupt,  and  his  estate  assigned  to  Kemp  and 
Corrickt  and  it  then  proceeded  as  follows:  — 

"  Now  this  indenture  witnessed),  that  in  pursuance 
and  performance  of  the  aforesaid  agreement,  and  in  con- 
sideration of  the  trouble  and  expense  the  said  John 
Adams  hath  been  at  and  put  unto  in  erecting  and  build- 
ing the  messuages  and  tenements  erected  and  built  by 
him  in  pursuance  of  such  agreement,  on  the  said  piece 
or  parcel  of  land  hereinafter  leased  and  demised,  or 
intended  so  to  be,  as  also  in  consideration  of  the  rents, 
covenants,  and  agreements  hereinafter  reserved  and  con- 
tained; and  which,  on  the  part  and  behalf  of  the  said 
John  Adams,  his  executors,  administrators,  or  assigns, 
are  to  be  paid,  done,  and  performed,  they,  the  said 
2.  Kemp  and  J.  Corrick,  at  the  request  and  by  the  di- 
rection of  the  said  John  Pritchard,  testified  by  his  being 
a  party  to  and  executing  these  presents,  have,  and  each 
of  them  hath,  demised,  leased,  set,  and  to  farm  letten, 
and  by  these  presents  do,  and  each  of  them  doth,  demise, 
lease,  &c ;  and  the  said  John  Pritchard  hath  also  de- 
mised, &c,  and  by  these  presents  doth  demise,  &c.  unto 
the  said  John  Adams,  his  executors,  administrators,  and 
assigns,  all  that  piece  or  parcel  of  a  field,  called  the  Clay 
Pit  Field,  situate,  &c*  containing,  &c.  of  which  said 
piece  or  parcel  of  land  the  said  John  Pritchard  was,  and 
is,  tenant  for  life  under  the  will  of  Andrew  Pritchard, 
late  of,  &c,  and  which  is  the  same  piece  or  parcel  of 

land 
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land  and  premises  as  was  agreed  to  be  leased  by  the        18SS. 

said  John  PritchartL  to  the  said  John  Adams  by  the  said  ~ 

g  Dot  Mm. 

agreement,  on  which  the  said  John  Adams  hath  already     P*itcha»d 

aga&ut 

erected  three  messuages  or  tenements,  together  with  all  Dodb. 
yards  and  gardens,  &c.,  and  appurtenances  whatsoever 
to  the  said  piece  or  parcel  of  land,  messuages,  or  tene- 
ments belonging,  or  in  any  wise  appertaining:  To  have 
and  to  hold  the  said  piece  or  parcel  of  land,  messuages, 
or  tenements  and  premises,  with  all  and  every  the  ap- 
purtenances, unto  the  said  John  Adams,  his  executors, 
administrators,  and  assigns,  from  Midsummer-day  now 
last  past,  for  and  during  the  term  of  his  natural  life, 
yielding  and  paying  therefor,  yearly  and  every  year, 
during  the  continuance  of  the  said  term,  determinable  as 
aforesaid,  unto  the  said  Z.  Kemp  and  J.  Corrick,  their 
heirs  and  assigns,  the  yearly  rent,"  &c 

Then  followed  a  covenant  by  Adams*  for  himself,  his 
executors,  administrators,  and  assigns,  "  at  all  times 
during  the  continuance  of  the  term  thereby  demised, 
determinable  as  aforesaid,"  to  pay  the  said  rent  to  Kemp 
and  Corrick  on  the  stated  days.  Covenant,  by  and  for  the 
same  parties,  to  repair  and  keep  in  repair  the  messuages 
erected,  and  that  might  be  erected  on  the  said  premises, 
and  the  said  premises,  &c,  so  repaired,  &c.9  "  s&  the  end 
of  the  said  term,  or  other  sooner  determination  of  this 
lease  by  the  death  of  the  said  John  Pritchard  or  other- 
wise," peaceably  and  quietly  to  yield  up  to  Kemp  and 
Corrick,  their  heirs  and  assigns.  Covenant  for  liberty  to 
K.  and  G  to  enter  and  view  the  state  of  repair,  and  to 
give  notice  of  defects,  which  Adams  bound  himself,  bis 
executory  &c  to  repair  within  three  months  after  such 
notice.  Covenant  for  the  re-entry  of  AT.  and  C,  their 
heirs  and  assigns,  upon  Adams,  bis  executors,  &c  if  the 

rent 


692 


CASES  in  MICHAELMAS  TERM 


18SS. 

Dob  dem. 
Pritchard 


rent  should  be  in  arrear,  or  repairs  undone,  &c.  Cove- 
nant by  K.  and  C*,  and  J.  P.,  for  themselves,  their  heirs, 
executors,  &c.  to  Adams,  his  executors,  &c,  that  Adams, 
his  executors,  administrators,  and  assigns,  paying  the  said 
rent  and  performing  the  said  covenants,  "  shall  and  may 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  piece  or  parcel  of  land,  messuages, 
or  tenements,  and  all  other  the  said  hereby  demised 
premises  with  the  appurtenances,  during  the  natural  life 
of  the  said  John  Pritchard,  without  any  lawful  let,  suit, 
trouble,  denial,  eviction,  &c.  of,  from,  or  by  the  said 
%.  Kemp,  J.  Corrick,  and  John  Pritchard,  or  any  of 
them,  or  of,  from,  or  by,  any  person  or  persons  lawfully 
or  equitably  claiming  by,  from,  or  under,  or  in  trust 
for  them,  or  any  of  them." 


Sir  James  Scarlett  and  Comyn,  in  this  term,  shewed 
cause  against  the  rule,  which  was  supported  by 
R  Pollock.  Every  material  observation  upon  the  lease 
will  be  found  in  the  judgments  delivered  by  the  Court. 


Denman  C.  J.  I  thought,  upon  the  trial,  that  the 
granting  part  of  this  lease  was  all  that  I  could  properly 
look  to;  and,  referring  to  the  name  which  stood  as  the 
last  antecedent  to  the  words  "  his  natural  life  "  in  that 
part  of  the  lease,  it  seemed  to  me  that  the  whole  must 
be  construed  as  a  grant  of  lease  for  the  life  of  John 
Adams  only,  though  there  was  every  appearance  of  a 
different  intention  in  other  parts  of  the  deed.  But, 
looking  to  the  covenant  for  quiet  enjoyment,  which 
expressly  declares  that  the  lessee  shall  occupy  during 
the  natural  life  of  John  Pritchard,  to  the  evident  inten- 
tion of  the  whole  instrument,  and  to  the  circumstance  of 

the 
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the  demise  and  covenants  being  made  to  Adams,  "  his        1833. 

executors  and  administrators,"  I  am  now  of  opinion  7" 

*  Dob  dem. 

that  the  lease  must  be  taken  to  have  been  granted  for     Pmtchabd 

agninst 

the  life  of  John  Pritchard,  and  not  of  that  party  whose         Dood. 
executors  and  administrators  are  included  with  himself 
in  the  grant. 

Parke  J.  I  am  of  the  same  opinion.  I  do  not, 
however,  think  that  the  covenant  for  quiet  enjoyment, 
in  this  deed,  of  itself  constituted  a  demise  for  the  life  of 
John  Pritchard.  It  is  true  that  any  words  which  express 
the  intent  of  giving  possession  for  a  certain  time  may,  in 
construction  of  law,  amount  to  a  lease ;  but  here  there 
is  a  regular  lease  by  proper  words  of  demise.  The 
covenant  for  quiet  enjoyment  cannot  operate  of  itself  as 
a  lease,  though  it  may  assist  in  construing  that  lease. 
The  words  of  the  demise  are,  that  Pritchard  doth  de- 
mise, set,  and  to  farm  let,  the  premises  unto  the  said 
John  Adams,  his  executors,  administrators,  and  assign?, 
from  Midsummer  day  last,  "  for  and  during  the  term  of 
his  natural  life."  The  next  antecedent  to  "  his"  is  cer- 
tainly the  name  of  John  Adams ;  but  the  other  words 
shew  that  the  intention  was  to  convey  an  interest,  not 
merely  to  John  Adams,  but  to  his  representatives  after  his 
death.  It  follows  that  the  life  contemplated  was  the  life 
of  Pritchard t  and  this  construction  is  the  most  beneficial 
to  the  grantee.  And  then  comes  the  covenant  for  quiet 
enjoyment,  which  shews  clearly  the  intention  of  the 
grantor  in  the  previous  parts  of  the  instrument. 

Taunton  J.  The  words  of  demise  are  certainly 
important,  but  they  are  not  conclusive.  When  A. 
demises  to  £.,  for  the  term  of  his  life,  the  word  "  his  " 
would,  in  ordinary  construction,  apply  to  B.  as  the  last 

antecedent. 
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antecedent.  But  instances  perpetually  occur  wher 
that  word  is  used,  and  does  not  refer  to  the  last  part 
named.  The  words  of  demise  are,  at  most,  ambiguous 
and  being  so,  they  may  derive  explanation  from  the  othe 
parts  of  the  instrument  Then  the  covenant  for  quie 
enjoyment  during  the  natural  life  of  Pritchard  tends  veT; 
strongly  to  expound  the  intention  of  the  parties.  It  i 
not  necessary  to  say  that  such  a  covenant  would  operat 
here  as  an  actual  demise ;  though  it  is  a  doctrine  as  ok 
as  the  ypar-books  (a),  that  a  licence  to  enter  and  occupy 
land  amounts  to  a  lease.  But  the  covenant,  as  it  stand: 
here,  is  a  very  strong  proof  of  the  intention  to  grant  foi 
Pritc/iareFs  life,  and  not  that  of  Adams. 


Pattjeson  J.  The  word  "  his "  in  the  demising 
clause  is  ambiguous;  but  then  comes  the  covenant,  thai 
Adams  shall  quietly  enjoy  during  PritckartTs  life,  wbicl 
alone  would  satisfy  me  that  a  lease  for  PritchanTs  Hi 
was  contemplated  in  the  demising  clause.  The  wbok 
instrument,  taken  together,  suggests  that  construction 
The  executors  and  administrators  of  Adams  would  nol 
have  been  named  if  the  demise  intended  had  been  onty 
for  his  life. 

Rule  absolute. 


(a)  5  H.  7.  1.   Bac  Abr.  Leases,  (K),  p.  817.  7th  ed. 
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Doe  dem.  Smith  against  Bird  and  Another. 


"o 


JECTMENT  for  one  fourth  of  several  copyhold  *•  »d  b.,  by 

a  settlement 


E 

estates,  situate  in  the  manor  of  West  Walton  cum  made  on  occa- 
sion of  their 
Membris,  on  the  part  of  Emneth,  and  other  manors  in  the  intended  mar. 

county  of  Norfolk.     A  verdict  was  found  for  the  lessor  afterwards  took 

of  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  Je^  certain 

the  following  case :-  ?Z2££ 

In  the  year  1777,  Mrs.  Warren  (then  Elizabeth  South-  £^*^d 

well) i,   and  her  two   sisters,  Frances  and   Mary,  were  theaumvr 

'        m         m  #  .         of  them  for 

tenants  in  tail  of  part  of  the  premises  in  question  (being  life,  then  for 

.  .  the  benefit  of 

those  comprised  in  the  first  count  of  the  declaration),  the  issue  of  the 
and  tenants  in  fee  of  another  part  (comprised  in  the  any,  and' if 
second  count  of  the  declaration),  and  also  of  certain  free-  ™"**e  *f  such 
hold  property.     By  a  settlement  in  that  year,  made  in  ^fe°by"e«f  or 
contemplation  of  the  intended  marriage  of  Dr.  Warren  laf* •waU;wf- 

r  °  withstanding 

and  the  said  Elizabeth  Sottfhwell,  they,  Dr.  Warren  and  her  coverture, 

and  at  if  the 
was  sole  and 
unmarried,  should  appoint,  and  in  default  of  appointment,  to  the  use  of  herself  in  fee. 
The  wife,  at  the  time  of  the  marriage,  was  seised  in  tall  of  certain  copyhold  lands. 

Hie  husband  and  wife  afterwards  executed  a  power  of  attorney  to  C,  authorising  him 
to  surrender  the  copyhold  lands  of  which  the  wife  was  seised  in  tail  to  a  third  person,  in 
order  to  make  him  tenant  to  the  precipe  or  plaint,  in  a  recovery  intended  to  be  suffered  in 
the  manor  court.  The  wife,  previous  to  her  executing  the  power  of  attorney,  was  examined 
apart  from  her  hnsband,  by  the  deputy  steward  of  the  manor.  The  recovery  was  suffered, 
and  immediately  afterwards  the  premises  were  surrendered  to  the  same  uses  as  those  men- 
tioned in  the  marriage  settlement  t  Held,  that  the  power  of  attorney  was  valid  as  the  act 
of  the  husband ;  be  having  sufficient  interest  in  his  wife's  copyhold  lands  to  pass  them  by 
surrender  during  the  joint  lives  of  himself  and  his  wife;  and  that  the  recovery  (which  had 
stood  unreversed  for  twenty  years)  was,  therefore,  well  suffered. 

After  the  above  surrender,  the  wife  was  admitted  to  other  copyhold  lands,  which  were 
not  surrendered  to  the  use  of  her  will.  By  her  will,  made  in  1802,  she  devised  her  real 
and  leasehold  estates  to  certain  persons  therein  named.  At  the  date  of  her  will  and  of  her 
death  she  was  seised  of  freehold  estates :  Held,  that  the  will  was  a  valid  disposition  of 
the  copyhold  which  had  been  surrendered  to  the  use  of  her  will,  though  it  did  not  refer  to 
the  surrender  in  which  the  right  of  disposition  was  reserved,  and  though  it  was  made  after 
she  ceased  to  be  a  feme  covert : 

Held,  further,  that  the  copyholds  which  had  not  been  surrendered  to  the  use  of  the  will 
did  not  pass  by  the  general  devise  of  the  real  estate,  the  will  having  been  made  before 
the  55  G.3.  c.  192. 

E.  Southwell, 
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1833*        E.  Southwell,    conveyed   to    trustees,    their  heirs   and 
D  assigns,  their  freehold  and  leasehold  hereditaments  to 

-Smith  certain  uses,  and  upon  certain  trusts,  for  the  benefit 
Bit*.  of  the  said  Dr.  Warren  and  E.  Southwell,  during  their 
lives,  or  the  life  of  the  survivor  of  them,  and  after- 
wards for  the  benefit  of  the  issue  of  their  marriage ;  and 
after  the  deaths  of  the  said  Dr.  Warren  and  E.  Southwell 
or  the  survivor  of  them,  if  they  died  without  issue,  then, 
as  to  the  estates  of  the .  said  Dr.  Warren,  to  himself  in 
fee,  and  as  to  the  estates  of  the  said  E.  Southwell,  to  the 
use  and  behoof  of  such  person  or  persons,  and  for  such 
estate  or  estates,  &c.  as  the  said  E.  Southwell  by  deed 
.  or  will  executed  as  in  the  conveyance  was  mentioned, 
.  should,  notwithstanding  her  coverture,  and  as  if  she  was 
sole  and  unmarried,  direct  or  appoint ;  and  for  default  of 
such  direction,  declaration,  or  appointment,  to  the  use 
and  behoof  of  the  said  22.  Southwell,  her  heirs  and  as- 
signs for  ever.  And  by  the  same  indentures  the  said 
Dr.  Warren  and  E.  Southwell  covenanted  that  they  or 
the  heirs  of  the  said  E.  Southwell  would  surrender  all 
and  every  the  copyhold  lands,  &c.  wherein  she  bad  any 
estate,  title,  or  interest,  to  the  same  uses  and  for  the 
same  intents  and  purposes,  as  were  thereinbefore  ex- 
pressed and  declared  of  and  concerning  the  freehold 
estates  of  the  said  E.  Southwell.  No  surrender  was  ever 
made  pursuant  to  the  said  covenant. 

The  marriage  between  Dr.  Warren  and  E.  Southwell 
was  duly  solemnised  in  1777. 

In  1779  the  sister  Frances  died  intestate,  never  having 
been  married,  and  her  surviving  sisters,  Mary  and  Eli- 
zabeth, were  duly  admitted  to  Franceses  third  part  of  the 
lands  mentioned  in  the  first  count  of  the  declaration  as 
co-heirs  in  tail. 

At 
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At  a  general  court  baron  holden  for  the  said  manor        1833. 


of  West  Walton  cum  Membris,  on  the  part  of  Emneth, 
on  the  8th  of  October  1781,  Dr,  and  Mrs.  Warren  and 
Mary  Southwell,  by  James  Guy,  their  attorney,  by  virtue 
of  a  power  of  attorney  under  their  respective  hands  and 
seals,  bearing  date  the  14th  day  of  July  1781,  (at  the 
foot  of  which  said  power  of  attorney  it  was  certified  by 
the  steward,  that  Mrs.  Warren  had  been,  previously  to 
he  execution  of  the  said  power  of  attorney,  examinee! 
apart  from  her  husband  touching  her  consent  to  the 
several  matters  and  charges  therein  contained  and  had 
thereunto  freely  consented,)  surrendered  into  the  hands 
of  the  lord  of  the  said  manor  the  entirety  of  such  of 
the  messuages  and  lands  mentioned  in  the  first  count  of 
the  declaration  as  were  holden  of  that  manor,  to  the 
use  of  H.  Watts,  in  order  to  make  him  tenant  for  the 
purpose  of  suffering  a  common  recovery.  Such  recovery 
was  afterwards  suffered  by  J.  Guy,  Dr.  and  Mrs.  War* 
ren%s  attorney,  wherein  W.  Clarke  was  demandant,  the 
said  H.  Watts  tenant,  and  the  said  Dr.  Warren  and  Eli- 
zabeth his  wife,  and  Mary  Southwell,  by  J.  Guy,  their 
attorney,  vouchees;  and  afterwards  one  undivided  moiety 
of  the  said  messuages  and  lands  in  the  first  count  of  the 
declaration  mentioned,  holden  of  the  said  manor,  was 
surrendered  by  the  demandant  to  certain  uses  for  the 
benefit  of  Dr.  Warren  and  25.  his  wife,  and  their  issue, 
with  remainder,  in  default  of  issue,  to  the  use  of  such 
person,  &c.  as  Mrs.  Warren,  by  deed  or  will,  should, 
notwithstanding  her  coverture,  and  as  if  she  was  sole  and 
unmarried,  declare  or  appoint,  and  in  default  of  any  such 
declaration  or  appointment,  to  the  use  of  the  heirs  of  the 
said  Elizabeth  for  ever;  and  at  the  same  Court  the  said 
Vol.  V.  Z  z  Elizabeth 


Swim 
«W«ttf 
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Elizabeth  Warren  was  admitted  according  to  the  form 
and  effect  of  the  said  surrender. 

Common  recoveries  of  the  entirety  of  the  other  mes- 
suages and  lands  mentioned  in  the  first  count  of  the 
declaration  holden  of  other  manors  therein  mentioned, 
were  suffered  by  Dr.  and  Mrs.  Warren  and  Mary 
Southwell,  under  and  by  virtue  of  other  letters  of  at- 
torney previously  executed  by  them;  and  which  said 
other  letters  of  attorney,  by  a  memorandum  at  the  foot 
thereof,  signed  by  the  deputy  steward  of  the  several 
manors,  stated  the  private  examination  and  consent  of 
the  said  E.  Warren  previous  to  the  execution  thereof  by 
her.  None  of  the  said  recoveries  were  suffered  by  the 
parties  in  person:  but  the  first  recovery  was  suffered 
by  «7.  Gity>  attorney  of  Dr.  and  Mrs.  Warren,  and  the 
others  by  S.  Draycott  their  attorney,  in  each  manor,  by 
the  said  letters  of  attorney ;  and  after  the  suffering  of 
the  recoveries  one  undivided  moiety  of  the  messuages 
and  lands  in  the  first  count  of  the  declaration  men- 
tioned, holden  of  the  several  last-mentioned  manors 
respectively,  was  surrendered  by  the  demandants  in  the 
said  several  recoveries  to  certain  uses  for  the  benefit  of 
Dr.  Warren  and  Elizabeth  his  wife,  and  their  issue, 
with  remainder,  in  default  of  issue,  to  the  use  of  such 
person  and  for  such  estate  as  Mrs.  Warren,  by  deed  or 
will  to  be  executed  as  therein  mentioned,  should,  not- 
withstanding her  coverture,  and  as  if  she  was  sole  and 
unmarried,  direct,  declare,  or  appoint,  and  in  default 
of  such  declaration  or  appointment  to  the  use  of  the 
heirs  of  the  said  Elizabeth  for  ever.  And  at  the  same 
several  courts  Mrs.  Warren  was  admitted  according  to 
the  form  and  effect  of  the  said  several  surrenders.     All 

the 
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ihe  court  rolls  in  existence  of  the  said  several  manors        18 S3. 

had  been  searched,  and  it  appeared  that,  prior  to  the 

Doe  detn. 

recovery  suffered  by  Dr.  and  Mrs.  Warren,  there  were        Sum 

against 

many  instances  in  which  recoveries  had  been  suffered         Bkb. 
by  a  feme  covert  in  person,  but  none  was  found  of  a 
recovery  suffered  by  a  feme  covert  by  attorney. 

In  the  years  1781  and  1782,  Dr.  and  Mrs.  Warren 
surrendered  the  moiety  of  the  lands  (late  of  Henry 
Southwell)  mentioned  in  the  second  count  of  the  declar- 
ation, to  the  same  uses  as  were  specified  in  the  marriage 
settlement 

In  the  year  1790,  Elizabeth  Warren  and  Mary  South" 
well  were  admitted  to  other  parcel  of  the  said  lands, 
in  the  second  count  of  the  declaration  mentioned,  (there- 
tofore the  property  of  J.  Marshall  deceased,)  to  hold 
to  E.  Warren  and  M.  Southwell,  and  their-  heirs,  in  co- 
parcenary, which  last-mentioned  lands  were  never  sur- 
rendered to  the  use  of  the  will  of  the  said  Elizabeth 
Warren  in  any  way  whatever.  In  1800,  Dr.  Warren 
died,  in  the  lifetime  of  his  wife,  without  issue. 

Mrs.  Warren  did  not,  in  her  lifetime,  make  any  ap- 
pointment by  deed,  nor  did  she  make  any  other  sur- 
render to  the  use  of  her  will  than  that  above  stated ; 
but  by  her  last  will  in  writing,  dated  the  1st  of  December 
1802,  she  devised  (amongst  other  things)  all  her  real 
and  personal  estate  to  J.  W.  Smith,  the  lessor  of  the 
plaintiff,  and  S.  Trqffbrd,  their  heirs  and  assigns,  upon 
certain  trusts  therein  mentioned ;  and  by  a  codicil  bear- 
ing even  date  with  her  said  will,  after  revoking  that  part 
of  her  will  as  to  the  devise  to  J.  W.  Smith  and  &  Traffbrdj 
she  devised  in  the  words  following: — "  And  as  to  all  the 
rest  and  residue  of  my  real  estates,  and  also  as  to  all  my 
leasehold  estates  whatsoever,  I  devise  and  bequeath  the 
Z  z  2  same 
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1833.        same  unto  my  sister,  Dame  Mary  Eyre,  during  the  term 


Do*  dem. 


of  her  natural  life ;  and  from  and  immediately  after  her 
Smith        decease,  I  devise  and  bequeath  all  my  said  real  estates, 

against 

Bird.  and  also  all  my  said  leasehold  estates,  unto  and  to  the 
use  of,  and  for  the  benefit  of  the  said  J.  W.  Smith  and 
S.  Trqffbrdy  their  heirs,  executors,  administrators,  and 
assigns,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants.'* 

In  1816  Mrs.  Warren  died,  being  then,  and  having 
been,  at  the  dates  of  her  will  and  codicil,  in  possession 
of  one  undivided  moiety  of  the  several  estates  mentioned 
in  the  first  and  second  counts  of  the  declaration.  She 
was  also  seised  in  fee  of  considerable  freehold  estates 
which  passed  by  her  will  and  codicil.  Dame  Mary  Eyre 
died  on  the  18th  of  November  1825,  whereupon  Sir 
J.  W.  Smith,  the  lessor  of  the  plaintiff,  claimed  to  be 
entitled  to  one  undivided  fourth  part  of  the  said  several 
messuages  and  lands  in  the  first  and  second  counts 
of  the  declaration  mentioned,  as  devisee  under  the  said 
codicil  of  Mrs.  Warren.  This  case  was  argued  in 
Trinity  term  1833(a). 

Preston  for  the  lessor  of  the  plaintiff.  There  are  two 
parts  of  the  case :  one,  as  to  the  entailed  lands ;  and  the 
other,  as  to  the  lands  not  entailed.  First,  as  to  the 
entailed  lands,  it  may  be  contended  that  a  customary 
recovery  of  copyhold  cannot  be  suffered  by  attorney ; 
but,  assuming  that  the  recovery  is  in  that  respect  ir- 
regular, it  is  not  absolutely  void,  but  voidable  only  by 
application  to  the  Lord's  Court,  2    Watkins  on  Copy- 

(a)  Before  Denman  C.  J.,  Ltitledalc,  Parke,  and  Paiteton  J*    June  4th. 

holds, 
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holds,  24, 25. ;  Ash  v.  Bogle  and  the  Dean  and  Chapter  of  1 8SS. 
St.  PauFs(a);  Vinefs  Abr.  tit  False  Judgment  B.  pi.  10. 
On  principle  the  objection  cannot  be  tenable,  because 
otherwise  a  common  recovery,  except  by  special  custom, 
could  not  be  suffered  in  any  case  where  the  parties 
were  so  circumstanced,  from  ill  health  or  otherwise, 
that  they  could  not  appear  personally  in  Court.  At 
common  law,  a  person  under  such  circumstances  might 
appear  per  responsalem,  Bracton,  tit.  De  Essoniis, 
c.  14.  fol.  36 1.  In  Viner>s  Abr.  tit.  Becooery  (A.  a.), 
u  reversed,  falsified,  or  stayed,  for  what  and  how," 
there  is  no  instance  in  which  it  was  merely  objected 
to  a  recovery,  that  it  was  suffered  by  attorney.  In 
Wjftner  v.  Page  (b)  Lord  Ellenborough  was  of  opinion, 
that  an  attorney  might  be  appointed  for  suffering  a 
common  recovery  of  copyhold  lands,  as  of  common 
right,  unless  there  were  an  express  custom  to  the 
contrary.  \Parke  J.  There  is  sufficient  evidence  of  a 
custom  here  to  appoint  an  attorney,  if  that  be  neces- 
sary; the  only  question  is,  whether  Mrs.  Warren,  a 
feme  covert,  could  appoint  an  attorney.]  The  stat. 
47  G.  3.  sess.  2.  c.  8.  enables  femes  covert  to  appoint  an 
attorney  for  the  purpose  of  surrendering  a  copyhold, 
of  which  a  common  recovery  is  proposed  to  be  suffered. 
But  the  recovery  in  this  case  was  suffered  before  that 
statute.  The  59  G.  3.  c.  80.  was  passed  to  enable  femes 
covert  to  appoint  an  attorney  to  appear  for  them  as 
tenants  to  the  plaint  or  writ,  or  as  vouchees,  in  courts 
of  ancient  demesne,  but  that  they  might  have  done  at 
common  law,  as  appears  from  the  passage  already  cited 
from  Bracton.     The  general  rule  is,  that  every  person 

(a)   Vernon,  367.     Shower's  P.  C.  67.     1  Eq.  Co.  Abr.  119. 
(*)  1  Stark.  X.  P.  C  9. 

Z  z  8  may 
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1835.       may  appoint  an  attorney  ad  prosequendum  et  defen- 
T"T"       dendum,  and  there  is  nothing  to  shew  that  it  does  not 
Smith        apply  to  an  inferior  court  (a).     At  common  law  the 
Buu».        husband  might  appoint  an  attorney  for  his  wife,  though 
in  some  cases  she  might  apply  to  the  Court  to  appoint 
an  attorney  for  her,  on  a  suggestion  that  her  husband 
was  not  doing  his  duty  for  her.     The  course  in  com- 
mon recoreries  in  Westminster  Hall  is,  that  a  writ  of 
dedimus  potestatem   de  attomato  faciendo  is  granted 
to  take  the  acknowledgment  and  examination  of  the 
parties,  and  the   form   of  the  proceedings   is,    "  that 
A.  B.9  and  C.  his  wife,  put  in  their  place  C.  D.  to  be 
their  attorney  against  D.  25.,  to  gain  or  lose  in  a  pie 
of  land ;"  and  it  is  required  by  the  rules  of  the  Court 
that  commissioners  should  examine  the  wife  apart  from 
the  husband,  and  return   a   certificate   to   the   Court 
that  they  have  done  so.     Here  there  has  been  a  letter 
of  attorney  executed  by  the  husband  and  wife  in  the 
most  ample  manner  authorising  the  surrender  of  the 
premises  into  the  hands  of  the  lord  in  order  that  he 
might  regrant  them.    If  the  wife  had  appeared  in  Court, 
she  could  only  have  been  asked  by  the  Court  if  she  con- 
sented ;  her  assent  testified  by  deed  is  as  solemn  an  act 
as  her  declaration  in  open  Court.    It  is  true  that  a  mar- 
ried woman  cannot  execute  a  deed;  but  the  letter  of 
attorney  is  not  to  be  considered  the  deed  of  the  wife, 
but  a  certificate  to  the  Court  that  she  had  consented 
that  another  person  should  act  as  her  attorney  to  suffer 
a  recovery  for  her.     In  Holland  v.  Jackson  (b),  one  of 
the  errors  assigned  was,  that  the  wife  was  within  age 
at  the  time  of  the  appearance  of  her  and  her  husband 

(a)  See  Daubney  v.  Cooper,  10  tf.  $  C.  937. 
(6)  Bridgman,  69. ;  and  see  p.  73,  74. 

by 


in  the  Fourth  Year  of  WILLIAM  IV.  708 

by  attorney,  and  also  at  the  time  of  the  judgment,  but       1889* 

it  was  not  assigned  as  error  that  she  was  a  married     _     ,        ' 
°  Dot  d«nu 

woman  at  that  time.     So  in  an  Anonymous  case  in        Smith 

<MKUM#f< 

Zjytr,  262.  upon  a  writ  of  false  judgment,  the  objection  Bum 
was,  that  the  tenant  being  within  age  made  an  attorney : 
but  there  never  has  been  a  case  in  which  it  has  been 
objected  that  husband  and  wife  made  an  attorney* 
The  10  &  11  W.3.  c.  14.  enacts,  "  that  no  common 
recovery  shall  be  reversed  or  avoided  for  any  defect 
unless  suit  be  commenced  within  twenty  years  after 
suffering  the  recover}'/'  Equity  would  extend  the 
analogy  of  that  statute  to  the  present  case. 

Then  assuming  that  the  recoveries  in  the  manor  courts 
were  well  suffered,  another  question  is,  whether  Mrs. 
Warren's  will  was  a  good  execution  of  the  power  re- 
served to  her  by  the  surrender  of  the  copyholds  to  the 
lord  in  1781.  The  first  objection  (which  applies  to  all 
the  copyhold  lands)  is,  that  the  will  could  not  operate 
as  an  execution  of  the  power,  because  it  contains  no 
reference  to  it.  The  answer  to  that  is,  that  the  uses  in 
the  surrender,  which  authorised  a  will,  were  not  in  strict 
propriety  yf  language  a  power,  but  merely  a  mode 
of  obtaining  a  devisable  interest  over  copyhold  lands; 
besides,  Mrs.  Warren  was  also  owner  of  the  fee,  and 
might  as  such  devise  her  copyhold  lands. 

Then  assuming  that  the  words  of  the  devise  were 
sufficient  to  pass  all  the  copyhold  lands  which  had  been 
surrendered  to  the  use  of  her  will,  another  question  is, 
whether  they  are  sufficient  to  pass  those  to  which  she 
was  admitted  in  1 790,  and  which  were  not  so  surrendered. 
As  Mrs.  Warren  had  the  ultimate  fee  which  now  confers 
the  right  of  possession,  and  as  she  was  living  when  the 
65  G.  3.  c.  192.  was  passed,  that  statute  was  equivalent  to 
Z  z  4  or 
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188$.  or  superseded  the  necessity  of  a  surrender  to  the  use  of 
ber  will,  and  rendered  the  language  of  her  will  as  effectual 
as  if  there  had  been  surrenders  in  the  ordinary  form  to 
uses  declared,  or  to  be  declared  by  her.  Every  disposi- 
tion made  or  to  be  made  by  any  will  by  any  person  who 
shall  die  after  the  passing  of  the  act,  is  rendered  valid 
without  any  previous  surrender.  It  was  doubted  at  one 
time,  whether,  since  the  statute,  copyholds  would  pass 
under  a  general  devise  of  real  estate  by  a  testator  who 
had  both  freehold  and  copyhold  lands,  and  who  had 
made  no  surrender  to  the  use  of  the  will.  But  Doe  dem. 
Clarke  v.  Ludlam  (a)  expressly  decided  that  copyholds 
would  pass  under  such  a  devise,  and  that  it  ought  to  re- 
ceive the  same  construction  as  if  the  testator  had  made  a 
surrender  to  the  use  of  his  will.  The  statute,  there- 
fore, places  the  testator  in  precisely  the  same  situation 
as  if  be  had  made  a  surrender  to  the  use  of  his  will. 
And  it  is  quite  clear  that  if  Mrs.  Warren  had  made 
such  a  surrender,  the  copyhold  lands  to  which  she  was 
admitted  in  1790,  would  have  passed  under  this  devise. 

Fcllett  contra.  First,  Mrs.  Warren  could  not  devise 
the  land  of  which  she  was  seised  in  tail.  There  was  no 
valid  recovery,  not  because  Dr.  and  Mrs.  Warren  could 
not  appear  by  attorney,  but  because  she  being  a  feme 
covert  was  incompetent  to  execute  a  deed,  and  the  sur- 
render to  the  lord  made  by  the  attorney  was  void,  and 
consequently  there  was  no  good  tenant  to  the  plaint  in 
the  manor  court.  It  is  said  that  this  recovery  can 
only  be  avoided  by  application  to  the  lord's  court; 
but  Roe  v.  Baldwere{b)  shews   that  this  Court  will 

(a)  7 -On*.  875.  (6)  5  T.  B.  104. 

examine 
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examine  a  recovery  of  copyhold  as  well  as  of  other  1833. 
lands.  In  Holland  v.  Jackson  (a),  the  husband  and 
wife  appeared  by  attorney,  and  the  question  was 
whether  the  appearance  by  the  wife,  she  being  an 
infant,  was  error.  That  is  not  the  question  here.  In 
Watkins  on  Copyholds,  vol.  i.  68.$  it  is  said  that  "  the 
husband  and  wife  may  together  surrender  the  wife's 
lands,  she  being  on  such  surrender  examined  apart  by 
the  steward;"  and  in  page  65.,  "when  any  one  is  au- 
thorized to  surrender  his  copyhold,  it  is  not  always 
necessary  he  should  do  it  in  person ;  he  may  appoint  in 
many  cases  an  attorney  for  the  purpose; "  and  then  it  is 
added,  "  where  the  copyholder  is  not  under  any  per- 
sonal incapacity,  as  nan  compos,  covert,  or  an  infant, 
and  possesses  a  power  which  may  be  delegated  to  an- 
other; a  surrender  which  is  warranted  by  the  general 
law  of  copyhold  may  be  by  attorney  as  well  as  in  pro- 
pria persona/'  The  statutory  provisions  on  the  subject 
shew  that  a  surrender  by  a  married  woman  was  not 
valid  at  common  law.  The  9  G.  1.  c.  29.  enables  a 
feme  covert  to  appoint  an  attorney  for  the  purpose  of 
admission  to  copyholds,  and  the  47  G.  3.  sess.  2.  c.  8. 
(A.  D.  1807),  for  the  purpose  of  suffering  a  recovery  of 
tbem.  Here  the  surrender  and  admission  were  long 
before  the  latter  statute.  The  statute  10  &  11  W.  S. 
c.  14.,  which  limits  the  reversal  of  a  recovery  to  twenty 
years,  does  not  apply  to  a  case  where  there  has  been 
no  good  tenant  to  the  praecipe  or  plaint  This  is 
shewn  by  the  14  G.  2.  c.  20.  s.  5.,  which  enacts,  "  that 
every  common  recovery  shall,  after  the  expiration  of 
twenty  years  from  the  suffering  thereof,  be  valid,  if  it 
appears  upon  the  face  of  such  recovery  that  there  was  a 
tenant  to  the  writ,  and  if  the  person  joining  in  the 

(a)  Bridgmany6$. 

recovery 
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1833.        recovery  had   a  sufficient  estate  to  suffer  the  sa.xe, 

J~T"        notwithstanding  the  deed  making  the  tenant  shall  be 

Smith        lost"     The  case  here  is  as  if  there  had  been  a  recovery 

against 

Bud.        in  the  superior  txrart,  and  no  good  tenant  to  the  pre- 
cipe :  such  a  recovery  would  be  void* 

But,  secondly,  none  of  the  copyholds,  either  in  tail 
or  in  fee,  which  were  surrendered  to  the  use  of  her 
will,  can  pass  by  the  devise,  unless  it  be  a  valid  exe- 
cution of  the  power.  The  words  are,  "  notwithstand- 
ing her  coverture,  and  as  if  she  were  sole."  That 
implies  that  the  power  was  only  to  be  executed  while 
she  was  covert.  And  assuming  that  to  be  otherwise, 
if  it  is  a  power,  the  will  or  codicil  does  not  refer  to 
the  power,  and  therefore  is  not  a  good  execution  of  it ; 
and  there  are  other  freehold  estates  to  satisfy  the  words. 
It  is  said,  that  the  right  reserved  to  Mrs.  Warren  by 
the  surrender,  to  make  a  will,  is  not  a  power,  but  merely 
a  mode  of  obtaining  a  devisable  interest  over  the  copy- 
hold lands.  But  a  similar  clause  in  a  surrender  was 
treated  as  a  power  by  the  Court  of  Common  Pleas  in 
Driver  v.  Thompson  (a).  [Parke  J.  Here,  in  default  of 
appointment,*  the  copyholds  are  limited  to  the  use  of  her 
and  her  heirs  for  ever.  Now,  assuming  that  the  will 
may  not  be  a  good  execution  of  the  power  given  by  the 
surrender,  may  it  not  operate  on  the  reversion  in  fee 
vested  in  her  in  default  of  appointment?  Doe  v.  Hick- 
:nan  (6).] 

At  all  events,  the  copyholds  to  which  Mrs.  Warren 
was  admitted  in  1790,  and  which  were  never  surren- 
dered to  the  use  of  her  will,  will  not  pass  under  the 
general  devise  of  all  her  real  and  leasehold  estates, 
she  having,  at  the  time  of  her  will,  freehold  as  well 

(a)  4  Taunt,  294.  (b)  4  B.  j-  Aa\  56. 

as 
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as  copyhold  property.  The  question  is,  whether,  at  1833. 
the  time  when  she  made  her  will,  she  intended  that 
her  copyhold,  as  well  as  her  freehold,  property  should 
pass.  The  rule  of  construction  is,  that  where  a  testator, 
having  both  freehold  and  other  property,  uses  general 
words  of  devise,  they  are  restrained  to  the  freehold, 
unless  a  contrary  intention  appears.  The  words,  "  all 
my  lands  and  tenements,9'  are  only  applied  to  leasehold 
where  the  testator  has  no  freehold  property:  Rose  v. 
Bartlett  (a),  Hartley  v.  Hurle  (6),  and  other  authorities 
collected  in  2  Powell  on  Devises,  p.  127.,  3d  ed.  The 
same  rule  applies  to  a  general  devise  by  a  testator 
having  both  freehold  and  copyhold  property :  such  de- 
vise is  restrained  in  construction  to  the  freehold  pro- 
perty, unless  there  has  been  a  surrender  to  the  use  of 
the  will,  and  then  such  surrender  has  been  held  to  shew 
a  different  intent;  Chapman  v.  Hart(c)9  Sampson  v. 
Sampson  (d),  Nicholls  v.  Butcher  (e\  Tendril  v.  Smith  (g), 
Goodwyn  v.  Goodwyn  (h),  and  other  cases  cited,  2  Powell 
on  Devises,  p.  121.  In  White  v.  Vitty{i\  where  the  Lord 
Chancellor  was  assisted  by  the  Chief  Justices  of  the 
Courts  of  King's  Bench  and  Common  Pleas,  Tindal  C.J. 
in  delivering  his  opinion,  reviewed  several  of  the  autho- 
rities, and  said  that  the  effect  of  the  surrender  in  those 
cases  was,  to  shew  the  intention  of  the  testator  that  the 
copyhold  should  pass.  Then  if  before  the  stat  55  G.  8. 
c.  192.,  in  the  case  of  a  general  devise  of  all  the  tes- 
tator's real  estate,  a  surrender  to  the  use  of  his  will  was 
necessary  to  shew  his  intention  to  pass  his  copyholds,  the 

(a)  Cro.  Car.  292.  (6)  5  Vet.  54a 

ie)  1  Fes.  ten.  273.  (d)  2  Veu  f  B.  337. 

(e)  18  Feu  195.  (g)  2  Atk.  85. 

(A)  1  Feu  sen.  227.  (i)  2  Mutt.  484. 

testatrix 
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1833.        testatrix  who  in  this  case  made  such  a  general  devise 

without  having  so  surrendered,  must  be  taken  to  have 

Smith  intended  that  her  copyholds  should  not  pass.  The 
Ifciml  Stat  55  G.  S.  c.  192.  renders  valid  every  disposition  made 
by  will  of  copyhold  tenements,  notwithstanding  the 
want  of  a  surrender.  Here  the  will,  from  the  wan* 
of  a  surrender,  was  not,  at  the  time  when  it  was  made, 
a  disposition  of  the  copyholds.  That  statute  was  in- 
tended to  supply  surrenders  which  were  matters  of  form 
merely ;  and  accordingly,  in  Doe  v.  Bartle{a)  it  was  held 
that  it  did  not  dispense  with  a  surrender,  required  by 
custom  to  enable  a  feme  covert  to  devise  copyhold  lands, 
in  making  which  surrender  she  was  examined  by  the 
steward,  apart  from  her  husband ;  this  surrender  being 
a  matter  of  substance,  and  intended  to  protect  the  acts 
of  a  married  woman.  Here  the  surrender  is  a  matter 
of  substance,  because  it  is  necessary  to  shew  the  intent 
of  the  testatrix  to  pass  her  copyholds.  If  her  intent, 
when  she  made  her  will,  was,  that  the  copyholds  should 
not  pass,  that  intent  cannot  be  altered  by  a  statute 
passed  long  after.  If  it  could,  the  statute  would  not 
only  cure  defects,  but  make  the  will.  In  2  Powell  on 
Devises,  p.  137.,  it  is  said,  "  the  writer  is  not  aware 
that  it  has  ever  been  expressly  decided  that  the  rule 
in  Rose  v.  Bartlett  (6),  excluding  leaseholds  where  the 
devisor  has  freeholds,  applies  where  he  has  freeholds 
at  the  time  of  the  will,  but  not  at  his  death ;  so  that, 
in  event,  the  devise  has  nothing  but  leaseholds  to  ope- 
rate upon.  But  there  can  be  no  difficulty,  it  is  con- 
ceived, even  in  the  absence  of  decision,  in  confidently 
asserting  that  the  rule  extends  to  such  a  case;  inasmuch 

(a)  SB.&A.  492.  (6)  Cro.  Car.  292. 

as 
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as  it  is  the  intention  of  the  testator  at  the  period  of  making       1 833. 

the  will,  which  is  the  point  to  be  ascertained,  and  which        

•  Do*dem. 

cannot   of  course  be   evinced   by  subsequent  events.11         Smith 

This  case  is  different  from  Doe  v.  Ludlam  (a),  because        IKm? 

there  the  will  was  made  after  the  55  G.  3.  c.  192.  had 

passed;  and  the  language  attributed  to  the  Chief  Justice 

of  the  Common  Pleas  is  referable  to  a  will  made  when 

a  surrender  was  unnecessary. 

Preston  in  reply.  It  is  unnecessary  for  the  Court  to 
decide  whether  &  feme  covert  can  by  deed  appoint  an 
attorney  to  suffer  a  recovery,  because  here  Mrs.  War- 
ren, when  the  recoveries  were  suffered,  had  an  estate 
tail  in  possession ;  her  husband,  therefore,  had  an  estate 
of  freehold  in  her  right,  and  might  (during  the  joint 
lives  of  himself  and  wife)  transfer  a  sufficient  freehold 
to  his  grantee  to  make  him  tenant  to  the  praecipe  or 
plaint :  Robinson  v.  Comyns  (6),  as  reported  in  an  opinion 
of  Mr.  Booth,  in  5  Cruise's  Digest,  312.  Here,  the 
power  of  attorney,  as  the  deed  of  the  husband,  was 
valid,  and  made  the  appointee  competent  to  surrender 
the  copyhold  into  the  hands  of  the  lord. 

Then  as  to  the  effect  of  the  devise  on  the  copyholds 
first  mentioned  in  the  declaration.  A  copyhold  tenant 
might,  before  the  late  statute,  acquire  the  power  to 
devise  copyholds  by  making  a  previous  surrender  to 
the  uses  of  his  will.  The  law  would  not,  from  a  general 
devise  of  the  real  estate,  infer  an  intent  to  give  copy- 
holds which  the  devisor  had  not  qualified  himself  to 
devise  by  a  previous  surrender ;  but,  where  there  was  a 
previous  surrender,  the  law  would  infer  from  such  ge- 
neral devise  that  the  testator  intended  to  give  all  which 

(a)  7  JBbtg.  275.         (A)  Cat.  Ump.  Talbot,  164.  167.  note  (6),  3d  ed. 

he 
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IBSS.        he  had  a  right  to  give.     Now  here  Mrs.  Warren,  by  the 

"JTL       recovery  and  surrender  to  such  uses  as  she  should  ap- 

Sxitk        point,  had  acquired  the  potentiality  of  passing,  by  her 

against 

B»d.  will,  all  the  copyholds  which  were  in  settlement.  It  is 
said  that  they  will  not  pass  because  the  will  does  not 
refer  to  the  power ;  but  why  did  she  acquire  die  power 
to  make  a  will  but  for  the  purpose  of  exercising  it? 
She  reserved  to  herself  a  special  right  of  disposition  and 
a  fee  also ;  she  has  done  what  was  necessary  to  give  her 
the  potentiality  of  disposing.  This  is  not,  strictly  speak- 
ing, a  power,  but  a  right  of  disposition.  To  another 
objection  made,  the  answer  is,  that  the  right  of  dispo- 
sition is  reserved  to  Mrs.  Warren^  not  during^  but  ntf- 
mthstajiding,  her  coverture.  The  object  evidently  was, 
that  she  should  have  a  power  of  disposition  which  she 
would  not  otherwise  have,  but  not  that  she  should  have 
that  only.  Then  as  to  the  copyholds  not  surrendered 
to  the  use  of  her  will,  the  want  of  a  surrender  is  sup- 
plied by  the  statute,  which  is  not  confined  to  wills  made 
after  the  statute.  It  enacts,  that  every  disposition  made 
or  to  be  made  by  any  last  will,  by  any  person  who  shall 
die  after  the  passing  of  that  act,  of  copyhold  tenements, 
shall  be  as  valid  and  effectual,  although  no  surrender 
shall  have  been  made  to  the  use  of  the  will,  as  if  a  sur- 
render had  been  made.  The  words  "  any  person  who 
shall  die/'  &c,  would  be  idle  unless  the  act  referred  to 
wills  already  made.  This  is  a  case  within  the  words  of 
the  statute.  If  a  testator,  before  the  statute,  devised 
all  his  real  and  personal  estate,  and  his  copyholds  ex- 
pressly, without  having  surrendered  the  latter  to  the 
use  of  his  will,  they  would  not  pass.  The  object  of  the 
statute  was  to  supply  that  defect. 

Cur.  ado.  vult. 

Denmak 
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Dbnman  C.  J.  in  the  course  of  this  term  delivered  189S. 
the  judgment  of  the  Court  After  stating  the  facts  of  t^ZTI 
the  case,  his  Lordship  proceeded  as  follows: —  &um 

Upon  this  state  of  facts,  three  questions  were  raised 
in  argument  First,  whether  the  recovery  suffered  in 
1781  was  valid. 

Secondly,  whether  Mrs.  Warren's  will  was  a  valid 
execution  of  the  power  contained  in  the  surrenders  made 
in  the  years  1781  and  1782.     And, 

Thirdly,  whether  Mrs.  Warren's  will  was  sufficient 
to  pass  the  lands  to  which  she  was  admitted  in  1790, 
having  been  made  before  the  passing  of  the  65  G.  3. 
c.  192,  although  she  died  subsequently  to  that  act 

With  respect  to  the  first  question,  it  was  objected 
that  the  recovery  was  void  because  a  married  woman 
could  not,  previous  to  the  47  G.  3.  stat.  2.  c.  8.,  appear 
and  suffer  a  recovery  by  attorney,  and  because  there 
was  not  a  good  tenant  to  the  praecipe,  inasmuch  as  the 
power  of  attorney  to  James  Guy  was  void  as  regarded 
Mrs.  Warren,  who  was  then  a  married  woman,  and  in- 
asmuch as  her  husband  could  not  appoint  an  attorney 
for  her  for  the  purpose  of  making  a  surrender. 

It  was  answered,  that  a  recovery  suffered  by  a  mar- 
ried woman,  by  attorney,  is  at  all  events  not  void,  but 
voidable  only  by  petition  to  the  lord ;  and  that  the  stat 
10  &  11  W.  3.  c.  14.  limits  reversal  of  recoveries  to 
twenty  years,  which  have  long  elapsed,  and  that  there 
was  a  good  tenant  to  the  praecipe,  because,  admitting 
that  the  power  of  attorney  was  void  as  the  act  of  Mrs. 
Warren,  and  that  her  husband  could  not  appoint  an 
attorney  for  her  for  the  purpose  of  surrender,  as  is  ex- 
pressly laid  down  in  Watkins  on  Copyholds,  vol.  i.  p.  65., 
yet  that  the  power  of  attorney  was  valid  as  the  act  of 

Dr. 
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1888.        Dr.  Warren,  and  that  the  husband  has  such  an  interest 
in  his  wife's  copyhold  lands,  as  that  he  may  pass  them 
Smitr        by  surrender  during  the  joint  lives  of  himself  and  his 
Biki>.        wife,  though  such  a  surrender  will  not  operate  as  a  dis- 
continuance of  his  wife's  estate. 

We  are  of  opinion,  that  this  is  the  true  answer  to  the 
objection ;  that  the  act  of  the  husband  was  sufficient  to 
make  a  good  tenant  to  the  praecipe ;  and  that  the  re- 
covery, not  having'abeen  reversed  within  twenty  years,  is 
good. 

With  respect  to  the  second  question,  it  was  objected 
that  the  will  was  not  a  good  execution  of  the  power  con- 
tained in  the  surrenders  of  1781  and  1782,  for  two 
reasons :  first,  because  it  does  not  refer  to  the  power, 
nor  the  subject  of  it;  and,  secondly,  because  the  power 
extends  only  to  the  period  of  Mrs.  Warren's  coverture, 
whereas  the  will  was  made  after  she  became  a  widow. 

It  is  true,  that  the  will  is  in  general  terms,  and  does 
not  refer  either  to  the  power  or  the  subject  of  it ;  it  is 
also  true,  that  there  is  other  property  upon  which  it 
would  operate;  but,  in  regard  to  copyholds,  such  a 
clause  in  a  surrender  is  not  strictly  a  power,  but  a  mode 
of  rendering  the  lands  devisable.  And  it  is  not  essential 
that  the  will  should  refer  to  the  surrender :  Mawwoodts 
case  (a).  Then  as  to  the  time  of  the  execution,  we  are 
of  opinion  that  the  power  is  not  restricted  to  the  time  of 
Mrs.  Warren's  coverture :  the  words  are  not  "  during 
her  coverture,"  or  whilst  she  shall  be  covert,  but  "  not- 
withstanding her  coverture,  and  as  if  she  were  sole  and 
unmarried ;"  they  were  plainly  intended  to  enable  her  to 
make  a  will  whilst  married  as  if  she  were  sole,  but  not 
to  disable  her  if  she  should  actually  become  sole. 

(a)  Cary'g  Reportt,  25.  «d.  165a 

With 
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Witb  respect  to  the  third  question  there  is  more  dif-  i£$3. 
ficulty,  la  the  case  of  Doe  dem.  Clarke  v.  Ludlzm  (a), 
.  it  was  held  that  copyholds  would  pass  under  general  Swh 
words  io  a  will  made  since  the  slat,  55  G.  3.  c,  152.,  £a*d. 
although  there  had  been  no  surrender ;  but  it  does  not 
fellow  that  they  will  pass  under  .such  words  in  a  will 
made  previously  to  the  statute.  We  have  not  found 
any  authority  upon  the  point;  but  looking  to  the 
state  of  the  law  previous  to  the  statute,  and  to  the 
words  tf  the  statute,  we  are  of  opinion,  that  this 
will  is  not  a  disposition  or  devise  of  the  copyhold 
lands  to  which  Mrs.  Warren  was  admitted  in- 1 790; 
and,  therefore,  that  the  statute  does  pot  cure  the  want 
of  a  surrender.  The  words  of  the  statute  are,  "  that  jn 
all  cases  where,  by  the  custom  of  any  manor  in  Evghtyd 
or  Ireland*  any  copyhold  tenant  of  such  manor  may,  by 
his  or  her  last  will  and  testament  dispose  of  or  appoint 
Us  or  her  copyhold  tenements,  the  same  having  been 
surrendered  to  such  uses  as  should  be  declared  by  such 
last  will  and  testament,  every  disposition  or  charge 
made  or  to  be  made  by  any  such  last.will  and  testament, 
by  any  person  who  shall  die  after  the  passing  of  this 
act,  of  any  such  copyhold  tenements,  or  of  any  right, 
title^  or  interest  in  or  to  the  same,  shall  be  as  valid  and 
effectual,  to  all  intents  and  purposes,  although  no 
surrender  shall  have  been  made  to  the  use  of  the  last 
will  and  testament  of  such  person,  as  the  same  would 
have  been  if  a  surrender  had  been  made  to  the  use  of 
such  will."  If  the  will  had  contained  an  express  devise 
of  copyholds,  no  doubt  this  statute  would  have  applied 
to  the  present  case,  for  the  words  are  "  made  or  to  be 

(a)  7J*tf.275. 

•Vol.  V.  3  A  made;" 
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1833.  made;"  or  if  there  had  been  an  implied  devise  of  copy* 
"  ~  holds,  the  same  consequence  would  have  followed. 
Smith        But  if  there  be  neither  one  nor  the  other,  and  if  the 

againtf  > 

Bird.  legal  effect  of  the  words  of  the  will  be  to  raise  the 
presumption  that  the  testatrix,  at  the  time  of  making 
the  will,  intended  the  copyholds  not  to  pass,  the  statute 
cannot  alter  that  presumption,  and  supply  a  different 
intent.  Now  it  has  been  established,  by  a  long  series 
of  cases  prior  to  the  statute,  that  general  words  in  a  wiH 
are  not  to  be  applied  to  copyholds  which  have  not  been 
surrendered  to  the  use  of  the  will,  if  there  be  freehold 
lands  on  which  they  can  operate,  because  the  absence  of 
a  surrender  shews  that  the  testator  intended  that  they 
should  not  be  so  applied.  It  follows  that,  when  this 
will  was  made,  it  was  not  a  disposition  by  will  of  the 
copyholds  not  surrendered ;  and  neither  the  statute,  nor 
any  thing  that  has  happened  since,  can  alter  the  fact 
and  make  it  such  a  disposition.  The  case  of  Doe  r. 
Ludlam  (a)  rests  on  a  totally  different  ground,  for  there 
the  will  was  made  since  the  statute ;  and  it  seems  clear 
that  the  statute,  by  rendering  a  surrender  unnecessary, 
has  done  away  with  the  presumption  of  the  testator's 
intention  arising  from  the  absence  of  a  surrender* 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
lessor  of  the  plaintiff  is  entitled  as  to  all  the  lands  except 
those  to  which  Mrs.  Warren  was  admitted  in  1790,  and 
that,  as  to  those,  the  defendant  is  entitled. 

Judgment  accordingly. 

(«)  7  Bins.  875. 
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1833. 

Hare  against  Horton.  jSTma. 

OASE.    rITie declaration  stated  that  before  and  at  the  A* by » deed 

V*/  of  mortgage, 

time,  &c,  divers,  to  wit,  ten  iron-fbunderies,  ma-  granted,  bar- 
gained, told, 
cbinery,    apparatus  and  furniture,   ten   messuages   or  relea«ed,  and 

dwelling-houses,  ten  warehouses,  ten  shops,  ten  yards,  ^fe^osses- " 

and  ten  gardens,  with  the  appurtenances,  situate,  &c,  ^  apreJiowTg 

and  divers,  to  wit,  twenty  cranes,  twenty  boilers,  twenty  Jj^n?^ 

furnaces,  twenty  steam-engines,  &c,,  (describing  many  foundery  and 

other  articles  of  machinery),  twenty  desks,  twenty  tables,  house*,  &c  and 

the  appur- 

&&,  (describing  other  furniture,  and  tools),  were  in  the  tenanoea;  to- 

j  .  n  twt.1i  .         n    .,  getter  with  all 

possession  and  occupation  of  William  Bailey,  as  tenant  grates,  boilers, 
thereof  to  the  plaintiff,  the  reversion  thereof  belonging  jt^^t  jn  ^ 
to  plaintiff:  and  that  defendant,  contriving  and  intend-  f|^J^^ 
ing  to  injure  plaintiff  in  bis  reversionary  estate  in  the  *«««;"  ">d  all 


said  founderies,  machinery,  &&,  with  the  cranes,  boilers,  cottage*, 

mons,  Sec. 

&c.,  whilst  the  same  were  in  the  possession  of  TV.  B.  as  easementa, 

profits*  &c*  to 

tenant  to  plaintiff,  and  whilst  plaintiff  was  so  interested  the  said  foun- 

dery,  mes- 
suages, and 
lands  appertaining.  There  were  cranes,  presnea,  a  steam-engine,  and  other  fixtures  in  the 
founder?,  used  for  the  purposes  of  the  business  carried  on  there,  and  valued  at  600L : 
Held,  that  the  specification  of  the  grates  and  other  fixtures  in  and  about  the  dwelliog- 
faouses,  shewed  that  those  in  the  founder?  were  not  intended  to  pais,  though  they  would 
have  pawed  if  the  others  had  not  been  mentioned. 

Declaration  stated,  that  an  iron-rbundery,  messuages,  and  cranes,  boilers,  and  other 
machinery,  &c,  which  were  described,  were  in  the  possession  of  plaintiff's  tenant,  the  rever- 
sion belonging  to  plaintiff;  and  that  defendant,  contriving  to  injure  plaintiff  in  his  rever- 
sionary interest,  while  he  was  such .  reversioner,  broke  and  entered  the  said  founderies, 
machinery,  <J-c.  and  messuages,  with  the  appurtenances,  cranes,  boilers,  j-c.  tore  up,  broke 
down  and  prostrated  the  same ;  seised,  carried  away,  and  converted  the  machinery,  &c 
and  the  cranes,  boilers,  &c.  affixed  to  plaintiff's  reversionary  interest,  and  scattered  and 
spread  the  same  with  rubbish,  greatly  injuring  the  said  reversionary  estate.  Plea,  not 
guilty.  At  the  trial  it  appeared  that  the  plaintiff  had  no  right  to  the  fixtures :  Held, 
nevertheless,  that  enough  appeared  on  this  declaration  to  support  a  verdict  for  the  plaintiff 
for  unnecessary  damage  done  in  removing  the  fixtures,  of  which  proof  had  been  given. 

Plaintiff  at  the  trial  produced  a  deed  of  mortgage,  executed  to  him  by  defendant.  The 
latter  proved  that  on  executing  it  he  handed  it  to  his  own  agent,  intending  it,  as  he  alleged, 
to  remain  as  an  escrow,  till  the  performance  of  a  certain  agreement  by  another  party  to 
the  mortgage :  Held,  that  the  possession  of  it  by  plaintiff  was  primA  facie  evidence  that  it 
hid  been  delivered  to  him  as  a  deed. 

S  A  2  in 
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1833.  in  the  same  as  aforesaid,  viz.,  on,  &c,  wrongfully  and 
Hari  unjustly,  without  the  leave,  and  against  the  will  of 
acam<t  -  plaintiff,  M  broke  and  entered  the  said  iron-founderies, 
machinery,  apparatus,  and  furniture,  messuages  or  dwell- 
ing-houses, warehouses,  &c,  with  the  appurtenances, 
cranes,  boilers,  and  furnaces,  and  other  goods  and 
chattels  before  mentioned,  and  tore  up,  broke  down, 
pulled  to  pieces,  prostrated,  and  destroyed  the  same, 
and  seized,  took,  and  carried  away,  and  afterwards,  on, 
&c.,  converted  to  his  own  use.  the  said  machinery, 
apparatus  and  furniture,  boilers,  cranes,  and  furnaces, 
and  other  goods  and  chattels  before  mentioned,  and 
things  which  were  affixed  to  the  reversionary  estate  and 
interest  of  the  said  plaintiff  in  the  said  iron-founderies, 
machinery,  apparatus,  furniture,  messuages  or  dwelling- 
houses,  warehouses,  &c,  with  the  appurtenances,  cranes, 
boilers,  &c,  and  other  goods  and  chattels  before  men- 
tioned, and  scattered  and  spread  the.  same  over  with 
large  quantities  of  bricks,  stones,  mortar,  and  rubbish, 
and  continued  the  same  so  scattered  and  spread,  greatly 
injuring  the  said  reversionary  estate  of  the  said  plaintiff 
therein,  from  thence  hitherto."  By  means  whereof 
plaintiff  was  greatly  injured  in  his  said  reversionary 
estate  of  and  in  the  said  iron-founderies,  machinery, 
&c.  There  was  also  a  count  in  trover  for  like  goods 
and  chattels  to  those  above  mentioned.  Plea,  not 
guilty. 

At  the  trial  before  Parke  J.,  at  the  Stafford  Spring 
assises,  1833,  the  following  facts  appeared.  In  December 
1830,  Bailey  entered  into  an  agreement  with  the  defend- 
ant to  buy  of  him  the  fee-simple  of  an  iron-foundery, 
lands,  and  dwelling-houses,  at  Great  Bridge  in  Stafford- 
shire, for  4500/. ;  and  at  the  same  time  the  parties  signed 

an 
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an  agreement,  not  under  seal,  for  the  purchase  by  Bailey  1833. 
of  the  defendant's  goodwill  in  his  business  of  a  gasometer- 
maker  at  200/.,  and  also  of  his  stock  and  implements  of  gainst 
trade,  tools  and  fixtures,  in  the  warehouses,  shops,  &c, 
occupied  by  him  at  Great  Bridge  aforesaid,  at  a  valu- 
ation to  be  taken  as  in  the  agreement  was  mentioned, 
the  amount  to  be  paid  by  instalments  at  stated  pe- 
riods, and  the  payment  to  be  secured  by  certain  promis- 
sory notes :  and  it  was  further  agreed,  that  the  defendant 
should  have  the  use  of  a  house  and  garden,  &c,  part  of 
the  premises,  till  Christmas,  1831,  and  should  be  at 
liberty  to  finish  certain  works,  then  in  the  course  of 
manufacture,  upon  the  said  premises.  F  r  the  pur- 
pose of  raising  a  part  of  the  purchase-money,  Bailey  and 
the  defendant  executed  a  mortgage  deed  to  the  plaintiff, 
which  was  in  substance  as  follows :  — 

By  indenture,  bearing  date  the  22d  of  February  1831, 
between  the  defendant  of  the  first  part,  William  Spurrier 
of  the  second  part,  the  said  William  Bailey  of  the  third 
part,  and  the  plaintiff  of  the  fourth  part,  reciting  certain 
indentures  of  lease  and  release  of  the  7th  and  8th  of  De- 
cember 1825,  whereby  all  that  iron-foundery,  together 
with  the  two  dwelling-houses,  warehouses,  shops,  yards, 
garden,  and  appurtenances  thereto  belonging,  situate  at 
or  near  Great  Bridge,  &c,  formerly  in  the  occupation, 
&c,  and  also  all  that  close,  called  the  Foundery  Field, 
situate  near  Great  Bridge  aforesaid,  adjoining,  &c,  then 
in  the  occupation,  &c,  together  with  their  rights,  mem- 
bers, and  appurtenances,  were  conveyed,  limited  and 
assured  to  such  uses  as  the  defendant  should  appoint, 
and  in  default  of  appointment,  to  the  use  of  him  and 
his  assigns  during  his  life,  with  a  limitation  to  the  use 
of  Spurrier,  his  executors,  &c,  during  the  life  of  the 
defendant,  remainder  to  the  use  of  the  defendant  in  fee ; 
3  A  3  reciting 
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18S3.        reciting  also,  that  the  defendant  had  contracted  with 
w  Bailey  to  sell  him  the  fee-simple  of  the  foundery,  mes- 

againu        suages,  lands,  and  other  hereditaments  intended  to  be 

HOKTOK. 

by  that  deed  appointed  and  released,  for  4500/. ;  reciting 
also,  that  Bailey  had  requested  the  plaintiff  to  lend  him 
3500/.  to  enable  him  to  complete  the  purchase,  and  the 
plaintiff  had  agreed  to  do  so  on  having  the  said  sum 
and  interest  thereon  secured  by  mortgage  on  the  said 
*  foundery,  messuages,  lands,  and  other  hereditaments,  as 
after  mentioned  :  it  was  witnessed,  that,  in  pursuance 
of  the  agreement  on  the  part  of  the  defendant,  and  in 
consideration  of  1000/.,  part  of  the  purchase-money, 
paid  to  him  by  Bailey,  and  3500/.,  the  residue,  paid  to 
him  by  the  plaintiff,  and  by  virtue  of  the  above-men- 
tioned power  of  appointment,  the  defendant  appointed 
that  the  foundery,  messuages,  lands,  and  other  here- 
ditaments after  mentioned,  &c,  with  their  appurtenances, 
should  go  and  remain  to  the  use  of  the  plaintiff  in  fee, 
upon  the  trusts,  &c.  after  mentioned.  And  Spurrier,  in 
consideration,  &c,  pnd  at  the  request  and  by  the  direc- 
tion of  the  defendant  and  Bailey,  did  bargain  and  sell, 
and  the  defendant,  at  the  request,  &c.  of  Bailey,  did 
grant,  bargain,  sell,  alien,  release,  and  confirm  to  the 
plaintiff  {in  his  possession  then  being  by  a  previous 
bargain  and  sale)  and  his  heirs,  all  and  singular  the 
said  iron-foundeiy,  together  with  the  said  dwelling-houses, 
warehouses,  shops,  yards,  gardens,  and  appurtenances 
thereunto  belonging,  and  therein-before  more  particularly 
described,  and  then  in  the  occupation,  &c. ;  and  also  all 
that  close  called  the  Foundery  Field  before  described, 
and  the  dwelling-houses  or  buildings  erected  thereon, 
and  all  other  the  hereditaments  conveyed  in  and  by  the 
before-recited  indentures  of  lease  and  release,  (with  the 
exception  therein  made  of  certain  mines,  minerals,  &c.) ; 

"  together 
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"  together  with  all  grates?  boilers,  bells,  and  other  ^fixtures        1833. 

in  and  about  the  said  two  dwelling-houses  and  the  brewhouses        ~ 

.  Haa* 

thereto  belonging ;  and  all  fruit  and  other  trees  growing        again* 

upon  the  said  premises;  and  all  houses,  cottages,  out- 
bouses,  edifices,  buildings,  barns,  stables,  yards,  gardens, 
orchards,  closes  of  land,  meadow  and  pasture  feedings, 
woods,  underwoods,  and  the  ground  and  soil  thereof, 
commons,  &o,  and  other  commonable  rights,  hedges, 
ditches,  fences,  mounds,   ways;,   paths,  waters,  water- 
courses, liberties,  privileges,  easements,  profits,  com- 
modities,  advantages,   and  emoluments  whatsoever  to 
the  said  foundery,  messuages,  lands,  and  other  heredit- 
aments hereby  released  or  otherwise  assured,  or  in- 
tended so  to  be,  or  any  of  them  respectively,  belonging 
or  in  anywise  appertaining,  or  accepted,  reputed,  held, 
&&,  as  part,  parcel,  or  member  of  the  same  or  any  of 
them  respectively;  and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents  and 
profits  of  the  said  foundery,   messuages,   lands,   and 
other  hereditaments  hereby  released,  &c,   and  every 
part  and  parcel  of  the  same,  with  their  and  every  of 
their  rights,  members,  and  appurtenances ;  and  all  the 
estate,  right,  title,  interest,  &c,  of  the  said   William 
Spurrier  and  Joshua  Horton  (the  defendant),  and  each 
of  them,  of  into  and  out  of  the  said  foundery,  mes- 
suages, lands,  and  other  hereditaments,  and  every  part 
and  parcel  of  the  same,  with  their  rights,  &c. : "  haben- 
dum to  the  plaintiff  in  fee,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,   and   subject  to  the 
powers,  provisoes,  agreements,  and  declarations  there- 
inafter expressed  concerning  the  same.     The  deed  also 
contained  a  proviso  for  reconveyance  by  the  plaintiff  to 
Bailey,  his  heirs,  &c,  on  repayment  of  the  3500/.  and 
interest;  a  power  to  the  mortgagee  to  sell  on  default  in 
3  A  4  payment 
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1833.        payment  of  the  principal  or  interest;   and  a  proviso, 
that  Bailey  should  hold  and  receive  the  rents,  issues, 


RE 


Ha 

against        and  profits  of  the  hereditaments  by  that  indenture  ap- 

HoRTOX* 

pointed  and  released,  without  let,  Sec.  by  the  plaintiff 
until  such  default  should  be  made. 

The  above  deed  was  executed  by  the  defendant  and 
Spurrier,  (neither  the  plaintiff  nor  any  person  on  his 
behalf  being  present,)  and  witnessed  by  Mr.  Fellows,  the 
defendant's  attorney,  and  Mr.  Caldecott,  his  mining 
agent  The  deed  was  then  delivered  to  Caldecott,  but 
there  was  no  evidence  of  his  having  delivered  it  to  the 
plaintiff,  except  that  the  plaintiff  produced  it  at  the 
trial. 

Bailey  was  let  into  possession,  and,  at  the  time  next 
mentioned,  was  in  the  exclusive  occupation  of  the  pre- 
mises, machinery,  and  other  property,  except  the  house 
and  garden  mentioned  in  the  agreement  of  December 
1830.  In  June  1831,  a  dispute  having  arisen  between 
Bailey  and  the  defendant  as  to  the  fulfilment  of  that 
contract,  the  defendant,  with  a  number  of  men,  en- 
tered the  foundery,  carried  away  the  tools  and  other 
moveables,  and  severed  and  took  away,  among  other 
things,  a  steam-engine,  cranes,  presses,  frames  for  gas- 
ometers, and  other  apparatus,  all  fixed  into  the  earth  or 
walls,  doing  thereby  much  unnecessary  damage  to  the 
premises.  For  the  injuries  caused  by  this  proceeding 
to  the  plaintiffs  reversionary  interest,  the  present  action 
was  brought.  The  value  of  the  fixtures  and  tools  was 
stated  at  the  trial  to  be  1545/.  The  plaintiff  was  non- 
suited, but  leave  given  to  move  to  enter  a  verdict  for 
600/.,  the  value  of  the  fixtures,  or  35/.,  the  amount  of 
damage  done  to  the  freehold  in  removing  them.  The 
points  reserved  were :  First,  Whether  the  fixtures  an- 
nexed to  the  foundery  passed  to  the  plaintiff  by  the 

mortgage 
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mortgage  of  February  1831?     Secondly,,  Whether  on 

the  present  declaration,  the  plaintiff  could  recover  for 

the  alleged  injury  to  the  freehold?     Thirdly,  Whether        agnn* 

the  instrument  of  mortgage  was  delivered  as  a  deed,  or 

only  as  an  escrow?    A  rule  nisi  having  been  obtained, 


Matde  and  M.  V.  Richards  now  shewed  cause.  As  to 
the  first  question,  Ex  parte  Quincy  (a),  as  far  as  it  is  an 
authority  on  the  point,  tends  to  shew  that  the  fixtures 
would  not  pass  by  the  mortgage-deed.  The  language 
there  used  is  indeed  loose,  and  no  satisfactory  reason  is 
assigned.  But  in  the  present  case,  the  words  of  the  deed 
clearly  shew  the  intention  not  to  pass  the  fixtures  be- 
longing to  the  foundery.  The  grant  is,  "  of  the  said 
iron-foondery,  together  with  the  said  dwelling-houses, 
warehouses,"  &c;  after  which  nothing  is  said  of  the 
fixtures  belonging  to  the  foundery,  but  the  deed  goes 
on;  "together  with  all  grates,  boilers,  bells,  and  other 
fixtures  in  and  about  the  said  two  dwelling-houses,  and 
the  brewhouscs  thereto  belonging."  [Pattcson  J.  If 
there  are  three  houses  mentioned,  and  a  grant  of  fix- 
tures refers  only  to  those  in  two,  can  it  be  said  that  those 
in  the  third  will  pass  ?)  The  maxim,  "  expressio  unius 
est  exclusio  alterius,"  would  apply.  But  the  case  here 
is  even  stronger,  for  the  general  mention  of  fixtures  is 
preceded  by  that  of  "  grates,  boilers,  and  bells ;"  and  the 
rule  is,  that  where  an  enumeration  begins  with  the  mention 
of  particular  things,  subsequent  general  words  only  carry 
things  ejusdem  generis.  If,  therefore,  the  enumeration 
in  this  case  had  been  applicable  to  the  foundery  as  well  as 
the  dwelling-houses,  still  the  grant  would  not  have  passed 

(a)  1  Atk.  477.     x 

*  fixtures 
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1833.  fixtures  of  a  more  important  kind  than  those  first  named. 
Hae  -  The  court,  in  construing  an  instrument  like  this,  may 
against  \00\^  to  fa  intention  of  the  parties,  as  was  doqe  in  Cole- 
grave  v,  Dias  Santos  (a),  and  if  matter  dehors  the  deed 
be  admissible  to  explain  that  intention  (which  was  left 
undetermined  in  Thresher  v.  The  London  Water*works 
Company  (b)  \  the  agreement  of  December  1830  goes  far 
to  shew  that  the  fixtures  in  question  were  not  meant 
to  pass  to  the  plaintiff  by  this  mortgage.  As  to  the 
second  point;  if  these  fixtures  did  not  so  pass  by  the 
deed,  there  is  no  proof  of  any  injury  sustained  by  the 
plaintiff,  to  which  the  declaration  is  applicable.  Thirdly, 
the  instrument  of  mortgage  was  delivered  by  the  de* 
(endgnt  tp  Caldecott  merely  as  an  escrow,  to  be  the 
defendant's  deed  on  the  performance  of  the  previous 
agreement  by  Bailey,  and  any  misconduct  of  Caldecott 
ifi  parting  with  it  before  the  proper  time  could  not  alter 
its  nature.  It  is  indeed  laid  down  in  Com.  Dig.  Fait, 
(A*  &)>  that  if  one  deliver  a  writing,  as  his  deeds  to  a 
stranger,  to  be  delivered  to  the  party  upon  performance 
pf  a  condition,  it  shall  be  his  deed  presently,  and  if  the 
party  obtains  it,  he  may  sue  before  the  condition  per- 
formed, and  Degory  v.  Roe{c)  is  cited.  But  it  is  pointed 
out  in  Johnson  v.  Baker  (d),  that  that  dictum  in  Comyn 
rests  upon  an  erroneous  report  of  the  case  referred  to, 
which  was,  in  fact,  decided  the  contrary  way. 

Talfourd  SerjL,  Cripps,  and  Hoggins  contra.  The 
fixtures  in  the  foundery  passed  by  the  mortgage  deed. 
Accessorium  sequitur  suum  principale,    Shepp.  TouchsL 

(«)  2  B.  $  a  76.  (b)  2Jf.  f  G  608. 

(c)  1  Leon.  152. ;  but  see  Moore,  300.  S  C  See,  also,  13  Fin.  Abr. 
F*iU,  (M.) 

(«0  4  JB.  i  A.  442. 

89., 
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89.  (a),  and  it  is  there  laid  down  that,  "  by  the  grant  of       1835. 


Bam 


mills,  the  waters,  floodgates,  and  the  like,  that  are  of 
necessary  use  to  the  mills,  do  pass;"  and  the  editor        agavw 

.  Horro*. 

adds,    "  also  a  stone  belonging  to  the  mill,   though 
separated  from  die  mill  to  be  new  worked."    In  the 
present  case,  many  of  the  articles  were  necessary  for 
the  purposes   of  the   iron-foundery,   or  for  carrying 
on  the  business  of  a  gasometer-maker.     [Patteson  J. 
In  Place  v.  Fagg  (6),  it  was  held,  that  by  mortgage  of 
a  mill  the  mill-stones  and  tackling  passed.     There 
will  hardly  be  any  dispute  on  this  point;  the  ques- 
tion will  be,   whether  the  effect  of  the  deed  as  to 
these  fixtures  is  not  limited  by  the  subsequent  parts.] 
The  express  mention  of  the  fixtures  in  arid  tibout  the 
dwelling-houses  will  not  prevent  the  fixtures  at  the 
foundery  from  passing  by  the  general  words  H  the'sdid 
iron-foundery."— €€  If  a  man  has  a  house  in  A.,  and 
houses  and  lands  in  27.,  and  devises  his  house' in  A.  to 
one,  and  (having  demised  the  bouses  and  lands  to  2); 
rendering  rent)  all  those  his  lands,  meadow,  and  pasture 
in  B.  to  another,  his  houses  there  pass  by  the  word 
lands,  though  he  mentions  his  house  in  A.  expressly;" 
Com.  Dig.  Grant,  E.  3.  citing  2  Boll.  57.  1.  20.    Where 
the  land  is  granted,  every  thing  which  is  inseparable 
from  the  soil  must  pass.     If  houses  would  pass,  the 
same  reason  would  extend  to  the  cranes  in  this  case, 
which  are  fixed  deeply  in  the  ground.     And  deeds  are 
to  be  construed  most  strictly  against  the  grantor.     This 
is  an  acknowledged  principle  of  law,  and  the  rale  for 
construing  maxims  and  applying  them  in  practice,  is  to 
see  if  they  go  in  accordance  with  and  extend  an  ac- 

(«)  7th  edit,  by  Mr.  Preton.  (6)  4  A/iro.  *  Jfy.  277. 

knowledged 
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18S3.        knowledged  principle;  but  to  give  the  effect  contended 
„  for  to  the  maxim  expressio  unius,  &c.  (which  is  rather  a 

T^a,n^  maxim  of  reason  than  of  law),  would  be  to  contract  the 
operation  of  the  principle  just  referred  to.  If  the  things 
expressed  had  been  such  as  would  not  necessarily  pass 
by  the  deed,  as  benches,  weights  and  scales,  or  water- 
tubs,  the  naming  of  these  would  have  excluded  other 
things  of  the  same  description  not  named.  But  the 
fixtures  in  question  did  not  require  to  be  named  or 
referred  to  in  this  deed,  and  the  mention  of  them  should 
not  prejudice  the  plaintiff,  for  utile  per  inutile  non 
vitiatur.  Any  mention  of  them  wns  nugatory :  "  ex- 
pressio eorum  quae  tacite  insunt,  nihil  operator."  If 
the  fixtures  mentioned  be  understood  as  those  of  the 
dwelling-houses  and  brewhouses  only,  it  may  be  that 
those  particular  fixtures  were  mentioned  from  an  ap- 
prehension that  they  might  otherwise  have  been  under- 
stood to  be  removeable  as  tenant's  fixtures,  upon  the 
grounds  stated  in  Grymes  v.  Boweren  (a),  though  no 
such  question  could  arise  as  to  those  in  the  foundery. 
As  to  these  last,  Ex  parte  Quincy(b)  is  no  decision 
in  favour  of  the  defendant,  for  it  does  not  appear  that 
that  case  was  finally  decided ;  and  if  the  language  there 
used  raises  any  doubt,  Colegrave  v.  Dias  Santos  (c) 
shews  clearly  that  fixtures  wilt  pass  by  a  conveyance 
of  the  freehold,  if  there  be  no  contrary  intention  ex- 
pressed :  Thresher  v.  The  East  London  Water-works  Com- 
pany (d),  supports  the  same  proposition;  and  these  cases 
shew  Ex  parte  Qjuincy  to  be  no  authority,  for  the  pur- 
pose for  which  it  is  cited.  It  might  further  be  contended, 
if  necessary,  that  the  machinery  and  engines  let  into  the 

(«)  6  Bin*.  437.  (b)  1  Alk.  477. 

(r)   2  B.  $  C  76.  (d)  2  B.$C.  G08. 

ground 
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ground  passed  under  the  description  of  "  edifices  and        1839. 
buildings/''  "  to  the  said  foundery,  messuages,  lands,  &c 
belonging ; "  Naylor  v.  Collinge  (a).    That  was  a  case  of       against 

HORTON. 

annexations  made  to  the  freehold  by  a  tenant  for  the 
purposes  of  trade;  yet  it  was  held  that  the  right  to 
remove  was  controlled  (as  to  the  buildings  let  into  the 
soil)  by  the  covenant  to  yield  up  all  buildings  in  good 
repair :  and  the  Court  said  that  if  there  had  been  an 
intention  to  exclude  any  thing,  it  should  have  been  ex- 
pressed. Here,  even  supposing  that  the  machinery  might 
have  been  removed  before  the  vendor  gave  up  possession, 
still,  after  the  plaintiff  had  had  possession,  the  right  was 
gone:  Colegrave  v.  Dias  Santos (b)9  and  Lee  v.  Risdon(c) 
there  cited.  The  defendant  is  estopped  from  denying  that 
the  plaintiff  had  received  possession  by  his  own  mortgage 
deed,  where  he  releases  to  the  plaintiff  the  premises  "  in 
bis  possession  then  being,''  &c.  In  Steward  v.  Lombe  (d)9 
land  had  been  mortgaged,  together  with  a  windmill  which 
was  upon  it,  fastened  to  the  soil,  but  capable  of  being 
removed ;  the  mortgagor  remained  in  possession ;  but  it 
was  nevertheless  held,  that  the  conveyance  to  the  mort- 
gagee prevented  a  creditor  of  the  mortgagor  from  taking 
the  mill  under  a  fi.  fa.  The  present  deed  clearly  ex- 
presses the  intention  of  the  defendant  and  Spurrier  to 
pass  to  the  plaintiff  every  right  and  interest  which  they 
had  in  these  premises.  The  only  exception  from  the 
grant  is  of  the  mines  and  minerals  reserved  by  the  in- 
dentures of  1825 :  no  exception  is  made  of  fixtures. 

Secondly,  the  declaration  is  in  an  ordinary  form,  and 
it  was  not  necessary  to  prove  all  the  allegations.  It 
alleges  that  the  defendant  broke  and  entered  the  iron- 

(a)  1  Taunt.  19.  (b)  2B.$C.  76. 

(c)  7  Taunt.  188.  (</)  1  B.  $  B.  50V. 

founderies^ 
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183$.  founderies,  machinery,  messuages,  dwelling-houses,  &c., 
and  tore  up,  broke  down,  prostrated,  and  destroyed  the 

ffgn*  *  same.  That  includes  the  buildings  as  well  as  machinery; 
the  declaration,  therefore,  does  state  an  injury  to  the 
Substance  of  the  freehold.  If  the  defendant  had  a  right 
to-take  the  fixtures,  he  is  liable  for  injuring  the  pre- 
mises. It  was  an  excess,  which  might  have  been  new 
assigned  in  bn  action  of  trespass,  if  the  plaintiff  had 
'beetf  in  a  situation  to  bring  one :  it  was  also  proveable 
under  the  general  issue. 

As  to  the  other  point,  the  deed  is  found  in  the  posses- 
sion of  the  plaintiff.  The  production  of  it  by  him  was 
sufficient,  prim&  facie,  to  shew  that  it  was  delivered  to 
him  as  a  deed.  It  did  not  lie  upon  the  plaintiff  to 
prove  that  Bailey  had  performed  his  part  of  the  agree- 
ment between  him  and  the  defendant 

Parke  J.  (a)  I  am  of  opinion,  and  the  rest  of  the 
Court  agree  with  me,  that  this  rule  must  be  made  abso- 
lute to  a  certain  extent.  The  first  question  is,  whether 
the  fixtures  at  the  foundery  passed  to  the  plaintiff  by  the 
mortgage-deed.  Looking  at  all  parts  of  the  deed,  and 
especially  at  the  manner  in  which  the  conveyance  is 
qualified  as  to  fixtures  by  the  reference  to  the  dwelling- 
houses,  I  am  of  opinion  that  the  fixtures  in  question  did 
not  pass.  Prima  facie,  the  mere  conveyance  of  the 
foundery  would  have  passed  them ;  but  we  must  look 
to  the  deed  to  see  how  far  that  is  controlled  by  sub- 
sequent words ;  and  I  think  no  reasonable  person  can 
doubt,  that  if  a  transfer  of  those  fixtures  had  been  con- 
templated, different  expressions  would  have  been  used. 
The  granting  part  of  the  deed  (to  which  the  appointing 

(a)  Denman  C.  J.  wu  attending  the  Priry. Council. 

part 
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part  refers)  is  as  follows.     (His  Lordship  then  read  the        18SS. 
description  of  the  premises  and  other  matters  conveyed,        """ 
as  it  is  set  out,  ant&,  pp.  718,  719.)  Now,  I  think  it  is  im-        again* 

HotTOV. 

possible  to  suppose,  that  if  the  parties  making  this  grant 
had  intended  to  convey  by  it  fixtures  which  are  valued 
at  more  than  6002.,  they  would  have  omitted  to  men- 
tion those,  and  inserted  others  which  are  of  much  less 
importance.  It  seems  to  me,  therefore,  that  the  inten- 
tion was  to  pass  the  walls  of  the  foundery,  and  nothing 
more;  and  consequently  the  plaintiff  mast  fail  as  to 
that  part  of  the  case.  Then  is  be  entitled  to  recover 
$52.  for  the  alleged  injury  to  die  reversion  ?  When  I 
first  looked  into  the  declaration,  I  thought,  it  did  not 
meet  the  case  in  this  respect:  it  is  only  upon  examining 
it  more  narrowly  that  I  find  enough  stated  to*  entitle  the 
plaintiff  to  recover.  The  real  complaint  is,  the  entry  of 
the  defendant  to  take  away,  and  his  taking  away,  these 
fixtures.  But  the  first  count  contains  a  number  of 
allegations,  which  may  be  read  disjunctively.  It  states 
that  the  defendant  entered  into  ten  iron-founderies, 
machinery,  apparatus,  and  furniture,  ten  messuages, 
&c,  and  twenty  cranes,  &c,  in  the  possession  of  Bai- 
ley as  tenant  to  the  plaintiff.  There  is  nothing  which 
obliges  the  plaintiff  to  shew  that  Bailey  was  his  tenant 
both  of  the  walls  and  the  fixtures ;  the  count  may  there- 
fore be  read  as  if  it  merely  stated  that  the  founderies  and 
messuages  were  in  Bailey's  possession  as  tenant  It 
then  goes  on  to  state  that  the  defendant,  contriving  to 
injure  the  plaintiff  in  his  reversionary  estate  and  interest, 
in  the  said  iron-founderies,  machinery,  apparatus,  and 
furniture,  messuages,  &c.,  with  the  cranes,  &c.  before 
mentioned,  tore  up,  broke  down,  pulled  to  pieces,  and  de- 
stroyed 
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1833.  strayed  the  same,  and  scattered  and  spread  the  same  with 
'  ~  rubbish,  greatly  injuring  the  plaintiff's  reversionary  inter- 
again**  est  therein.  The  allegations  may  be  taken  distributively, 
and  we  may  read  a  portion  of  the  count  as  if  it  con- 
tained merely  the  simple  statement  that  the  plaintiff  was 
entitled  to  a  reversionary  interest  in  the  foundery,  and 
the  defendant  wrongfully  entered  into  it  and  pulled 
down  a  part  That  was  all  which  the  plaintiff  was 
under  the  necessity  of  proving.  The  defendant's  case 
is,  that  he  entered  in  exercise  of  a  right;  but  if  that  had 
been  specially  pleaded,  the  excess  might  have  been  new 
assigned,  and  the  jury  here  have,  in  effect,  found  such 
excess.  Stripping  the  statement  of  unnecessary  alle- 
gations, it  amounts  to  a  complaint  that  the  defendant, 
in  removing  the  fixtures,  did  a  damage  to  the  premises, 
which  need  not  have  occurred  if  the  removal  had  been 
carefully  made*  The  plaintiff  is  therefore  entitled  to  a 
verdict  for  35/.,  unless  the  instrument  of  mortgage  was 
improperly  admitted  as  a  deed.  I  said  at  the  trial,  that 
although  there  was  evidence  that  the  deed  was  at  first 
delivered  as  an  escrow,  yet  its  being  afterwards  found 
in  the  plaintiff's  possession  was  some  evidence  that  the 
condition  upon  which  it  was  so  delivered  had  been  com- 
plied with ;  and  the  defendant  should,  if  it  had  been  in 
his  power,  have  shewn  the  contrary.  I  still  remain  of 
that  opinion. 

Taunton  J.  On  the  first  point  I  confess  I  have  not 
been  able  to  entertain  much  doubt.  It  is  very  plain, 
that  if  the  granting  part  of  the  deed  had  only  mentioned 
the  foundery,  messuages,  and  dwelling-houses,  the 
foundery  fixtures,  as  well  as  those  in  the  dwelling- 
houses, 
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houses,  would  have  passed:  there  are  many  cases  which  1833. 
shew  this.  But  as  the  deed  goes  on  to  say  "  together  — — 
with  all  grates,  boilers,  bells,  and  other  fixtures  in  and  agamu 
about  the  said  two  dwelling-houses,"  I  think  the  mention 
of  these  fixtures  excludes  those  in  the  foundery,  on  the 
principle,  "expressio  uniusestexclusioalterius."  Why, 
it  may  be  asked,  were  these  particular  ones  mentioned 
if  the  whole  were  intended  to  pass?  Besides,  the 
mention  of  bells  and  other  fixtures  of  an  inferior  kind, 
shews  that  fixtures  of  greater  value  and  on  a  larger 
scale  were  not  contemplated.  And  in  the  recital  of  the 
plaintiff's  agreement  to  lend  money,  in  the  early  part 
of  the  deed,  it  does  not  appear  that  any  security  was 
proposed  beyond  that  of  the  real  property.  As  to  the 
second  point,  the  declaration  is  nearly  silent  on  that 
which  is  the  real  gist  of  the  action ;  namely,  the  taking 
away  of  the  fixtures  without  due  care  to  avoid  damaging 
the  premises.  Almost  the  whole  of  the  first  count  is 
pointed  to  acts  of  force,  not  negligence,  and  seems  to 
have  been  framed  on  the  speculation  that  the  taking  of 
the  fixtures  could  be  m&de  the  cause  of  action.  There 
are,  however,  some  words  in  that  count  which  cannot 
be  rejected,  and  which  amount  to  an  allegation,  divisi- 
ble from  the  rest,  of  a  cause  of  action  upon  which  the 
plaintiff  is  entitled  to  recover.  It  is  stated  that  the 
defendant  broke  and  entered  the  iron-founderies,  ma- 
chinery, and  apparatus,  and  tore  up,  broke  down, 
pulled  to  pieces,  prostrated,  and  destroyed  the  same; 
that  is,  all  these,  or  some  or  one  of  these  things,  which 
includes,  among  the  rest,  the  walls  of  the  foundery:  and 
that  so  the  plaintiff  was  damaged  in  his  reversionary  in- 
terest to  an  amount  covering  the  sum  found  by  the  jury. 
We  cannot  say,  therefore,  that  the  declaration  is  wholly 
•beside  the  cause  of  action.  As  to  the  third  point,  the 
Vol.  V>  SB  fact 


Hark 

agai**       as  a  deed. 

HoRVOX. 
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fact  of  the  deed  being  in  the  plaintiff's  possession  was 
primft  facie  evidence  of  its  having  been  delivered  to  him 


Patteson  J.  I  have  had  considerable  doubt  on  this 
case,  but  am  now  satisfied  that  the  mortgage  deed  did 
not  carry  the  fixtures.  I  should  be  sorry  to  bring  into 
question  the  decision  of  this  Court,  that  a  conveyance  of 
premises  will  pass  all  that  is  attached  to  them :  and  at 
first  I  thought  that  the  language  of  the  appointment  in 
this  deed  was  large  enough  to  carry  the  fixtures  in 
question;  but  that  clause  refers  to  the  granting  part; 
and  we  there  find  that  the  defendant  and  Spurrier  grant 
and  confirm  the  iron-foundery,  &c.  together  with  all 
grates,  bells,  boilers,  and. other  fixtures  in  and  about 
the  two  dwelling-houses;  and,  therefore,  the  rule  applies 
"expressio  unius  est  exclusio  alterius."  As  to  the 
declaration,  I  ahi  now  of  ppinion,  though  I  at  first 
thought  otherwise,  that  it  is  sufficient  to  include  the 
present  cause  of  action.  The  first  count  is  for  an 
injury  to  the  plaintiff's  reversionary  interest  in  houses, 
foundery,  and  fixtures.  The  plea  of  not  guilty,  if  put 
into  other  words,  alleges  that  the  plaintiff  had  no 
reversionary  interest  in  the  fixtures;  and,  as  to  the 
supposed  injury  to  the  building,  that  the  defendant 
acted  in  exercise  of  his  right,  doing  no  unnecessary 
damage.  The  plaititiff,  by  joining  issue,  denies  the 
assertion  that  the  defendant  did  no  unnecessary  damage. 
On  the  third  point,  a  sufficient  answer  has  been  given. 
Rule  absolute  to  enter  a  verdict  for  the  plaintiff 
for  SSL  on  so  much  of  the  first  count  as 
relates  to  the  injury  to  the  reversion.  The 
verdict  to  be  for  the  defendant  on  the  rest  of 
the  first  count,  and  on  the  second. 
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1835. 

Doe  dem.  Pilkington  against  William  Spratt. 

"P  JECTMENT  to  recover  possession  of  a  messuage  A.  dewed 

**—- '       -  _      j    ■    •  copyhold  lends 

and  lands  being  copyhold  of  the  manor  of  East  and  to  hi.  son  d. 
West  Deeping  in  the  county  of  Lincoln.    At  the  trial  *iif*9  in&j.  b. 
before  Herman  C.  J.  at  the  Spring  assises  for  the  county  ££££* 
of  Lincoln,  1833,  the  jury  found  a  verdict  for  the  plain-  *"■•  te** 
tiff;  subject  to  the  opinion  of  this  Court  on  the  following  *e  *«*■■•  <* 

Ml  of  them, 
CBSe :  —  to  the  male 

William  Spratt,  by  his  will  dated  the  10th  of  March  him  thet«. 
1801,  devised  as  follows :  —  "I  give  and  devise  all  that  and  assigns  for 
my  cottage  and  lands,  being  formerly  two  tenements,  ^Ufccd  £ 
called  the  Customs,  together  held  by  copies  of  court  JJJJJJ1^ three 
roll  of  the  manor  of  East  and  West  Deeping,  under  the  «?d  •fterwanU 

r  ^  died,  leaving 

yearly  rent  of  9s.  and  6d*,  with  the  appurtenances  there*-  •*•  •©«"  *od 

one  daughter, 

unto  belonging,  unto  my  son  Daniel  Spratt  and  Sarah  three  by  bis 
his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or  three  by  the 

■cmnd  •    Held. 

the  survivor  of  them,  during  their  natural  lives  and  no  Aal  the  fee 
longer;  and  after  the  decease  of  all  of  them  to  the  male  JJ^*^ 
heir  at  law  cf  me  the  said  William  Spratt,  his  heirs  and  inLthe  P*™11 

J  r        '  who  was  then 

assigns  for  ever.     I  give  and  bequeath  unto  my  sons  his  male  heir  at 

law,  and  did 

Charles,  Urias,  and  James,  seven  shillings  each,  to  be  not  remain  con- 
tingent until 
paid  within  one  month  after  my  decease.    And  I  do  thedetennin- 

•        .  i  •  _.       ,  .  «  ation  of  the  liie 

hereby  nominate  and  appoint  my  sons  Darnel  Spratt 
and  James  Hankin  joint  executors  of  this  my  will." 
According  to  the  custom  of  the  manor,  copyholds  may 
be  granted  in  tail.  The  premises  mentioned  in  the  above 
devise  were  those  for  the  recovery  of  which  this  action 
was  brought.  The  testator  died  on  the  10th  of  October 
1801,  leaving  five  sons  and  one  daughter;  William  (the 
3  B  2  eldest), 
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1SS3.        eldest),  Charles,  and  Elizabeth,  by  his  first  wife;  Daniel, 

~~"       the  eldest  child  by  the  second  marriage,   Urias9  and 

Pxuciir«Toff    James,  by  his  second  wife.    On  the  28th  of  April  1802, 

agahui 

8t*att.  Daniel  Sipratt,  and  Sarah  his  wife,  and  Elizabeth  Hankin, 
widow  of  the  above  mentioned  James  Hankin,  the  sur- 
vivors of  the  devisees  for  life  mentioned  in  the  devise 
above  set  out,  were  d&ly  admitted  to  the  said  premises 
to  hold  to  them  and  the  survivors  of  them  during  their 
natural  lives.  On  the  1st  of  October,  William  Spratt, 
eldest  son  and  heir  at  law  of  the  testator,  was  admitted 
to  the  reversion  of  the  said  premises,  expectant  on  the 
death  of  Daniel  Spratt  and  Sarah  his  wife,  the  then 
surviving  devisees  for  life.  On  the  20th  November 
1806,  the  said  William  Spratt  and  the  devisees  for 
life  surrendered  absolutely  to  the  use  of  Benjamin 
Handley  certain  common  rights  in  East  and  West 
Deeping,  which  were  appurtenant  to  the  said  devised 
premises ;  and  the  said  Benjamin  Handley  was  admitted 
to  such  common  rights  upon  that  surrender ;  and  upon 
an  inclosure  which  afterwards  took  place,  allotments 
were  made  to  him  in  respect  thereof,  of  which  he  is 
still  possessed.  William  Spratt,  the  son,  died  without 
issue  and  intestate  in  181 1 ;  and  on  the  17th  January, 
1821,  Charles  Spratt,  brother  and  heir  at  law  of  the 
said  William  Spratt,  was  admitted  to  the  reversion  of  the 
premises  in  question,  expectant  on  the  death  of  the 
tenants  for  life.  On  the  14th  of  November  1821, 
Charles  Spratt  joined  the  tenants  for  life  in  a  conditional 
surrender  of  the  premises  in  open  court  to  the  lessor  of 
the  plaintiff;  his  heirs  and  assigns,  with  a  proviso  for 
redemption  by  Charles  Spratt,  or  the  tenants  for  life,  or 
either  of  them,  their  heirs,  executors,  or  administrators; 
and  the  lessor  of  the  plaintiff  was  thereupon  duly  ad- 
mitted 
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mitted  according  to  the  effect  of  such  surrender.   Charles 

Spratt  died  in  the  year  1831  in  the  lifetime  of  Daniel 

Ijob  don* 

Spratt,  the  last  surviving  tenant  for  life,  leaving  William     Phjukoto* 


his  eldest  son.     Daniel  Spratt  died  in  1831,  and,  upon       Sv&avx. 

his  death,  the  last  named  W.  Spratt  was  admitted  to  all 

the  premises  devised  by  the  will.     By  the  custom  of 

the  manor  of  East  and  West  Deeping,  an  absolute  sun* 

render  operates  to  bar  an   entail.     The  question   for 

the  opinion  of  the  Court  was,  whether  the  remainder 

over,  after  the  death  of  the  tenants  for  life  mentioned 

in  the  will,  vested  in  the  son  who  was  heir  at  law  at  the 

time  of  the  testator's  death,  or  whether  it  vested,  upon 

the  determination  of  the  life  estates,  -in  that  William 

Spratt  who  was,  upon  such  determination,  the  male  heir 

at  law  of  the  testator.     In  the  former  case  the  verdict 

was  to  stand,  in  the  latter  a  verdict  was  to  be  entered 

for  the  defendant.     This  case  was  argued  in  the  present 

term  (a). 

N.  B.  Clarke  for  the  lessor  of  the  plaintiff.  The  re- 
mainder vested  on  the  testator's  death  in  his  son  W.  Spratt, 
who  was  then  his  male  heir  at  law.  It  did  not  remain 
contingent  until  the  determination  of  the  life  estates. 
The  general  rule  of  law  is  not  to  construe  a  limitation 
in  a  will  as  a  contingent  remainder,  if  it  be  capable  of 
being  considered  as  vested ;  and  on  that  principle  the 
decision  in  Doe  v.  Maxey  {b)  proceeded.  BayUy  J.  there 
says,  "  It  is  a  settled  rule  not  to  read  a  limitation  in  a 
will  as  being  a  contingent  remainder,  unless  such  ap- 
pears clearly  to  have  been  the  intention  of  the  testator ; 

(o)  Nov.   15th.     Before  Denman  C  J.,  Parke,  Taunton,  and  Pat- 
tern Js. 
(5)  12  £a$t,m. 

3  B  S  but 
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1833.       bat  if  it  will  admit  of  being  considered  as  a  vested  re- 


Do«  dent. 


mainder,  the  Court  will  always  read  it  as  such ;  because 
Piucihotok  a  contingent  remainder  is  always  liable  to  be  defeated, 
Snutt.  and  the  intention  of  the  testator  thereby  frustrated." 
In  Hollaway  v.  HoUaway  (a),  a  testator,  by  codicil,  be- 
queathed 5000/.  in  trust  for  his  daughter  for  life,  and 
after  her  decease  for  such  child  or  children  as  she 
should  leave  at  her  decease,  in  such  shares  as  she 
should  think  proper  to  give  the  same;  and  in  case  she 
should  die  leaving  no  child,  then  in  trust  for  such  person 
as  should  be  his  heir  at  law.  And  Lord  Alvanley  said, 
"  the  only  question  is,  whether  upon  the  true  construction 
of  this  codicil  it  must  necessarily  be  intended,  he  (the 
testator)  did  not  mean  by  these  words  what  the  law 
primd  facie  would,  strictly  speaking,  intend,  heirs  at  law 
at  the  time  of  his  death.  A  testator  certainly  may  by 
words  properly  adapted  shew  that  by  sudi  words,  per- 
sona designate  answering  a  given  character  at  a  given 
time,  is  intended.  But  prima  facie  these  words  must 
be  understood  in  their  legal  sense,  unless  by  the  con- 
text or  by  express  words  they  plainly  appear  to  be 
intended  otherwise.  In  this  case,  the  words  are  not 
necessarily  confined  to  any  particular  time:  nor  from 
the  nature  of  the  gift  is  there  any  necessary  inference, 
that  it  should  not  mean,  what  the  law  would  take  it  to 
mean,  heirs  at  the  death  of  the  testator."  Those  ob- 
servations apply  to  the  present  case.  This  case  is 
distinguishable  from  Doe  dem.  King  v.  Frost  (6),  where 
the  devise  was  to  the  testator's  son  W.  F.  and  his  heirs 
for  ever,  and  if  he  should  have  no  children,  child,  or 
issue,  the  estate  was  on  his  decease  to  become  the  pro- 
Co)  3  Ffc.399.  (6)  ZB.iA.5*6> 

perty 
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perty  of  the  heir  at  law,  subject  to  such  legacies  as       1833. 

W.  F.  might  leave  by  will  to  any  of  the  younger  branches       

of  the  family.  In  that  case  it  was  held  that  W.  F.  took  an  Paiiwcroir 
estate  in  fee,  with  an  executory  devise  over  in  the  event  Smait. 
of  his  dying  without  leaving  issue,  to  such  person  as 
should  be  then,  and  in  that  event,  heir  at  law  of  the 
testator.  That  case  falls  within  the  rule  laid  down  by 
Lord  Alvanley,  because  it  must  there  have  been  neces- 
sarily intended  that  the  testator  meant  the  person  who 
should  be  heir  of  the  testator  at  the  death  of  the  son,  for 
he  had  previously  given  the  fee  to  the  son,  who  would 
be  heir  at  his,  the  testator's  death ;  but  here  there  is  no 
such  necessary  intendment  The  gift  is  to  the  male 
heir  at  law.  The  testator's  eldest  son  was  not  other- 
wise provided  for. 

Preston  contra.  It  is  true  that  the  law  rather  in- 
clines to  the  vesting  of  estates  than  suffering  them  to  re- 
main in  contingency ;  but  still  as  it  is  competent  to  a 
testator  to  make  a  remainder  either  vested  or  contin- 
gent, his  intention  must  be  collected  from  the  context  of 
the  will.  Here  it  sufficiently  appears  from  the  whole 
will,  that  the  testator  intended  the  remainder  to  be 
contingent  until  the  determination  of  the  life  estates. 
The  gift,  after  the  determination  of  those  estates,  is  to 
the  male  heir  at  law  of  the  testator,  his  heirs  and  assigns 
for  ever.  Now,  the  words  "heir  male"  are  always 
held  to  mean  heirs  of  the  body.  The  gift  is  not  to  the 
eldest  son  by  name,  or  to  the  right  heirs  by  character; 
if  it  had  been  so  given,  the  heir  might  have  taken  by 
descent :  as  it  is,  the  male  heir  takes  by  purchase,  not 
by  descent.  If  the  testator's  eldest  son  had  died  dur- 
ing the  lifetime  of  his  father,  and  left  a  daughter,  that 
3  B  4  daughter 
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1833.        daughter  could   nol  have  taken   under  this  will,  be- 
_T    ,  cause  she  would  not  have  been  heir  male :  Counden  v. 

Don  dem. 

Piuunoton     Clerke  (a).     But  here,  the  estate  to  be  taken  by  the  heir 

Qgainst 

SriuTT.  male,  is  to  him  and  his  heirs.  And  when  he  was  ascer- 
tained, the  testatorintended  to  let  in  the  largest  possible 
course  of  descent.  Doe  dem.  Cholmondely  ^.  Maxey  (b) 
was  undoubtedly  decided  on  the  principle,  that  the  law 
rather  inclined  to  the  vesting  of  estates  than  suffering 
them  to  remain  in  contingency ;  but  Phillips  v.  Dcakin  (c) 
which  comes  very  near  the  present  case,  is  an  instance 
where  the  Court  collected  from  the  context  of  the  will,  an 
intent  to  suspend  the  remainder  until  the  determination 
of  the  particular  estate.  There  the  testator,  after  a  gift 
of  several  particular  estates,  for  default  of  issue,  devised 
in  these  words :  "  to  such  of  the  uses,  for  such  of  the 
intents  and  purposes,  and  under  and  subject  to  such  of 
the  limitations,  powers,  provisoes,  conditions,  and  agree- 
ments mentioned  and  declared  in  and  by  the  said  will 
of  my  late  cousin  Thomas  Vernon,  as  shall  be  then  ex- 
isting undetermined,  or  capable  of  taking  effect,  or  as 
near  thereto  as  the  deaths  of  parties,  and  other  inter- 
vening accidents  and  contingencies,  and  the  rules  of  law 
and  equity  will  then  admit  of."  The  Court  declared 
that  the  limitation  to  the  party  who  would  be  entitled 
under  the  recited  will,  was  contingent  and  suspended 
till  the  prior  particular  estates  should  be  determined* 
So  in  Marsh  v.  Marsh  (d),  the  testator  ordered  the 
residue  of  his  personal  estate  to  be  laid  out  in  the 
purchase  of  stock,  and  that  the  trustees  should  pay  the 
interest,  &c.  to  his  son  TV.  W.  for  life ;  and  from  and 
after  his  decease,  to  his  eldest  son  and  his  heirs  for  ever ; 

(a)  Hob.  59.  (*)  19J?arf,589. 

[c)  1 M.  t  S.  744.  (<*)  1  Bro.  Ch.  Ca.  293.  Mr.  Belt's  edition. 

and 
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and  in  case  of  their  death  without  issue,  unto  his  (the        1883. 

testator's)  nearest  relation,  and  to  the  nearest  relations       

Dok  dem. 
(heirs  of  such  nearest  relation)  for  ever.     At  the  time     Pjlxikotoh 

of  making  the  will,  the  testator  lived  separate  from  his  Smut*. 
wife.  He  had  only  one  son,  who  was  unmarried,  (and 
who  afterwards  died  in  the  lifetime  of  his  father) ;  he 
had  a  half  sister,  the  plaintiff;  and  there  were  also 
alive  children  of  a  deceased  half  brother,  who,  with  the 
testator's  widow,  were  the  defendants.  And  it  was  held 
by  the  lords  commissioners,  that  if  W.  W.  had  had  a 
son,  that  son  would  have  taken  the  whole  from  his  birth, 
but  that  at  the  decease  of  W.  IV.  without  issue,  there 
was  a  good  remainder  over  to  the  then  nearest  relation 
of  the  testator,  namely,  the  half  sister :  and,  according 
to  the  note  from  Sir  S.  Romilhfs  MSS«,  Lord  Loughbo- 
rough said,  "  the  testator  certainly  meant  that  the  nearest 
relation  at  the  time  of  the  decease  of  the  son  should 
take  the  property,  not  the  nearest  at  his  own  decease. 
To  suppose  he  meant  a  reversion  to  his  son  is  impos- 
sible; and  his  widow  clearly  has  no  title.  The  sur- 
viving sister  is  alone  entitled."  Doe  v.  Frost  (a),  already 
mentioned,  is  an  authority  the  same  way.  Cholmondely 
v.  Clinton  (b)  also  is  to  the  same  effect  On  the  intent 
of  the  deed  there,  it  was  argued,  that  the  ultimate  limit- 
ation to  the  use  of  the  right  heirs  of  S.  22.,  was  to  the 
person  who  should  answer  that  description  at  the  deter- 
mination of  the  prior  particular  estates,  and  not  to  Lord 
Orford,  himself  the  grantor,  who,  at  the  date  of  his 
deed,  was  the  right  heir.  On  a  case  from  the  Court  of 
Chancery,  the  majority  of  the  Judges  certified  their 
opinion  that  the  words  right  heirs  were  words  of  plain 

(a)  3  B.  i  A.  546. 

(*)  S  M*riv.  171.     2B.tA.  $25.     2  Jacob  i  W.  1 13. 

and 
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1833*       and  well  known  import ;  and,  therefore,  must  denote  the 


Doxdcm. 


settlor  himself,  and  that  the  ultimate  limitation  was  void. 
Piuumgvo*  Bayley  J.  was  of  opinion,  and  certified,  that,  from  the 
&»▲«.  context  of  the  deed,  its  effect  was  to  vest  in  the  settlor 
an  estate  in  tail,  with  remainder  to  such  person  as,  at 
the  expiration  of  that  estate  tail,  should  be  right  heir  of 
S.  JR.  in  fee.  Here  it  is  proper  to  look  to  the  state  of 
the  testator's  family.  There  were  five  sons  and  one 
daughter ;  and  three  sons  were  of  the  half  blood  to 
the  other  two  sons  and  daughter*  Testators  generally 
look  more  to  the  time  for  possession  than  the  time  of 
vesting.  The  testator,  in  this  case,  most  probably 
meant  the  person  who  would  be  his  heir  at  law  at  the 
determination  of  the  particular  estates;  and  the  construc- 
tion, that^his  immediate  heir  at  the  tim^  of  his  death 
took,  would  exclude  the  brothers  of  the  half  blood, 
while  they  had  a  chance  by  suspending  the  time  of  vest- 
ing. Looking  at  this  state  of  the  family  connection,  the 
true  construction  of  the  will  is,  that  the  testator  meant 
the  person  who  would  be  heir  male  at  the  time  of  the 
determination  of  the  particular  estates ;  and,  at  that  time, 
the  taker  was  to  have  the  largest  possible  estate,  in  point 
of  descendible  qualities. 

N.  R.  Clarke  in  reply.  In  Phillips  v.  Deakin{a)  the 
devise  after  the  gift  of  the  particular  estates  was,  for 
default  of  such  issue,  to  such  of  the  uses,  &c.  as  should 
be  then  existing  undetermined,  or  capable  of  taking  effect 
Here  there  is  no  corresponding  language  to  shew  that 
the  testator  must  have  meant  the  remainder  to  vest  only 
on  the  death  of  the  tenants  for  life.     In  all  the  other 

(a)  1  M.  $  S.  744. 

cases 
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cases  cited  there  were  grounds  of  decision  which  do       1838. 
not  exist  here.    The  argument  from  the  exclusion  of 

Dos  dcm* 

the  half  blood  would  apply  to  any  case  where  parties     Piuuwoton 
would  have  a  chance  by  suspending  the  time  of  the       Shur. 
estate  vesting. 

Cur.  ado.  mU. 


Denman  C.  J.  in  this  term  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  —  The  law  favours  the 
vesting  of  estates,  and  it  is  an  established  rule  of  con- 
struction, not  to  read  a  limitation  in  a  will  as  being  a 
contingent  remainder,  unless  such  clearly  appears  to 
have  beep  the  testator's  intention — if  it  admits  of  being 
considered  as  a  vested  remainder,  it  will  always  be  read 
as  such.  Consequently,  where  land  is  given  to  one  for 
life,  or  any  other  estate  upon  which  a  remainder  may 
be  limited,  and  after  the  determination  of  that  estate,  to 
a  person  sustaining  a  given  character  as  heir  at  law, 
heir  male,  or  next  of  kin  of  the  testator,  or  of  another, 
the  remainder  will  vest  in  the  person  or  persons  who 
fill  that  character  at  the  death  of  the  testator,  unless 
it  can  be  plainly  and  distinctly  made  out  from  the  will 
that  the  testator  intended  otherwise.  Cases  in  which 
the  rule  is  laid  down  were  quoted  on  the  argument,  and 
others  were  referred  to,  in  which  the  clear  intention  of 
the  testator  to  the  contrary  prevailed. 

Upon  Examining  the  latter  class  of  decisions,  it 
will  be  found  that  the  intent  of  the  testator,  that 
the  person  who  filled  the  required  character  at  his 
death  should  not  take,  is  to  be  collected  in  the  clearest 
way  from  the  provisions  of  the  will.  In  the  present  case, 
there  are  none  of  the  circumstances  relied  upon  in  that 

class 
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183d*        class  of  cases;  there  is  no  inconsistency  in  adopting 

J    7""       ^e  general  ruk»    there  is  nothing  to  shew  that  the 
Dob  den* 

PiLKiNaio*     testator  did  not  mean,  by  the  words  "  heir  male  at  law," 

again* 

8HUUT.  what  the  law  would,  strictly  speaking,  intend,  heir  male 
at  law  at  the  time  of  his  death.  The  words  are  not 
necessarily  confined  to  any  particular  time,  nor  does  the 
case  furnish  any  certain  inference  that  they  were  so 
limited.  They  merely  raise  a  conjecture  that  this 
testator,  as  other  ignorant  persons  usually  do,  looked  to 
the  period  of  the  actual  possession,  and  not  the  vesting 
of  the  estate  in  remainder,  and  had  in  his  contemplation 
the  person  who  would  be  his  heir  at  law  at  that  time. 

In  the  cases  relied  on  for  the  defendant,  an  intent 
contrary  to  the  general  rule  was  shewn.  Thus  in 
Doe  v.  Frost  (a),  where  the  devise  was  to  W.  F.  (the 
testator's  eldest  son  and  heir  at  law)  and  his  bars  for 
ever;  and  if  he  should  have  no  children,  child,  or  issue, 
the  said  estate,  on  the  deatfc  of  fV.  JR,  to  become  the 
property  of  the  heir  at  law,  subject  to  such  legacies 
as  W.  F.  might  leave  by  will  to  any  of  the  younger 
branches;  it  was  held  that  the  executory  devise  over 
vested  in  the  person  who  would  be  heir  at  law  at  the 
d^ath  of  JV.  F.  without  issue  living  at  his  death ;  for  it 
is  clear  that  JV.  F.  himself  could  not  be  meant  as  the 
heir  at  law,  as  then  the  devise  over  would  be  nugatory, 
and  the  power  of  leaving  legacies  unnecessary. 

Again,  in  Phillips  v.  Deakin  (4),  where  the  devise  was 
to  the  testator's  daughter  for  life,  remainder  to  her  first 
and  other  sons  in  tail  male,  with  remainder  over  to  his 
niece,  her  sons  and  daughters  severally  and  successively 
in  tail,  and  for  default  of  such  issue,  to  such  of  the  uses, 

(«)  3B.fJ.  546  (b)  iM.fS.  744. 

and 
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and  subject  to  such  limitations  declared  by  the  will  of 
Thomas  Vernon,  as  shall  be  then  existing,'  or  capable  of 
taking  effect,  or  as  near  thereto  as  the  deaths  of  parties 
will  then  admit,  it  was  held  that  T.  S.  Vernon,  who  would 
have  been  tenant  in  tail  in  possession  under  the  will  of 
Thomas  Vernon,  took  no  vested  estate  under  the  will  in 
question,  for  the  use  of  the  word  then  clearly  shewed  that 
until  failure  of  issue  of  the  niece,  the  person  to  take 
should  not  be  determined.  In  Marsh  v.  Marsh  (a),  where 
there  was  a  bequest  of  the  interest  of  stock  to  the  tes- 
tator's son  for  life,  and  from  and  after  his  decease  to  his 
eldest  son  and  his  heirs,  and  in  case  of  their  death  with* 
out  issue,  to  the  testator's  nearest  relation,  Lord  Lough- 
borough held  (ag  appears  by  Mr.  Belts  note)  that  the 
nearest  relation,  when  the  event  happened,  must  have 
been  intended,  because  it  was  impossible  to  suppose  he 
meant  his  son  to  whom  he  had  given  the  previous  estate. 

The  last  case  mentioned  was  Lord  Cholmondely  v. 
Clinton  (ft),  in  which  the  intention  to  be  collected  from 
the  recital  and  other  parts  of  the  deed  itself  was  dear, 
that  the  limitation  to  the  right  heirs  of  Samuel  Rolle  was 
not  intended  to  vest  in  the  settlor  himself. 

The  verdict  therefore  which  has  been  entered  for  the 
plaintiff  must  stand. 

Judgment  for  the  plaintiff. 

(•)  1  Br*.  Ch.  Co*  293. 

(ft)  2  Mem.  171.     2  B.  $  A.  625.    2  Jacob  $  W.  1 13. 
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iSfcTittiu  Rippinghall,  Clerk,  against  Lloyd. 

Vendor  core-     pOVENANT.     Declaration  stated  that  on  the  23d  » 

named  under       \^/ 

■cal  to  vendee,  day  of  October  1827,  by  articles  of  agreement  under 

on  or  before  seal,  the  defendant  agreed  with  the  plaintiff  to  sell  him 

November  then  the  fee-simple  and  inheritance  in  possession  of  certain 

^\1deUto  *  freehold  and  leasehold  property  for  21,020/.;  and  that 

■oU^snd"*  defendant  would  on  or  before  the  30th  day  of  October 

would  on  or  then  instant,  at  his  own  expense,  make  and  deliver  to 

before  the  8th  ^  r        -» 

of  January 

execute  a  proper  conveyance  for  conveying  the  fee -simple ;  and  it  wm  stipulated  that  the  con- 
veyance should  be  prepared  by  and  at  the  expense  of  the  vendee;  and  further,  that  if  .the 
vendor  should  not  verify  the  title  to  the  vendee  or  his  agent,  by  production  of  deeds,  &©.  aft 
Warwick,  Lynn,  or  London,  before  the  30th  of  November,  the  agreement  should  be  void. 

In  an  action  of  covenant  by  the  vendee,  two  breaches  were  assigned:  first,  that  the  vendor 
did  not  on  or  before  the  30th  of  November,  deduce  a  good  title ;  secondly,  that  the  de- 
fendant did  not  on  or  before  the  8th  of  January  execute  a  proper  conveyance. 

Plea  first,  that  the  vendor  did  before  the  30th  of  November  produce  and  shew  divers  deeds, 
in  part  deducing  a  good  title,  and  that  until  and  upon  that  day  he  was  ready  and  willing 
to  produce  and  shew  to  the  vendee  other  deeds,  completing  such  title,  and  would  on  or 
before  that  day  have  produced  such  deedsHo  the  vendee  or  his  agent  attending,  whereof  the 
vendee  had  notice,  but  that  he  would  not  by  himself  or  agent  attend :  Held,  on  special 
demurrer,  that  the  plea  was  bad,  inasmuch  as  the  vendors  covenant  was  general,  and 
therefore  the  facts  stated  were  no  excuse :  And  that  if  the  covenant  could  be  read  as  qualified 
by  the  subsequent  stipulation  as  to  place,  the  plea  ought  to  have  averred  notice  to  the 
vendee,  ai  which  of  the  three  places  the  vendor  would  be  ready  to  produce  his  deeds. 

Plea,  secondly,  to  the  first  breach,  that  by  a  subsequent  agreement  made  before  any 
breach  committed,  the  time  for  deducing  title  bad  been  enlarged ;  and  that  the  vendor  was 
ready  to  deduce  title  within  such  enlarged  time.  Thirdly,  the  defendant  pleaded  a  similar 
agreement  after  breach,  and  that  plaintiff  accepted  such  agreement  as  a  substitution  for  the 
former,  and  as  a  satisfaction  of  the  damages  resulting  from  the  breach ;  and  that  defendant 
was  ready  to  fulfil  such  agreement,  but  plaintiff  refused,  &c : 

Held,  on  special  demurrer,  that  the  second  plea  was  bad,  in  not  stating  the  new  agree- 
ment to  have  been  under  seal.  Leave  given  to  amend  the  third  plea,  by  stating  the  new 
agreement  to  nave  been  in  writing ;  but,  queue,  if  it  were  so,  whether  the  facts  amounted 
to  a  good  accord  and  satisfaction. 

Plea  to  the  second  breach  of  covenant,  that  the  vendor  until  and  on  tha  8th  tit  January, 
was  ready  and  willing  to  execute  proper  conveyances,  and  would  have  executed  the  same  if 
the  plaintiff  would  have  prepared  and  tendered  them,  but  that  he  did  not  do  so. 

Replication,  that  the  vendor  did  not  deduce  a  good  title,  wherefore  the  vendee  did  not 
prepare  the  conveyances. 

Rejoinder,  that  although  the  vendor  within  a  reasonable  time  before  the  8th  of  January, 
was  ready  and  willing,  and  offered  to  deduce  a  good  title,  so  that  the  vendee  might  before 
the  8th  of  January  have  prepared  and  tendered  conveyances,  whereof  the  vendee  had 
notice,  yet  the  vendee  refused  to  have  such  title  deduced,  and  discharged  the  defendant 
from  deducing  such  title.  Surrejoinder,  that  the  vendor  was  not  ready  and  willing  to 
deduce,  &c 

On  general  demurrer,  Held,  that,  upon  this  breach  the  matter  pleaded  by  the  vendee 
was  no  answer  to  the  pleas  of  the  vendor,  and  that  the  latter  was  entitled  to  judgment. 

the 
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the  plaintiff,  or  his  agent,  an  abstract  of  his,  defendant's,        1838. 
title  to  the  premises;  and  would,  on  or  before  the  30th    ^ 

*  RlPPINOHAlA 

November  then  next,  deduce  and  shew  forth  a  good  and  again* 
clear  title  thereto,  and  to  every  part  thereof  (except  a  cer- 
tain right  of  free  warren)  to  the  plaintiff,  and  also  that 
defendant  would  on  or  before  the  8th  day  of  January 
then  next,  on  receiving  the  21,020/.  from  the  plaintiff, 
execute  the  proper  conveyance  for  conveying  and  as- 
suring the  fee  simple  and  inheritance  of  and  in  the 
said  freehold  premises  to  the  plaintiff,  his  heirs  and 
assigns  for  ever,  and  also  for  conveying,  assigning, 
and  assuring,  all  the  interest  in  the  leasehold  premises 
to  the  plaintiff;  and  it  was  further  agreed,  that  the  said 
conveyances  should  be  prepared  by  and  at  the  expense 
of  the  plaintiff.  Averment  that  the  plaintiff  was  always 
ready  and  willing  to  have  accepted  a  proper  conveyance 
at  his  own  expense,  on  having  a  good  and  clear  title  de- 
duced and  shewn;  and  also,  on  having  such  title  as 
aforesaid,  and  having  such  conveyance  made,  to  have 
paid  the  defendant  21,020/.,  whereof  the  defendant  had 
notice,  and  was  requested  by  the  plaintiff  to  shew 
forth,  deduce,  and  make  such  good  title,  and  to  exe- 
cute such  conveyance.  Breach,  first,  that  the  defendant 
did  not  nor  would,  on  or  before,  &c.  or  at  any  time,  &c. 
deduce  or  shew  forth,  or  make  a  good  and  clear  title  to 
the  said  premises.  Secondly,  that  the  defendant  did 
not  nor  would,  on  or  before  the  said  8th  day  of  January, 
or  at  any  time,  &c.  execute  a  proper  conveyance  as 
aforesaid.  The  agreement  was  set  out  on  oyer,  con- 
taining the  covenants  stated  in  the  declaration,  (viz.  to 
deliver  an  abstract  on  or  before  October  30th,  to  deduce 
a  good  title  on  or  before  November  30th,  and  to  execute 
a  conveyance  on  receiving  the  21,020/.) ;  to  which  was 

added 
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18S3.        added  a  further  agreement,  that  the  conveyance  should 
_  be  prepared  by  or  at  the  expense  of  the  said  S.  F.  Rip- 

agam*  pinghall ;  and  further,  that  if  the  said  J.  Lloyd  shall 
not  deliver  a  full  abstract  of.  his  title  to  the  said 
several  hereditaments  and  premises  to  the  said  S.  F. 
Rippinghall  or  his  agent  before  the  said  30th  day  of 
October  instant,  and  shall  not  verify  the  same  by  the 
production  of  all  the  deeds,  evidences,  and  writings  in 
support  thereof,  to  the  said  S.  F.  Rippinghall,  or  his 
agent  at  Norwich,  Lynn,  or  in  London,  before  the  said 
SOth  day  of  November  instant,  and  shall  not  deduce 
and  shew  forth  a  good  and  marketable  title  to  the  said 
several  hereditaments  and  premises  herein-before  men- 
tioned, on  or  before  the  said  30th  day  of  November 
next,  and  shall  not,  on  or  before  the  8th  day  of  Ja- 
nuary next,  by  himself  and  all  other  proper  and  ne- 
cessary parties,  have  executed  the  said  conveyances  at 
Norwich,  at  Lynn,  or  in  London,  and  have  delivered 
the  same  to  the  said  S.  F.  Rippinghall  on  receipt  of 
the  said  purchase-money,  then  and  in  any  or  either  of 
the  said  cases,  and  immediately  after  the  said  SOth  day 
of  October,  or  the  said  SOth  day  of  November,  or  the 
said  8th  day  of  January,  as  the  case  may  be,  this  pre- 
sent agreement  shall  be  utterly  void  to  all  intents  and 
purposes  whatsoever,  and  the  jurisdiction  of  equity 
wholly  barred. 

The  defendant  after  pleading  three  pleas,  which  it  is 
unnecessary  to  notice,  pleaded,  fourthly,  to  the  first 
breach  of  covenant,  that  he  did  before  the  said  SOth 
of  November,  to  wit  on,  &c,  by  his  agents,  (an  abstract 
of  the  title  of  the  defendant  to  the  said  premises  having 
been  theretofore  delivered  by  the  defendant  to  the  plain- 
tiff}, produce  and  shew  forth  unto  agents  of  the  plaintiff 

in 


in  the  Fourth  Year  of  WILLIAM  IV.  745 

in  that  behalf,  divers  deeds,  &c,  in  part  deducing  and        1833. 
shewing  forth  a  good  and  clear  title  to  the  said  manors        — — - 

RlWNGHALL 

and  premises;   and  that  he  the  defendant,   until  and        ogam* 

Lloyd* 

upon  the  same  30th  of  November,  was  ready  and  willing, 
by  his  agents  in  that  behalf,  to  produce  and  shew  forth 
unto  the  plaintiff  or  his  agents  in  that  behalf,  divers 
other  deeds,  &c.,  completing  the  deduction  and  shewing 
forth  of  such  title  as  last  aforesaid,  and  would  on  or 
before,  &c,  have  produced  such  other  deeds  to  the  ' 
plaintiff  or  his  agents  attending  or  appearing  for  that 
purpose  according  to  the  said  agreement,  and  the  de- 
fendant's said  covenant  in  that  behalf,  whereof  the 
plaintiff  bad  notice ;  but  that  the  plaintiff  did  not  nor 
would  on  or  before  the  same  30th  of  November,  by 
himself  or  his  agent  or  agents  in  that  behalf,  attend  or 
appear  for  the  purpose  aforesaid. 

Fifth  plea,  to  the  same  breach  of  covenant,  that  before 
any  breach,  a  new  agreement  (not  alleged  to  be  under 
seal}  was  made,  extending  the  time  for  deducing  title, 
and  that  title  was  deduced  within  that  time. 

Sixth  plea,  to  the  same  breach  of  covenant,  that  after 
(he  committing  of  that  breach,  and  before  the  exhibit- 
ing of  the  plaintiff's  bill,  to  wit,  on  the  first  day  of  De- 
cember 1827,  by  a  certain  agreement  between  the  plaintiff 
and  defendant,  in  consideration  that  defendant,  at  the 
request  of  the  plaintiff,  had  then  agreed  to  deduce  and 
shew  forth  a  good  title  to  the  said  premises  within  a 
reasonable  time  in  that  behalf,  and  thereon  and  within 
a  reasonable  time,  to  make  or  cause  to  be  made,  a  good 
and  sufficient  conveyance  according  to  the  terms  of, 
and  in  the  manner  stipulated  by,  the  said  articles  of 
agreement  in  the  declaration  mentioned,  except  as  to 
time,  the  plaintiff  agreed  to  accept  such  title  add  con- 

Vol.  V.  3  C  veyance, 
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18SS.       veyance,  and  that  the  same  agreement  on  the  part  of 
•  the  defendant  should  be  taken,  and  be  as  a  substitution 

against  for  the  covenants  of  the  defendant  in  the  said  articles 
of  agreement  in  that  behalf  contained  as  to  time,  and 
the  plaintiff  accepted  the  said  agreement  so  entered  into 
between  the  plaintiff  and  defendant  in  full  satisfaction 
and  discharge  of  the  damages  by  the  plaintiff  sustained 
by  reason  of  the  breach  of  covenant  first  above  assigned, 
and  thereby  acquitted  and  discharged  the  defendant  from 
the  damages.  The  plea  then  stated  that  defendant  was 
ready  to  fulfil  the  last  mentioned  agreement,  but  that 
the  plaintiff  did  not,  nor  would  by  himself  or  his  agent 
attend,  so  that  such  title  might  be  deduced  and  shewn 
forth  within  such  reasonable  time,  or  at  any  other  time, 
and  wholly  refused  to  accept  such  title  and  conveyance 
as  aforesaid. 

Eighth  plea,  as  to  the  second  breach  of  covenant, 
that  defendant  before,  and  until,  and  upon,  the  said  8th 
day  of  January,  was  ready  and  willing,  with  all  neces- 
sary and  proper  parties,  to  execute  proper  conveyances, 
&c,  and  would  so  have  done,  if  the  plaintiff  would  have 
caused  to  be  prepared  and  tendered  such  conveyances 
as  aforesaid  for  the  purpose  aforesaid;  but  that  the 
plaintiff  did  not  prepare  any  conveyance  whatever  for 
the  purpose  aforesaid. 

Special  demurrer  to  the  fourth,  fifth,  and  sixth  pleas. 
Replication  to  the  eighth  plea  that  the  defendant  did  not, 
on  or  before  the  said  SOth  day  of  November  next,  or 
before  the  said  8th  day  of  January,  or  at  any  time 
since  the  making  of  the  said  articles  of  agreement 
hitherto,  although  duly  requested,  deduce  a  good  title  to 
the  said  premises  as  by  the  said  articles  of  agreement 
he  was  bound  to  do,  wherefore  the  plaintiff  did  not  nor 

could 
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could  on  or  before  the  said  8th  day  of  January,  or  at        1835. 
any  time,  prepare  or  tender  or  cause  to  be  prepared  or 
tendered  such  conveyances  as  in  the  eighth  plea  were       agnitut 

Lloyd. 

mentioned,  as  he  otherwise  would  have  done.  And, 
this,  &c.  Rejoinder,  that  although  he  the  defendant, 
within  a  reasonable  time  in  that  behalf  before  the  said 
3th  day  of  January,  to  wit,  on,  &c,  was  ready  and  will- 
ing and  offered  to  deduce  and  shew  forth,  and  would 
then  have  deduced  and  shewn  forth  a  good  title  to  the 
said  premises,  so  that  the  plaintiff  could  and  might  on 
or  before  the  said  8th  day  of  January  have  prepared  and 
tendered  such  conveyances  as  aforesaid  if  he  the  plaintiff 
would  have  had  such  title  deduced  and  shewn  forth  as 
aforesaid,  whereof  the  plaintiff  then  had  notice,  yet  the 
plaintiff  refused  to  have  such  title  deduced,  and  wholly 
discharged  the  defendant  from  so  deducing  and  shewing 
forth  the  same. 

Surrejoinder,  denying  that  defendant  was  ready  and 
willing  and  offered  to  deduce  title,  &c.  (as  stated  in  the 
rejoinder)  and  concluding  to  the  country.  General  de- 
murrer and  joinder. 

Austin  for  the  plaintiff.  The  fourth  plea  is  bad,  be- 
cause it  does  not  aver  a  performance  of  the  covenant  to 
deduce  a  good  title,  or  any  excuse  for  its  non-per- 
formance. It  imperfectly  alleges  a  non-performance 
only,  and  professes  to  excuse  the  non-performance  by 
reason  that  the  plaintiff  did  not  attend,  without  shewing 
any  duty  incumbent  on  him  so  to  do,  or  place  or  time 
fixed  for  his  so  doing.  The  general  principle  is,  that 
where  a  party  is  to  do  an  act,  he  must  either  shew  the 
act  done,  or  if  it  is  not  done,  at  least  that  he  has  per- 
formed every  thing  that  it  was  in  his  power  to  do: 
3  C  2  Lancashire 
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1833.  Lancashire  v.  Killitigwortk  (a)  cited  in  a  note  to  Peeters 
v.  Opielb)-     Here  the  covenant  is  unqualified,  to  de- 

RlFMNOHALL  I 

aga'mu  duce  a  good  title.  [Parke  J.  The  question  is,  whether 
that  covenant  is  affected  by  the  subsequent  stipulation, 
"  that  if  Lloyd  shall  not  deliver  an  abstract  of  his  title 
to  the  plaintiff  before  the  30th  of  October,  and  shall  not 
verify  the  same  by  the  production  of  all  deeds,  &c  at 
Norwich,  Lynn,  or  in  London,  the  agreement  shall  he 
void."]  That  is  a  stipulation  introduced  for  the  benefit 
of  the  defendant,  the  vendor;  as  his  deeds  might  be  dis- 
persed, a  liberty  to  produce  them  at  one  of  three  places 
named  is  reserved  to  him ;  but  in  that  case  he  must  be 
bound  to  give  notice  at  which  of  the  three  places  he 
meant  to  produce  them.  It  may  be  doubtful,  even, 
whether,  if  such  notice  had  been  averred,  it  would  have 
been  sufficient;  for  if  the  presence  of  the  party  is 
not  necessary,  his  absence  will  not  excuse,  though  the 
act  is  to  be  done  to  him :  Comynfs  Dig.  tit  Condition, 
(L.  5.)  BoUc's  Abr.  tit.  Condition,  457.  1.  45.  The  de- 
fendant ought  to  have  tendered  a  conveyance  executed, 
Standley  v.  Hemmington  (c),  unless  the  vendee  had  dis- 
pensed with  the  vendor's  tendering  the  deed :  Jones  v. 
Barkley  (d).  [Parke  J.  Here  the  deeds  are  to  be  veri- 
fied, to  shew  the  vendor  or  his  agent  that  they  agree 
with  the  abstract  delivered.]  Then  the  defendant  did 
not  give  notice.  In  Sugden  on  Vendors,  9th  edit.  p.  245., 
it  is  said,  "  If  either  a  vendor  or  vendee  wish  to  compel 
the  other  to  observe  a  contract,  helmmediately  makes  his 
part  of  the  agreement  precedent;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  the 
agreement  on  his  part,  or  a  tender  and  refusal."    Standley 

(a)  Com.  Rep.  116.  (6)  3  Wm*.  Sound.  352.  note  (3). 

(c)  6  Taunt.  561.  (4)  Doug.  684. 

v.  Hem- 
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v.  Hemmingjton  (a)  goes  further,  and  shews  that  there        18S3. 
ought  to  be  a  tender  of  conveyance  executed,  and  de-    R 
mand  of  the  money,  and  refusal  to  accept  and  pay.  against 

The  fifth  plea  is  bad,  because  it  admits  that  the 
covenant  was  not  performed  within  the  prescribed  time, 
and  attempts  to  excuse  the  non-performance  by  an 
instrument  not  averred  to  be  under  seal :  Blemerhasset  v. 
Pierson(b\  Sogers  v.  Payne  (c),  Roe  dem.  Gregson  v* 
Harrison  (d)9  Thomson  v.  Bwwn{e).  [Kelly,  for  the 
defendant,  here  intimated,  that  he  should  not  rely  on 
this  plea.]  The  same  objection  applies  to  the  sixth  plea. 
[Parke  J.  Not  quite  so;  the  new  agreement  is  there 
pleaded  as  accord  and  satisfaction  after  the  breach  of 
the  old.]  Then  the  defendant  must  contend,  that  the 
first  agreement  had  become  void  by  reason  of  the  sti- 
pulation, "  that  if  the  defendant  should  not  deliver  a 
fall  abstract  of  his  title,  and  verify  the  same,  &c.  before 
die  30th  of  November,  &c,  the  agreement  shall  be  void 
to  all  intents  and  purposes/'  But  that  clause  was  in- 
troduced for  the  benefit  of  the  purchaser  only ;  other* 
wise  the  vendor,  by  neglecting  to  do  the  several  acts 
stipulated  on  the  days  named,  might  have  made  the 
agreement  void  at  his  option.  [Parke  J.  The  word 
void  in  the  agreement,  means  void  at  the  option  of  the 
vendee.  Patteson  J.  Rede  v.  Parr  (g),  is  an  authority 
to  that  effect]  Then  the  same  objection  applies  to  this 
plea  as  to  the  last, — that  it  attempts  to  vary  an  instru- 
ment under  seal  by  a  parol  agreement.  Besides,  if  that 
plea  is  to  be  considered  as  a  plea  of  accord,  it  ought  to  * 

have  been  shewn  to  be  executed.     And  further,  it  ought 

(a)  6  Taunt.  56  \.  (b)  SLevinz.  234. 

(c)  2  Wilt.  57C.  (d)  2T.  R  425. 

(t)  I  B.  Moore,358.  (g)  6  M.  £  S.  121. 

3  C  3                                              to 
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18 S3,  to  have  appeared  that  the  new  agreement,  if  performed, 
would  have  been  a  valuable  consideration  to  the  plaintiff 

Ripping  hall 

asaw*  for  relinquishing  the  old :  Fitch  v.  Sutlon  (a).  [Parke  J. 
That  case  does  not  apply,  because  this  is  an  action  for 
unliquidated  damages.]  In  Lobley  v.  Gildart(b)9  it  was 
held,  that  one  obligation  given  in  satisfaction  for  another 
was  no  discharge,  whether  grounded  on  an  accord  or 
not.  {Parke  J.  There  the  bond  had  become  absolute 
for  a  sum  certain ;  that  is  very  different  from  a  covenant 
for  unliquidated  damages.  An  accord  with  mutual  pro- 
mises to  perform  is  good,  there  being  a  remedy  to  en- 
force it  (c).]  Then  the  latter  agreement  ought  to  have 
been  in  writing,  Com.  Dig.  Action  upon  the  Case  upon 
Assumpsit,  (F.  S.) ;  and  it  should  have  been  so  stated  in 
the  plea.  Lastly,  as  to  the  pleading  to  the  second 
breach,  the  rejoinder  alleges,  that  the  defendant  was 
ready  and  willing  to  deduce  a  good  title,  so  that  the  plain- 
tiff might  have  prepared  and  tendered  conveyances,  but 
the  plaintiff  refused  to  have  it  deduced,  and  discharged 
the  defendant  from  deducing  it.  The  surrejoinder  takes 
issue  on  that.  By  the  demurrer  to  the  surrejoinder,  the 
defendant  admits  that,  at  the  time  in  question,  he  was 
not  ready  and  willing  to  deduce  a  good  tide;  and  if  so> 
there  could  have  been  no  tender  of  a  conveyance  as 
stated  in  the  plea,  and,  consequently,  no  refusal  to  ex- 
ecute. The  only  meaning  the  defendant  can  have  when 
he  pleads  that  he  was  ready  and  willing,  &c,  is,  that  be 
had  it  in  his  power,  but  was  discharged.  He  could  not 
be  discharged  from  what  he  could  not  do  at  the  time. 
The  issue  was  on  his  ability. , 

(a)  5  East ,230.  (6)  3  Lev.  5S. 

(c)  Com,  Dig,  Accord,  (B.  4.)    Sec  Good  v.  Cheesman,  2  B.  $  Ad.  328., 
judgment  of  Parke  J. 

KtUy 
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Kdly  contriL    The  whole  question  turns  on  the  mean-       1833., 
ing  of  the  defendant's  covenant,  which  must  be  con-       

RimNQHALt 

strued  with  reference  to  the  whole  of  the  articles  of    •   against 
agreement     If  what  was  covenanted  to  be  done  could 
not  be  done  without  the  act  of  tin*  plaintiff  or  his 
agent,  and  the  defendant  did  what  he  could  to  per- 
form the  act,  and  it  was  owing  to  the  plaintiff's  default 
that  it  was  not  perfected,  the  plea  is  good.     Now  the 
declaration  states  three  covenants,  first,  to  deliver  an 
abstract  on  or  before  the  30th  of  October;  secondly, 
to  deduce  a  good  title  on  or  before  the  30th  of  No- 
vember, and  thirdly,  to  execute  a  conveyance.    What  is 
the  meaning  of  the  words  "  deduce  a  good  title?"     If 
it  consisted  of  a  single  act,  as  payment  of  money,  or 
delivering  an  abstract,  or  any  other  thing  which  might 
be  done  in  the  plaintiff's  absence,  the  principle  of  the 
authorities  cited  might  apply,  the  money  might  be  paid 
or  the  abstract  delivered  in  the  plaintiff's  absence ;  but 
looking  at  the  covenant  here,  and  the  nature  of  it,  it 
could  not  be  performed  without  the  attendance  of  the 
plaintiff  or  his  agent*    In  the  ordinary  course  of  dealing, 
the  abstract  is  delivered,  objections  are  made,  and  re- 
quisitions stated ;  the  production  of  marriage  certificates 
and  deeds  or  attested  copies  is  required.     If  they  are  in 
the  custody  of  third  persons,  it  is  sufficient  to  produce 
attested  copies  with  an  intimation  that  the  originals  are 
in  such  a  place,  and  that  they  may  be  compared  if  the 
purchaser  will  attend.     As  far  as  appears,  all  that  was  re- 
quired here  was  done*   It  is  true  that  the  deeds  were  to  be 
produced  at  one  of  three  places,  and  the  plaintiff,  the  pur- 
chaser, would  have  been  obliged  to  attend  at  one  of  the 
three  places  if  the  vendor  had  been  ready  there  to  deduce 
title;  but  be  could  make  title  by  the  attested  copies,  though 
3  C  4  he 
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1893.        he  would  be  bound  to  give  the  purchaser  the  means  of 
* *        comparing  them  with  the  originals.     The  fourth  plea  al- 

SlPflllOHALL 

again*       leges,  that  the  defendant  was  ready  and  willing  to  deduce 
title,  and  what  more  could  he  do?    [Taunton  J.  He 
might  have  given  notice  at  which  of  the  three  places 
mentioned,  he  would  be  ready  and  willing  to  produce 
the  deeds,  he  having  the  liberty  to  produce  them  at 
one  of  the  three ;  how  could  the  plaintiff  know  at  which 
of  the  three   he  was  to  attend?]     In  substance  it  is 
alleged  that  he  did  give  notice.     The  deeds  may  have 
been  in  many  different  places.     The  only  question  is, 
whether  it  must  not  be  assumed  that  he  gave  such 
notice  as  was  necessary.     It  was  not  necessary  to  state 
every  place  in  which  the  deeds  were.     If  it  appears 
with  reasonable  certainty,  that  be  has  done  what  was 
necessary,  that  will  be  sufficient     The  attending  must 
have  been  where  the  deeds  were.     How  could  he  be 
ready  and  ^willing  (as  alleged)  to  produce  the  deeds 
completing  the  title,  to  the  plaintiff,  or  his  agent  at- 
tending, unless  it  be  assumed  that  the  deeds  were  at  the 
place  where  the  plaintiff  was  to  attend?    [Taunton  J. 
Surely  it  cannot  be  contended,  on  an  agreement  so 
generally  worded  as  this,  that  if  the  deeds  were  in  a 
hundred  places,  the  vendee  must  attend  personally  at 
every  place  where  they  are.]     That  is*  not  necessary, 
but  if  the  vendee  insist  on  seeing  the  original  deeds 
and  they  are  in   so  many  places,  he  must  by  him- 
self or   his   agent  attend   at  places   where  they  are* 
[Taunton  J.    Every  prudent  vendee  would  see  the  ori- 
ginal title  deeds.     The  common  course  is,  that  first  an 
abstract  is  delivered,  then  the  original  deeds  are  ex- 
hibited, and  the  vendee's  attorney  compares  them  with 
the  abstract.]  Those  of  which  the  vendor  is  in  possession, 

he 
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he  must  produce  and  deliver  over,  but  to  those  which 
are  not  under   his   control,  access  can   only   be  had 
in  the  hands  where  they  are.     The  vendor  must  pro- 
duce attested  copies,  and  refer  the  vendee  to  the  places 
where  the  originals  are  to  be  seen.     [Parke  J.    If  deeds 
are  in  the  hands  of  third  persons,  the  vendor  should 
qualify  his  covenant.]     That  is  the  effect  of  the  cove- 
nant here.     [Parke  J.   If  the  plea  had  alleged  that  the 
vendor  had  pointed  out  that  the  deeds  were  in  certain 
places,  and  the  vendee  had  refused  to  look  at  them, 
the  case  might  have  been  different,  but  he  has  entered 
into  an  unqualified  covenant,  and  must  take  the  con- 
sequence whatever  it  may  be.]     The  question  here  is, 
what  the  consequence  ought  to  be.     If  it  be  as  con- 
tended, all  the  forms  of  conveyance  must  be  altered* 
[Parke  J.   The  question  here  is  one  of  strict  law,  and 
arises  on  special  demurrer.]    The  law  must  be  with  re- 
ference to   practice  and   the  subject  matter.     [Taun- 
ton J.    I  think  the  law  always,   prima  facie,   intends 
that  the  vendor  has  the  deeds  in  his  possession,  or  at 
least  under  such  control,  that  he  can  produce  them  when 
necessary.    Patteson  J.  You  have  not  stated  that  you 
did  give  the  vendee  the  means  of  inspecting  the  deeds, 
in  the  way  even   that  you   say  would   be  sufficient] 
As  to  the  objection  taken  to  the  sixth  plea,  that  it  does 
not   state  the  subsequent  agreement  to  have  been  in 
writing,  the  defendant  craves  leave  to  amend.    [Parke  J. 
The  Court  will  give  leave,  if  you  can  make  any  thing 
of  the  substituted  contract     Patteson  J.  If  you  amend, 
you   must  not  assume  that  you  are  right  as   to   the 
accord  and  satisfaction.]     Then  ns  to  the  pleadings  on 
the  last  breach.     The  covenant  of  the  vendor,  to  exe- 
cute a  conveyance,  depends  on  a  condition  precedent 

on 
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1833.        he  would  be  bound  to  give  the  purchaser  the  means  of 
* *        comparing  them  with  the  originals.     The  fourth  plea  al- 

RirfMOHALL 

against       leges,  that  the  defendant  was  ready  and  willing  to  deduce 
title,  and  what  more  could  he  do?    [Taunton  J.   He 
might  have  given  notice  at  which  of  the  three  places 
mentioned,  he  would  be  ready  and  willing  to  produce 
the  deeds,  he  having  the  liberty  to  produce  them  at 
one  of  the  three ;  how  could  the  plaintiff  know  at  which 
of  the  three   he  was  to  attend?]     In  substance  it  is 
alleged  that  be  did  give  notice.     The  deeds  may  have 
been  in  many  different  places.     The  only  question  is, 
whether  it  must  not  be  assumed  that  he  gave  such 
notice  as  was  necessary.     It  was  not  necessary  to  state 
every  place  in  which  the  deeds  were.     If  it  appears 
with  reasonable  certainty,  that  he  has  done  what  was 
necessary,  that  will  be  sufficient     The  attending  must 
have  been  where  the  deeds  were.     How  could  he  be 
ready  and  -willing  (as  alleged)  to  produce  the  deeds 
completing  the  title,  to  the  plaintiff,  or  his  agent  at- 
tending, unless  it  be  assumed  that  the  deeds  were  at  the 
place  where  the  plaintiff  was  to  attend?    [Taunton  J. 
Surely  it  cannot  be  contended,  on  an  agreement  so 
generally  worded  as  this,  that  if  the  deeds  were  in  a 
hundred  places,  the  vendee  must  attend  personally  at 
every  place  where  they  are.]     That  is*  not  necessary, 
but  if  the  vendee  insist  on  seeing  the  original  deeds 
and   they  are  in   so   many  places,  he  must  by  him- 
self or  his  agent  attend  at  places  where  they  are. 
[Taunton  J.    Every  prudent  vendee  would  see  the  ori- 
ginal title  deeds.     The  common  course  is,  that  first  an 
abstract  is  delivered,  then  the  original  deeds  are  ex- 
hibited, and  the  vendee's  attorney  compares  them  with 
the  abstract.]  Those  of  which  the  vendor  is  in  possession, 

he 
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he  must  produce  and  deliver  over,  but  to  those  which        1893. 
are  not   under   his   control,  access  can   only   be  had        ~ ~" 

'  RlPPIMOMALL 

in  the  hands  where  they  are.  The  vendor  must  pro-  against 
duce  attested  copies,  and  refer  the  vendee  to  the  places 
where  the  originals  are  to  be  seen.  [Parke  J.  If  deeds 
are  in  the  hands  of  third  persons,  the  vendor  should 
qualify  his  covenant.]  That  is  the  effect  of  the  cove- 
nant here.  [Parke  J.  If  the  plea  had  alleged  that  the 
vendor  had  pointed  out  that  the  deeds  were  in  certain 
places,  and  the  vendee  had  refused  to  look  at  them, 
the  case  might  have  been  different,  but  he  has  entered 
into  an  unqualified  covenant,  and  must  take  the  con- 
sequence whatever  it  may  be.]  The  question  here  is, 
what  the  consequence  ought  to  be.  If  it  be  as  con- 
tended, all  the  forms  of  conveyance  must  be  altered. 
[Parke  J.  The  question  here  is  one  of  strict  law,  and 
arises  on  special  demurrer.]  The  law  must  be  with  re- 
ference to  practice  and  the  subject  matter.  [Taun- 
ton J.  I  think  the  law  always,  primfi  facie,  intends 
that  the  vendor  has  the  deeds  in  his  possession,  or  at 
least  under  such  control,  that  he  can  produce  them  when 
necessary.  Patteson  J.  You  have  not  stated  that  you 
did  give  the  vendee  the  means  of  inspecting  the  deeds, 
in  the  way  even  that  you  say  would  be  sufficient] 
As  to  the  objection  taken  to  the  sixth  plea,  that  it  does 
not  state  the  subsequent  agreement  to  have  been  in 
writing,  the  defendant  craves  leave  to  amend.  [Parke  J. 
The  Court  will  give  leave,  if  you  can  make  any  thing 
of  the  substituted  contract  Patteson  J.  If  you  amend, 
you  must  not  assume  that  you  are  right  as  to  the 
accord  and  satisfaction.]  Then  as  to  the  pleadings  on 
the  last  breach.  The  covenant  of  the  vendor,  to  exe- 
cute a  conveyance,  depends  on  a  condition  precedent 

on 
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1833.       on  the  part  of  the  plaintiff,  though  contained  in  a  sepa- 

rate  clause,  "  that  the  conveyances  shall  be  prepared  by 

a#rin$t       him  or  at  his  expense!*    The  defendant,  therefore,  could 

Lloyd. 

not  be  called  on  to  execute  a  conveyance,  which  was  to 

be  prepared  by  or  at  the  expense  of  the  plaintiff  till 

such  conveyance  had  been  prepared.     The  defendant, 

therefore,  has  pleaded  that  no  conveyance  was  pre* 

pared.     Then  the  replication,  admitting  that  this  would 

be  an  answer,  states  a  new  cause  of  action,  that  the  d 

fendant  did  not  deduce  title. 


Parke  J.  (a)    Your  argument  as  to  that  is,  that 
plaintiff's  remedy  is  on  the  first  breach ;  for  if  he 
prevented  from  tendering  a  conveyance,  whatever 
reason  might  be,  still,  a  conveyance  not  being  tendered! 
to  you,  you  were  not  bound  to  execute*     The  judgment 
must  be  for  the  defendant  as  to  this;"— but  the  plain 
is  entitled  to  judgment  on  the  demurrer  to  the  fourth] 
plea,  because,  by  a  general  covenant,  the  vendor  undi 
takes  to  make  out  tide  at  his  own  peril ;  and  even  if 
covenant  here  is  to  be  taken  as  qualified  by  the  ooi 
dition,  the  plea  ought  to  have  stated  that  he  gave  notii 
that  he  would  produce  the  deed  at  one  of  the  three 
places. 

Taunton  and  Patteson  Js.  concurred* 

Judgment  for  the  plaintiff  on  the  demurrer  to 
to  the  fourth  and  fifth  pleas.  The  defend- 
ant to  be  at  liberty  to  amend  the  sixth  plea, 
by  stating  the  agreement  to  have  been  in 
writing.  Judgment  for  the  defendant  on 
the  demurrer  to  the  surrejoinder. 

(a)  Denmm  C.  J.  was  absent. 
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1833. 


Doe  dera.  Emma  Rogers  and  Others  against 
Francis  Coote  Rogers  and  Others. 

J7JECTMENT.     At  the  trial  before  Taunton  J.,  at  A  power  was 

A-*     .       __     .  •  *•        i  /.  «  »  *        referred  to 

the  Spring  assizes  for  the  county  of  Salop,  1833,  grant  leases  for 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  ceeding  i 


opinion  of  this  Court  on  the  following  case:  —  The  S^^re- 
lessors  of  the  plaintiff  produced   indentures   of  lease  JJ^^S? 
and  release,  bearing  date  the  24th  and  25th  of  Sep-  rem  that  could 

°  r     be  gotten  for 

Umber  1830,  made  for  the  purpose  of  suffering  a  com-  tbe  same,  with- 
out taking  any 
raon  recovery,  whereby  it  was  agreed  that  the  recovery  premium  for 

should  enure  to  the  use  of  the  lessors  of  the  plaintiff  for  thereof.    The 

the  term  of  1000  years.     The  release  contained  a  power  power  granted 

to  Elizabeth  Rogers  to  demise  or  lease  the  said  premises  JearsTata"^^1 

for  any  term  not  exceeding  ten  years  from  the  day  of  "{|?dn^1eDt, 

the  date  thereof,  or  seven  years  from  the  day  of  the  contained  a 

*  m         covenant  by 

decease  of  the  said  E.  Rogers,  to  take  effect  in  possession,  the  lessee,  to 

find  board, 

so  as  there  should  be  reserved  in  such  lease  the  best  rent  lodging,  and 

that  could  be  gotten  for  the  same  without  taking  any  pre-  parel  during 

mium  for  the  making  thereof.     The  defendants  put  in  a  three  children 

lease  of  the  17th  of  September  1831,  whereby  Elizabeth  ^^^Std 

Rogers,  in  consideration  of  the  yearly  rent  therein  re-  lxj\^  7l\\J9UC 

served,  and  the  covenants  and  agreements  therein  con-  lbe  donee's  sen 

.  D  gratis :   Held, 

tained  on  the  part  of  the  lessee,  did  demise  and  lease  by  Parke  and 

.  tii  Pattern  Js. 

unto  Francis  Rogers  the  premises  in  question,  to  hold  to  (Taunton  J. 

t  .         «  .  o        *•        i  r  dissentiente) 

him,  his  executors,  &c.  tor  the  term  ot  seven  years,  to  that  assuming 
be  computed  from  the  day  of  the  decease  of  the  said  {0er^re  two 

conditions, 
first,  that  the  rent  reserved  should  be  the  best  rent;  and,  secondly,  that  there  should  bo 
no  fine  or  premium  ;  it  did  not  clearly  appear  on  the  face  of  the  lease  that  either  of  those 
conditions  had  been  broken,  because  the  covenant  to  maintain  the  children  was  not  neces- 
sarily beneficial  to  the  lessor,  and,  therefore,  p  xrol  evidence  was  admissible  to  shew  that 
the  rent  reserved  was  the  best  that  could  be  obtained. 

Elizabeth 


756  CASES  in  MICHAELMAS  TERM 

1833.        Elizabeth  Sogers,  yielding  and  paying  yearly  during  the 
'    ~       said  term  unto  Milward  Rogers,  or  to  the  person,  who, 

Doe  detn* 

Rookrs  for  the  time  being,  should  be  entitled  to  the  freehold 
Rooms,  and  inheritance  of  the  said  demised  premises  immediately 
expectant  on  the  decease  of  the  said  E.  Rogers,  the 
yearly  rent  of  150/.,  to  commence  at  the  expiration  of 
six  months  from  the  decease  of  the  said  E.Rogers. 
The  lease  contained  a  covenant  by  the  said  Francis  Ro- 
gers, to  pay  the  rent  and  all  taxes,  &c.;  to  keep  the  pre- 
mises in  good  repair  during  the  term,  and  to  manage 
the  said  lands,  &c.  in  a  husbandlike  manner.  And  the 
said  Francis  Rogers,  for  himself,  his  executors,  adminis- 
trators, &c,  covenanted  with  the  said  E.  Rogers,  her 
beirs  and  assigns,  that  he  would,  upon  the  commence- 
ment, and  from  thenceforth  during  the  continuance  of  the 
said  term,  if  Martha  Rogers,  Margaret  Rogers,  and  Mary 
Rogers,  the  three  younger  children  of  the  said  Elizabeth 
Rogers,  or  any  or  either  of  them,  should  be  so  minded 
and  desirous,  permit  and  suffer  them,  and  any  or  either 
of  them,  to  reside  with  him  the  said  F.  Rogers,  and  as 
part  of  his  family  in  and  upon  the  said  dwelling-house 
and  premises,  then  in  the  occupation  of  the  said  Elizabeth 
Rogers,  for  so  long  as  they,  the  said  three  children,  or 
any  or  either  of  them  should  think  proper ;  and  also 
that  he  should,  during  the  time  the  said  children 
should  so  continue  to  reside  with  him,  find,  provide, 
and  allow  unto  each  of  them  good  and  sufficient  and 
suitable  meat,  drink,  and  lodging,  upon  being  paid  for 
the  same  by  each  of  them,  the  sum  of  11.  sterling  per 
annum,  and  so  in  proportion  for  any  less  period  than 
a  year;  and  also  should,  during  the  term,  permit  and 
suffer  Edward  Cooke  Rogers,  one  of  the  sons  of  the  said 
Elizabeth  Sogers,  to  reside  with  him  in  and  upon  the  same 

dwelling- 
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dwelling-house  and  premises,  and  at  the  sole  expense,        183S. 
cost,  and  charges  of  him,  Francis  Rogers,  his  executors,  ^ 

administrators,  &c.,  find,  provide,  and  allow  unto  the  Rookm 
said  U.  C.  Rogers,  sufficient  board,  lodging,  and  wear-  Roans, 
ing  apparel,  without  having  or  being  paid  any  com- 
pensation for  the  same.  Elizabeth  Rogers  died  soon 
after  the  lease  was  granted.  It  appeared  by  affidavit 
that  Edward  Cooke  Rogers  was  of  the  age  of  thirty-five 
years,  Margaret  Rogers  twenty-nine,  and  Martha  and 
Mary  Rogers  twenty-four.  It  was  contended  for  the 
plaintiff,  that  the  covenants  to  maintain  the  lessor's 
children  were  in  the  nature  of  a  premium,  and  that, 
therefore,  the  lease  was  void  on  the  face  of  it.  For  the 
defendant  it  was  argued  that  it  was  a  question  for  the 
jury,  whether  the  rent  reserved  was  not  the  best  rent 
that  could  be  obtained ;  and  evidence  was  tendered  to 
shew  that  before  the  lease  was  executed  the  land  had 
been  valued,  and  the  rent  reserved  in  the  lease  had  been 
fixed  by  a  person  of  competent  skill  without  any  reference 
to  the  covenants  by  the  lessee  to  maintain  the  lessor's 
children.  The  learned  Judge  was  of  opinion,  that  these 
covenants  were  in  the  nature  of  a  premium  taken  by  the 
lessor,  and  that  the  taking  of  any  premium  whatever  made 
the  lease  absolutely  void;  and  that  as  it  appeared  on  the 
face  of  the  lease  a  premium  had  been  taken,  parol  evi- 
dence was  inadmissible :  he  therefore  directed  the  jury  to 
find  a  verdict  for  the  lessor  of  the  plaintiffs.  A  rule  nisi 
for  a  new  trial  was  obtained  by  Maule,  on  the  ground  of 
misdirection  and  the  improper  rejection  of  evidence. 

Whateley,  on  a  former  day  in  this  term,  shewed  cause. 
The  condition  in  the  leasing  power  is  twofold :  first, 
that  the  best  rent  be  obtained;  and,  secondly,  that  no 

premium 
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1833.        premium  be  taken.     The  lease  was  void,  first,  because 
"— " —       the  best  rent  was  not  reserved ;  and,  secondly,  because 

Dos  dera. 

Aoos&s       the  covenant  by  the  lessee  to  board  and  lodge  the 

against 

Booc&s.  children  of  the  lessor,  was  in  the  nature  of  a  premium 
taken  by  the  lessor.  As  to  the  first  point,  it  is  stated  io 
Sugden  on  Powers,  5th  edit,  p.  626 ,  that  in  the  Queens- 
berry  case  (a),  Lord  Eldon  said,  "  There  is  but  one  cri- 
terion which  our  Courts  always  attend  to  as  a  leading 
criterion  in  discussing  the  question,  whether  the  best 
rent  has  been  got  or  not :  that  is,  whether  the  man  who 
N  makes  the  lease  has  got  as  much  for  others  as  he  has  for 

himself;  for,  if  he  has  got  more  for  himself  than  for 
others,  that  is  a  decisive  evidence  against  him.  The 
Court  must  see  that  there  is  reasonable  care  and  dili- 
gence exerted  to  get  such  rent  as,  care  and  diligence 
being  exerted,  circumstances  mark  out  as  the  rent  likely 
to  be  obtained."  And  in  the  same  work,  p.  624*.,  it  is 
stated  by  the  author  to  be  clear,  that  "  under  a  power 
to  lease  at  a  rack-rent,  improvements  by  the  tenant, 
however  valuable,  will  not  authorize  a  lease  at  an  under 
value ;  and  if  a  fine  be  taken,  the  lease  cannot  be  sup- 
ported, not  only  because  it  is  against  the  intent  of  the 
power,  express  or  implied,  but  because  it  is  evident  that, 
however  considerable  the  rent,  it  might  have  been  in- 
creased if  the  fine  had  not  been  taken."  The  very 
taking  of  a  fine,  therefore  (which  in  effect  was  done 
here),  shews  that  the  best  rent  has  not  been  obtained. 
Secondly,  the-  covenant  to  provide  board  and  lodging 
gratuitously  for  one  of  the  children  of  the  lessor  was  in 
the  nature  of  a  premium,  and,  if  any  premium  whatever 
was  taken,  the  lease  is  not  within  the  power,  and  parol 

(a)  Sea  I  Mgh,  427. 

•  evidence 
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evidence  was  inadmissible  to  shew  that  the  best  rent        1833. 

was  reserved.     That  covenant  was  an  advantage  to  the       — 

Dos  dem. 
tenant  for  life,  and  not  to  the  reversioner.     Roe  v.  The       Rooms 

Archbishop  of  York  (a)  may  be  cited  to  shew  that  the       rSjw. 

question,  whether  the  best  rent  was  reserved,  ought  to 

be  submitted  to  the  jury;  but  in  that  case  there  was 

nothing  in  the  nature  of  a  fine  or  premium  taken,  and 

the  same  observation  applies  to  Doe  v,  Radcliffe  (b). 

Mottle  and  R.  V.  Richards  contr&.  The  evidence 
proposed  to  be  given  was,  that  the  land  was  valued  and 
the  rent  was  agreed  on,  and  the  draft  of  the  lease 
prepared,  without  reference  to  any  covenant  for  the 
boarding  and  lodging  of  the  lessor's  children*  If  that 
evidence  had  been  received,  it  would  have  been  a  ques* 
tion  for  the  jury  whether  the  best  rent  had  been  re* 
served.  But  it  is  said  that,  although  that  may  be  so 
in  an  ordinary  case,  yet  here  the  covenant  to  board 
and  lodge'  the  children  of  the  lessor  is  in  itself  a 
premium;  and,  that  being  so,  parol  evidence  was  not 
admissible  to  shew  that  the  best  rent  had  been  ob- 
tained* Now,  assuming  first,  that  a  benefit  to  the 
tenant  for  life  was  equivalent  to  a  premium,  here,  the 
children  were  adults,  and  therefore  not  persons  whom 
the  lessor  was  bound  to  maintain.  The  covenant  by 
the  lessee  to  maintain  them  was,  therefore,  no  advantage 
to  the  lessor.  The  plaintiff  reads  the  leasing  power  as 
if  it  contained  two  conditions,  one,  that  the  best  rent  be 
reserved,  and  the  other,  that  no  premium  should  be 
taken ;  but  that  is  not  the  true  construction :  in  truth 
they  constitute  but  one  condition.  The  words,  "  with- 
out taking  any  premium,"  are  a  qualification  of  the  pre- 

(a)  6  East,  86.  (*)  10  EaM,  S78. 

ceding 
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1833.        ceding  words,   and   the  whole  sentence  imports  that 

^     ~        "  such  a  rent  be  reserved  as  is  the  best  without  tak- 

Rooms       ing  any   premium."     Now,   assuming  that  to  be  the 

agairiM 

BoozEi.       true  construction  of  the  power,  the  question  is,  whe- 
ther  the   covenant    that    the    lessee  shall   board  and 
lodge  three  children  of  the  lessor,  can  be  considered 
a  premium.     A  premium  is  something  paid  or  agreed 
to  be  done,  in  respect  of  which  a  less  amount  of  rent 
is   agreed   to  be   paid.     It  must  depend  on  evidence 
aliunde  as  to  the  adequacy  of  the  rent,  whether  the 
thing  agreed  to  be  done  was  in  the  nature  of  a  pre- 
mium.    Suppose  the  lessee  had  covenanted  to  go  to 
York,  and  to  receive  SO/.,  whether  that  might  or  might 
not  be  a  benefit  to  the  lessor  would  depend  upon  this, 
whether  30/.  was  a  proper  compensation  to  the  lessee 
for  going   to    York.     That  could  not  be  ascertained 
without  the  intervention  of  a  jury.     So  here  the  ques- 
tion, whether  the   covenant   to   maintain   the   lessor's 
children  was  in  the  nature  of  a  premium,  will  depend 
on  the  adequacy  of  the  rent.     As  to  Lord  Eldon's  dic- 
tum, cited  in  Sugden  on  Powers,  this  falls  within  the 
latter  part  of  it,  for  the  evidence  here  offered  was  to 
shew  that  reasonable  care  and  diligence  had  been  ex- 
erted to  obtain  the  best  rent.     The  question  as  to  the 
adequacy  of  the  rent  is  undoubtedly  for  the  jury :  Roe 
v.  The  Archbishop  of  York  (a)  and  Doe  v.  Radcltffe  (A). 
In  Shannon  v.  Bradstreet  (c),  Lord  Redesdalc  held  that  a 
lease  made  under  a  power  "  to  lease  without  fine  at  the 
best  improved  yearly  rent  that  could  be  had,"  was  not 
necessarily  void,  though  containing  a  covenant  to  lay 
out  200/.  in  improvements,  "  if  the  rent  were,  notwith- 
standing, the  best  that  could  be  got." 

(*)  6  East,  86.  (6)  10  East,  278.  (c)  1  Sch.  $  Lef.  72. 

Parke 
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Parke  J,,  on  a  subsequent  day  of  the  term,  delivered       18SS. 
judgment  as  follows :  —  This  case  was  argued  a  few 
days  ago  before  my  brother  Taunton,  my  brother  Pat-       Room 

against 

ttson,  and  myself;  the  only  question  was,  whether  a  lease       Rocim. 
by  tenant  for  life,  under  a  settlement,  was  conformable 
to  a  leasing  power  therein   contained.     The  learned 
Judge  then  stated  the  terms  of  the  power  and  of  the 
lease,  and  proceeded  as  follows :  — 

On  the  trial,  the  learned  counsel  for  the  defendant 
offered  evidence  to  prove  that  the  rent  was  the  best 
that  could  be  obtained;  but  my  brother  Taunton  re- 
jected it,  and  held  that  the  lease  was,  upon  the  face  of 
it,  void.  The  question  is,  whether  tha^  ruling  was  right. 
It  seems  to  my  brother  Patteson  and  myself  that  it  was 
not,  and  that  there  should  be  a  new  trial. 

Unless  the  Court  can  pronounce  that  it  is  impossible 
that  the  lease  can  be  a  valid  execution  of  the  power, 
under  any  circumstances,  the  defendant  is  entitled  to  have 
his  parol  evidence  submitted  to  a  jury.  What  con- 
clusion they  ought  to  come  to  is  quite  a  different  ques- 
tion. 

The  power  requires  that  the  best  rent  should  be 
reserved  that  could  be  gotten,  without  taking  a  fine  or 
premium  for  the  making  it.  Assuming  the  power  to 
require  two  conditions,  first,  that  there  should  be  the 
best  rent,  and,  secondly,  that  there  should  be  no  fine 
or  premium  (and  that  is  to  put  the  case  the  most 
strongly  against  the  defendant),  the  question  is,  whether, 
upon  the  face  of  the  lease,  it  clearly  and  incontrovertibly 
appears  that  either  of  the  conditions  has  not  been 
performed  ? 

First,  as  to  the  fine  or  premium ;  in  the  ordinary 
acceptation  qf  those  terms,  none  is  paid  or  taken :  and 

Vol.  V.  3D  if 
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1  M$.  if  benefit  to  the  tenant  for  life  be  equivalent  to  a  fine  or 
premium,  none  appears;  for  it  does  not  necessarily, 
follow  that  the  covenants  to  support  the  children  are 
beneficial  to  the  mother,  the  tenant  for  life,  as  all  the 
children  were  grown  up  and  bound  to  maintain  them* 
selves,  and  after  the  death  of  the  lessor,  she  could  not 
be  bound  to  maintain  them.  Besides,  so  far  as  relates 
to  the  daughters,  it  is  impossible  for  the  Court  to  say, 
that  the  contract  is  necessarily  beneficial  to  the  lessor,  if 
she  was  bound  to  support  them,  for  it  may  be  beneficial 
to  the  lessee;  and  so  far  as  relates  to  the  son,  it  is 
possible  that  there  may  have  been  some  collateral  con- 
sideration for  it,  as,  for  instance,  a  bequest  of  the  per- 
sonal estate  of  the  lessor  to  the  son,  the  lessee  (a). 
If,  then,  the  Court  cannot  pronounce  that  there  has 
been  a  fine  or  premium,  the  only  remaining  point  is, 
whether  they  can  say  that  the  rent  is  not  the  best  that 
could  have  been  gotten  ? 

That  this  is,  generally,  a  question  for  the  jury,  can- 
not be  doubted :  does  the  existence  of  the  above-men- 
tioned covenants  make  it  no  longer  so  ?  Are  they  so 
clear  a  proof  that  the  lessee  would  have  paid  more, 
and  consequently  that  this  rent  is  not  the  best,  that  no 
evidence  could  ever  prove  the  contrary  ? 

We  conceive  that  they  are  not  conclusive  of  this  ques- 
tion, and  though  it  is  highly  probable  a  jury  would 
think  that  the  best  rent  was  not  reserved,  it  is  certainly 
possible  that  such  evidence  may  be  adduced  as  to  prove 
that  it  was. 

The  case  of  Shannon  v.  Bradstreet  (&),  before  Lord 
Redesdale,  is  a  distinct  authority  on  this  part  of  the 

(a)  The  lessee  was  a  son  of  the  lessor. 
(6)  1  School*  i  Lefroy,  59. 

case, 
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case,  for  he  held,  that  a  covenant  in  the  lease  to  lay  out  1839. 

200/.  in  improvements,  did  not  necessarily  shew  that  — 

the  rent  was  less  than  might  have  been  obtained.     For  Rocs*** 


these  reasons  we  think  the  case  ought  to  go  to  a  new       Roa**s. 
trial. 

Taunton  J.  I  retain  the  opinion  which  I  held  at 
the  trial,  that  the  covenant  to  maintain  the  children  of 
the  lessor  was  in  the  nature  of  a  premium,  and  that  the 
taking  of  that  premium  was  a  breach  of  the  condition, 
in  the  power,  which  could  not  be  explained  by  parol 
evidence.  I  take  it  that  the  word  premium  does  not 
necessarily  mean  a  money  consideration;  but  that  mo- 
ney's worth  may  constitute  a  premium.  A  covenant  to 
maintain  and  support  three  of  the  lessor's  children  at 
an  adequate  price  would  not  be  a  premium.  But  allow* 
ing  that  the  question  of  inadequacy  may  be  the  subject 
of  parol  evidence,  the  obligation  to  maintain  and  sup- 
port one  of  the  lessor's  children  gratuitously,  is,  I  think, 
according  to  the  common  course  of  things,  necessarily 
a  loss  to  the  lessee,  and  a  benefit  to  the  lessor,  and 
cannot  be  explained  away.  The  question  here  is  not 
simply  whether  the  best  rent  that  could  be  got  was 
obtained,  but  also  whether  the  lease  was  granted  on 
a  premium.  The  condition  in  the  power  is  twofold ; 
first,  that  the  best  rent  shall  be  reserved;  and,  se- 
condly, without  a  fine  or  premium.  That  implies  that 
no  fine  or  premium  shall  be  taken.  The  evidence 
offered,  and  which  I  thought  inadmissible,  was  to  shew 
that  in  fact  the  best  rent  had  been  reserved.  Assuming 
that  to  be  so,  still  if  a  premium  was  taken,  there  was 
a  breach  of  the  condition  in  the  leasing  power.  One 
reason  for  the  condition  in  these  leasing  powers,  that 
S  D  2  no 
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1833.        no  premium  shall  be  taken,  is,  I  imagine,  to  provide 


Doe  dem. 


against  the  uncertainty  of  parol  evidence  in  the  doubtful 
Rogers  question,  what  was  the  best  rent  that  could  be  got  when 
Rogkes.  the  lease  was  granted,  which  in  the  case  of  old  leases 
may  be  at  a  very  distant  period.  If  any  premium  what- 
ever was  taken,  that  seems  to  me  a  breach  of  the  con- 
dition in  the  power.  A  power  to  lease  should  be 
construed  strictly  and  rigorously,  because  it  is  a  power 
to  be  exercised  over  property  which  upon  the  death 
of  the  donee  belongs  to  another.  I  am  unwilling  to 
relax  the  rigor  of  the  rule,  and  if  once  a  door  is  opened 
to  evasion  by  nice  distinctions,  there  is  no  saying  where 
it  will  end. 

As,  however,  my  brothers  think  there  should  be  a 
new  trial,  the  rule  must  be  absolute. 

Rule  absolute  (a). 

It  was  contended  by  Whately  on  the  argument,  that 
if  the  objections  to  the  lease  were  not  tenable,  the  plain- 
tiff was  still  entitled  to  recover  on  the  demise  of  the 
trustees  of  the  term  for  1 000  years.  But  the  Court  said, 
that  that  term  was  subservient  to  the  leasing  power,  and 
consequently  was  no  answer  to  the  action,  provided  the 
lease  were  good  ;  and  they  referred  to  Doe  dem.  Courtail 
v.  Thomas,  9  B.  $  C.  288.,  as  in  point. 

(«)  In  the  beginning  of  the  statement,  p.  755.,  the  words  "  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 
the  following  case,"  should  be  omitted,  for  the  question  was  argued  and 
determined  on  a  rule  for  a  new  trial,  not  on  a  special  case. 
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Doe,  on  the  several  Demises  of  Elizabeth 
Griffith,  of  Susannah  Evans,  of  the  said 
Elizabeth  Griffith  and  Susannah  Evans, 
of  the  said  Elizabeth  Griffith,  Susannah 
Evans,  and  Humphrey  Evans,  and  of  the 
said  Humphrey  Evans,  against  Hugh  Pkitch- 
ard,  John  Roberts,  and  Elizabeth  Jones. 


T£JEC 


TMENT  for  a  messuage  and  lands  at  Uanfaur9  Ejectment  may 


be  maintained 

MerionethsJiire.     At  the  trial  before  Bayley  B.,  at  for  freehold 

lands,  on  the 

the  Bala  Spring  assizes,  1833,  a  verdict  was  found  for  demise  of  a 

.  .  i  .  i      ■       person  attainted 

the  defendant,  subject  to  certain  points,  upon  which  the  of  felony,  when 
learned  Judge  reserved  leave  to  move  to  enter  a  verdict  no  offjce  fOUIMi 
for  the  plaintiff.     On  a  motion  being  made  for  that  pur-  J£e^j!fof 
pose  in  Easter  term,  1833,  the  Court  directed  that  the      A  lease  for 

*  three  lives  con- 

facts  should  be  put  into  a  special  case,  which  was  stated,  tained  a  pro- 
viso, that  if  the 

in  substance,  OS  follows  :  —  lessee,  his  heirs, 

The  premises  in  question  were  conveyed  by  lease  of  during  the  con. 
the   25th   of  February    1775,    made   between   Richard  termThappen  to 
Price  Thelwall  of  the  one  part,  and  Evan  Griffith  of  the  ^™"/ann"d 
other  part,  whereby  Thelwall  demised,  granted,  leased,  unaWe  ,n  c,r" 

go  on  with  the 
management  of  the  farm,  the  demise  should  from  thenceforth  cease  and  be  absolutely  void. 
Tenant  (being  the  second  cestuy  que  Tie)  under  such  lease,  was  attainted  of  felony,  and  trans- 
ported. His  mother  and  sister  occupied  the  farm  from  that  time,  till  the  eipiration  of  the 
third  life  named  in  the  lease,  and  during  that  period  the  reserved  rent  was  reguUrly  paid  to 
R.  /f.  P.,  to  whom  the  reversion  had  come  by  devise,  and  who  knew  all  the  facts.  Tbo 
time  of  his  becoming  entitled  did  not  appear.  The  reversioner,  on  the  eipiration  of  the 
third  life,  supposing  that  the  term  was  at  an  end  in  |*>int  of  law,  let  the  land  to  a  new 
tenant,  whom  he  afterwards  ejected,  the  attainted  party  being  still  alive. 

Quaere,  whether  the  attainder  of  the  tenant  was  a  forfeiture  of  the  lease ;  but,  held, 
that  if  it  was  a  breach  of  the  condition,  it  was  not  a  continuing  breach,  but  waa  contem- 
poraneous with  the  conviction : 

Quaere  also,  if  a  forfeiture  was  committed,  whether  it  was  one  of  which  an  assignee  of 
the  reversion  might  take  advantage  by  stat.  52  H.  8.  c.  34. 

Held,  that  if  such  a  forfeiture  was  committed,  the  reversioner  had  waived  it  by  accepting 
the  reserved  rent  under  the  lease,  from  the  patties  occupying  the  premises: 

Semble,  that  if  the  forfeiture  bad  not  been  waived,  a  sufficient  entry  had  been  made  to 
•void  the  lease. 

3  D  3  set 
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183S.       set  and  to  farm  let  unto  the  said  Evan  Griffith  the  pre- 
J"  mises  in  question,  habendum  to  the  said  E.  G.,  his  heirs 

Grifpith      and  assigns,  from,  &c,  for  and  during  the  natural  lives 

against 

Pkxtchard.  of  the  said  Evan  Griffith,  Humphrey  Evans  his  son,  and 
Elizabeth  Evans  his  daughter,  and  the  life  of  the  longer 
liver  and  survivor  of  them,  at  the  yearly  rent  of  20/., 
payable  to  Thelwall,  his  heirs  or  assigns.  The  lease 
contained  a  clause  of  re-entry  in  case  of  nonpayment  of 
rent  for  the  space  of  twenty  days  (the  same  being  first 
lawfully  demanded),  and  also  the  usual  covenants  on 
the  part  of  the  lessee.  After  which  was  the  following 
clause :  — 

"  Provided,  &c,  that  in  case  the  said  Evan  Grif- 
JUh9  his  heirs  and  assigns,  shall  at  any  time  here- 
after grant,  demise,  set,  let,  or  assign  over  the  said 
demised  premises,  or  any  part  thereof,  or  deposit, 
pledge,  or  mortgage  this  present  lease  as  a  security  for 
any  sum  or  sums  of  money,  without  the  consent  in 
writing  of  the  said  R.  P.  Thelwall,  his  heirs  or  assigns, 
being  first  had  and  obtained,  to  or  with  any  person  or 
persons  whatsoever,  or  in  case  the  said  23.  G.,  his  heirs 
and  assigns,  shall  hereafter,  during  the  continuance  of 
this  lease,  happen  to  become  insolvent,  and  unable  in 
circumstances  to  go  on  with  the  management  of  the  said 
farm  and  demised  premises,  that  then  and  in  any  and 
either  of  those  cases  this  present  demise,  and  every 
matter  and  thing  therein  contained,  from  thenceforth  shall 
cease,  determine,  and  be  absolutely  void,  to  all  intents 
and  purposes  whatsoever."  The  lessor  covenanted  for 
quiet  enjoyment  by  the  lessee,  he  paying  the  rent  and 
performing  his  covenants. 

The  lease  was  duly  executed  and  livery  of  seisin 
given.    Evan  Griffith  occupied  the  premises  under  this 

lease 
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lease  to  the  day  of  his  death,  which  took  place  on  the        1883. 

1st  of  April  1797.    After  his  death,  Humphrey  Evans, 

Dot  decn. 

his  son  and  heir  at  law,  and  one  of  the  lives  named  in      Gum** 
the  lease,  became  entitled  to  the  estate  as  special  occu-    Pmtchaad. 
pant 

At  the  great  sessions  for  the  county  for  Merioneth,  held 
in  April  1801,  the  said  Humphrey  Evans  was  convicted 
of  felony,  (sheep  stealing,)  and  on  that  conviction  was 
transported  for  life  to  New  South  Wales.  No  inquisition 
was  taken,  and  no  office  found  for  the  crown,  of  the 
lands  and  tenements  of  the  said  H.  E.  on  his  said  con- 
viction and  attainder,  neither  has  any  entry  ever  been 
made  on  behalf  of  the  crown  into  or  upon  the  estate  in 
question. 

After  the  departure  of  the  said  H.  E.9  the  premises 
were  occupied  and  the  farm  managed  by  Elizabeth 
Griffith,  the  widow  of  Evan,  the  original  lessee,  and 
mother  of  H.  £.,  until  her  death  in  March  1812;  after 
which  Susannah  Evans,  the  daughter  of  the  said  Evan 
and  Elizabeth  Griffith,  and  sister  of  the  said  H.  22.,  con- 
tinued in  possession  and  management  of  the  farm  until 
the  death  of  Elizabeth  Evans,  the  third  life  named  in  the 
lease,  which  took  place  on  the  24-th  of  January  1816. 

During  the  whole  of  this  period,  the  reserved  rent  was 
regularly  paid  to  the  person  entitled  to  the  reversion, 
who  had  full  knowledge  of  the  conviction  of  Humphrey 
Evans.  Immediately  after  the  death  of  the  said  Elizabeth 
Evans,  Richard  Watkin  Price,  to  whom  the  reversion 
had  come  by  devise,  supposing  the  estate  to  have  been 
determined  by  the  death  of  the  last  cestui  que  vie,  let 
the  same  premises  at  an  increased  rent  of  40£  to  John 
Evans,  another  son  of  the  above  named  Evan  $n<J 
Elizabeth  Griffith,  who  then  resided  on  the  premises 
3  D  *  with 
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1833. 

Doz  dem. 

Griffith 

against 

PiUTCHAJin. 


with  his  sister,  the  said  Susannah  Evans.  John  Evans 
occupied  the  premises  until  July  1819,  when  Mr.  Price 
brought  an  ejectment  on  that  letting,  and  recovered 
possession. 

The  said  Humphrey  Evans  was  alive  on  the  day  of 
the  demise  laid  in  the  declaration,  a  convict  settled  in 
the  colony  of  New  South  Wales  (a). 


(a)  Before  the  trial  it  was  ordered  by  the  Lord  Chief  Justice,  by  con- 
sent of  the  parties,  on  summons,  pursuant  to  Reg.  Gen.  20. ,  Hit  4W.4. 
(p.  xvii.  post.),  "  that  an  examined  copy  of  the  muster-roll  of  convicts, 
from  New  South  Wales,  filed  with  the  Secretary  of  State  for  the  Home 
Department,  be  received  and  read  in  evidence  on  the  trial  of  this  cause, 
as  proof  of  the  existence  of  Humphrey  Evans  in  the  declaration  in  this 
cause  mentioned,  on  the  Slst  day  of  December  1828."  A  writing  was 
accordingly  produced  at  the  trial,  headed,  "  New  South  Wales,  census  taken 
in  the  month  of  November  1828 ;"  and  stating,  under  distinct  heads,  in 
several  columns,  the  name,  age,  sentence,  employment,  and  residence  of 
Humphrey  Evans,  the  date  of  his  transportation,  and  some  other  par- 
ticulars ;  to  which  was  added  a  certificate,  signed  John  Henry  Capper, 
and  stating  that  the  above  was  a  true  extract  of  the  muster-roll,  which 
muster-roll  was  deposited  in  the  office  of  the  Secretary  of  Slate  for  the 
Home  Department.  The  witness  who  produced  it,  together  with  the 
Lord  Chief  Justice's  order,  had  compared  the  extract  with  the  roll.  It 
was  objected  at  the  trial,  that  there  was  no  evidence  to  shew  that  the 
document  from  which  this  extract  purported  to  be  taken,  was  in  reality  a 
muster-roll  or  authentic  account  of  the  convicts  at  New  South  Wal.Sf  and 
that  the  Lord  Chief  Justice's  order,  merely  authorising  the  plaintiffs  to 
read  the  extract,  did  not  cure  the  defect,  since  the  extract  could  not  be 
better  evidence  than  the  roll  itself,  and  the  objection  would  have  applied 
to  that  if  produced.  And  it  was  further  urged,  that  the  evidence  adduced 
did  not  shew  the  identity  of  Humphrey  Evans  mentioned  in  the  extract 
with  the  Humphrey  Evans  mentioned  in  the  declaration.  Bay  ley  B.  was 
of  opinion,  that  as  the  Judge's  order,  consented  to  by  the  defendants, 
assumed  the  existence  of  a  muster-roll  at  the  Secretary  of  State's  office, 
from  which  an  extract  might  be  taken  for  the  present  purpose,  the  ob- 
jection coufd  not  prevail.  He  also  thought  that  the  order  precluded  any 
question  on  the  subject  of  identity ;  but  he  reserved  both  points.  On  the 
motion  to  enter  a  verdict  for  the  plaintiff,  J.  Jervis  for  the  defendants 
renewed  the  objections,  but  the  Court  (Denman  p.  J.,  LiltleJale,  and 
ParJuJu)  concurred  in  the  opinion  expressed  by  Bayley  B.  at  the  trial. 


The 
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The  questions  for  the  opinion  of  the  Court  were :  —        J  833. 

1.  Whether  the  estate  of  Humphrey  Evans  was  divested  7" 

Dot  often. 

out  of  him  by  his  attainder  and  conviction,  without       Gaimm 

agtthut 

office  found  or   entry  made  by  or  on   behalf  of  the     Peitckah*. 
crown. 

2.  If  not,  whether  H.  E.  had  capacity  to  demise  on 
the  day  of  the  demise  laid,  viz.  January  1st,  1827. 

3.  Whether  the  estate  was  determined  by  breach  of 
the  proviso  in  the  lease,  that  the  same  should  be  void  if 
Evan  Griffith,  his  heirs  or  assigns,  should  become  in- 
solvent and  unable  in  circumstances  to  go  on  with  the 
management  of  the  farm  and  premises. 

This  case  was  argued  in  the  present  term,  Novem- 
ber 15th. 


J.  H.  Lloyd  for  the  plaintiff.  (As  to  the  first  point, 
Sir  J.  Campbell^  Solicitor-General,  for  the  defendants, 
admitted  that  Humphrey  Evans  having  taken  a  freehold 
estate  as  special  occupant  (a),  such  freehold  was  not 
divested  without  office  found.)  The  second  proposition 
on  the  part  of  the  plaintiff,  viz.  that  Humphrey  Evans 
had  capacity  to  demise,  is  a  corollary  from  the  first.  In 
Nichols  v.  Nichols  (b)  the  question  was  put,  "  if  the 
possession  in  deed  or  in  law  of  the  lands  of  a  person 
attainted  of  treason  shall  not  be  in  the  king  before  office 
found,  in  whom  shall  it  be  by  the  course  of  the  common 
law  in  the  life  of  the  person  attainted  ?"  And  it  was  held 
that  the  freehold  of  such  lands  would  be  in  fact  in  the 
person  attainted,  as  long  as  he  should  live:  "  for  as  he 
hath  capacity  to  take  in  deed  lands  by  a  new  purchase, 
so  hath  he  power  to  retain  his  ancient  possessions,  and 

(a)  2  Slack.  Comm.  259.  (6)   PlouxL  486. 

he 
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1838.       he  shall  be  tenant  to  every  praecipe."     Except  as  to  the 
— —       king,  who  has  an  inchoate  right  capable  of  being  per- 

Dot  dem. 

Gnirmn      fected  by  office  and  seizure,  the  attainted  party  has  a 

GMtUJUt 

FuTCBAftn.  good  right  against  all  the  world,  and  may  grant  in 
virtue  of  such  right,  though  the  tide  which  he  conveys 
is  defeasible,  being  subject  to  the  king's  paramount 
right  This  doctrine,  as  to  attainted  persons,  is  sup- 
ported by  2  Skepp.  Touchst.  232.  7th  edit,  and  Mr. 
Preston's  addidon  to  the  original  passage.  So  an  alien 
may  purchase  and  grant,  and  may  suffer  a  recovery. 
2  Skepp.  Touchst.  232.  2  Vin.  Mr.  Men,  (A),  pL  18. 
The  case  of  an  attainted  person  granting  is  analogous  to 
that  of  a  copyholder  making  a  lease  without  licence  or 
special  custom.  Such  lease  is  a  cause  of  forfeiture,  but 
until  the  lord  takes  advantage  of  it,  it  is  good  as  to 
every  one  else :  Gilbert  on  Tenures,  2 IS.  and  note  xcii. 
by  WathinSy  5th  edit  And,  according  to  the  reasoning 
in  that  note,  the  Court,  in  the  present  case,  will  not 
arbitrate  upon  the  question  of  rights  between  the  at- 
tainted party  and  the  king,  but  will  decide  the  cause  as 
between  the  present  claimants.  The  king  has  done 
nothing  to  enforce  his  right;  and  a  freehold  estate  must 
be  determined  by  some  formal  act 

Then  as  to  the  third  point  The  estate  here  was 
determinable  upon  a  contingency.  The  Court  cannot 
say  that  that  contingency  has  ever  happened.  Con* 
ditions  which  lead  to  forfeiture  are  to  be  construed  with 
great  strictness.  Co.  Litt.  218.  a.,  Adams  on  Ejectment, 
page  176.  3d  edit,  Doe  dem.  Abdy  v.  Stevens  (a),  per 
Lord  Tenterden.  The  condition  here  refers  to  a  pecu- 
niary inability.    It  is  true  that  the  felon's  goods  are 

(a)  3B.fAd.303. 

forfeited 
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forfeited  on  conviction,  but  they  may  not  be  seized,  find 
until  they  are,  they  remain  in  the  felon's  hands.  There 
is  no  proof  here  that  they  were  seized,  and  the  Court 
will  not  assume  that  fact  and  the  consequent  pecuniary 
deficiency.  The  party  may  still  have  carried  on  the  farm 
by  his  agents,  or  by  his  under-tenants,  if  the  landlord 
did  not  enforce  the  covenant  against  underletting.  The 
mere  absence  of  the  convict  would  not  occasion  a  for- 
feiture, if  it  were  not  coupled  with  insolvency. 

In  the  first  place,  therefore,  the  contingency  upon 
which  this  estate  was  determinable,  never  happened. 
Secondly,  if  it  did  happen,  there  ought  to  have  been  a 
re-entry  by  the  landlord ;  for  the  estate,  commenced  by 
livery,  ought  also  to  have  had  a  formal  termination. 
And  further,  on  the  contingency  happening,  the  estate 
was  voidable  only ;  the  facts  may  shew  an  intention  not 
to  avoid  it,  and,  if  that  appear,  the  forfeiture  is  purged. 
If  the  contingency  ever  happened,  it  occurred  on  the 
conviction,  and  that  was  not  a  continuing  breach.  The 
lord,  after  notice  of  the  conviction,  accepted  rent,  and 
consequently  he  waived  the  forfeiture ;  and  not  merely 
the  forfeiture,  but  the  condition  itself,  according  to  Co. 
Lit  211.  b.  [Taunton  J.  There  is  a  difference  be- 
tween waiving  the  condition,  as  in  Dumpor^s  case  («), 
and  waiving  the  particular  breach.  The  Courts  in  mo- 
dern times  have  been  inclined,  in  such  cases,  to  consider 
the  breach  overlooked  rather  than  the  condition  waived; 
as  in  Doe  dem.  Boscawen  v.  Bliss  (b).  But  the  waiver  of 
the  condition  is  not  necessary  to  your  argument]  In 
the  modern  cases,  where  the  construction  just  mentioned 
has  been  adopted,  the  breach  has  been  occasioned  by 


1833. 

Doi  dem. 
Gbiwth 


PabcbabbC 


(c)  4Rep.l\9b. 


(6)  4  Taunt.  735. 
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1833.     <  some  act  of  the  lessee,  and  the  Court  has  held  that  he 
— —       could  not.  by  his  own  misconduct,  make  the  lease  void 

Doe  dem. 

Qntmu  whether  the  lessor  desired  it  or  not  It  was  so  in  Doe 
Peitch aid.  dem.  Bryan  v.  Bancks  (a) ;  and  the  same  reason  applies 
to  Doe  dem.  Ambler  v.  Woodbridge  (6).  In  Roberts  v.  Z)a- 
vey(c\  a  licence  to  mine  was  granted,  with  a  condition  that 
it  was  to  become  void  if  the  grantee  should  neglect  for  a 
certain  time  to  work  the  mines ;  and  it  was  held  that, 
on  breach  of  the  condition,  the  licence  was  voidable 
only  at  the  election  of  the  grantor.  In  these  three 
cases  there  was  a  continued  breach,  by  the  voluntary 
act  of  the  grantee,  and  it  was  considered  that  the 
grantor  did  not,  by  omitting  at  some  time  during  such 
continuance  to  avail  himself  of  the  breach,  forego  his 
right  to  do  so  at  a  subsequent  time.  In  these  cases,  if 
they  had  been  decided  otherwise,  the  grantee  would 
have  benefited  by  his  own  wrong  in  continuing  the 
breach.  But  here  the  forfeiture  accrued,  not  by  the 
continuance  of  an  act  but  by  the  happening  of  an 
event,  which,  having  once  occurred,  all  beyond  it  was  * 
out  of  the  lessee's  power :  nor  did  he  afterwards  commit 
any  voluntary  default,  for  the  management  of  the  farm 
went  on  as  before. 

Assuming,  however,  that  in  this  case  there  was  a 
breach,  and  a  continuing  one,  no  entry  was  ever  made 
for  the  purpose  of  taking  advantage  of  it.  It  may  be  a 
question  whether  Price  had  any  right  so  to  enter.  He 
could  not  do  it  before  his  title  accrued.  The  case  does 
not  shew  whether  he  became  reversioner  before  or 
after  the  alleged  forfeiture;  but  when  he  had  become 
so,  he  had  no  right  of  entry  at  common  law ;  and, 

(a)  4  B.  i  A.  401.  (*)  9  B.  f  C  376. 

(c)  AB.$A<L  664. 

whether 
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whether  or  not  this  was  one  of  the  cases  in  which  a        1833. 

right  of  entry  is  transferred  to  the  assignee  of  the  re- 

version  by  stat  32  H.  8.  c.  34?.,  would  depend  upon      Griffith 

agatnti 

another  question,  viz.,  whether  the  condition  here  has  P»itcha»d 
reference  to  a  collateral  act,  or  to  a  thing  incident  to 
the  reversion,  like  payment  of  rent,  or  forbearing  to  do 
waste  (a).  But,  however  this  may  be,  Price  never  did 
enter.  It  is  not  enough  that  he  ultimately  came  into 
possession.  There  should  have  been  such  an  entry  as 
evinced  an  intent  to  take  advantage  of  the  condition 
broken.  Where  an  estate  is  not  void,  but  only  void- 
able at  the  will  of  the  lessor,  there  must  be  a  formal 
act  to  shew  that  he  intends  to  avoid  the  estate  by  reason 
of  the  forfeiture.  "  Regularly  when  any  man  will  take  . 
advantage  of  a  condition,  if  he  may  enter  he  must  enter, 
and  when  he  cannot  enter  he  must  make  a  claim,  and 
the  reason  is,  for  that  a  freehold  and  inheritance  shall 
not  cease  without  entry  or  claim,  and  also  the  feoffor  or 
grantor  may  waive  the  condition  at  his  pleasure;'9  Cb* 
Lit.  218.  a.9  where  examples  are  given  in  illustration  of 
this  doctrine.  The  language  of  Lord  Kenyon,  and  of 
BuUer  and  Ashkurst  Js.,  in  Roe  dem.  Tarrant  v.  HeU 
lier(b)f  shews  the  strictness  with  which  the  proceedings 
of  the  lord  are  to  be  regarded  in  enforcing  such  a  right 
of  entry.  It  does  not  appear,  in  the  present  case,  that 
the  landlord  entered  with  the  intention  of  enforcing  the 
forfeiture.  He  entered,  as  the  case  states,  supposing 
the  estate  to  have  been  determined  by  the  death  of  the 
last  cestui  que  vie.  No  case  has  been  found  expressly 
deciding  that  an  entry  for  forfeiture  must  appear  to  have 


(a)  See  1  Wmu  Sound.  S88  *•  note  (16). 

(b)  3  T.  R.  169,  172,  173. 


been 
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1833.        been  made  eo  intuitu  ;  but  on  principle  it  should  seem 

"     ~       that  this  must  be  so,  where  the  estate  is  voidable  only, 

GairriTM      Here  the  estate,  being  for  lives,  was  voidable  only, 

Pritchard.    though  the  condition  was,  in  terms,  that  in  case  of  breach 

it  should  be  "  absolutely  void :"  Pennant's  case,  fifth 

point  (a),  1  Wms.  Saunders,  287  c.  note  (16);  and  the 

landlord,  in  this  case,  not  having  re-entered,  but  having 

accepted  rent  after  notice  of  the  forfeiture,  the  same 

authorities  shew  that  be  has  thereby  not  avoided  but 

affirmed  the  lease. 


Sir  J.Campbell)  Solicitor-General,  contra.  Although 
the  freehold  did  not  vest  in  the  king  without  office 
found,  the  king  was,  nevertheless,  entitled  to  the  profits 
during  Humphrey  Evans's  life.  The  statute,  De  Prero- 
gative regis,  17  Ed.  2.  slot.  1.  c.  16.,  gives  the  king  year, 
day,  and  waste  after  the  death  of  the  felon,  but  it  also 
gives  him  the  profits  during  the  felon's  life;  and  being 
entitled  to  those,  he  was  also  entitled  to  enter  for  the 
purpose  of  taking  them,  and  to  hold  possession  for  that 
purpose,  to  the  exclusion  of  Evans.  And  there  is  no 
authority  to  shew  that  an  inquest  of  office  is  necessary, 
to  enable  him  to  do  this  (b).  Then  if  Evans  had  not 
.the  right  of  entry,  he  could  not  demise.  The  freehold 
might  be  in  him,  but  the  right  of  possession  was  in  the 
crown.  It  is  assumed  on  the  other  side,  that  what  a  man 
has  in  him  he  may  alien :  but  he  may  have  the  freehold 
under  circumstances  like  the  present,  and  yet  not  be  able 
to  alien.  In  Bullock  v.  Dodds(c)9  Abbott  C.  J.  says,  "  An 
attainted  person  is  considered,  in  law,  as  one  civiliter 

(a)  3  Rep.  64  b. 

(6)  See  Staunf.  Prerogative,  tit.  Corone,  40  a,  b. 

(c)  2  B.  %  A.  275. 

mortuus 
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mortuus.     He  may  acquire,  but  be  cannot  retain ;  be        1$S3« 
may  acquire,  not  by  reason  of  any  capacity  in  himself        *~ 

Dos  Gem* 

but,  because  if  a  gift  be  made  to  him,  the  donor  cannot  Griffith 
make  his  own  act  void,  and  reclaim  his  own  gift ;  and  Pwchaab* 
as  the  donor  cannot  do  this,  and  the  attainted  donee 
cannot  enjoy,  the  thing  given  vests  in  the  crown  by  its 
prerogative,  there  being  no  other  person  in  whom  it  can 
vest"  In  Doe  dcm.  Evans  v.  Evans  (a),  where  a  copy- 
holder was  convicted  of  a  capital  felony,  but  pardoned 
on  condition  of  suffering  two  years9  imprisonment,  it 
was  held  that  he  might  maintain  ejectment  for  the  copy- 
hold lands  after  the  expiration  of  the  two  years,  against 
a  party  who  had  ousted  him ;  but  it  is  clear,  that  he 
would  not  have  been  held  entitled  to  bring  the  action 
during  the  two  years. 

Then  as  to  the  other  points.  The  case  contemplated  by 
the  proviso,  of  the  tenant  becoming  insolvent  and  unable 
to  go  on  with  the  management  of  the  farm,  had  occurred. 
It  is  admitted  that  the  goods  of  the  party  were  forfeited 
on  conviction,  without  office  found ;  but,  it  is  said,  the 
crown  did  not  take  possession :  that,  however,  makes  no 
difference.  If  the  felon,  after  conviction,  retained  pos- 
session of  the  goods,  he  did  so  as  a  wrongdoer ;  he  could 
not  legally  have  them.  The  passage  just  cited  from  the 
judgment  of  Abbott  C.  J.,  in  Bullock  v.  Dodds(b)9  ap- 
plies to  this  point.  It  is  suggested  that  Price,  as  assignee 
of  the  reversion,  could  not  take  advantage  of  this  con- 
dition ;  but  any  covenant,  which  touches  the  enjoyment 
or  management  of  the  land,  runs  with  the  land,  and  may 
therefore  be  taken  advantage  of  by  such  assignee.  The 
covenant  in  question,  which  regards  the  disqualification 

(a)  5B.%C.  584.  (6)  2  B.  $  A.  275. 

of 
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1833.        of  the  tenant  to  manage  the  land,  must  surely  affect  the 
"     7"        land,  and  run  with  it.     As  to  the  waiver,  to  establish 

Dot  dem.  7 

GaimTH      that,  the  rent  should  have  been  received  from  the  lessee 

against 

ruTCHAKo.     with  an  intent  to  waive  the  condition.     [Parke  J.  It  is 
found  that  the  reversioner  knew  of  Evans's  conviction.] 
But  he  did  not  receive  the  rent  from  Evans,  the  lessee. 
#  He  received  it  from  other  parties,  under  the  notion  that 

Evans  was  civilly  dead.  He  acted  under  a  mistake. 
{Parke  J.  The  rent  was  received  as  rent  due  under  the 
lease,]  Receipt  of  rent  is  an  affirmance  of  a  tenancy, 
where  it  can  operate  by  way  of  estoppel,  as  where  the 
lord  receives  it  from  a  disseisor;  but  an  estoppel  must 
be  mutual ;  and  there  can  be  no  mutuality  where  the 
rent  is  paid  by  parties  between  whom  and  the  lessee 
there  is  no  privity  in  estate ;  and  who,  in  fact,  are  mere 
strangers,  as  the  mother  and  sister  of  Humphrey  Evans 
were  in  this  case.  [Parke  J.  Distraining  for  rent  after 
forfeiture  affirms  the  lease,  and  yet  there  is  no  mutual 
estoppel  by  that  act.  The  receiving  of  rent,  as  rent,  from 
these  parties,  might,  in  the  same  manner,  operate  as  a 
waiver  of  forfeiture.  Denman  C.  J.  In  this  case,  that 
which  was  paid  is  called  "  the  reserved  rent."]  It  was 
never  received  with  the  intention  of  waiving  the  forfeiture. 
Price  did  not  think  of  interposing  .till  the  third  life  drop- 
ped, because  he  imagined  that  the  lease  had  not  expired 
till  then.  [Parke  J.  He  knew  all  the  facts ;  he  only  acted 
in  ignorance  of  the  law.  Taunton  J.  In  practice,  as 
far  as  I  have  ever  known  it,  when  the  landlord  has  once 
received  rent  with  knowledge  of  a  forfeiture  incurred,  it 
has  been  considered  that  he  waived  that  forfeiture, 
whatever  his  secret  view  may  have  been  in  acting  as  he 
did.  It  is  an  acknowledgment  that  the  lease  continues, 
and  that,  in  respect  of  it,  such  rent  is  due.]     At  all 

events 
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events  this  may  be  regarded  as  a  continuing  breach.        18  S3. 

It  would  clearly  be  so,  if  the  expression  in  the  proviso 

Dos  dem. 
were  that  if  the  tenant  should,  "  at  any  time  or  times"      Griffith 

during  the  continuance  of  the  lease,  become  insolvent,  Pmtchaiu* 
the  lease  should  be  void;  and  the  clause  must  neces- 
sarily be  read  as  if  that  were  expressed.  The  insolvency 
here  is  quite  sufficient  i  no  man  can  be  more  insolvent 
than  a  convict,  who  cannot  hold  any  property.  [Taun- 
ton J.  Insolvency  is  where  a  man  is  not  in  a  condition 
to  pay  his  debts.  We  do  not  know  that  this  person 
had  any.]  As  to  the  entry :  it  may  be  admitted  that 
merely  walking  across  the  land  would  not  be  sufficient ; 
bat  if  the  lord  comes  upon  the  land  with  the  intent  of 
claiming  for  a  forfeiture,  that  is  a  good  entry :  and  here 
the  very  act  of  bringing  an  ejectment  shews  that  the 
intent  was  such.  In  Roe  dem.  Tarrant  v.  Hellier{a\ 
where  the  lord  of  a  manor  seized  copyhold  land  gene- 
rally and  without  any  defined  purpose,  it  was  held  to  be 
an  absolute  seizure  as  for  a  forfeiture,  and  not  quousque. 
There  is  no  instance  in  which  it  has  been  held,  that  a 
party  having  entered  and  got  possession  could  be  de- 
feated because  be  had  not  stated  in  what  right  he 
claimed. 

Ltoyd  in  reply.  Nothing  is  claimed  here  on  behalf 
of  the  crown  but  a  right  of  entry.  Why  might  not 
Evans,  the  lessor  of  the  plaintiff,  demise  subject  to  that 
right?  [Taunton  J.  In  Com.  Dig.  Capacity >  D.  6.  it  is 
said,  citing  Perkins,  Grants,  s.  26.  that  a  person  at- 
tainted of  felony  has  not  capacity  to  make  a  grant  that 
shall  bind  the  king ;  but  a  grant  by  a  person  attainted 

(a)  3  T.  tf.  1691 

Vol.  V.  3  E  ]>inds, 

.     4 
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1835.       binds  himself  and  his  heirs.]    The  same  authority  is  re- 

ferred  to  in  2  SkepparcFs  Touchstone*  232.,  already  cited : 
Dob  dem* 
Gmffith      and  Mr.  Preston9 s  note  does  not  impugn  the  doctrine,  (a) 

tutoifui 

FNMWAmn.  Bullock  v.  Dodds  (b)  related  only  to  the  rights  of  an 
attainted  felon  in  respect  of  a  bill  of  exchange.  Doe 
dem.  Evans  v.  Evans  (c)  decided  no  more  than  was 
necessary  for  the  purpose  of  that  case,  viz.  that  after 
pardon,  the  felon's  right  to  demise  his  copyhold  lands 
was  restored,  the  lord  having  done  nothing  to  divest  the 
estate.  It  is  said  that  the  tenant  here  was  insolvent 
because  convicted  of  felony.  If  the  proviso  as  to  in- 
solvency related  merely  to  the  pecuniary  ability  of  Evans 
as  an  individual,  the  condition  was  a  collateral  one,  and 
an  assignee  of  the  reversion  could  not  take  advantage  of 
it :  if  it  related  to  the  capacity  of  carrying  on  the  farm, 
(in  which  case  alone  it  would  run  with  the  land,) 
another  person  might  fulfil  the  condition  on  Evans's 
behalf  by  conducting  the  farm,  though  he  himself  had 
forfeited  his  goods.  As  to  the  waiver,  the  question  is 
not  what  the  intent  was  in  receiving  the  rent,  but  whe- 
ther the  landlord,  by  doing  so,  in  fact  affirmed  the 
existence  of  the  lease.  There  is  no  proof  that  the  rent 
was  received  under  a  mistake  in  law,  even  supposing 
that  that  would  alter  the  effect  of  the  receipt.  It  is  said 
that  the  parties  who  paid  the  rent  were  not  privy  in 
estate  to  Evans ;  but  they  could  claim  no  title  whatever, 
except  under  him.  The  breach  could  not  be  a  con- 
tinuing one.  The  words  of  the  condition  are,  "  in  case 
the  said  Evan  Griffith,  his  heirs,  &c.  shall  hereafter 
during  the  continuance  of  this  lease  happen  to  become 
insolvent."    There  was  only  one  point  of  time  when  he 

(a)  See  alto  Shepp.  Touchst.  p.  7.  7th  ed.  (6)  2B.  $  A.  258. 

(0  SB.t  C.584. 

could 
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could  be  said  to  become  insolvent.  That  an  entry,  to 
operate  as  such,  must  be  made  eo  intuitu,  rests  not  on 
decided  cases  but  on  principle.  [Parke  J.  Many  ex* 
amples  are  given  in  Co.  Litt.  245.  b.  of  acts  of  owners- 
ship  which  in  themselves  amount  to  an  entry.]  There 
must  be  something  amounting  to  a  claim  as  against  a 
person  adversely  holding ;  or  an  act  done  adversely*  to 
that  person.  In  the  present  case  there  was  no  act  oc 
claim  that  was  adverse  to  any  one,  for  the  landlord 
thought  the  lease  was  determined.  With  resptct  to  the 
supposed  right  of  the  crown  to  take  the  profits  of .  the 
land  during  the  life  of  the  attainted  party  thoigh  there 
be  no  office  found,  if  the  king  were  entitled  to  the  pro* 
fits,  be  would  also  be  entitled  to  the  land :  for,  afrit  is 
said  in  Co.  Litt.  4.&  "  what  is  the  land  but  the  profit* 
thereof  ?"  and  it  is  admitted  that  the  king  is  not  entitled 
to  the  land  without  office. 


18S3. 


Doc  4 

GRIFFITH 

ogam* 

1?JUZCXAUW 


Denman  C  J.  Many  points  have  been  raised  in  this 
case,  and  there  is  one  upon  which  we  entertain  some 
doubt,  and  shall  require  time  for  consideration :  it  wSt 
not,  therefore,  be  necessary  at  present  to  express  an 
opinion  upon  all  the  others.  As  to  the  question  of 
waiver,  I  think  if  there  was  a  forfeiture  incurred  it  was 
waived  by  the  acceptance  of  rent.  The  case  states  that 
the  reserved  rent  was  regularly  pud ;  we  must  take  that 
to  mean,  that  there  was  a  payment  of  rent  under  the 
lease  in  question :  and  the  landlord  having  accepted  it 
with  knowledge  of  the  forfeiture,  every  thing  was  done 
that  is  requisite  to  waive  a  breach  of  condition.  This 
makes  it  unnecessary  to  say  whether  or  not  the  land* 
lord,  as  assignee  of  the  reversion,  could  avail  himself 
3E2  of 
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of  the  breach  of  such  a  condition.  Then  comes  the 
question,  whether,  even  before  office  found,  a  person 
civilly  dead  can  convey  any  interest  in  his  lands  which 
are  forfeited  to  the  crown.  On  this  point  no  sufficient 
authority  has  been  brought  to  our  notice.  We  must 
take  further  time  to  consider  it. 


Parke  J.  I  think  that  we  may  dispose  of  all  the 
points  in  this  case  except  the  second.  On  the  first 
point,  it  has  been  conceded  that  the  freehold  was  not 
divested  ont  of  Evans  so  as  to  entitle  the  crown  to  it, 
there  being  no  office  found.  As  to  the  second,  the 
power  of  Evans  to  demise,  I  have  a  strong  impression 
that  he  had  that  power,  but  it  will  be  necessary  to  look 
into  authorities  on  the  subject.  With  respect  to  the 
forfeiture,  it  appears  to  me  that,  if  Evans  became  in- 
solvent at  all,  as  to  which  there  may  be  some  question, 
his  becoming  so  was  contemporaneous  with  his  con- 
viction :  he  became  insolvent  by  that.  Then,  if  a  for- 
feiture was  so  incurred,  the  next  point  is,  whether  it 
was  afterwards  waived  ?  Price,  the  landlord  and  assignee 
of  the  reversion,  is  stated  to  have  received  the  rent, 
with  full  knowledge  of  Humphrey  Evans's  conviction; 
and  receipt  of  rent,  as  rent  due  under  a  lease,  deli- 
berately and  with  full  knowledge  of  the  facts  which 
might  create  a  forfeiture,  is  a  waiver  of  such  forfeiture, 
and  prevents  the  lease  from  becoming  void.  As  to  the 
remaining  point,  I  think  any  entry  as  owner  would  have 
been  sufficient  in  point  of  law  to  avoid  the  lease  (a) ; 
but  the  question  to  which  the  case  now  reduces  itself  is, 
whether  an  attainted  person  can  make  a  valid  demise. 


(a)  See  the  next  case,  p.  785. 


Taunton 
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Taunton  J*  I  think  the  whole  case  is  dear,  except 
as  to  the  power  of  demising,  which  is  an  important 
point,  and  of  no  small  difficulty. 

Patteson  J.  I  am  of  opinion  that  there  was  no  con- 
turning  breach  in  this  case,  but  that  the  breach  and 
forfeiture  were  complete  the  moment  Evans  was  con- 
victed. The  acceptance  of  rent  afterwards  was  a  waiver 
of  the  forfeiture.  Dumpers  case  (a),  which  was  cited, 
is  distinguishable  from  some  of  the  later  decisions  in 
this  respect;  there  the  lessee  bad,  by  licence  of  the 
lessors,  assigned  all  his  interest  in  the  demised  pre- 
mises, and  therefore  the  covenant  itself  (not  to  alien 
without  licence)  was  held  to  be  waived :  such  an  as- 
signing was  very  different  from  underletting,  or  the 
other  acts  stated  in  the  more  modern  cases,  where  it 
was  held  that  the  breach  only  was  waived. 

As  to  the  remaining  point, 

Cur.  adv.  vult. 


1833. 

Dos  dam. 

Oriftrr 

against 

PmacHABft. 


Denman  C.  J.,  on  a  subsequent  day  of  the  term 
(Nov.  15.),  delivered  the  judgment  of  the  Court 

The  only  point  in  this  case  upon  which  the  Court 
took  time  to  consider,  was,  whether  an  action  of  eject- 
ment can  be  maintained  upon  the  demise  of  a  person 
attainted  of  felony.  It  is  admitted  that  an  estate  of 
freehold,  which  this  was,  is  not  divested  in  cases  of 
attainder  until  office  found.  Here  no  office  has  been 
found,  and  therefore  the  crown  is  not  entitled. 

It  is  laid  down  in  Perkins's  Profitable  Book,  Tit. 
Grants,  a.  26.,  that  "  a  man  attainted  of  felony  or 


(a)  4Jfr/>.  119.  *. 

SE  3 


murder, 
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18SS.        murder,  &c.  may  make  a  grant  of  a  rent  or  common, 
_  or  a  feoffment,  &c,  and  the  same  shall  bind  all  persons 

Doidem.  . 

Griffith      but  the  king  (for  his  time),  and  the  lord  of  whom  the 
PurciMftD.     land  is  holden."   This  passage  is  referred  to  in  Corm/ns's 
Digest,  Tit  Capacity,  D.  6.     The  same  doctrine  is  laid 
down  in  Sheppard's  Touchstone,  232. 

The  passage  in  Co.  Lit.  42.  b.,  which  seems  at  first 
sight  to  be  contrary,  will,  on  examination,  be  found  to 
be  consistent  with  these  authorities;  for,  after  stating 
that  persons  attainted  of  felony  have  no  ability  to  enfeoff, 
&a,  he  concludes,  "  for  the  feoffments,  &&  of  these 
may  be  avoided ;"  and  doubtless  they  may  by  the  king. 
The  case  of  Buttock  v.  Dodds  (a)  was  pressed  in  argu- 
ment. It  is  sufficient  to  say,  as  to  that  case,  that  it  was 
an  action  for  a  chattel  which  had  vested  in  the  king 
without  office  found,  and  is  therefore  no  authority  upon 
this  occasion.  We  are,  therefore,  of  opinion  that  Hum- 
'  phrey  Evans,  the  lessor  of  the  plaintiff,  was  capable  of 
granting,  and  that  judgment  must  be  given  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 

(<i)  ZB.f  J.  259. 


in  the  Fourth  Year  of  WILLIAM  IV. 


Doe  dem.  William  Jones  against  William 
Williams. 

ON  the  trial  of  this  ejectment,  before  Bosanquet  J.,  at  A  father, 
,        _  .         -.        ■  n  *      ,.  in  fee,  executed 

the  Summer  assizes  for  the  county  of  Cardigan,  adeedofsetUe- 
1833,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  marriage  of  hii 


as  the  second  son  of  Griffith  Jones,  under  a  deed  of  set-  £"  following 
tlement,  executed  on  the  marriage  of  the  said  Griffith.  ?J*JJJJ£^  -lt  ^ 
TJie  deed  was  entitled,  "  Articles  of  agreement,  indented,  2dbJtw^bj 
made,  covenanted,  concluded,  and  fully  agreed  upon  this  »e  P*****  to 
9th  day  of  January,  &c.  1770:"  the  parties  were,  AM  that  the  said 

A.J.  (the 

Jones,  the  father  of  Griffith,  of  the  first  part;  the  said  father) gmeth 
Griffith  Jones,  of  the  second  part;  Elizabeth  Jonathan  upon  his  said 
widow,  and  John  her  son,  (mother  and  brother  of  Jane,  ^andMngubr 
the  intended  wife  of  Griffith  Jones,)  of  the  third  part;  J*^1*** 
and  the  said  Jane  Jonathan,  of  the  fourth  part.    The  Mkkadmn 

r  next  for  the 

deed  began  as  follows :  —  *™  <*  h» 

natural  life ; 

"  Whereas  it  is  covenanted  and  agreed  upon  by  and  and  from  and 

,  _        immediately 

between  all  and  every  the  parties  to  these  presents,  that  after  his  de- 

a  marriage  by  God's  permission  shall  be  shortly  had  use^f  the  first 

and  solemnized  between  the  said  Griffith  Jones  and  the  ^te  srid***** 

said  Jane  Jonathan  /  and  whereas  it  is  also  covenanted  the^J,/0^,l 

and  agreed  upon  by  and  between  all  and  every  the  ^  "JjP"!-"!" 

said  parties  to  these  presents,  and  the  said  Abel  Jones  be  lawfully  be- 
gotten* and  so 
and  Griffith  Jones,  as  well  for  and  in  consideration  of  on  successively 

for  all  and 


son,"  &c. ;  and  in  default  of  such  issue  male,  the  like  limitation  to  the  daughters ;  and  for 
want  of  such  issue,  to  the  use  of  the  settlor's  right  heirs :  Held,  that  this  clause  was  not  a 
mere  executory  agreement,  but  operated,  in  law,  as  a  covenant  by  the  settlor  to  stand  seised 
to  the  uses  declared  by  the  settlement ;  namely,  to  the  uses  of  the  first  and  other  sons  of 
Gfjffhh  J.  successively  for  their  respective  lives. 

It  is  a  sufficient  entry  to  avoid  a  fine,  if  the  party  enters  expressly  to  claim  the  premises 
as  his  own  :  it  is  not  necessary  for  him  to  say  that  he  enters  to  avoid  all  fines*  or  to  specify 
what  particular  act,  adverse  to  his  own  interest,  he  means  to  defeat. 

3  £  4  the 
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I8S3.       the  said  intended  marriage,  as  also  of  the  sum  of  60L 
'     7"       to  be  advanced  by  the  said  Elizabeth  Jonathan  and  John 

Don  dem.  * 

Jovbs        Jonathan,  or  their  executors,  &c.  with   her  the  said 

against 

Wiuums.  Jane  J.  as  marriage  portion,  which  said  sum  is  to  be 
paid  within  three  years  after  the  solemnization  thereof 
with  interest/'  &c.  (stating  the  mode  of  payment);  "and 
whereas  the  said  Abel  Jones  is 'intituled  in  fee  of,  in, 
and  to  all  that  messuage,  bouse,  or  burgage,  and  part 
of  the  garden,  together  with  the  spot  of  ground  on  the 
liberties  thereto  adjoining,  on  the  east  side  thereof  com* 
mbnly  called  and  known  by  the  name  of  Ty+ychat  now 
in  the  tenure,  &c.  situate,  &a,  and  all  the  estate,  right, 
title,  &c.  of,  in,  and  to  the  same,  with  the  appur- 
tenances :  And  whereas  it  is  also  covenanted  and  agreed 
upon  by  and  between  all  and  every  the  said  parties  to 
these  presents,  that  he  the  said  Abel  Jones,  for  the  sup- 
port and  settlement  in  the  world  of  the  said  young 
couple,  freely  and  clearly  giveth  and  settleth  upon  his 
said  son  Griffith  Jones  all  and  singular  the  above-men- 
tioned premises,  with  the  appurtenances,  from  Michael- 
Haas  next,  for  and  during  the  term  of  his  natural  life, 
and  from  and  immediately  after  his  decease  to  the  use 
and  behoof  of  the  first  son  of  the  body  of  the  said 
Griffith  Jones,  on  the  body  of  her  the  said  Jane  Jo- 
nathan lawfully  begotten  or  to  be  begotten,  and  so  on 
successively  for  all  and  every  other  son  and  sons,  the 
elder  to  take  before  the  younger;  and  in  default  of  such 
issue  male,  to  the  use,"  &c.  (the  like  limitation  to  the 
daughters,  successively) ;  "  and  if  in  case  more  than 
one  child  shall  happen  to  be  born  therefore  the  younger 
children,  if  more  than  one,  are  to  be  provided  for  ac- 
cording to  their  father's  discretion:  and  for  want  of 
such  issue,  to  the  use  and  behoof  of  his  own  right  heirs 

for 
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for  even     And  for  the  further  support  of  the  young        1895. 

couple,  the  said  Abel  Jones  giveth  unto  the  said  Griffith, 

his  said  son,  all  that  part  of  the  sloop  called  the  Malty,        Jon** 

against 

which  the  said  Abel  is  now  owner  of,  with  all  and  sin-     William* 

gular  mast,  sail,  &c  to  his  part  belonging,  or  in  any- 

wise  appertaining;    to  hold  the  same  unto  the  said 

Griffith  Jones,  his  executors,  &c.  for  ever.    And  as  for 

and  concerning  the  messuage,  &c.  and  garden,  and  all  and 

singular  the  premises  before  mentioned,  and  it  is  hereby 

the  true  intent  and  meaning  of  these  presents,  and  of  all 

and  every  the  said  parties,  that  is  to  say,  that  if  she  the 

said  Jane  shall  happen  to  survive  her  said  husband 

Grrffiih  Jones,  that  then  and  in  such  case  a  moiety  Of 

the  rents  and  profits  of  all  and  singular  Ty~ycha  afore? 

said,  with  its  appurtenances,  and  a  moiety  of  the  rents 

and  profits  of  any  other  house  or  houses"  (which  should 

be  built  upon  the  land,  as  was  more  particularly  stated 

in  the  deed),  "  to  be  received  by  her  the  said  Jane  as  her 

jointure,"  &c.     "  Provided  always,   and  it  is  hereby 

further  covenanted  and  agreed,"  &c*  —  Here  followed  a 

covenant  for  restitution  of  a  part  of  the  wife's  intended 

portion  in  case  of  her  dying  without  issue  in  the  coarse 

of  three  years  after  the  marriage  a  and  a  like  covenant 

for  restitution  of  the  husband's  personal  estate  in  case  of 

his  dying  without  issue  during  the  same  period.     The 

deed  was  signed  and  sealed  by  all  the  parties. 

The  marriage  took  place,  and  Griffith  Jones  and  his 
wife  had  issue,  John  Jones,  their  eldest  son,  and  William 
Jones,  the  lessor  of  the  plaintiff,  their  second  son,  and 
other  children.  In  July  1 798,  the  said  Griffith  and  Jane 
Jones,  and  John  Jones,  levied  a  fine,  with  proclamations, 
of  the  above  premises,  which  they  mortgaged  to  one 
Evan  Evans,  and  it  was  declared  in  and  by  the  mort- 
gage 
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18S3.       gage  deed  that  the  fine  should  enure  to  certain  uses 
,  in  that  deed  mentioned.    Boons  afterwards  joined  in  an 

Dob  detn. 

Jovxs  assignment  of  the  premises  to  one  Lewis,  under  whom 
Williams,  the  defendant  claimed.  Griffith  Jones  and  bis  wife  died 
some  time  afterwards,  leaying  the  said  John  and  William 
Jones,  and  other  children,  them  surviving.  John,  the 
eldest  son,  died  in  February  1832,  leaving  a  widow  and 
children;  whereupon  William,  the  lessor  of  the  plaintiff 
as  the  second  son,  claimed  the  life  estate  limited  to 
him  by  the  marriage  articles,  alleging  that  that  deed 
operated  as  a  covenant  to  stand  seised  to  uses,  by  virtue 
of  which  he  was  now  entitled  to  the  premises  in  ques- 
tion, notwithstanding  the  fine  levied  by  Griffith  Jones 
and  John  Jones  $  the  estates  given  by  the  deed  to  the 
first  and  other  son*  of  the  marriage  being  merely  suc- 
cessive life-estates,  for  want  of  words  of  limitation.  On 
the  part  of  the  defendant  it  was  contended,  that  the 
deed  was  merely  executory  as  to  those  premises,  and 
that  the  plaintiff  could  not  claim  any  legal  estate  under 
it.  To  shew  that  the  lessor  of  the  plaintiff  bad  made 
a  sufficient  entry  to  avoid  a  fine,  it  was  proved  that,  in 
July  1832,  he  went  upon  the  premises  and  demanded 
possession,  saying  that  they  were  his  property,  and 
asked  the  defendant  Williams  if  be  would  become  his 
tenant.  The  learned  Judge,  upon  this  evidence,  directed 
a  verdict  for  the  plaintiff,  but  reserved  the  points  as  to 
the  operation  of  the  deed  of  settlement,  and  as  to  the 
sufficiency  of  the  entry. 

Wilson,  in  this  term,  moved  for  leave  to  enter  a  non- 
suit upon  the  points  reserved.  First,  the  articles  of  agree* 
ment  were  only  an  executory  contract,  and  could  not  give 
the  lessor  of  the  plaintiff  a"  legal  estate  in  the  premises. 

The 
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The  clause  referring  to  this  property  begins  in  the  form  of  1 83S. 
a  recital,  and  points  to  a  future  time.  No  words  of  limit-  "  """ 
ation  are  annexed  to  the  use  declared  for  the  eldest  son.  Join* 
It  is  said  that  the  clause  may  be  construed  as  a  covenant  Williams. 
to  stand  seised  to  uses ;  and  there  is,  perhaps,  sufficient 
consideration  for  such  a  covenant  But  the  objection 
to  this  mode  of  reading  the  instrument  is,  that  the  in- 
tention will  be  defeated,  for  if  the  articles  be  a  covenant 
to  stand  seised,  giving  merely  successive  life  estates  to 
the  children,  and  altogether  passing  over  the  issue  of 
those  children;  then,  supposing  there  should  be  ten 
children  of  the  marriage,  every  one  of  whom  should 
leave  issue,  the  fee  simple  might,  by  means  of  the  ulti- 
mate limitation  to  the  settlor's  right  heirs,  be  totally 
alienated  from  all  the  descendants  of  the  marriage,  not- 
withstanding a  part  of  the  consideration  for  the  articles 
appears  to  have  been  a  sum  of  money  received  as  the 
portion  of  the  wife.  This  cannot  have  been  the  in- 
tention of  the  parties*  But  if  it  should  be  held  that 
these  are  mere  executory  articles,  not  passing  any  legal 
estate,  the  construction  of  them  would  devolve  on  a 
court  of  equity,  where  the  instrument  would  be  con- 
sidered as  mere  notes  or  heads  for  a  more  formal  con- 
veyance to  be  prepared  under  the  direction  of  that  court, 
and  into  which  limitations  conformable  to  the  intention 
would  be  introduced :  for  courts  of  equity,  when  consider- 
ing those  limitations  which  are  the  immediate  objects  of 
their  jurisdiction,  namely,  limitations  which  do  not  in- 
clude or  carry  the  legal  estate,  will  regard  the  end  and  con- 
sideration of  the  settlement,  and  the  intent  of  the  trusts, 
beyond  the  legal  operation  of  the  words  in  which  the 
articles  or  trusts  are  expressed.  This  is  laid  down  in 
Fearne  Cont.  Bern.  p.  90.,  and  instances  are  there  given 

where 
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1633.  where  courts  of  equity,  in  dealing  with  executor;  ar- 
'  ~~~  tides,  have  departed  from  the  rule  in  Shelters  case.  If 
t  Jokm        this  Court  were  to  decide  in  the  manner  proposed  upon 

against  * 

Williams,  the  articles  now  in  question,  they  would  exclude  this 
jurisdiction  of  the  courts  of  equity,  and  prevent  the 
settlement  from  being  carried  into  effect,  according  to 
the  practice  of  those  courts,  so  as  to  fulfil  the  settlor's 
intention,  [Taunton  J.  Is  there  any  instance  where  a 
contract  might  have  operated  as  a  covenant  to  stand 
seised  to  uses,  and  the  courts  of  law  have  forborne  to  J 
give  it  that  effect,  lest  they  should  usurp  the  jurisdiction 
of  the  Court  of  Chancery  ?]  '  There  does  not  appear, 
in  this  case,  any  intent  that  the  agreement  should  have 
an  immediate  operation.  [Taunton  J.  A  covenant  to 
stand  seised  to  nses  need  not.]  The  words  are,  "  whereas 
it  is  agreed  that  Abel  Jones  giveth  all  and  singular  the 
premises,  from  Michaelmas  next"  That  means,  that  he 
will  so  give  by  a  settlement  to  be  thereafter  prepared. 
[Denman  C.  J.  The  agreement  is,  "  that  he  giveth"] 
When  speaking  of  the  sloop  all  the  words  he  uses  are 
de  praesenti.  Supposing,  however,  that  William  Jones's 
claim  was  not  barred,  his  entry  was  not  such  as  could 
avoid  the  fine.  "  A  bare  entry  into  the  lands,  without 
more,  is  not  sufficient.  He  must  also,  at  the  time  of 
entry,  declare  quo  animo  he  entered,  that  it  is  to  avoid  all 
JlneSj  otherwise  it  will  not  amount  to  a  sufficient  entry  to 
avoid  a  fine:"  1  Wms.  Sound.  SI 9./.  note  (1)  to  Gierke 
v.  Pi/welly  citing  IS  Fin.  292.  pi.  23.  (a),  MSS.;  and 
Ford  v.  Lord  Grey  (ft). 

Cur.  adv.  vulL 

(a)  The  cue  there  referred  to  is  Berringlon  dem.  Dormer  v.  Parkhurtt, 
»  Stra.  1066.  4  Bro.  P.  C.  85. 

(b)  6  Mod.  44. 

Denman 
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Denman  C.  J.,  on  a  subsequent  day  of  the  term        1833* 
(Nov.  15.)9  delivered  the  judgment  of  the  Court.  After  re-  ~~~~ 

Dob  dem. 

ferring  to  the  marriage  articles  above  stated,  his  Lordship  Jow 
said,  —  There  does  not  appear  in  the  deed  ayy  agree-  Williams. 
ment  to  make  a  further  settlement  at  a  subsequent  time ; 
we  therefore  think  that  the  contract  on  the  part  of  Abel 
Jones  must  be  construed  as  a  covenant  to  stand  seised 
to  the  uses  declared  in  that  settlement.  As  to  the  entry, 
the  point  is  like  one  which  has  been  decided  in  the  last 
case  (a);  and  we  think  the  rule  of  law  is,  that  if  a  party 
enters  expressly  to  claim  the  premises  as  his  own,  it  is 
not  necessary  for  him  to  say  what  particular  act,  ad- 
verse to  his  interest,  he  means  to  defeat.  There  will, 
therefore,  be  no  rule. 

!Parke  J.  The  note  in  Mr.  Serjeant  Wittiamfs  Saun- 
ders, relied  upon  in  moving  for  the  rule,  states  that  the 
party  entering  must,  at  the  time,  declare  quo  animo  he 
enters ;  that  it  is  to  avoid  all  fines ;  but  the  authorities 
cited  for  that  proposition  do  not  support  it. 

Rule  refused. 

(a)  Doe  dem.  Griffith  t.  Pritchard,  ante,  p.  765. 


Turner  against  Robinson  and  Another., 

ASSUMPSIT  for  work  and  labour.      At  the  trial  In  an  action  by 
.    ,,         _  !*.»••  ft       a  servant,  who 

before  Denman  C.  J.,  at  the  London  sittings  after  was  dismissed, 
Trinity  term  1833,  the  following  facts  appeared.     The  ^^Smk^kL 

he  was  to  have 
wages  at  the  rate  of  SOI.  per  annum :  Held,  that  the  prima  facie  presumption  was,  that  the 
hiring  was  for  a  year;  and  that  having  been  rightfully  dismissed  for  misconduct  before  the 
year  expired,  he  could  not  recover  wages  pro  ratiL  And  this,  although  the  master  bad 
brought  an  action  against  him  for  the  misconduct,  and  recovered  damages. 

defend- 
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1833.        defendants  were  silk  manufacturers;  the  plaintiff  acted 

~  as  their  foreman  from  January  to  June  1831,  and  sought 

agamtt        to  recover  in  this  action  a  remuneration  for  his  services 
RoBimov. 

during  that  period.    The  evidence  as  to  the  amount  of 

wages  was,  that  it  had  been  agreed  between  the  plaintiff 
and  defendants,  that  the  plaintiff  was  to  have  wages  at 
the  rate  of  80/.  per  year.  In  June  1831  the  plaintiff 
was  dismissed  by  the  defendants,  for  having  advised  and 
assisted  their  apprentice  to  quit  their  service  and  go  to 
America,  and  for  that,  the  defendants  had  brought  an 
action  against  the  plaintiff,  and  recovered  405.  damages. 
It  was  contended  for  the  defendants,  that  it  must  be 
taken  on  this  evidence,  that  the  plaintiff  had  been  hired 
for  a  year,  and  having  been  rightfully  discharged  from 
their  service  for  misconduct  during  the  year,  was  not 
entitled  to  recover  wages  pro  rata,  and  Spain  v.  Arnott  (a) 
was  cited.  The  Lord  Chief  Justice  was  of  opinion  that 
thete  was  nothing  to  repel  the  ordinary  presumption, 
that  the  servant  was  hired  for  a  year;  and  that  being  so, 
the  whole  wages  were  forfeited  before  the  term  expired, 
by  his  misconduct,  whereby  the  defendants  were  pre- 
vented from  having  his  services  for  the  whole  year.  He 
therefore  directed  a  nonsuit,  reserving  liberty  to  move 
to  enter  a  verdict  for  the  plaintiff. 

Law  in  this  term  moved  to  enter  a  verdict.  There 
was  no  proof  that  the  plaintiff  was  hired  for  an  entire 
year.  The  evidence  as  to  that  was  only  that  he  was  to 
have  wages  at  the  rate  of  80/.  per  year.  Besides,  here 
the  defendants  had  already  recovered  against  the  plaintiff 
for  his  misconduct  in  enticing  the  apprentice  from  their 

(o)  3  Stark.  N.  P.  C.  256. 

service. 
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service.    [Parke  J.  The  prima  facie  presumption  was,        1833. 
that  the  plaintiff  was  hired  for  a  year;  and  there  was       T»am* 
nothing  to  rebut  that  presumption:  and  having  violated        against 
his  duty  before  the  year  expired,  so  as  to  prevent  the 
defendants  from  having  his  services  for  the  whole  year, 
he  cannot  recover  wages  pro  ratft*] 

The  Court  (a)  refused  the  rule. 

(a)  Dcnman  C.  J.,  Parke,  Taunton,  and  Patteson  Js. 


Plant  against  James  and  Another. 
HTRESPASS  for  breaking   and    entering   plaintiff's  Twoco- 

i  milt  ii*       heiresses  being 

closes.     Flea,  that  these  closes  were  parcel  of  a  seised  each  of 
certain   farm,   called  Woodseavess   that  Thomas  Small-  moiety  of  two 
wood  and  Maria  his  wife,  in  right  of  the  said  Maria,  ^TtoS; in 
and  Elizabeth  Hector,  were  seised  each  of  an  undivided  ^11*1$?' 
moiety  of  the  Woodseaves  Farm,  and  also  other  estates,  partition,  one 

J  of  the  estates 

called  Park  Hall  and  Park  House  /  and  that  they,  by  called  Parkhatt, 

to  which  they 

indentures  of  lease  and  release,  of  the  10th  of  November  were  entitled 

by  descent  as 
coparceners* 
and  another  called  Woodseaves,  of  which  they  were  tenants  in  tail,  together  with  all  bouses, 
outhouses,  edifices,  orchards,  ways,  paths,  passages,  rights,  members,  and  appurtenances 
whatsoever  to  the  said  several  messuages,  tenements,  lands,  and  hereditaments  belonging 
or  therewith  usually  held  or  occupied,  to  hold  Parkhall  to  27.  in  fee  to  certain  uses,  and 
Woodseanet  to  H.  in  fee  to  the  use  of  H.  and  his  heirs,  to  make  him  tenant  to  the  praecipe, 
in  order  to  suffer  a  common  recovery.  The  deed  contained  a  covenant  to  levy  a  fine  of 
the  moiety  of  one  of  the  co-heiresses  in  Parkhatt,  and  a  declaration  that  a  recovery  should 
be  raftered  of  Woodseavesy  and  then  declared  the  uses  of  the  fine,  recovery,  and  conveyance 
as  to  the  whole  of  the  said  messuage  or  tenement  called  Parkhall,  with  the  buildings,  lands, 
hereditaments,  and  appurtenances  thereto  respectively  belonging,  to  be  to  such  uses  as  the 
husband  of  the  said  co-heiress  should  appoint ;  and  as  to  Woodseaves,  with  the  buildings, 
lands,  hereditaments,  and  appurtenances  thereunto  belonging,  to  the  use  of  the  other  co- 
heiress in  fee.     The  fine  was  levied  and  the  recovery  suffered : 

Held,  that  a  way  from  the  king's  highway  over  the  Woodseaves  estate  to  the  ParkhaU 
estate,  which,  before  the  conveyance,  fine,  and  recovery,  had  always  been  used  by  the 
occupiers  of  Pawkhmll,  did  not  past  by  this  deed  of  partition,  fine  and  recovery,  to  the  owner 
of  ParkhalU 

1812, 
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18SS.  1812,  to  which  Huxley  and  Spearman  were  parties,  con- 
veyed to  Huxley  and  his  heirs  and  assigns,  for  the  pur- 
pose  of  making  partition,  the  two  estates  called  Park 
Hall  and  Park  House,  to  which  Maria  and  Elizabeth 
were  entitled  by  descent  as  coparceners,  and  the  estate 
called  Woodseaves,  to  which  they  were  entitled  under  a 
settlement  in  tail  general,  and  also  an  allotment  under 
an  inclosure  act,  together  with  all  houses,  outhouses, 
edifices,  &c,  orchards,  ways,  paths,  passages,  &c, 
rights,  members,  and  appurtenances  whatsoever  to  the 
said  several  messuages  or  tenements,  lands,  and  here* 
ditaments,  lying,  belonging,  or  in  any  wise  appertain- 
ing, or  therewith  usually  held,  used,  occupied,  or  en- 
joyed, or  accepted,  reputed,  deemed,  taken,  or  known 
as  part,  parcel,  or  member  thereof  f  to  hold  Park 
Hall  and  Park  House  to  Huxley  and  his  heirs,  to 
the  uses  thereinafter  expressed,  and  to  hold  Woods- 
eaves  Farm  and  the  allotment  to  Huxley  and  his 
heirs,  to  the  use  of  Huxley  and  his  heirs,  to  make 
him  tenant  to  the  praecipe,  in  order  to  suffer  a 
common  recovery  thereof.  The  indenture  also  con* 
tained  a  covenant  by  Smallwood  with  Spearman,  to  levy 
a  fine  of  the  moiety  of  Smallwood  and  his  wife  in  Park 
Hall  and  Park  House,  and  a  declaration  that  a  recovery 
should  be  suffered  of  the  Woodseaves  estates :  and  it  then 
proceeded  to  declare  the  uses  of  the  fine,  recovery,  and 
conveyance  to  be  "  as  for  and  concerning  the  whole  of 
the  said  messuages  or  tenements  called  Park  Hall  and 
Park  House,  with  the  buildings,  lands,  hereditaments, 
and  appurtenances  thereunto  respectively  belonging,  and 
also  the  whole  of  the  allotment,  with  its  appurtenances,  to 
such  uses  as  Smallwood  should  appoint;  and  in  default 
of  appointment,  with  the  usual  limitations  in  favour  of 

Smallwood, 
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Pumt 
Ja 


Smallwood,  so  as  to  bar  dower;  and  as  for  and  concern-  1833. 
ing  JVoodseaves  Farm,  with  the  buildings,  lands,  here- 
ditaments, and  appurtenances  thereto  belonging,  to  the 
use  of  Elizabeth  Hector,  her  heirs  and  assigns  for  ever/9 
The  plea  then  stated  the  levying  of  the  fine  and  suffer- 
ing of  the  recovery ;  and  averred  that,  long  before  and  at 
the  time  of  the  making  of  the  said  indenture,  and  the 
levying  the  fine  and  suffering  the  recovery,  the  occupier 
for  the  time  being  of  Park  Hall  had  always  been  used 
to  have  and  enjoy  a  certain  way  from  the  king's  high- 
way, over  and  along  the  said  closes  in  which,  &c. 
towards  and  into  Park  Halt  and  back  again,  for  the 
convenient  occupation  of  Park  Hall;  and  that  the  said 
way  had  before  and  at  the  time  of  the  making  of  the 
said  indenture,  and  the  levying  of  the  said  fine,  and 
suffering  of  the  said  recovery,  been  always  held,  used, 
occupied,  and  enjoyed  therewith.  A  title  in  the  de- 
fendants was  then  deduced' by  the  plea  to  the  Park  Hall 
estate,  with  the  appurtenances,  including  this  right  of 
way,  (if  it  passed  by  the  said  indenture,  fine,  and  re- 
covery,) and  the  defendants  justified  the  trespasses  in  the 
exercise  of  such  right.  To  this  plea  there  was  a  general 
demurrer.  The  case  was  argued  on  a  former  day  in 
this  term  by  R.  V.  Richards  for  the  plaintiff,  and  Fotlett 
for  the  defendants  (a).  The  arguments  urged  and  the 
several  authorities  cited  are  so  fully  stated  and  com- 
mented on  in  the  judgment  of  the  Court,  that  it  is 
deemed  unnecessary  to  notice  them  further. 

Cur.  adv.  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court 

(a)  Before  D:ntian  C.  J.,  Parke,  Taunton,  and  Paileson  Js. 

Vol.  V.  3  F  The 
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1833*  The  sole  question  raised  by  the  demurrer  to  the  plea 

Plas  is,  whether  this  right  of  way  passed  by  the  indenture, 
iigabut  fine^  and  recovery.  We  are  of  opinion  that  it  did  not, 
as  there  are  no  words  in  this  indenture  capable  by  law 
of  passing  such  an  easement.  Whether  the  parties  in- 
tended to  have  included  this  way  is  a  mere  master  of 
conjecture,  but  the  question  in  this  and  all  other  similar 
cases  is,  not  what  the  parties  intended  to  have  done, 
but  what  is  the  meaning  of  the  words  they  have  used. 

Nothing  is  more  clear  than  that  under  the  word  "  ap- 
purtenances," according  to  its  legal  sense,  an  easement 
which  has  become  extinct,  or  which  does  not  exist  in 
point  of  law  by  reason  of  unity  of  ownership,  does  not 
pass:  Giymes  v.  Peacock  (a),  Saundeys  v.  Oliff(b\  WhaU 
ley  v.  Tqmpson  (c),  Clements  v.  Ijambert  [d\  and  Bar- 
law  v.  Rhodes  (e).  If  the  grantor  wishes  to  revive  or 
create  such  a  right,  he  must  do  it  by  express  words,  or 
introduce  the  terms  "  therewith  used  and  enjoyed,"  in 
which  case,  easements  existing  in  point  of  fact,  though 
not  existing  in  point  of  law,  would  be  transferred  to 
the  grantee.  * 

It  is  however  insisted  that  the  meaning  of  the  word 
"  appurtenances"  may  be  extended,  either  by  reference 
to  the  actual  state  of  the  subject  of  the  grant,  or  to  the 
context;  and  the  case  of  Morris  v.  Edgington  (g)  is  re- 
ferred to  in  support  of  the  former  position.     That  was, 
as  is  observed  by  Mr.  Baron  Bat/ley  (1  Crompton  and 
Meeson,  449.)  not  a  case  properly  requiring  the  con- 
struction of  the  words  "  belonging"  and  "  appertain- 
ed 1  BuUtr.  17.  (b)  Moore,  467. 
(c)  IB.  {P.  371.  (<*)  1  Taunt.  205. 
(<r>  1  Crompt.  $  MeeMun,  439.     S  TyrwHtt,  280. 
(jg)  5  Taunt.  24. 

ing, 


in  the  Fourth  Year  of  WILLIAM  IV.  1$3 

tng,"  because,  if  there  had  been  no  such  words,  the  law  ISSSi 
would  have  implied  the  way  in  question  as  a  way  of  "~  ~ 
necessity,  and  all  that  the  Court  determined  was,  that  «s««wf 
one  way  being  necessary,  and  there  being  two,  the  more 
convenient  way  to  the  lessee  passed.  Some  expressions 
are  alfributed  to  Lord  Chief  Justice  Mansfield  in  the 
report,  which  can  hardly  be  correct.  He  is  stated  to 
have  said,  that  "  as  we  hear  of  no  other  ways,  and  as  it 
is  impossible  that  these  parties,  who  are  supposed  neces- 
sarily to  understand  the  law,  could  suppose  these  ways 
were  c  ways  appttrtenant9f  they  therefore  meant  them, 
being  the  only  subsisting  ways,  by  the  improper  name  of 
« ways  appurtenant9 "  It  would  have  been  more  correct 
to  have  stated,  that  one  of  the  ways  would  have  passed 
as  a  way  of  necessity,  and  not  to  have  made  use  of  the 
absence  of  other  ways  as  a  ground  for  extending  the 
meaning  of  the  term  "  appurtenant;"  and  indeed  it, 
would  be  dangerous  to  press  the  general  words  of  a 
conveyance  into  a  proof  that  the  parties  may  have  meant 
something  to  pass  under  each ;  for  such  words  are  gene- 
rally inserted  to  cover  any  right  which  may  possibly 
exist,  and  there  are  scarcely  any  conveyances  in  which 
all  such  words  are  satisfied.  But  supposing  the  observ- 
ations of  the  Lord  Chief  Justice  to  be  well  founded,  they 
are  inapplicable  to  the  present  case,  as  there  is  no  grant 
here  of  wags  appurtenant;  and  if  there  were,  it  does  not 
appear  upon  these  pleadings  but  that  there  were  ways, 
strictly  appurtenant,  to  satisfy  the  grant. 

The  principal  reliance  on  the  part  of  the  defendant 
is  however  placed  on  the  other  ground,  viz.,  that  the 
context  shews  that  the  word  "  appurtenances "  is  not  to 
be  construed  in  its  strict  technical  sense;  and  that  it 
was  meant  to  comprise  all  the  easements  relating  to 
3  F  2  Park 


James. 
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183S.       Park  Hall  estate,  which  passed  to  the  trustee  under  the 
'       general  words  of  "  ways  used,  occupied,  and  enjoyed  " 

again*  with  that  estate  (a) ;  for  it  was  contended  that  it  never 
could  have  been  in  the  contemplation  of  the  parties, 
that  any  easements  should  be  conveyed  to  the  trustee, 
which  were  not  to  pass  from  him  to  the  cestuy  que  use. 
The  correctness  of  that  reasoning  may  be  admitted;  but 
the  difficulty  in  the  way  of  the  defendant  is,  that  this 
right  of  way  in  the  Woodseaves  estate  to  the  Park  Hall 
estate  did  not,  and  could  not,  pass  by  these  general 
words;  for  the  soil  itself  of  both  estates  passed;  and  in 
that  part  of  the  conveyance  the  general  words  of  "  all 
ways  used,  occupied,  and  enjoyed  with  the  lands,"  could 
convey  only  ways,  if  any  such  happened  to  be,  in  other 
lands  of  the  granting  parties  not  granted  to  the  trustee. 
They  could  not  have  any  operation  to  create  a  right  of 
way  de  novo  in  the  very  lands  the  freehold  of  which 
was  granted  by  the  same  sentence  in  the  deed. 

It  may  be  further  observed  that  no  definite  line  of 
road  is  so  marked  out  in  the  deed,  or  ascertainable  by 
reference  to  any  other  instrument  mentioned  in  it,  as  to 
shew  that  the  parties  contemplated  its  existence  before 
the  partition,  or  its  continuance  afterwards.  Even  the 
words  "  therewith  used"  cannot,  without  some  violence, 
be  applied  to  the  Park  Hall  farm  and  the  Woodseaves 
farm  separately  considered,  as  they  follow  the  mention 
of  both  farms,  and  may  mean  such  ways  as  had  been 
used  by  the  joint  owner  of  both  in  respect  of  his  joint 
ownership*  There  is  no  clear  statement,  therefore,  that 
the  way  claimed  was  ever  de  facto  used,  except  as  every 

(a)  To  which  point  FoUett  cited  Kooytira  v.  Lucat,  5B.  $  A.  830. 
WhaUey  ▼.  Tampion,  1AJP.  371.  Harding  v.  Wilsm,  2  B.  $  C.  96. 
(per  ffolrot/d  J.) 

owner 
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owner  has  a  right  of  going  over  every  part  of  his  own        1833. 
land ;  and  even  if  the  word  "  appurtenances"  were  sus- 
ceptible of  the  sense  contended  for  in  this  case,  the  in- 
tention to  use  it  so  is  far  from  being  established. 

For  these  reasons  we  are  of  opinion  that  the  way  in 
question  did  not  pass  by  the  indenture,  fine,  and  recovery, 
and  that  the  plaintiff  is  entitled  to  our  judgment  It 
may  be  that  these  instruments  have  not  carried  into 
effect  the  intention  of  the  parties,  and  that  there  has 
been  a  mistake  in  the  words  used;  but  they  must  take 
the  consequence  of  their  neglect,  if  it  be  so;  and  it 
would  be  dangerous  to  unsettle  the  meaning  of  legal 
terms,  in  order  to  obviate  a  particular  mischief. 

Judgment  for  the  plaintiff. 


Freeman  against  Baker  and  Another,  JW*y, 

e  Nov.  20th. 

^1ASE.    The  first  count  of  the  declaration  stated,  An  action  of 
that  before  and  at  the  time  of  the  committing  ot  ife  against  a 
the  grievance,  &c.  the  defendants  were  possessed  of  a  ^untrue  re? 

presentation  to 
another,  on  the  faith  of  which  the  bearer  acts,  and  thereby  incurs  damage,  if  the  party 
making  such  representation  did  not  know  it  to  be  untrue. 

The  owners  of  a  ship  circulated  advertisement*  of  sale,  beginning  with  a  description  of 
the  ship,  which  stated  her  to  be  copper-fastened  ;  alter  which  was  a  notice,  that  the  hull, 
masts,  yards,  and  rigging,  were  to  be  taken  with  all  faults.  Under  this  was  printed  the 
word  M  Inventory,"  which  was  followed  by  a  list  of  the  ship's  stores  and  tackle ;  and  there 
was  then  a  further  announcement,  that  the  vessel  und  her  stores  were  to  be  taken  with  all 
faults,  and  without  allowance  for.  weight,  length,  quality,  quantity,  or  any  defect  whatever. 
The  owners  afterwards  executed  a  written  contract  of  sale,  not  stating  the  vessel  to  be 
copper-fastened,  but  containing  this  clause  i  ■•  On  payment  of  the  purchase-money,  the  said 
brig,  with  what  belongs  to  her,  shall  be  delivered  according  to  the  inventory  which  hath  been 
exhibited;  but  the  said  inventory  shall  be  made  good  as  to  quantity  only ;  and  the  said  brig, 
together  with  ber  stores,  shall  be  taken  with  all  faults,  in  the  condition  they  now  lie,  without 
any  allowance  for  weight,  length,  quality,  or  any  defect  whatsoever: " 

Held,  (assuming  that  the  advertisement  could,  by  words  of  reference,  be  incorporated 
with  the  contract  of  sale,)  that  the  word  "  inventory"  in  the  contract,  referred  only  to  the 
list  of  stores,  &c.  and  not  to  the  prior  part  of  the  advertisement:  and,  therefore,  that  on 
the  two  documents  taken  together,  no  warranty  appeared  that  the  ship  was  copper  fastened. 
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1833*        certain  ship  or  vessel  called  the  Leslie  Ogilby9  which 
"^  was  not  copper-fastened,  as  said  defendants  before  and 

against  at  the  time,  &c.  well  knew ;  yet  defendants,  contriving, 
&c.  to  deceive  and  injure  plaintiff  in  this  respect,  and 
to  induce  plaintiff  to  purchase  the  said  ship  at  and  for 
a  large  sum  of  money,  heretofore,  &c.  falsely,  fraudu- 
lently, and  deceitfully  represented  to  plaintiff  that  the 
said  ship  was  a  copper-fastened  ship*  The  count  then 
stated,  that  defendants,  further  contriving,  &c.  kept  the 
said  ship  afloat  in  a  certain  dock  called  the  West  India 
dock  so  that  the  said  ship  could  not  be  inspected  or 
examined  by  plaintiff,  and  that  defendants  used  and 
employed  divers  other  subtle  arts  and  devices  for  the 
purpose  of  preventing  an  inspection  and  examination 
of  said  ship  by  plaintiff,  and  thereby  defendants  after- 
ward%  to  wit,  &c.  induced  plaintiff  to  purchase  the  said 
ship  as  a  copper- fastened  ship,  with  divers  stores  be- 
longing thereto,  from  defendants,  at  and  for  a  large 
sum  of  money,  to  wit,  1300/.,  and  falsely,  fraudulently, 
and  deceitfully  sold  the  said  ship  as  a  copper-fastened 
ship  with  the  stores  as  aforesaid,  to  plaintiff,  at  and 
for  the  said  sum  of  1300/.,  by  means  whereof  the  said 
ship  became  and  was,  and  still  is,  of  little  or  no  use 
or  value  to  plaintiff;  and  so  the  plaintiff  averred,  that 
he  was  then  and  there  cheated  and  defrauded  by  said 
defendants  of  a  large  sum  of  money,  to  wit,  1300/. 
The  second  count  was  similar,  but  omitted  the  mention 
of  any  means  used  to  prevent  inspection.  The  third 
count  stated,  that  plaintiff  bargained  with  defendants,  at 
their  instance  and  request,  to  buy  of  them  a  certain 
other  ship,  with  stores,  &c.  for  the  sum  of  1300/.;  and 
defendants,  by  falsely  and  fraudulently  representing  the 
last-mentioned  ship    to  be  copper-fastened,   then   and 
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there  sold  the  said  last-mentioned  ship,  with  the  stores,        1833. 
&c.  to  plaintiff,  for  the  sum,  &c.  whereas,  in  truth  and 
in  fact,  the  said  ship,  at  the  time,  &c.  was  not  a  copper-       ??ainst 
fastened  ship,  which  defendants  well  knew,  by  means 
whereof,   &c.      The   seventh    count    stated,    that  the 
plaintiff  bargained,   8cc;    and  defendants,    by  falsely 
warranting  the  said  ship  to  be  a  copper-festened  ship, 
sold  the  said  ship  to  plaintiff  fdr  the  sum,  &c.  whereas, 
in  truth  and  in  fact,  the  said  last-mentioned  ship,  at  the 
time  of  the  said  warranty  and  sale,  was  not  a  copper- 
fastened  ship,  but,  on  the  contrary  thereof,  there  were 
several  iron  through-bolts  in  the  larboard  bilge,  &c 
(describing  the  particular  fastenings  which  were  not  of 
copper),  by  means  whereof  the  ship  became  of  lhtle  or 
no  use,  and  so  defendants  falsely  and  fraudulently  de- 
ceived plaintiff,  &c.     The  eighth  count  was  similar,  but 
more  general.     Plea,  not  guilty. 

At  the  trial  before  Denman  C.  J.  at  the  sittings  in 
London  after  Hilary  term  1833,  a  memorandum  of 
agreement  for  the  sale  and  purchase  of  the  vessel  was 
put  in,  signed  by  or  on  behalf  of  the  vendors  and  pur- 
chaser; at  the  foot  of  which  memorandum  (after  the 
copy  of  the  certificate  of  registry),  was  the  following 
clause :  —  *•  On  payment  of  the  whole  of  the  purchase 
money  as  aforesaid,  a  legal  bill  or  bills  of  sale  shall 
be  made  out  and  executed  to  the  purchaser  or  pur- 
chasers, at  his  or  their  expence,  and  the  said  brig, 
with  what  belongs  to  her,  shall  be  delivered  according 
to  the  Inventory  which  hath  been  exhibited;  but  the 
said  inventory  shall  be  made  good  as  to  quantity  only. 
And  the  said  brig,  together  with  her  stores,  shall  be 
taken  with  all  faults,  in  the  condition  they  now  lie,  with- 
out any  allowance  for  weight,  length,  quality,  or  any  de- 
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1833.        feet  whatsoever."     The  memorandum  itself  said  nothing 
"  of  the  vessel  being  copper-fastened,  but  the  plaintiff  gave 

agaimt  in  evidence  together  with  it  a  printed  paper,  called  an 
advertisement  of  sale,  issued  by  the  defendants,  which 
began  as  follows  :— 

"  For  sale, — The  fine  brig  Leslie  OgUby,  193  tons; 
British  built;  coppered  and  copper-fastened;  shifts 
without  ballast,  takes  the  ground  well,  stows  a  large 
cargo  for  her  tonnage,  was  coppered  in  August  1829, 
is  well  adapted  for  general  purposes,  and  requires  little 
more  than  provisions  to  send  her  to  sea. — Now  lying 
in  the  West  India  dock.  Hull,  masts,  yards,  standing 
and  running  rigging,  and  stores,  to  be  taken  with  all 
faults  as  they  now  lie."     Under  this  was  printed, 

"Inventory.  —  Anchors,  1  best  bower;  1  small 
ditto,'9  &c.  &c.  Here  followed  a  list  pf  articles,  under 
different  heads,  viz.  anchors,  cables,  sails,  carpenter's 
stores,  &c«,  at  the  foot  of  which  was  added, — "  The  vessel 
and  her  stores  to  be  taken  with  all  faults  as  they  now 
lie,  without  any  allowance  for  weight,  length,  quality, 
quantity,  or  any  defects  or  injuries  whatever.  Inventories 
may  be  had  on  board,  and  further  particulars  known, 
by  applying  to  M'Ghie  and  Page,  sworn  brokers." 

The  Lord  Chief  Justice  thought  that  the  last-men- 
tioned paper  could  not  be  considered  as  incorporated 
with  the  agreement  of  sale,  and  therefore,  that  on  the 
authority  of  Pickering  v.  Dawson  (a),  the  plaintiff  ought 
to  be  nonsuited;  but  he  left  the  case  to  the  jury,  and 
they  found  (in  answer  to  questions  submitted  to  them 
by  his  Lordship)  that  the  vessel  was  not  copper-fastened ; 
but  that   there  was  no  evidence  that  the  defendants 

(a)  4  Taunt,  779. 
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knew  it,  and  that  there  was  no  concealment  on  their        1839. 
part     A  verdict  was  entered  for  the  plaintiffs  on  the 
above-mentioned  counts  of  the  declaration,  but  leave       o*m»* 
given  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendants.     A  rule  nisi  having  been  obtained  for  that 
purpose, 

Sir  J.  Campbell  Solicitor- General,  Comyn,  and  Amos, 
now  shewed  cause.     First,  supposing  the  printed  adver- 
tisement not  to  form  part  of  the  actual  contract  of  sale, 
yet  it  was  a  false  representation,  made  in  order  to  induce 
the  plaintiff1  to  enter  into  that  contract;  and  if  that  be 
so,  then,  although  the  jury  have  negatived  any  knowledge 
by  the  defendants  that  the  ship  was  not  copper-fastened, 
and  have  found  that  they  used  no  concealment,  there 
was,  nevertheless,  a  fraud  in  law,  which  renders  them 
liable  under   the  first    three  counts ;    for  Poihill  v. 
Walter  (a)  shews  that  an  action  on  the  case  for  a  deceit- 
ful and  fraudulent  representation  is  maintainable,  where 
the  defendant  (though  without  any  corrupt  motive)  has 
made  an  assertion,  not  knowing  whether  it  was  true  or 
otherwise,  whereby  the  plaintiff  has  been  led  to  incur 
damage.    \Parke  J.    In  Poihill  v.  Walter  (a)9  there  was 
a  direct  assertion  of  that  which  the  defendant  knew  to 
be  untrue.]     He  merely  put  his  name  upon  a  bill  as  by 
procuration,  which  act  might  have  been  adopted  after- 
wards by  the  drawee.     Here  the  defendants  have  taken 
upon  them  to  assert  a  thing,  without  knowing  whether  it 
were  true  or  false.   Haycrajl  v.  Creasy  (4)  does  not  apply, 
because  there  the  defendant  acted  in  perfect  good  faith, 
believing  all  that  he  stated  to  be  true.     The  defend- 

(a)  ZB.i  Ad.  1 14.  (6)  2  East,  92.  ' 
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18S3.        ants  here  assert  what  they  have  no  reason  for  believing, 

and  do  it  for  their  own  advantage.      In  Adamson  v. 

against  Jatvis  (a),  Best  C.  J.  says,  "  he  who  affirms  either  what 
he  does  not  know  to  be  true,  or  knows  to  be  false,  to 
another's  prejudice  and  his  own  gain,  is  both  in  morality 
and  law  guilty  of  falsehood,  and  must  answer  in  da- 
mages." And  in  Humphrys  v.  Pratt  (b)  the  same  pro- 
position was  relied  upon  for  the  defendant  in  error,  and 
the  judgment  was  there  affirmed. 

But,  secondly,  if  there  was  in  this  case  a  positive 
warranty,  the  question  of  fraud  becomes  immaterial. 
Now  the  printed  advertisement,  describing  the  ship  as 
copper-fastened,  is  introduced,  by  reference,  into  the 
agreement  of  sale,  Saunderson  v.  Jackson  (c) ;  and  such 
description  amounts  to  a  warranty  that  the  vessel  was 
what  is  ordinarily  understood  by  the  term  "copper- 
fastened."  The  principle  of  Bridge  v.  Wain  (d)  applies ; 
and  Shepherd  v.  Kain  (e)  is  a  direct  authority  on  the 
point.  The  undertaking  in  the  memorandum  of  agree- 
ment, that  "  the  brig,  with  what  belongs  to  her,  shall 
be  delivered  according  to  the  inventory  which  hath  been 
exhibited,"  refers  not  merely  to  the  particulars  headed 
"  Inventory "  in  the  printed  advertisement,  but  to  the 
whole  contents  of  that  paper.  The  word  "  inventory99 
is  evidently  meant  to  have  that  import,  when  it  is  said 
(at  the  end  of  the  advertisement),  that  "  inventories " 
may  be  had  on  board,  and  farther  particulars  known  by 
applying,  &c.  The  words,  "  delivered  according  to  the 
inventory,"  are  not  to  be  confined  in  reference  to  the 
things  belonging  to  the  brig,  which  are  mentioned  im- 

(a)  4  Sing.  78.  (b)  5  Bligh't  Appeal  Cases,  154. 

(c)  ZB.fP.  238.  (rf)  1  Stark.  N.  P.  C  504. 

(e)  5B.$A.  240. 
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mediately  before.  If  the  advertisement  is  at  all  incor-  1833. 
porated  with  the  agreement,  every  part  of  it  must  be  " 
taken  into  consideration.  In  Kain  v.  Old(a\  where  it  £*"^ 
was  held  that  an  instrument  delivered  by  the  vendor  be- 
fore the  execution  of  the  contract  could  not  be  treated  as 
part  of  it,  the  prior  instrument  was  void  by  the  then 
existing  registry  act  of  34  G.  3.  c.  68.  s.  14. :  but  for  that 
objection,  it  does  not  appear  that  it  might  not  have  been 
incorporated  with  the  contract.  [Patteson  J.  Assuming 
that  to  be  so,  the  instrument  containing  the  words 
"  copper-fastened "  was  signed  by  the  vendor  in  that 
case;  it  is  not  so  here.  Parke  J.  It  appears  from 
Shepherd  v.  Kain  (b)9  that  the  description  and  the  stipu- 
lation, "  to  be  taken  with  all  faults,"  were  on  the  same 
paper.]  In  Pickering  v.  Dawson  (c),  the  inventory  de- 
livered previously  to  the  contract  of  sale  was  void  under 
the  registry  acts,  and  could  not  be  treated  as  forming 
any  part  of  the  agreement  That  objection  would  not 
arise  under  the  present  act.  [Sir  James  Scarlett  for  the 
defendants.  It  does  not  appear  from  that  case  that  the 
certificate  of  registry  was  not  recited  in  the  former  in- 
strument. Gibbs  C.  J.  does  not  treat  it  as  invalid.] 
Pickering  v.  Damson  (c)  shews  that  the  word  "  in-* 
ventory"  is  well  known  as  applying  to  the  whole  de- 
scription of  a  vessel,  and  not  merely  to  the  list  of  stores ; 
and  the  Court  there  looked  at  the  entire  document  That 
case  is  also  distinguishable  from  the  present,  inasmuch 
as  the  inventory  there  was  not  the  vendors'  own,  but 
merely  one  which  they  had  received  from  the  persons  of 
whom  they  bought  the  ship. 


(a)  2B.fC.  627.  {b)-5  B.  $  A,  ?40. 

(c)  4  Taunt.  779. 
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1833.  '         Sir  James  Scarlett  (with  whom  were  Maute  and  Tom- 
Unson\  contra,  was  stopped  by  the  Court 
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Denman  C.  J.  The  case  is  now  confined  to  a  narrow 
point.  The  plaintiff's  right  to  recover  will  depend 
upon  the  question,  whether  that  which  he  terms  the 
inventory  was  part  of  the  contract  or  not.  He  is  to 
make  out  that  it  was.  By  the  memorandum  of  sale  one 
party  agrees  to  buy,  and  the  other  to  sell,  "  the  brig 
called  the  Leslie  Ogilby,  of  the  measurement  of  193  tons, 
lying  in  the  West  India  dock,  for  1300/."  And  at  the 
end  of  that  instrument  it  is  said,  that  on  payment  of 
the  purchase-money  a  bill  of  sale  shall  be  made  out  to 
the  purchaser  at  bis  expense,  "  and  the  said  brig,  with 
what  belongs  to  her,  shall  be  delivered  according  to  the 
inventory  which  hath  been  exhibited."  The  question 
then  is,  whether  those  words  in  the  other  paper  which 
describe  the  ship  as  "  the  fine  brig  Leslie  Qgilty,  193 
tons,  British  built,  coppered,  and  copper-fastened,"  form 
part  of  the  inventory  spoken  of  in  the  memorandum, 
when  we  find  immediately  after  them  the  word  "  in- 
ventory "  placed  at  the  top  of  the  catalogue  of  stores. 
The  memorandum  of  sale  does  not  refer  to  the  other  do- 
cument generally  as  the  paper  known  by  the  name  of  the 
inventory,  nor  is  there  any  evidence  of  its  being  so  known. 
The  only  reference  is  to  "  the  inventory,"  and  that, 
upon  examination,  proves  to  be  the  list  of  stores.  This 
is  rendered  more  clear  by  the  clause  in  the  contract  of 
sale,  that  "  the  said  inventory  shall  be  made  good  as  to 
quantity  only;"  that  cannot  refer  to  the  ship  itself,  but 
must  have  relation  to  a  list  of  articles  which  may  be 
made  good  by  supplying  a  deficiency  in  the  quantity. 
I  am  therefore  of  opinion,  without  reference  to  the  case 

of 
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of  Pickering  v.  Dawson  (a),  that  the  plaintiff  cannot 
recover.  In  Shepherd  v.  Kain(b)  it  was  not  made  a 
question,  whether  the  advertisement  of  sale  could  be 
incorporated  with  the  subsequent  contract  of  purchase; 
and  the  decision  on  that  point  in  Kain  v.  Old  (c)  is  not 
applicable  here. 
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Parke  J.  The  question  of  deceit  was  disposed  of 
by  the  jury,  when  they  found  that  the  defect  in  the 
ship  was  unknown  to  the  defendants.  PtMill  v.  Wal- 
ter (d)  only  decides  that  if  a  person  states  what  he 
knows  to  be  untrue,  and  induces  another  to  act  upon 
it  to  his  prejudice,  a  fraud  in  law  is  committed.  That 
case  was  decided  on  the  authority  of  Foster  v.  Charles  (*)* 
and  in  both,  the  party  making  the  representation  knew 
it  to  be  false.  Then  as  to  the  warranty:  without 
saying  how  far  any  thing  contained  in  an  advertisement 
of  this  kind  can  at  any  rate  be  used  as  a  contract  of 
warranty,  where  a  regular  bill  of  sale  has  been  after- 
wards executed,  it  is  sufficient  to  observe,  that  the 
reference  from  the  instrument  of  sale  to  the  adver- 
tisement, here  relied  upon,  is  only  furnished  by  the 
words,  "  the  said  brig,  with  what  belongs  to  her,  shall 
be  delivered  according  to  the  inventory;"  and  by  that 
word  "  inventory "  it  was  intended,  in  my  opinioik  to 
incorporate  with  the  instrument  of  sale,  not  the  whole 
advertisement,  but  only  the  list  of  properties  and  stores. 
By  the  agreement,  the  inventory  is  to  be  made  good  as 
to  quantity  only;  which  must  refer  to  the  things  enume- 
rated in  that  list.     If  it  was  meant  that  the  whole 


(a)  4  Taunt.  779. 

(c)  2  B.  *  C.  621. 

(<)  6  jftrif.  402.     7  JBwg.  105. 


(6)  5  B.  4-^.240. 
(<*)  3J».  f  Ad.  114. 


advertise- 


Baker. 


806  CASES  in  MICHAELMAS  TERM 

183S.        advertisement  should  be  incorporated  in  the  agreement 
of  sale,   one   important   sentence  is   unnecessarily  re- 
againM        peated ;  for  it  is  said  in  the  former  instrument,  that  the 
hull,  masts,  yards,  standing  and  running  rigging  and 
stores,  are  "  to  be  taken,  with  all  faults,  as  they  now 
lie;"  and  the  agreement  states,  that  "the  said   brig, 
together  with  her  stores,  shall  be  taken  with  all  faults, 
in  the  condition  they  now  lie,  without  any  allowance  for 
weight,  length,  quality,  or  any  defect  whatsoever."  This 
is  an  additional  reason,  though  not  so  strong  as  the 
preceding  one,  for  holding  that  the  word  "inventory" 
is  not  meant  to  include  the  whole  matter  of  the  advertise- 
ment, but  only  the  enumeration  of  stores.     The  instru- 
ment itself  seems  to  make  that  distinction ;  for  the  word 
"  inventory "  is  printed  about  half  way  down,  at  the 
head  of  the  list  of  stores.     If  the  purchaser  intended  to 
stipulate  for  a  copper-fastened  ship,  he  should  have  had 
that  description  inserted  in  the  particular  of  sale ;  but  I 
doubt  if  the  vendor  intended  to  give  such  a  warranty. 
None  of  the  cases  which  have  been  cited  bear  upon 
this. 

Taunton  J.  The  precise  point  raised  in  this  case 
was  not  decided  in  those  which  have  been  cited,  turning 
on  similar  instruments.  In  Shepherd  v.  Kain  (a)  it  was 
taken  for  granted  that  the  ship  was  described  as  copper* 
fastened  in  the  contract  between  the  parties;  it  was 
only  decided  that  the  words  "  with  all  faults,"  did  not 
do  away  with  that  which  ihe  Court  considered  a  war- 
ranty. Kain  v.  Old  (4),  and  Pickering  v.  Dawson  (c) 
were  cited  by  the  Solicitor-General,  for  the  purpose  of 

(a)  5B.%  A.  240.  (6)  2  B.  %  C  627.  (c)  4  Taunt.  779. 
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answering  by  anticipation  any  argument  that  might  be        1833. 
drawn  from  them :  his  view  of  them  may  be  correct,  but        "—" "" 

Fhikman 

they  are  not  authorities  in  his  favour :  and  it  requires        against 
no  authority  to  confirm  the  impression  I  entertain  of 
this  case.     I  think  that  the  words  in  the  contract  of 
sale,  "  shall  be  delivered  according  to  the  inventory," 
refer  only  to  the  words  immediately  preceding,  and 
mean  "  what  belongs"  to  the  brig;  namely,  the  rigging, 
tackle,  and  other  things  of  that  kind,  and  not  the  brig 
herself.     The  inventory  is,  by  that  contract,  "  to  be 
made  good  as  to  quantity  only:"    the  argument  for 
the  plaintiff  is,  in  effect,  that  something  contained  in 
the  inventory  should  be  made  good  as  to  quality.    The 
words  of  the  advertisement  containing  the  description  of 
the  brig  as  copper-fastened,  form  no  part  of  the  inven- 
tory.   The  word  "  inventory  "  is  placed  after  that  de- 
scription, at  the  head  of  a  distinct  list  of  articles.    If  it 
had  been  at  the  head  of  the  paper,  it  might  have  been 
contended  that  the  whole  was  the  inventory.     I  am  of 
opinion,  therefore,  that  this  description  of  the  vessel 
cannot  be  imported  into  the  contract  as  a  warranty,  and 
that  the  plaintiff  is  not  entitled  to  recover. 

Patteson  J.  As  to  the  first  question  raised,  the 
decision  in  Polhill  v.  Walter  (a)  is  put  distinctly  and 
pointedly  on  the  ground  that  the  party  knew  the  repre- 
sentation he  made  to  be  false;  and  Lord  Tenterden 
particularly  guards  against  any  other  construction,  by 
saying, — "  If  the  defendant  had  had  good  reason  to 
believe  his  representation  to  be  true,  he  would  have 
incurred  no  liability;  for  he  would  have  made  no  state- 

(a)  3£.$j4(L\14. 
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1838.       ment  which  he  knew  to  be  false; — a  case  very  different 
'  from  the  present"    With  respect  to  the  other  point,  I 

again*  feel  great  difficulty  in  attributing  to  words  a  sense  which 
they  do  not  ordinarily  bear,  for  the  purpose  of  a  par- 
ticular case;  and,  here,  the  word  "  inventory"  is  used 
in  the  ordinary  sense  in  the  document  which  the  plaintiff 
seeks  to  incorporate  with  the  contract  of  sale.  Then 
we  are  asked  to  put  a  different  construction  upon  it, 
where  it  occurs  in  the  contract  itself.  I  think  that 
cannot  be  done,  for  the  reasons  which  have  been  already 
given;  and  especially  for  this,— that  the  defect  which 
the  plaintiff  claims  to  have  made  good  is  a  defect  of 
quality,  and  not  of  quantity,  for  which,  alone,  the 
contract  of  sale  provides. 

Rule  absolute. 


Tuemiay,         Pratt  against  Vizard,  Gent,  One,  &c,  and 

November**.  °  '  '  '  * 

Hlower,  Gent.,  One,  &c. 


^.wishing to      ASSUMPSIT  for  money  had  and  received.     Plea, 

borrow  money     ■**■  •  !■«.»%  ^   » 

on  a  mortgage  the  general  issue.   At  the  trial  before  Dernnan  C  J* 

Urered  the  title-  At  the  sittings  at  Guildhall  after  Hilary  term  1839,  the 
the  intended      material  facts  appeared  to  be  as  follows:  —  In  July 

mortgagee,  for 

examination,  and  said  that  he  would  pay  all  expenses.  B.  handed  the  deeds  to  his  own 
attornies  to  be  investigated.  The  negotiation  went  off,  and  the  attornies  being  requested 
by  A.  to  return  his  deeds,  refused  to  do  so  till  he  paid  their  bill  of  costs.  On  assumpsit 
brought  by  A.  against  the  attornies,  to  recover  back  the  money  so  paid : 

Held,  that  the  defendants  could  not  be  considered  as  having  acted  for  both  parties  in  the 
negotiation,  and,  therefore,  had  not  a  lien  against  A.  as  bis  attornies :  That  supposing  A. 
liable  to  B  for  the  costs  incurred,  B.  could  not  communicate  to  his  own  attornies  a  lien 
upon  A.'%  deeds,  by  handing  them  to  the  attornies  for  investigation :  That  the  undertaking 
of  AXoB.y  if  it  amounted  to  a  promise  to  pay  these  costs,  did  not  entitle  2?.'s  attornies 
to  detain  the  deeds,  as  it  established  no  privity  between  them  and  A. :  And  that  A.  might 
hate  brought  trover  for  the  deeds,  and  was  entitled  to  recover  in  this  action. 

1829, 
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1889,  the  plaintiff,  wishing  to  raise  money  by  mortgage 
of  an  estate,  applied  for  that  purpose  to  Messrs.  Bowleg 
and  Manscll,  who  were  possessed  of  4000/.  stock,  as 
trustees  under  a  will.    The  title-deeds  of  the  estate  were 
sent  by  the  plaintiff  to  Booby  to  be  inspected  with  a 
view  to  the  advance;  and  the  plaintiff,  in  a  letter  written 
about  that  time  to  Bowleg,  said  (referring  to  the  deeds 
so  sent),   "  I  shall  pay  with  pleasure  all  expenses 
attending  the  same."    Bowleg  handed  the  deeds  to  the 
defendants,  his  solicitors,  to  be  examined.    The  plaintiff 
had  several  communications  with  the  defendants  in  the 
course  of  the  negotiation,   but  did  not  employ  any 
solicitor  on  his  own  behalf  till  November  1829,  when  the 
defendant  Blower  sent  him  drafts  of  a  mortgage  deed 
and  declaration  of  trust :    the  plaintiff  then  submitted 
these  to  Mr.  Davison,  his  own  attorney.    It  was  after- 
wards found  that  Mansell    had    not    been  regularly 
appointed  trustee,  and  the  negotiation  was  consequently 
broken  off;  but  Mr.  Blower  refused  to  deliver  -up  the 
deeds  to  the  plaintiff  until  be  should   pay  the   de- 
fendants' charges  in   respect  of   the  business    done; 
alleging  that  the  defendants  had  received  the  deeds  as 
attornies  for  both  parties,  and  had  a  lien  upon  them  for 
the  bill  of  costs.      The  plaintiff  paid  the  bill  under 
protest,  and  brought  this  action  for  the  amount.     The 
Lord  Chief  Justice  directed  a  nonsuit,  giving  leave  to 
move  to  enter  a  verdict  for  the  plaintiff.     The  points 
reserved  were,  first,  whether  the  plaintiff  was  entitled  to 
refuse  execution  of  the  mortgage  deed ;  and,  secondly, 
whether  the  defendants  had  a  right  to  withhold  the 
deeds  till  the  plaintiff  paid  their  bill.     The  case  ulti- 
mately turned  on  the  latter  point  only.    A  rule  nisi 
having  been  obtained  in  pursuance  of  the  leave  reserved, 
Vol.  V.  3G  Sir 
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183S.  Sir  James  Scarlett  and  R.  V.  Richards  now  shewed 

cause.  First,  the  defendants  had  a  lien;  or,  at  any  rate, 
they  are  entitled  to  retain  the  money  which  the  plaintiff 
paid  them  to  redeem  the  deeds.  The  attorney  who 
negotiates  a  mortgage,  though  nominated  by  the  mort- 
gagee, is,  in  fact,  the  attorney  of  the  mortgagor  also. 
Or,  supposing  this  not  to  be  so,  the  plaintiff  here, 
wishing  to  raise  money  on  mortgage,  sent  his  deeds  to 
Jtanfey,  to  be  pat  into  the  hands  of  his  attornies  for  an 
investigation  of  the  title;  then  the  attornies,  as  against 
Romby,  had  a  lien  on  the  deeds:  and  admitting  that  the 
plaintiff  might  hare  brought  trover  against  them  on 
their  detaining  the  deeds  from  him;  yet  if  he,  upon 
hearing  of  the  circumstances,  went  to  them  and  paid 
their  bill  of  costs,  he  cannot  now  recover  back  money 
so  paid,  on  an  account  for  which  he  was  liable  in  foro 
conscientiae.  The  deeds  had  come  to  the  bands  of  the 
defendants  by  the  plaintiff's  consent;  he  had,  in  fact, 
employed  them,  and  he  was  bound  to  pay  some  one. 
If  he  did  not  pay  the  defendants  in  respect  of  a  lien 
which  they  had,  he  paid  them  on  Rowleys  account,  and 
as  his  agents.  [Parke  J.  He  did  not  acknowledge, 
when  he  paid  the  bill,  that  it  was  a  debt  due  from  him 
to  any  one.]  Secondly,  the  plaintiff,  by  his  letter,  had 
expressly  agreed  to  pay  the  expense  of  investigating  his 
title;  and  the  benefit  which  he  was  to  derive  from  the 
enquiry  was  a  consideration  for  that  promise. 

Piatt,  contra.  The  money  was  extorted,  and  paid 
under  protest;  unless,  therefore,  the  defendants  had  a 
lien,  the  plaintiff  must  recover;  and  the  defendants 
must  seek  payment  of  their  bill  of  costs  from  RawUy, 
their  employer.  It  is  not  correct  to  say  that  the  mort- 
gagee's 


YlSAMfc 
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gtgee's  attorney  is  also  attorney  for  the  mortgagor:  the  1838. 
practice  is,  that  each  employs  his  own.  The  deeds 
here  were  handed  by  the  plaintiff  to  Rowley,  and  not 
to  the  defendants.  In  Hollis  v.  Claridge  (a),  the  plain- 
tiff wishing  to  raise  money,  gave  some  title-deeds, 
which  he  proposed  as  a  security,  to  be  inspected  by  the 
person  who  was  to  make  the  advance;  the  latter  .handed 
them  to  his  conveyancer;  and  the  conveyancer,  on  the 
negotiation  going  off,  claimed  a  lien  upon  the  deeds  as 
against  the  plaintiff,  for  his  bill  of  costs*  But  the 
Court  of  Common  Pleas  held  that '  the  conveyancer 
had  no  better  title  to  retain  them  than  the  party  from 
whom  he  received  them,  and  was  therefore  liable  in 
trover  for  the  deeds  at  the  suit  of  the  plaintiff*  Here, 
as  was  argued  in  that  case,  the  defendants9  possession 
of  the  deeds  was  the  possession  of  their  client ;  he  oquM 
not  have  a  lien,  and,  consequently*  they  could  have  none. 
If  the  plaintiff  had  refused  to  pay  the  bill  of  cost?, 
Bomley,  and  not  the  defendants,  must  have  attempted 
to  recover  against  him  for  the  amount  There  was 
no  contract  between  the  plaintiff  and  defendants. 

Dknman  C.  J.  I  am  of  opinion  that  this  mk*mutt 
be  absolute.  Whether  or  not  the  defendants  in  this  case 
had  a  lien  on  the  title-deeds,  depends  upon  the  questioo, 
whether  or  not  the  plaintiff  employed  the  defendants  to 
do  his  work  in  respect  of  those  deeds.  Now  the  evi- 
dence shews  that  he  did  not.  Their  employment  waa 
for  the  intended  mortgagee,  and  rather  against  than  for 
the  mortgagor.  And  although  there  was  a  letter  in 
which  the  mortgagor  expressed  himself  willing  to  pay 

(o)  4  7Ym»f.S07. , 
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1888.  the  expenses,  that  was  addressed  to  the  adverse  party, 
and  does  not  establish  any  privity  between  the  mort- 
gagor and  the  attornies  of  the  mortgagee*  The  whole 
question  is,  whether  there  was  a  particular  agreement 
entered  into  by  the  plaintiff,  giving  the  defendants  a  lien 
upon  his  deeds,  or  whether  they  are,  at  all  events,  to  be 
considered  as  his  attornies  in  the  transaction.  I  think 
there  was  no  such  agreement,  and  that  the  defendants 
had  no  lien  against  the  plaintiff  as  his  attornies. 

Parke  J.  The  plaintiff,  having  been  obliged  to  pay 
this  money  and,  having  done  so  under  protest,  may 
recover  it  back  if  he  might  have  recovered  back  the 
deeds  in  an  action  of  trover  without  paying  the  bill  of 
costs.  It  is  clear  from  Hollis  v.  Claridge  (a)  that  Hondo/ 
could  not,  by  transferring  the  deeds  to  the  defendants, 
communicate  a  lien  to  them  which  he  himself  had  not: 
nor  is  there  any  law  or  usage  by  which  they  themselves 
could  have  such  a  lien.  They  ought  then  to  have 
shewn  some  special  agreement  for  it;  but  there  was 
no  evidence  to  go  to  the  jury  as  to  any  such  agreement 
If,  therefore,  the  defendants  are  to  be  considered  as  the 
attornies  of  Rowley  and  MtmseU,  they  could  have  no 
claim  upon  'the  plaintiff  for  the  money  in  question. 
But  it  is  said  that  they  were  in  fact  attornies  for  both 
parties.  Now  it  is  true,  that  if  the  mortgage  had  been 
completed,  and  the  money  advanced,  the  plaintiff  would 
have  had  to  pay  all  the  mortgagees'  expenses ;  and  the  de- 
fendants would  have  stood  in  the  plaqe  of  the  mort- 
gagees for  the  purpose  of  receiving  so  much  of  those 
expenses  as  their  bill  amounted  tp ;  but  if  the  negqti- 

(<i)  4  Taunt.  807. 
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ation  went  off  by  the  fault  of  the  intended  mortgagees,  1883. 
the  plaintiff  was  not  liable  to  make  any  sueh  payment ;  pEATT 
and  in  the  meantime,  what  the  defendants  had  to  do  as        **<»** 

9  ViSAlft. 

attornies  was  rather  against  than  for  the  plaintiff.  Can 
it  then  be  said  that  the  employment  of  the  defendants  as 
attornies  was  Ambulatory,  and  was  for  one  party,  or 
both,  according  to  the  event  of  the  negotiation  ?  Not 
only  were  they  not  attornies  for  the  plaintiff,  but  another 
person  was;  the  defendants  only  looked  after  the  in- 
terests of  the  proposed  lender.  No  privity,  therefore, 
can  be  established  between  them  and  the  plaintiff. 

Taunton  J.  I  am  of  opinion  that  the  defendants 
had  no  lien  on  these  deeds,  either  through  Rowley  or 
on  their  own  account.  The  plaintiff  deposited  them 
with  Rotdey,  not  to  be  handed  over  to  his  attornies 
and  pledged,  but  to  be  investigated  by  him.  The 
simple  delivery  of  them  for  that  purpose  did  not 
entitle  him  to  hand  them  to  the  defendants,  nor  could 
he  communicate  to  them  the  right  which  they  now 
claim.  Hollis  v.  Claridge(a)  is  an  authority  on  that 
point.  Then  whether  the  defendants  could  have  any 
lien  of  their  own,  depends  upon  the  question  whether 
or  not  they  were  solicitors  for  the  plaintiff.  Now  in 
the  case  of  annuities,  and  I  believe  in  that  of  mortgages 
also,  the  law  expenses  do,  in  practice,  ultimately  come 
out  of  the  pocket  of  the  borrower:  but  the  grantee 
employs  his  own  attorney ;  the  business  is  done  on  the 
credit  of  the  lender,  and  the  action  for  work  and  labour 
would  lie  against  him,  and  not  against  the  borrower; 
though  when  the  business  is  done,  and  the  money  is 

(a)  4  Taunt.  807. 
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1839.       handed  to  the  borrower,  the  attorney  takes  care  to  come 
~  with  his  bill,  and  is  paid  with  so  much  of  the  money 

at<tintt  borrowed,  the  mortgagor  receiving  the  advance  minns 
that  amount  But  there  is  no  lien  between  the  attorney 
and  the  mortgagor;  that  can  only  arise  from  one  party 
doing  something,  and  the  other  having  it  done  for  him. 
The  defendants,  therefore,  in  this  case,  are  liable  to 
refund. 


Patteson  J.     I  am  entirely  of  the  same  opinion, 
for  the  reasons  which  have  been  already  given. 

Rule  absolute. 


Robinson  against  Day. 

uSdlT^nud    A  ^^J^E  was  obtained  in  last  Trinity  term,  calling 
on  payment  of  on  the  plaintiff  to  shew   cause  why   the   Master 

costs,  in  a  town 

cause,  the  costs  should  not  review  his  taxation  of  costs  between  the 

occasioned  by 

the  cause  being  above  parties.  The  action  was  for  slander  (a):  the 
manet  are  cause  was  set  down  for  trial  at  the  sittings  in  London 
after  Trinity  term  1831,  and  was  made  a  remanet  from 
sittings  to  sittings  until  those  after  Trinity  term  1832, 
when  it  was  tried,  and  the  plaintiff  obtained  a  verdict 
In  the  ensuing  term,  the  defendant  moved  for  a  new 
trial  upon  several  grounds,  and  partly  on  affidavit.  A 
new  trial  was  granted  in  Easter  term  last,  on  pay- 
ment of  costs.  Upon  the  taxation,  the  Master  at 
first  disallowed  the  costs  of  making  the  cause  a  re- 
manet, and  of  certain  witnesses,  brought  up  by  the 
plaintiff  at  considerable  expense  from  Bedford,  where 

(a)  See  Day  v.  Robinton,  1  A.$E>  554. 

the 
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the  cause  of  action  arose;  but  on  re-consideration  he        1883. 
allowed  these  costs,  stating  that  a  distinction  prevailed      J~ 
between  country  causes,  where  such  costs  were  not  al-        agin* 
lowed,  and  town,  ones,  in  which  they  were.    The  de- 
fendant obtained  a  Judge's  order  to  pay  the  disputed 
costs  into  Court,  to  await  the  result  of  this  motion.    In 
Trinity  term  last,  i 

Piatt  shewed  cause,  (a)  The  costs  were  rightly  al- 
lowed. At  the  town  sittings  a  cause  is  usually  made  a 
remanet  several  times ;  and  by  the  granting  of  a  new 
trial  the  expenses  thus  occasioned  will  all  be  incurred 
anew.  It  would  be  hard  if  these  costs  were  thrown 
upon  the  plaintiff,  especially  where  the  application  for  a 
second  trial  is  grounded  upon  new  matter,  suggested  by 
the  unsuccessful  party  on  affidavit  \LittUdale  J.  That 
argument  would  apply  in  country  causes.]  There  is  no 
good  reason  that  the  rule  should  not  be  the  same  in 
those;  but  there  it  seldom  happens  that  the  cause  is 
made  a  remanet  more  than  once. 

Kelly  contra.  It  is  desirable  that  the  practice  on  this 
point  should  be  settled,  in  Order  that  parties  may  know  to 
what  they  subject  themselves  when  they  consent  to  take  a 
new  trial  on  condition  of  paying  costs.  The  Court  of 
Exchequer  does  not  allow  the  costs  here  claimed.  No 
distinction  can  be  shewn  in  principle  between  town  and 
country  causes,  as  to  the  payment  of  these  costs ;  nor 
does  there  appear  to  be  any  established  practice.  The 
expense  incurred  arises  merely  from  the  inevitable  delay 
of  public  business.  The  plaintiff,  if  he  ultimately  obtains 

(a)  Before  Denman  C.  J.,  IJttiedaU,  Parke,  end  Patteson  Js. 
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a  verdict,  will  recover  these  costs  as  costs  in  the  cause. 
The  terms  used  in  the  rule  for  a  new  trial  mean  that 
the  defendant  shall  pay  the  costs  of  the  trial  merely,  in 
which  there  has  been  a  miscarriage  of  the  jury. 

Cur.  ado.  vult. 


Denman  C.  J.  in  this  term  (November  25th)  delivered 
the  judgment  of  the  Court  We  are  of  opinion,  that 
where  a  rule  for  a  new  trial  is  made  absolute  in  a  town 
cause  on  payment  of  costs,  the  costs  occasioned  by  the 
cause  being  made  a  remanet  are  included.  The  rule, 
therefore,  that  the  Master  should  review  his  taxation, 
must  be  discharged. 

Rule  discharged. 


RULE  OF  COURT. 

It  is  ordered,  That  where  a  defendant  is  arrested 
upon  an  alias  or  pluries  capias  issued  into  another 
county  pursuant  to  the  rule,  Michaelmas  term  3  W.  4. 
sect.  7.,  the  defendant  must  put  in  bail  in  the  county 
where  he  was  arrested. 
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In  the  Matter  of  Arbitration  between  West- 
zinthus  and  the  Assignees  of  Lapage  and 
Co. :  and  between  Rogers  and  Co.  and  the 
same  Assignees. 

13  Y  rule  of  this  Court,   certain  matters  in  dispute   w.  shipped  at 
between  Westzinthus  and  the  assignees  of  Lapage  twenty-three 
and  Co.,   and  between  Rogers  and  Co.  and  the  same  account  and 
assignees,  were  referred  to  an  arbitrator,  who  stated  the  /.  vxLiJri  ° 
following  facts  upon  his  award :  —  StLdto  him  a 

In  February  18S1,  Westzinthus  shipped,  at  Leghorn,  ^J^"* 
twenty-three  casks  of  oil,  by  the  ship  Sarah,  to  John  and  *rrif"1  ?f  J*"*.. 
Frederick  Lavage,  who   then  carried   on   business   as  the  bill  of 

lading,  and 

merchants  in  Liverpool  under  the  firm  of  Lapage  and  deposited  it 
Co.,  in  execution  of  an  order  transmitted  by  them  to  advanced 
him,  and  at  the  same  time  drew  a  bill  of  exchange  on  baling  pre-' 
them  for  the  amount  of  the  invoice  of  the  oil.     This  ™"&d  money 
bill,  together  with  the  bill  of  lading  for  the  oil,  was  °tnh°  Jyjjj, 
transmitted  to  certain  agents  of  Westzinthus,  with  in-  x;) /j""0"1** 

°  with  him.    On 

structions  to  deliver  the  bill  of  lading  to  Lapage  and  Co.  the  arrival  of 

fe  r  S  the  oil,  X. 

having  pre- 
viously become  bankrupt,  and  W*  not  having  been  paid  tor  it,  JT.'s  agents  claimed  it 
of  the  master  of  the  ship;  but  the  latter  delivered  it  to  H.t  who  afterwards  sold  the 
goods  of  X.  as  well  as  the  oil  of  W.  The  net  proceeds  of  the  goods  belonging  to  X. 
were  sufficient  to  satisfy  the  debt  due  from  X.  to  H.  H.  paid  himself  bis  debt,  and 
deposited  the  net  proceeds  of  W.'s  oil  with  a  third  person,  to  abide  the  event  of  the  award 
of  an  arbitrator  to  whom  all  disputes  between  W*  and  the  assignees  of  X.  were  referred. 
The  arbitrator  having  stated  the  above  facts  on  his  award  for  the  opinion  of  this  Court:  — 
Held,  that  JT.>  the  unpaid  vendor  of  the  oil,  had,  at  the  time  when  his  agents  claimed  it, 
no  right  to  take  possession  on  the  insolvency  of  X.,  because  the  property  in  and  the  right  to 
the  possession  was  then  vested  in  H+  the  indorsee  of  the  biU  of  lading  for  value ;  and 
further,  that  W,  had  not,  by  reason  of  such  claim,  any  legal  right  to  the  possession  of  the 
goods  after  H.'s  lien  was  satisfied :  but  that  In  a  court  of  equity,  such  transfer  to  H,  would  be 
treated  as  a  pledge  or  mortgage  only,  and  therefore  Jf.,  by  bis  attempted  stoppage  in  transitu, 
acquired  a  right  to  the  goods  in  equity,  subject  to  H.*%  lien  against  the  assignees  of  X. 

Held,  secondly,  that  W*t  by  means  of  his  goods,  had  become  surety  to  //.  for  X.'s  debt, 
and  had  a  clear  equity  to  oblige  H.  to  pay  bis  debt  out  of  X.'s  own  goods  deposited  with 
him  in  ease  of  such  surety ;  and  all  the  goods  both  of  W.  and  X.  having  been  sold,  W*  might 
insist  on  che  proceeds  of  X.'s  goods  being  appropriated  to  the  payment  of  the  debt:  and, 
therefore,  that  W.  was  entitled  to  have  all  the  proceeds  of  the  oil  paid  over  to  him. 

upon 
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1&&3*       upon  their  accepting  the  bill  of  exchange  so  drawn  on 
ihaMdtt     f  t'ien,»   anc*  accordingly  Lapage  and  Co.  accepted  the 
Wcmimtvf    bill  of  exchange,  and  the  bill  of  lading  was  delivered  to 
them. 

Messrs.  Hardman  and  Co.,  brokers  in  Liverpool, 
were  in  the  habit  of  making  advances  in  cash,  and  by 
acceptances,  to  Lepage  and  Co.  upon  goods  placed  by 
them*  in  the  hands  of  Hardman  and  Co.  for  sale.  Under 
this  course  of  dealing,  the  transactions  hereinafter  men- 
tioned took  place.  On  the  14th  of  March  1831, 
Hardman  and  Co.  were  under  cash  advances  and  had 
accepted  for  Lapage  and  Co.  to  the  amount  of  about 
6700/.  upon  various  goods,  all  of  which  were  in  the 
possession  of  Hardman  and  Co.  On  the  14th  of  March 
1831,  Hardman  and  Co.,  at  the  request  of  Lapage  and 
Co.,  accepted  their  draft  for  1500/.,  falling  due  the  15th 
of  July  (which  was  duly  paid  at  maturity),  as  a  further 
advance  upon  the  goods  already  in  the  hands  of  Hard- 
man  and  Co.,  and  also  on  the  said  twenty-three  casks  of 
oil  by  the  Sarah,  which  had  not  then  arrived :  the  bill  of 
lading  of  the  oil  by  the  Sarah  was,  on  the  same  14th  of 
March,  duly  indorsed  and  delivered  by  Lapage  and  Co. 
to  H.  and  Co. x  According  to  the  agreement,  and  the 
course  of  business  between  Lapage  and  Co.  and  H.  and 
Co.,  the  latter  were  entitled  to  hold  all  the  goods  and 
bills  of  lading  as  a  security  for  their  advances.  On  the 
16th  of  March  1631,  a  similar  advance  was  made  by  H* 
and  Co.  of  1000/.,  on  which  occasion  a  bill  of  lading  of 
certain  oil,  then  expected  by  the  ship  Frederick,  was 
handed  and  indorsed  to  H.  and  Co.  by  Lapage  and  Co. 
The  facts  and  questions  as  to  this  oil  were  the. same  as 
those  relating  to  that  by  the  Sarah,  and  it  was  to  abide 
the  event  of  the  award  as  to  the  oil  by  the  Sarah. 

On 
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On  the  19th  of  March  1831,  Lapage and  Co.  committed  1889. 
acts  of  bankruptcy;  and  their  acceptance  of  Westtinthui%  tUeMaturof 
bill  was  dishonoured  at  maturity.  On  the  26th  of  March,  Wwiwmnws 
a  commission  of  bankrupt  was  issued  against  them.  On 
the  24th  of  March,  the  Sarah  arrived  at  Liverpool;  and 
on  the  same  day,  the  agents  for  Westzinthus,  who  held 
an  indorsed  part  of  the  bill  of  lading,  gave  notice  to  the 
captain,  in  consequence  of  the  failure  of  Lapage  and  Co., 
not  to  deliver  the  oil  to  them;  and  they  also  demanded 
the  delivery  of  the  oil  to  be  made  to  them  as  agents  of 
M.  Westzinthus  under  the  bill  of  lading  held  by  them, 
and  tendered  the  captain  the  amount  of  the  freight;  but 
no  tender  or  offer  was  made  to  Hardman  and  Co.  to 
repay  any  part  of  the  money  advanced  as  hereinbefore 
mentioned.  On  the  7th  of  April  1851,  the  solicitors  of 
Westzinthus  wrote  the  following  letter  to  Hardman  and 
Co.:  — "  Gentlemen,  As  solicitors  of  M.  Westzinthus 
of  Leghorn,  we  address  you  upon  the  subject  of  twenty- 
three  casks  of  oil,  marked  T.,  consigned  by  him  per 
the  Sarah  to  Messrs.  Lapage  and  Co.  of  your  town  * 
and  of  which  you  have  illegally  obtained  possession, 
after  the  same  had  been  stopped  in  transitu  on  behalf 
of  the  consignor,  in  consequence  of  the  failure  of  Lapage 
and  Co.  We  are  informed  that  Lapage  and  Co*  trans* 
ferred  to  you  the  bill  of  lading  of  this  oil,  together  with 
indigo  and  other  property  belonging  to  them,  as  a 
security  for  1500/*  advanced  by  you  to  them.  We  are 
also  informed  that  you  hold  other  property  belonging  to 
Lapage  and  Co*,  which  you  are  also  entitled  to  retain  as 
a  security  for  the  1500/.  Without  entering,  at  present, 
into  any  question  as  to  the  validity  of  the  transfer  of  this 
bill  of  lading,  we  think  it  right  to  give  you  notice  that, 
in  any  event,  you  will  be  required  to  apply  the  indigo 

and 
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183$.       and  other  property,  really  belonging  to  Lapage  and  Co. 

In  the  Mat  rof  now  *n  your  PossessionJ  *n  payment,  in  the  first  instance, 

Wmtzihthu*    of  your  advances,  without  having  recourse  to  the  oil  in 
and  Other*. 

question,    except  for  any  deficiency  after  you    have 

realised  the  other  securities ;  and  should  the  oil  be  more 
than  sufficient  to  cover  such  deficiency,  M.  fftstzinthtts 
will  claim  the  benefit  of  his  stoppage  in  transitu,  At 
least,  to  the  extent  of  the  surplus.  If  you  should  think 
it  right,  after  this  notice,  to  sell  the  oil  before  realising 
your  other  securities,  M«  Westzinthus  will  hold  you 
responsible;  and  in  that  case  he  will  claim  any  balance 
which  may  arise  in  your  hands  due  to  Lapage  and  Co* 
not  exceeding  the  proceeds  of  the  oil ;  and  we  give  you 
notice  not  to  pay  such  balance  to  Lapage  and  Co.,  or 
their  assignees  or  creditors."  After  the  delivery  of  the 
oil  had  been  stopped,  the  captain,  on  the  27th  of  March, 
delivered  the  oil  to  Hardman  and  Co.  under  an  indem- 
nity. At  the  time  of  the  bankruptcy  of  Lapage  and  Co., 
they  were  indebted  to  Hardman  and  Co.  in  the  sum  of 
9271/.,  advanced  in  the  manner  before  described ;  and 
as  security  for  this  sum,  they  held  goods  of  Lapage  and 
Co.  which  had  actually  arrived,  of  which  the  net  pro- 
.  ceeds,  when  sold  as  after  mentioned,  were  9961/.  1$.  7d.\ 
*  they  also  held  the  bill  of  lading  of  the  oil  by  the  Sarah, 
of  which  the  net  proceeds,  when  sold  as  hereinafter 
mentioned,  were  SSI/.  7s.  7d.;  and  the  bill  of  lading  of 
the  oil  by  the  Frederick,  of  which  the  net  proceeds, 
when  sold  as  hereinafter  mentioned,  were  1 106/.  10s.  10rf. 
After  the  arrival  of  the  oil  by  the  Satnh  and  by  the 
Frederick,  H.  and  Co.  sold  all  such  oil  and  other  goods  J 
the  net  proceeds  of  which  amounted  respectively  to 
the  before-mentioned  sums,  making  a  total  of  11,999?* 
"  Out  of  this  sum,  H.  and  Co.  have  paid  themselves 

9271/. 
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9271/*  due  to  them  as  aforesaid;  they  have  deposited       1833. 
1437/*  18*  5d.  (the  amount  of  the  two  parcels  of  oil  in         „ 
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dispute)  to  abide  the  event  of  this  award,  and  have  paid   Wimnmnn 

over  the  residue  to  the  assignees  of  Lapage  and  Co* 

The  goods,  other  than  those  by  the  Sarah  and  Frederick 

which  H>  and  Co.  had  sold  as  aforesaid,  had  been  sold 

by  different  persons  to  Lapage  and  Co.,  and  not  paid 

for ;  and  such  vendors,  at  the  time  of  the  bankruptcy, 

were  creditors  of  Lapage  and  Co,  for  the  amount.    The 

bills  drawn  by  Westzinthus  and  by  Rogers  and  Co.  for 

the  amounts  of  the  oil  by  the  Sarah  and  the  Frederick, 

have  not  been  paid  or  negotiated ;  bijt  are  still  in  the 

bands  of  the  drawers  or  their  agents." 

The  arbitrator  was  of  opinion,  that  Westzinthus  and 
Rogers  and  Co.  were  respectively  entitled  to  18£  IS*.  4JJ. 
per  cent,  on  the  respective  proceeds  of  the  goods  per  the 
Sarah  and  the  Frederick  (being  such  part  of  the  said  pro- 
ceeds as  bore  to  the  whole  the  same  proportion  which  the 
excess  of  the  whole  proceeds  of  the  goods  sold  by  H*  and 
Co.  over  the  debt  to  them  from  Lapage  and  Co.  bore  to 
such  whole  proceeds),  and  ought  to  stand  in  the  situa- 
tion of  creditors  of  Lapage  and  Co.,  for  the  residue  of 
such  proceeds  of  the  goods  by  the  Sarah  and  the  Frede- 
rick respectively :  be  then  awarded  and  directed  that  the 
sums  of  61/.  17*.  Sd.  and  206/.  lis.  7d-  (being  such  per 
centage  as  aforesaid),  together  with  such  sums  as  any 
dividends  alseady  declared  under  the  bankruptcy  of 
Lapage  aq'd  Co.  on  the  residue  of  such  amounts  of  the 
said  goods  respectively  (that  is  to  say,  on  the  sums  of 
206/.  10*.  4</.  and  899/.  19s.  3d.)  would  amount  to, 
should  be  paid  to  Westzinthus  and  Rogers  and  Co.  re- 
spectively ;  and  that  the  residue  of  such  disputed  sums 
should  be  paid  to  the  assignees  of  Lapage  and  Co. ;  and 

that 
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188$.        that  Westzinthus  and  Sogers*  and  Co.  should  be  respect- 

._  j^,        .^  ^^  dividends  as  should  thereafter  be  de- 

InttoflTftiterof 

•Wawnwiftfi    clared  under  the  bankruptcy  on  such  last-mentioned  part 
end  Otbtra. 

of  the  sums  in  dispute;  and  that  the  said  bills  of  ex* 

change  should  be  delivered  to  the  assignees.  But  if  this 
Court  should  be  of  opinion  that  Westzinthus  and'  Sogers 
and  Co.  were  entitled  to  the  whole  proceeds  of  the  said 
goods  respectively,  then  the  arbitrator  awarded  that  such 
proceeds  should  be  respectively  paid  to  them,  and  the 
said  bills  of  exchange  delivered  to  the  said  assignees ;  or 
if  die  Court  should  be  of  opinion  that  Westzinthus  and 
Sogers  and  Co.  were  not  entitled,  under  their  stoppage 
in  transitu,  to  any  part  of  the  proceeds  of  such  goods  re- 
spectively, then  he  awarded,  that  so  much  of  the  said 
proceeds  as  the  dividends  already  declared  on  the  whole 
sums  far  which  the  said  goods  were  sold  by  Westzinthus 
and  Sogers  and  Co*  respectively  to  Lepage  and  Co., 
amounted  to,  should  be  paid  to  Weshdnthus  and  Sogers 
and  Co.  respectively ;  and  the  residue  thereof  to  the  said 
assignees,  who  were  to  pay  to  Westzinthus  and  to  Sogers 
and  Co.  such  dividends  as  should  thereafter  be  declared 
upon  such  whole  sums  respectively. 

F.  Pollock  bad  obtained  a  rule  nisi  for  setting  aside  so 
much  of  the  award  as  gave  to  Westzinthus,  and  Sogers 
and  Co.,  respectively,  18/.  13s.  4$<£  per  cent,  on  die 
amount  for  which  the  goods  were  sold  and  as  directed 
that  they  should  stand  in  the  situation  of  creditors  to 
Lapage  and  Co.  for  the  residue ;  and  the  rule  proposed 
that,  instead  thereof,  it  should  be  declared  that  West- 
zinthus and  Sogers  and  Co.  were  entitled  only  to  so  much 
as  the  dividends  already  declared  amounted  to. 

J.  H.  Lloyd, 


•nd  Otters. 
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«/•  H.  Lloyd)  for  Westzinthus  and  Rogers  and  Co.,  ob- 
tained a  role  for  setting  aside  the  same  part  of  the  award*  _ 
and  that  WestxkUhus  and  Rogers  and  Co-  should  be  WrmjMHtu 
declared  to  be  entitled  to  the  whole  proceeds  of  the 
goods.  The  Court  ordered,  that  the  case  should  be  get 
down  in  the  special  paper  for  argument.  The  ease  was 
argued  on  former  days  in  this  term. 

F.  Pollock   for  the   assignees  of  Lepage  and  Co, 
Westzinthus  was  not  entitled  to  the  182.  15s.  ft^A  per 
cent,  because  at  the  time  when  his  agents  claimed 
the  oil  be  had  no  right  to  stop  in  transitu*  Hard* 
man  and  Go.  having  then  acquired  an  interest  as  in- 
dorsees of  the  bill  of  lading:  far  value*    The  question  is* 
what  is  the  eflfect  of  the  indorsement  of  a  bill  of  lading 
for  valuable  consideration  by  the  consignor,    Dbes  it 
reduce  the  goods,  of  which  it  is  the  symbol,  into  the 
possession  of  the  consignee,  so  as  to  render  them,  if  fas 
become  bankrupt,  in  his  order  and  disposition  with* 
in  the  seventy-second  section  of  the  6  Gf.  4.  c.  16.? 
Or  are  they  to  be  considered  in  transitu  till  they  come 
to  the  actual  possession  of  the  consignee?   As  to  the 
justice  of  the  case,  it  may  be  observed  that  advances 
had  been  actually  made  on  these  very  goods.     That  is 
not  inconsistent  with  the  fact  that  the  proceeds  of  other 
goods  belonging  to  Lapage  and  Co.,  and  deposited  by 
them  with  Hardman  and  Co.,  produced  the  foil  sum 
advanced  by  the  latter;  for  no  man  who  advances  money 
ob  the  security  of  goods,  advances  to  the  extent  of  the 
full  value,  bat  only  in  a  given  proportion  to  that  value, 
which  varies  in  different  trades.     Westzinthus,  the  coo* 
signor  of  the  oil,  who  trusted  Lapage  and  Co.  with  the 
bill  of  lading,   and   thereby  enabled   them  to  obtain 

credit, 
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1833.        credit,  cannot  in  justice  be  entitled  to  have  the  proceeds 

of  tbe  other  goods  applied  exclusively  in  discharge  of 

Weshikthui    the  debt  due  from  Lapage  and  Co.  to  Hardman  and 

&nd  Others 

Co.,  and  to  throw  on  the  residue  of  Lapage  and  Co/s 
estate  in  the  hands  of  their  assignees,  the  claim  of 
those  persons  who  advanced  money  on  the  credit  of  the 
consignor's  goods.  There  is  no  decision  applicable 
to  the  present  case;  but  the  equity  is,  that  all  the  goods 
should  bear  the  debt  rateably.  It  would  be  a  great 
injustice  to  allow  the  consignor  to  retake  his  goods  after 
they  had  been  the  meritorious  cause  of  an  advance.  In 
point  of  Jaw,  the  consignor  had  no  right  to  retake 
these  goods ;  for  the  indorsement  of  the  bill  of  lading  to 
Hardman  and  Co.  for  value  put  an  end  to  the  right  of 
the  consignor.  In  Lickbarrow  v.  Mason  (a),  Ashhurst  J. 
says,  that  "  as  betweeii  the  vendor  and  third  persons, 
the  delivery  of  a  bill  of  lading  is  a  delivery  of  the 
goods  themselves,  if  not,  it  would  enable  the  consignee 
to  make  the  bill  of  lading  an  instrument  of  fraud/' 
That  observation  applies  here;  for  the  bankrupts  Lapage 
and  Co.  have  obtained  credit  on  the  goods.  If  the  con* 
signor  is  entitled  to  have  them  back,  then  Hardman  and 
Co.,  who  had  advanced  money  on  the  goods,  will  be  de- 
frauded ;  and  instead  of  having  the  goods  to  which  they 
trusted,  will  receive  a  dividend  on  the  estate  of  Lapage 
and  Co.  Buller  J.,  in  the  opinion  delivered  by  him  in 
the  same  case  in  the  House  of  Lords  (&),  says,  "  Every 
authority  which  can  be  adduced  from  the  earliest  period 
of  time  down  to  the  present  hour,  agree  that  at  law  the 
property  does  pass  as  absolutely  and  effectually  as  if  the 
goods  had  been  actually  delivered  into  the  hands  of  the 

(a)  2  T.  R.  71.  (b)  6  Eatt,  83.  note  (a). 

consignee." 
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consignee."    IF  the  indorsement  of  the  bill  of  lading  for        I83S. 
value  is  equivalent  to  the  delivery  of  goods  of  which  it  T    "~  _^ 

°  In  tbc  M attar  of 

is  a  symbol,  and  operates  as  a  transfer  of  property  in  Wwnnmroi 
goods,  which  can  pass  by  delivery  only,  this  case  must 
be  considered  as  if  the  goods  had  actually  come  to  the 
possession  of  the  consignee,  and  he  had  pledged  them 
with  Hardman  and  Co. ;  and  if  that  be  so,  it  is  quite 
clear  that  the  consignor  could  not  retake  them.  He 
bad  no  right  to  retake  them  at  the  time  when  he  made 
the  claim ;  for  Hardman  and  Co.  had  not  only  acquired 
the  legal  property  in  them  by  the  indorsement  of  the 
.  bill  of  lading,  but  had  advanced  money  on  them,  and 
thereby  acquired  an  equitable  title. 

At  all  events,  they  were  then  goods  in  the  possession, 
order,  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner,  within  6  G.  4.  c.  16.  *.  72. 
Generally  speaking,  the  right  of  stopping  in  transitu 
makes  an  implied  exception  to  that  enactment ;  but  still, 
if  the  goods  in  this  case  are  to  be  considered  as  having 
ever  been  in  the  possession  of  the  consignee  subject 
to  the  consignor's  right  to  stop  them;  inasmuch  as 
that  right  had  been  divested,  when  Westzinthus  made 
his  claim,  by  the  consignee's  having  indorsed  the  bill 
of  lading  to  a  third  person  for  value ;  they  did  then  re- 
main in  the  order  and  disposition  of  the  bankrupt,  and 
pass  to  the  assignees  within  the  seventy-second  section. 
[Parke  J.  Assuming  that  possession  of  the  symbol  of 
the  property  is  equivalent  to  the  possession  of  the  pro- 
perty itself,  here  Lapage  and  Co.  had  not  the  order  and 
disposition  at  the  time  of  their  bankruptcy,  but  Hard- 
man  and  Co.,  and  therefore  the  section  does  not 
apply.] 

Vol.  V.  3  H  J.  H.  Uqyd> 
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183S.  J?H.  Lloyd,  for  Westzinthus  and  Rogers  and  Co.    The 

award  proceeded  on  a  right  principle,  viz.  that  the  un- 
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WtsTstKTHus    paid  vendor  had  an  interest  in  the  goods,  subject  to 

and  Others. 

the  right  of  the  pledgee :  bat,  that  right  being  satisfied, 
the  unpaid  vendor  is  entitled  to  have  all  the  proceeds  of 
his  goods  paid  over  to  him.  The  doctrine  of  stopping 
in  transitu  owes  its  origin  to  courts  of  equity,  and  is 
founded  wholly  on  equitable  principles  which  have  been 
adopted  by  courts  of  law ;  per  Bulla-  J.,  in  Lickbarrow 
v.  Mason  (a)9  and  Lord  Kenyon  in  Hodgson  v.  Loy{b). 
It  is  similar  to  the  re-vendication  of  the  civil  law.  The 
general  principle  is,  that  if  goods  have  got  into  the 
vendee's  possession,  the  right  of  the  vendor  is  gone ;  but 
if  he  can  get  them  back  before  they  have  come  into  the 
actual  possession  of  the  vendee,  he  is  entitled  so  to  do ; 
and  that,  because,  although  he  may  have  parted  with 
the  property  in  them  by  delivering  them  to  the  vendee 
on  board  a  ship  or  by  transmitting  the  bills  of  lading, 
he  still  has  an  equitable  lien  on  them  for  the  price. 
Lickbarrow  v.  Mason  (c)  shews  that  the  equitable  title 
of  the  vendor  continues,  after  he  has  transferred  the  legal 
property  in  the  goods  by  indorsing  a  bill  of  lading  for 
valuable  consideration.  There  Turing  and  Co.  had  ship- 
ped goods  at  Middleburg  by  order  of  one  Freeman  of 
Rotterdam,  drawn  bills  of  exchange  upon  him  (which 
he  accepted)  for  the  price,  and  transmitted  him  bills 
of  lading.  Freeman  sent  the  bills  of  lading  to  Lick- 
barrow  and  Co.  at  Liverpool,  [that  they  might  receive 
and  sell  the  goods  on  his  account,  and  drew  bills  of 
exchange  upon  them   (which   they  accepted)   for  the 

(a)  €  East,  87.  note  (a).  (b)  7T.A  445. 

(c)  2  T.  B.  65. 

amount 
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amount.     Between  the  ship's  departure  and  her  arrival        1833. 
at  Liverpool,  Freeman  became  bankrupt,  and  Turing  and 

J      n  K'  *  In  the  Matter  of 

Co.  sent  another  bill  of  lading  to  Mason  and  Co.  in-  Wistumthui 
dorsed  specially  for  delivery  to  them,  and  they  there- 
upon obtained  the  goods  from  the  master.  Turing  and 
Co.  afterwards  paid  the  bills  drawn  by  them  upon 
Freeman  s  and  Lickbarraw  and  Co.  paid  those  which 
had  been  drawn  upon  them  by  Freeman.  There,  it  was 
held  that  the  right  of  the  consignors  to  stop  in  transitu 
was  gone,  though  they  bad  an  equitable  lien  for  the 
price,  for  that  that  could  not  prevail  against  Lickbarrow 
and  Co.,  who  had  both  a  legal  and  an  equitable  title :  a 
legal  title  as  assignees  of  the  bill  of  lading  transmitted 
to  Freeman,  and  an  equitable  title  as  having  paid  the 
bills  drawn  upon  them  by  the  latter  for  the  amount  of 
the  goods.  There,  though  the  jus  tertii  had  interposed 
and  the  vendor  had  enabled  the  vendee  to  confer  a  right 
upon  a  third  person,  the  equity  of  the  latter  was  con- 
sidered equal  only,  but  not  superior,  to  that  of  the  un- 
paid vendor.  The  question,  then,  in  this  case  is  whether 
the  equity  of  the  vendor  had  not  attached  by  reason  of 
his  having  asserted  bis  claim  to  the  goods  before  they 
were  actually  delivered  to  the  consignee.  Assuming  that 
he  had  no  legal  right  to  the  goods  at  the  time  when  he 
demanded  them,  there  is  no  authority  to  shew  that  when 
the  lien  of  the  assignee  of  the  bill  of  lading  is  satisfied, 
the  unpaid  vendor's  right  to  the  goods  does  not  revive. 
On  the  contrary,  it  may  be  collected  from  the  opinion 
delivered  by  Buller  J.  in  the  House  of  Lords  in  Lick- 
barrow v.  Mason  (a),  that  if  the  money  there  advanced 
by  the  assignees  of  the  bill  of  lading  had  been  repaid, 
the  vendor  might  then  have  retaken  the  goods.     He 

(a)  6  East,  36.  note  (a). 

3  H  2  says, 
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1833.        says,  I  am  confident  that  if  the  goods  in  question  be 

„  retained  from  the  plaintiff  without  repaying  him  what  He 

WsafsiMTHirs    has  advanced  on  the  credit  of  them,  it  will  be  mischiev- 
wid  Others. 

ous  to  the  trade  and  commerce  of  this  country ;  ahd  it 
seems  to  me,  that  not  only  commercial  interest,  bat 
plain  justice  and  public  policy  forbid  it.  To  sum  up 
the  whole  in  very  few  words,  the  legal  property  was 
in  the  plaintiff;  the  right  of  seizing  in  transitu  Is 
founded  on  equity :  no  case  in  equity  has  ever  suffered 
a  man  to  seize  goods  in  opposition  to  one  who  has  ob- 
tained a  legal  title,  and  has  advanced  money  upon  them. 
The  whole  argument  of  the  learned  Judge  here  turns 
upon  the  equitable  right  of  the  assignee  to  have  the 
goods,  until  he  is  repaid  for  his  advances"  In  the  pre- 
sent case,  every  question  of  equity,  as  well  as  of  law,  was 
referred  to  the  arbitrator;  and,  therefore,  this  Court  must 
consider  itself  sitting  as  a  court  of  equity,  and  is  bound 
to  decide  the  case  on  equitable  principles.  Now,  it  is 
quite  clear  that  the  representatives  of  Lapage  and  Co. 
would  not  be  entitled  in  equity  to  have  the  goods  re- 
stored to  them  without  paying  the  pledgees  the  money 
for  which  they  were  pledged :  Snee  v.  Prescot  (a)  is  a  di- 
rect authority  upon  that  point,  and,  so  far,  that  case  has 
fiever  been  called  in  question.  But  the  pledgees  having 
been  paid,  it  could  not  make  any  difference,  as  to  their 
right  to  retain,  whether  Lapage  and  Co.,  the  consignees, 
or  Westzinthus,  the  unpaid  vendor,  were  tHe  suitors  in 
equity.  Hardman  and  Co.,  who  stand  in  the  situation 
of  pledgees  in  this  case,  could  not  assume  a  right  to 
determine,  by  paying  themselves  out  of  the  goods  of 
one  or  the  other,  whether  Lapage  and  Co.  or  Westzi*- 

(o)  Utk.245.    9to  6  Bast,  28.  note  (a). 

thus 
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thus  should   acquire  the  equitable  right,    upon   their        1833. 
(Hftrdman  and  Co.'s)  lien  being  discharged.  ,    7*77**     - 

...  .  In  the  Matter  of 

.    .  Then  it  is  said  that  the  indorsement  of  the  bill  of   Wxstzivthus 

ftnd  Othcrfc 

lading  by  the  consignee  for  value,  was  equivalent  to 
reducing  the  goods  into  his  actual  possession,  and,  there- 
fore, that  the  transitus  was  at  an  end  when  Westzinthus 
claimed  the  goods;  but  the  reason  why  the  right  of 
stpppjng  in  transitu  is  divested  by  such  indorsement,  is 
not  because  such  an  act  is  equivalent  to  reducing  the 
goods  into  the  consignee's  actual  possession,  but  because 
it  operates  as  a  transfer  of  the  legal  property  in  the 
.goods  to  the  indorsee,  And  he  who  has  advanced  money 
on  the  goods  has  as  good  an  equitable  title  as  the  un- 
paid vendor.  If  such  indorsement  of  the  bill  of  lading 
were  equivalent  to  possession  of  the  goods,  then,  if  a 
.bill  of  lading  were  deposited  for  a  single  hour  with  a 
banker  who  advanced  money  on  it,  and  afterwards  re- 
turned it. on  payment  of  the  money,  the  consignor's  right 
to  retake  the  goods  would  be  divested.  [Parke  J*  There, 
after  the  lien  of  the  banker  was  satisfied,  the  vendor 
would  stand  in  the  same  position  he  was  in  before  the 
deposit  If,  before  the  deposit,  he  had  a  right  to  stop 
in  transitu,  he  might  do  so  after.  But  here,  West- 
zinthus,  when  be  made  his  claim,  had  no  right  to  resume 
the  possession ;  at  that  time  the  legal  right  to  the  pro* 
perty  as  well  as  to  the  possession  of  the  goods  was  in 
Hardman  and  Co.]  The  jus  tertii  might  operate  as  a 
suspension  of  his  right  at  that  time,  but  as  soon  as  the 
\  equity  of  the  third  person  ceased,  the  right  of  the  un- 
paid vendor,  in  respect  of  his  claim  to  stop  in  transitu, 
must  revive.  In  the  case  of  a  bill  of  exchange,  as  be- 
tween the  drawer  and  the  payee,  the  consideration  may 
be  gone  into,  but  it  cannot  between  the  drawer  and 
3  H  3  subse- 
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18SS.       subsequent  indorsees.     But  if  the  bill  comes  back  into 
the  hands  of  the  payee,  the  equitable  rights  between 

In  the  Matter  of 

Wistximthus    the  original  parties  revive.     Can  the  right  to  the  goods 

and  Others, 

in  this  case  depend  on  the  feet  whether  the  demand  is 
made  a  moment  sooner  or  later?  Stoppage  in  transitu 
is  the  right  to  reclaim  the  goods.  Suppose  Hardman 
and  Co.  had  bad  an  interest"  in  the  bill  of  lading  to 
the  extent  of  500/.  and  they  brought  trover  against 
the  captain ;  they  could  recover  no  more.  [Parke  J. 
That  is  by  no  means  clear.  If  the  transfer  of  the  bill 
of  lading  gave  to  Hardman  and  Co.  a  legal  right  only 
to  the  extent  of  the  sum  for  which  it  was  pledged, 
they  could  recover  that  only;  but  it  transferred  the 
whole  legal  right  to  them.  If  they  recover  the  sum  ad* 
vanced  by  them  only,  who  is  to  recover  the  remainder? 
Could  the  consignor,  who  has  no  legal  property  in  the 
goods,  maintain  an  action  for  the  loss  of  his  equity  of 
redemption?  .  Patteson  J.  You  do  not  say  that  the  con- 
signor here  could  have  brought  trover.]  It  is  un- 
necessary to  contend  that;  Kfe  clearly  could  not  have 
done  so  without  satisfying  the  claim  of  the  pledgee.  The 
question  here  is,  not  whether  the  vendor  might  maintain 
an  action  at  law,  but  whether  he  has  not  an  equitable 
title  to  these  goods.  Assuming  that  the  lien  of  Hard- 
man  and  Co-  has  been  satisfied  out  of  the  proceeds  of 
the  other  goods  belonging  to  La-page  and  Co.,  though 
they  would  still  be  holders  of  the  bill  of  lading,  and 
therefore  the  legal  owners  of  the  goods,  still  they  would 
have  no  equity,  and  therefore  could  not  interpose  between 
the  vendor  and  vendee,  and  prevent  the  former  from 
reclaiming  his  goods.  What  Hardman  and  Co.  might 
and  ought  to  have  done,  equity  would  consider  as  done* 
They  ought  to  have  satisfied  themselves  out  of  the  other 

goods* 
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goods.     If  the  assignees  of  La-page  and  Co.  bad  filed  a        1833. 
bill  in  equity  to  have  the  goods  restored  to  them,  they 

In  the  Matter  of 

would  not  have  been  entitled  to  have  the  goods  without    Wmtmnthus 

and  Others. 

paying  the  vendor ;  and  it  cannot  make  any  difference, 
that  here  the  vendor  is  the  person  who  is  driven  into  a 
court  of  equity.  Hardman  and  Co.,  after  their  own  debt 
was  satisfied,  were  trustees  of  these  goods  for  the  vendor. 
If  the  right  of  the  vendor  is  to  be  defeated  by  the  acci- 
dent of  the  consignee's  having  pledged  the  goods  or  the 
bill  of  lading,  the  consequence  would  be,  that  as  soon 
as  goods  arrived,  the  consignee  might,  by  pledging 
them  for  the  smallest  sum,  defeat  the  right  of  the  con- 
signor. As  to  the  argument,  that  to  allow  this  stoppage 
in  transitu  would  be  a  hardship  on  the  general  creditors 
of  Lapage  and  Co.,  the  answer  is,  that  the  vendor  who 
has  the  equitable  lien  "  ought  not  to  be  on  a  footing 
with  the  rest  of  the  creditors  for  whom  the  assignees  are 
trustees ;  for  the  creditors  at  large  trusted  to  a  personal 
credit,  but  he  who  has  the  lien  never  gave  a  personal 
credit,  but  trusted  to  the  thing:"  Lempriere  v.  Pa$ley(a). 
The  question  is  not  whether  there  has  been  an  actual 
delivery,  for  ihat  was  complete  as  soon  as  the  goods 
were  shipped;  but  whether  they  ever  came  into  the 
actual  possession  of  the  vendee.  Wiseman  v.  Vande- 
putt  (b)  shews  that  an  unpaid  vendor  may  by  any  means 
prevent  his  goods  coming  into  the  hands  of  the  vendee. 
Now  here  the  consignor  has  done  all  that  he  could 
to  prevent  their  coming  into  the  hands  of  Lapage  and 
Co. 

Then,  assuming  (as  the  arbitrator  has  in  effect  de- 
cided) that  Westzinthus,  the  consignor,  had  an  equitable 

(a)  2  T.  R.  490.,  per  Ashhvrst  J.  (A;  2  Fern.  203. 

3  H  4  lien 
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1833.       lien  subject  to  the  right  of  the  pledgees,  he  is  entitled 
In  h  M  tterof  to  recover  t'ie  wh°le  proceeds  of  his  goods,  on  the 

Wkmihtiius   equitable  principle  that  a  creditor  having  two  funds 
and  Others. 

shall  take  to  that  which,  paying  him,  will  leave  another 

fund  for  another  creditor;  and  the  latter  has  a  right  ia 
equity  to  compel  the  former  to  resort  to  the  other  fund, 
or  to  stand  in  his  place  as  to  that  other,  if  that  be  neces- 
sary for  the  satisfaction  of  both  creditors;  ALdrich  v. 
Cooper  {a) ;  Lanoy  v.  The  Dule  of  Athol{b);  Maddock's 
Principles  and  Practice  of  the  Court  of  Chancery,  vol.  1. 
p.  250.  2d  edit.  No  part  of  the  goods  to  which  West- 
zinthus  was  equitably  entitled,  and  which  stood  as  a 
security  for  Hardman  and  Co.'s  demand,  should  have 
been  resorted  to  while  there  was  another  fund  available ; 
Ess  parte  Goodman  (c).  JVestzinthus,  by  means  of  his 
goods,  was  a  surety  for  the  debt  of  Lapage  and  Co. ; 
and  as  such,  if  he  had  paid  the  whole  of  that  debt* 
would  have  been  entitled  to  stand  in  the  place  of  Hard* 
man  and  Co.,  the  mortgagees  of  the  other  goods,  and  to 
be  paid  out  of  them :  Copis  v.  Middleton  (<?). 

Cur.  adv.  xndt. 

Denman  C.  J.  in  this  term  {November  25th)  delivered 
the  judgment  of  the  Court  i  — 

In  this  case  Westzinthus,  who  was  the  unpaid  vendor 
at  the  time  when  his  agents  made  the  demand  on  the 
master  of  the  vessel  on  board  which  the  oil  was,  had 
no  right  to  take  possession  on  the  insolvency  of  the 
vendee,  Lapage,  because  the  property  in,  and  also  the 
right  to  the  possession  of,  the  goods,  was  unquestionably 
vested  at  that  time  in  Hardman,  the  indorsee  of  the  bill 

(a)  8  Fes.  381.  (6)  2  Atk.  444. 

(e)  3  Madd.  379.  (<Q  Turn.  £  Ruu.  224.  281. 

of 


in  the  Fourth  Year  op  WILLIAM  IV.  833 

of  lading,  for  a  valuable  consideration.    The  demand,        18S3. 
therefore,  of  JVestzinthus,  gave  him  no  legal  right  to  the  „tterof 

property  or  possession  of  the  goods;  and  it  appears  w*iT?J!lLHOi 
to  us,  that  he  can  have  no  claim  at  law,  except  as 
arising  out  of  the  right  of  retaking  the  possession 
of  the  goods  themselves,  which  right  was  determined  by 
the  indorsement  of  the  bill  of  lading.  It  is  not  neces- 
sary to  determine  what  would  have  been  his  situation 
if  either  Lapage  or  himself  had  paid  off  Hardman' s 
demand,  prior  to  the  notice  given  to  die  master,  or  to 
the  actual  receipt  of  the  goods  by  the  vendee. 

But  it  is  very  properly  urged,  in  the  able  argument 
in  support  of  JVestzifdhus's  claim,  that  every  question  of 
equity,  as  well  as  of  law,  was  referred  to  the  arbitrator, 
and  that  the  unpaid  vendor  had,  under  the  circum- 
stances, an  equitable  title  to  the  goods,  by  virtue  of  the 
Attempted  stoppage,  subject  to  Hardman's  right  thereto: 
and  also  an  equitable  right  to  compel  Hardman^  the 
creditor,  to  pay  himself  out  of  Lapage' s  own  property, 
which  all  the  other  goods  (except  those  of  Messrs, 
Sogers  and  Co.,  whose  claim  abides  the  decision  of 
this)  certainly  were.  The  learned  arbitrator  appears  to 
have  decided  in  favour  of  Westzintkus  to  this  extent,— 
that  he  had,  by  virtue  of  the  demand  or  attempted 
stoppage  in  transitu,  a  preferable  right,  either  at  law  or 
in  equity,  to  the  general  creditors  of  Lapage;  but  he 
has  allowed  him  only  a  proportion  of  the  proceeds  of 
his  goods,  thinking  that  all  the  goods  deposited  by 
Lapage  with  Hardman  should  be  proportionably  charged 
with  the  payment  of  the  debt  due  to  him.  He  has, 
therefore,  deducted  812. 6s.  7%d.  per  cent,  of  the  proceeds 
of  Westzinthus's  goods,  being  the  proportion  which  the 
debt  due  to  Hardman  bears  to  all  the  proceeds,  and 

directed 
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1955.       directed  the  remainder  to  be  paid  over  to  him;  and  has, 
~~  therefore,  disallowed  the  equity  claimed  by  Westzinthus 

Id  the  Mailer  of 

WzmiirrHoi    to  oblige  Hardman  to  pav  himself  out  of  Lapagfs  own 

mod  Ottiert.  a 

goods. 

We  think  that  the  arbitrator  was  right  in  allowing 
Westzinthus  to  be  in  a  better  condition  than  the  other 
creditors,  but  wrong  in  disallowing  bis  claim  to  have 
all  the  proceeds  paid  over  to  him. 

As  Westzinthus  would  have  had  a  clear  right  at  law  to 
resume  the  possession  of  the  goods  on  the  insolvency  of 
the  vendee,  had  it  not  been  for  the  transfer  of  the 
property  and  right  of  possession  by  the  indorsement  of 
the  bill  of  lading,  for  a  valuable  consideration,  to  Hard* 
man,  it  appears  to  us  that,  in  a  court  of  equity,  such 
transfer  would  be  treated  as  a  pledge,  or  mortgage,  only, 
and  Westzinthus  would  be  considered  as  having  resumed 
his  former  interest  in  the  goods,  subject  to  that  pledge  or 
mortgage ;  in  analogy  to  the  common  case  of  a  mortgage 
of  a  real  estate,  which  is  considered  as  a  mere  security, 
and  the  mortgagor  as  the  owner  of  the  land.  We 
therefore  think  that  Westzinthus,  by  his  attempted 
stoppage  in  transitu,  acquired  a  right  to  the  goods  in 
equity  (subject  to  Hardman's  lien  thereon)  as  against 
Lapage,  and  his  assignees,  who  are  bound  by  the  same 
equities  that  Lapage  himself  was.  And  this  view  of  the 
case  agrees  with  the  opinion  of  Mr.  Justice  Buller,  in 
his  comment  on  the  case  of  Snee  v.  Prescot  in  Ldckbarrom 
v.  Mason  {a). 

If,  then,  Westzinthus  had  an  equitable  right  to  the 
oil,  subject  to  Hardman9*  lien  thereon  for  his  debt, 
he  would,  by  means  of  his  goods,  have  become  a  surety 

(a)  6  East,  29.  note. 

to 
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to  Hardman  for  Lapagfs  debt)  and  would  then  have  a        J  83S. 
clear  equity  to  oblige  Hardman  to  have  recourse  against 

In  the  Matter  of 

LapagSs  own  goods,  deposited  with    him,  to  pay  his    Wzmnmfut 

and  Others, 
debt  in  ease  of  the  surety ;  and  all  the  goods,  both  of 

Lapage  and  Westzinthus,  having  been  sold,  he  would 

have  a  right  to  insist  upon  the  proceeds  of  Lapage's 

goods  being  appropriated,  in  the  first  instance,  to  the 

payment  of  the  debt. 

The  result  is,  that  Mr.  Lloj/cFs  rule  must  be  made 

absolute,  and  Mr.  Pollock's  discharged. 

Rules  accordingly. 


Foreman  and  Lloyd,  Executor  and  Executrix  Wednesday, 


of  P,  Jeyes,  against  F.  T.  Jeyes. 


Aw.  21st. 


T^HIS  cause  was  referred  at  nisi  prius  to  a  barrister,  Plaintiff*  ba?- 

X  r  mg  obtained  a 

who  made  his  award,  directing  that  a  verdict  should  verdict  against 

defendant 

be  entered  for  the  plaintiffs,  but,  at  the  same  time,  set-  under  an 
ting  out  special  matter  in  favour  of  the  defendant,  upon  cause  in  K.  B* 
which  a  bill  was  filed  in  Chancery  against  Foreman  and  chancery, upon 
Uoyd  by  the  defendant,  for  himself  and  others,  creditors  ""t^^i. 
of  the  testator.     To  this  Foreman  put  in  an  answer,  re-  j^J^^f 
nouncing  any  claim  under  the  testator's  will,  and  stating  ?f nted.  ■n 

°       *  °   injunction  to 

that  he  had  not  proved  it:   Uoyd  not  putting  in  an  stay  further 

proceedings. 

answer,  the  Court  of  Chancery  granted  an  injunction  to  Plaintiff* 

i  !••«./•  i  •         i*      i  nefSTthelan 

restrain  the  present  plaintiffs  from  taking  further  pro-  signed  judg. 
ceedings  at  law  upon  the  award.  Judgment  was,  how-  defendant  in 
ever,  signed  in  the  name  of  the  plaintiffs,  and  the  "^pp°jcatjOI1 

to  this  Court 
for  a  rale  nisi  to  discbarge  defendant  out  of  custody*  (it  being  stated  amongst  other  things, 
that  the  plaintiffs  could  not  be  met  with  for  the  purpose  of  attaching  tbem  by  process  out 
of  Chancery),  this  Court  refused  to  iuterftre. 

defendant 


836  CASES  in  MICHAELMAS  TERM 

1833.       defendant  taken  in  execution  by  a  ca.  sa.  directed  to 
p  '   •  the  sheriff  of  Northamptonshire,  in  violation  of  tbe  ia- 

«*«*       junction. 

Miller,  in  this  term,  moved  before  Littledale  J.  in  the 
bail  court,  for  a  rule  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  custody.  The  learned 
Judge  said  that  he  would  not  venture  to  grant  tbe  rale, 
but  suggested  that  an  application  should  be  made  to  the 
Court  of  Chancery ;  and  he  referred  the  case  to  the  full 
Court,  where  the  motion  was  now  renewed.  The  affi- 
davits stated  the  facts  of  the  case  at  large,  and  that  the 
plaintiff  Lloyd  could  not  be  found,  and  her  attorney  re- 
fused to  disclose  her  residence,  so  that  an  attachment 
from  the  Court  of  Chancery  would  be  ineffectual ;  ant  it 
was  made  part  of  the  motion,  that  service  of  the  rule  on 
the  plaintiffs'  attorney  might,  under  the  circumstances, 
be  good  service.  In  support  of  the  application,  Davis 
v.  Salter  (a)  was  cited,  where  the  defendants,  executors, 
were  restrained  by  injunction  from  disposing  of  any  of 
the  testator's  property,  and  an  action  being  brought 
against  them,  as  executors,  in  the  Court  of  Exchequer, 
it  was  moved  in  that  Court  that  the  proceedings  might 
be  stayed ;  upon  which  Bayley  B.  observed  that  the  in- 
junction was  no  ground  for  staying  the  proceedings,  but 
tnight  be  for  staying  execution  if  the  plaintiffs  obtained 
a  verdict 

Denman  C.  J.  It  would  be  going  very  fur  to  stay 
the  enforcement  of  legal  rights  on  such  a  ground  as  this ; 
and  I  think  we  ought  not  to  begin  the  practice.  The 
case  cited  does  not  apply.     There  must  be  no  rule. 

(a)  tCro.^J.466. 

Parke 
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Foreman 
ifftt. 


Parke  J.    We  can  only  look  to  the  legal  rights  of      1838. 
the  parties ;  and  the  plaintiffs,  having  obtained  a  verdict 
by  the  award,  have  a  legal  right  to  proceed  upon  the 
judgment 

Taokton  and  Patteson  Js.  concurred. 

Rule  refused  (a). 

(•)  The  Court  ot  Chancery  wm  afterwards  applied  to,  and  Lord 
Brougham,  Chancellor,  ordered  that  the  defendant  should  be  discharged. 


Cheetham  and  Wife  against  Butler, 

A  SSUMPSIT  on  a  promissory  note  giv^n  to  the  A  promissory 
plaintiff's  wife  before  marriage.   Plea,  general  issue,  to  a.  b.  ge- 
At  the  trial  before  Denman  C.  J.,  at  the  Lincolnshire  one  payable  to 
Spring  assizes,  1833,  the  following  note,  written  upon  mao?9andre- 
a  stamp  of  3s.  6d.f  was  given  in  evidence :  —  "I  pro-  JJ"  foJ'cJ^JJf 
mise  to  pay  to  Maty  Meager  the  sum  of  one  hundred  [J*?!  ^jj**** 
pounds  for  value  received."     It  was  objected  that  the  * ,84- tch,d- 

*  *  parti.,  but,  a 

note  was  within  the  first  class  of  promissory  notes  note  payable 

,    .  xm  .     i  otherwise  than 

mentioned  in   55  G.  3.  £.184.  sched.  part   1.,  viz.  a  to  bearer  on  de- 
note payable  to  the  bearer  on  demand  and  re-issuable,  Usuable),  witL 
an4  therefore  required  a  stamp  of  85.  6d.9  and  Keates  v.  Ind  therefore 
Whieldan  («)  was  cited.   The  Lord  Chief  Justice  thought  t«.'iS? 
that  the  note  was  one  within  the  second  class  of  cases  t*^poft 

St.  6tL  only. 

mentioned  in  sched.  part  1.,  viz.  notes  payable  in  any 
other  manner  than  to  bearer  on  demand,  but  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after  sight* 
(not  re-fosuable,)  and  therefore  that  the  stamp  of  3s.  6d* 

(a)  8A{C7. 

was 
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1838.  was  proper;  but,  on  the  authority  of  the  case  cited,  he 
nonsuited  the  plaintiff,  giving  leave,  however,  to  move 
to  enter  a  verdict  A  rule  nisi  having  been  obtained 
accordingly, 


Chxctuam 

BOTLKA. 


Campbell,  Solicitor-General,  in  this  term  shewed  < 
This  is  a  note  payable  to  bearer  on  demand.  Where  a 
note  is  made  payable  generally,  the  words  on  demand 
are  implied.  In  Whitlock  v.  Underwood  (a),  a  note  pay- 
able to  bearer  generally  was  held  by  this  Court  to  be  a 
note  payable  on  demand  within  the  first  class  of  notes 
mentioned  in  the  schedule  to  the  stamp  act.  It  is  true  that 
in  this  case,  the  note  is  in  terms  payable,  not  to  bearer, 
but  to  the  payee  by  name.  But  in  Keates  v.  Whieldon  (b\ 
a  note  payable  to  J.  Keates  on  demand  was  held  first 
by  Park  J.  at  nisi  prius,  and  afterwards  by  this  Court 
on  an  application  for  a  new  trial,  to  be  a  note  payable 
to  bearer  on  demand  within  the  first  class  of  promissory 
notes  mentioned  in  the  schedule  to  the  stamp  act.  It  is 
true  that  the  Court  of  C.  P.  in  Armitage  v.  Berry  (c), 
and  this  Court  in  Moyser  v.  Whitdker  (d),  held  that  a 
note  payable  to  a  party  or  his  order  on  demand  was 
within  the  second  class  of  notes  mentioned  in  the 
55  G.  3.  c.  184.  sched.  part  1.,  viz.  payable  in  another 
manner  than  to  bearer  on  demand,  and  in  the  last  of 
those  cases  Parke  J.  expressed  some  doubts  as  to  the 
authority  of  Keates  v.  Whieldon ;  but  that  case  has 
never  been  expressly  over-ruled. 

Sir  James  Scarlett  and  Humfrey  contra.    In  one  sense 
a  note  payable  to  a  payee  named  is  one  payable  to 

(o)  2J7.4C.  157.  (6)  8B.$C.  7. 

(c)  5  Sing.  501.  (d)  9B.$  C.  409. 

bearer, 
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bearer,  for  being  payable  to  him  only,  he  must  continue        183d. 


CanriiAM 


the  bearer;  but  inasmuch  as  such  note  wanting  the 

words  bearer  or  order  is  payable  to  no  other  person,  it        against 

Butuuu 

is  not  one  payable  to  bearer  in  the  sense  intended  by 
the  legislature  in  the  55  G.  3.  c.  18*.  The  obvious 
ground  for  imposing  a  larger  duty  on  notes  falling  within 
class  1.  than  those  falling  within  class  2.  is,  that  notes  in 
class  1.  are  re- issuable.  A  note  payable  to  the  payee 
only,  cannot  be  re-issued.  Class  1.  applies  only  to 
notes  so  framed  as  to  entitle  any  one  who  becomes  the 
bearer  for  a  valuable  consideration  to  receive  the 
amount.  Here  no  person  but  Meager  or  her  personal 
representative  could  become  entitled  to  recover  the 
amount  [Patteson  J.  The  words  and  re-issuabk  were 
not  much  considered  in  Keates  v.  Whiddon  (a).] 

Denxan  C.  J.  We  are  all  of  opinion  that  that  de- 
cision cannot  be  supported :  and  that  the  note  in  this 
case  is  one  falling  within  class  2.,  and  therefore  has  a 
proper  stamp. 

Parke,  Taunton,  and  Patteson  Js.  concurred. 

Rule  absolute. 

(ft)  8  B.  t  C.  7. 


OASES  in  MICHAELMAS  TERM 


.m**-      i* 


Campbell  against  Rickards  and  Others. 


"c> 


A  merchant  /^  ASE  against  the  defendants  as  agents,  for  negligence 
•hipped  goodi  in  effecting  a  policy  of  insurance,  by  means  of  which 

on  board  the  negligence  the  plaintiff  was  prevented  from  recovering 
byanother  against  the  underwriters.  Plea,  general  issue.  At  the 
tJt ter  "wrote  t*M  heibre  Denman  C.  J.,  at  the  London  sittings  after 
A^aSTand     ¥**ha*lma*  *****  18S2>  tlie  following  appeared  to  be 

desired  him,        tfte.faCl3  of  the  Case  I  — 
if  be  received 

that  letter  The  defendants,  who  were  merchants  carrying  on 

before  the  C 

armed,  to  wait  business  in  London*  were  employed  by  the  plaintifi, 
order  to'girc11  yko  resided  at  Sydney 9  New  South  Wales,  to  effect  an 
for?er  arrival,  ipstpaace  oa  Borne  New  Zealand  seal  skins,  shipped  on 
Stallla^i  !?****  **  Omberland  from  Sydney  to  England.  The 
Th/irtter  insfnuftions  to  insure  were  contained  in  the  following 
received,  and     letter*  sent  by  the  ship  Australia,  addressed  by  the 

the  agent  hav.  * 

ing  waited        pbiqtiff  to  the  defendants,  and  dated  Sydney f  28th  of 

more  than 

thirty  days,        ifaja  1627 1 ' —  "  1  will  thank  you  to  effect  insurance,  at 

effected  an  in*  •  •  #•  •  ,  •  « ^ 

surancethrough  iparket.pnce,  on  forty-nine  casks,  containing  4175  New 

ofa'broker!  °n  fyakftd  .far  seal  skins,  shipped  to  the  consignment  of 

underwrite  ^  W*  EmmeU  per  Cumberland,  or,  in  case  of  death,  to 

^led.tancf"  your  ^owe>  fo*  which  purpose  I  enclose  you  the  bill  of 

when  the  letter  lading.     The  Cumberland  left  Port  Jackson  for  London 

ordering  the 

insurance  was     via  Hobart-Town,  on  the  27th  of  April  1827,  and,  by 

written,  but  did 

not  state  when  letters  received  from  Mr.  Emmett,  was  at  Hobart  Town 
nor  the  or.ier '  on  the  10th  of  May  1827,  and  was  expected  to  sail  from 
da^  tfter'the     thence  in  ten  or  fourteen  days  from  that  date.    Insur- 

receipt  of  it, 

before  effecting  the  insurance.  The  C.  never  arrived.  The  assured  brought  an  action  on 
the  policy  against  the  insurers,  but  failed,  on  account  of  the  suppression  of  facts  by  the 
broker.  In  an  action  by  the  assured  against  the  broker,  for  negligence  in  effecting  the 
policy ;  Held,  that  the  evidence  of  underwriters  and  brokers  was  not  admissible  to  shew, 
that  in  their  opinion  the  matters  not  communicated  were  material. 

ance 
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ance  to  be  effected  on  the  goods  shipped  to  my  consign*  1339; 
ment,  and  the  freight  payable  at  New  South  Wales*  I 
wish  the  goods  to  be  shipped  by  two  or  three  oppor- 
tunities, and,  if  practicable,  by  vessels  coming  direct  to 
Sydney.  To  give  every  chance  to  Mr.  Emmetfs  arrival 
in  England,  I  have  directed  my  friend  Mr,  Harris  not 
to  deliver  this  until  thirty  days  after  the  arrival  of  the 
Australia  in  London;  and  should  Mr.  Emmett  arrive 
after  you  have  fulfilled  these  instructions,  you  will  com- 
municate to  him  what  you  have  done,  it  having  been 
mutually  agreed  upon,  previous  to  his  leaving  New 
South  Wales,  that  in  case  of  any  accident  to  hhn  you 
should  be  appointed  agent  of  this  concern.  In  confirm- 
ation of  which,  I  annex  a  copy  of  my  letter  to  you  per 
Cumberland"  The  foregoing  letter  was  in  a  cover,  on 
which  were  written  the  following  words:  — "  This 
letter  is  to  be  delivered  by  Mr.  Harris  to  Mr.  Emmett, 
If  he  has  arrived,  and,  if  not,  to  be  retained  in  Mr. 
Harries  possession  thirty  days  from  the  date  he  receives 
it,  and  then  to  be  delivered  to  Messrs.  Richards,  M'In- 
tosh,  and  Co.,  London"  The  Australia  arrived  in Lon* 
don  on  the  5th  of  October  1827,  and  on  the  8th  the 
letter  was  delivered  to  Mr.  Harris,  who  resided  in 
London.  He  retained  the  letter  for  thirty-six  days, 
that  is  to  say,  until  the  13th  of  November  following; 
and  no  news  having,  up  to  that  time,  been  received 
by  him  of  the  ship  Cumberland,  or  of  Mr.  Emmett, 
who  was  coming  on  board  of  her,  he  (Harris)  then 
delivered  the  letter  to  Richards,  M'Intosh,  and  Co*, 
and  they  then  delivered  it  to  their  broker,  who  effected 
a  policy.  The  latter  told  the  underwriters  when  the 
Cumberland  sailed,  the  date  of  the  letter,  and  the  place 
from  whence  it  was  written,  but  did  not  state  to  them 
Vol.  V.  3  1  that 
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RlOKAKPg. 


that  the  letter  had  been  in  England  thirty  days,  nor  the 
order  to  wait  thirty  days  after  the  receipt  of  it  before 
effecting  the  insurance.  The  Cumberland  never  arrived, 
and  an  action  was  brought  on  the  policy  of  insurance  by 
BSckards  and  Co.,  as  the  agents  of  the  plaintiff,  against 
Murdoch^  one  of  the  underwriters.  At  the  trial  of  that 
cause,  several  underwriters  were  called  as  witnesses, 
who  stated  that,  in  their  judgment,  the  matters  not  com- 
municated to  the  underwriter  were  material;  and  the 
jury  being  of  opinion  that  a  material  part  of  the  letter 
had  been  concealed,  found  a  verdict  for  the  under- 
writers. A  rule  nisi  for  a  new  trial  was  afterwards 
granted,  and  cause  was  shewn  against  the  rule  (a);  and 
this  Court,  after  taking  a  week's  time  to  consider  of  their 
judgment,  discharged  the  rule  for  a  new  trial,  on  the 
ground  that,  even  without  evidence  of  the  opinion  of 
the  underwriters,  the  jury  would  have  been  bound  to 
find  that  the  part  of  the  letter  not  communicated  to  the 
underwriters  was  material.  The  plaintiff  then  brought 
the  present  action  against  the  defendants  for  not  using 
proper  care  and  diligence  in  effecting  the"  insurance* 
Several  underwriters  and  insurance  brokers  were  called 
as  witnesses  on  the  part  of  the  plaintiff,  and  the  letter 
and  envelope  were  placed  in  their  hands,  and  they  were 
then  asked  whether  it  was  material  to  have  commu- 
nicated the  fact  that  such  letter  had  arrived  in  this 
country  thirty  days  before  effecting  the  insurance.  The 
answer  was,  that  it  was  material.  These  witnesses  also 
stated,  that  if  they  had  been  apprised  of  the  fact,  and 
had  been  asked  to  insure  the  vessel,  they  would  have 
required  a  higher  premium  than  that  which  the  defend- 


(a)  Rkkords  v.  Murdoch,  10  B.  $  C  527. 


ante 
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Mo- 


unts had  paid.  This  evidence  was  objected  to  by  the 
counsel  for  the  defendants,  as  being  mere  matter  of 
opinion,  but  was  received  on  the  authority  of  Bickards 
v.  Murdoch.  The  Lord  Chief  Justice  told  the  jury  to 
find  for  the  plaintiff,  if  they  thought,  on  the  evidence, 
the  defendant  had  been  guilty  of  gross  negligence.  The 
jury  found  a  verdict  for  the  plaintiff.  A  rule  nisi  having 
been  obtained  for  a  new  trial,  on  the  ground,  first,  that 
the  evidence  of  the  underwriters  was  improperly  re- 
ceived ;  and,  secondly,  that  the  defendant's  omission  to 
communicate  to  the  underwriters  the  time  when  the 
letter  was  received,  was  not  gross  negligence,  but  a 
mere  error  in  judgment, 


1838. 

Cawmu 

RlfKft  Wfr 


F.  Pollock  and  Follett,  in  Trinity  term  1833,  shewed 
cause,  (a)  The  question  of  negligence  was  for  the  jury. 
The  defendants,  as  commercial  agents,  were  bound  to 
have  sufficient  skill,  and  to  use  due  care  to  make  a  valid 
and  effectual  insurance ;  and  the  evidence  of  the  brokers 
and  underwriters  shewed  that  it  was  well  known  to 
persons  conversant  with  the  business  of  insurance,  that 
the  fact  concealed  from  the  underwriters  was  material 
and  ought  to  have  been  communicated.  Secondly,  the 
evidence  of  the  underwriters  was  admissible.  In  Berton 
v.  Loughman(b)9  where  the  defence  was,  that  material 
information,  as  to  the  time  when  the  ship  sailed,  had 
been  withheld  from  the  underwriter,  and  the  letter  of 
instructions  upon  which  the  insurance  had  been  effected 
was  given  in  evidence,  Holroyd  J.  held,  that  a  witness 
conversant  with  the  subject  of  insurance  might  give  his 
opinion  as  a  matter  of  judgment,  whether  particular 

(a)  Before  Denman  C.  J.,  Littledale,  Parte,  and  Taunton  Js. 
{6)  2  Stark.  N.  P.  C  258. 

S  I  2  facta, 
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18SS.       facts,  if  disclosed,  would  make  a  difference  as  to  the 
!c""~«ll      amount  of  the  premium.     The  premium  there  had  been 
jigainst        considered  as  calculated  upon  an  ordinary  risk;  and  the 
question  was  not  what  the  private  opinion  of  the  in- 
dividual might  be  in  the  particular  case,  but  what,  in 
his  judgment,  the  general  opinion  would  be  amongst 
those  conversant  with   such  matters.     In  Bickards  v. 
Murdoch  (a),  such  evidence  was  received  by  Lord  Ten- 
terden  at  nisi  prius ;  and  a  rule  obtained  for  a  new  trial, 
on  the  ground  that  it  was  inadmissible,  was  discharged 
after  argument.     The  Court  must,  therefore,  have  been 
of  opinion  that  the  evidence  was  properly  received  (6). 
» 

Sir  James  Scarlett  and  Maule  contriL  The  evidence 
of  the  underwriters  was  not  admissible.  The  question 
was  not  one  depending  on  usage  or  science.  In  Carter 
v.  Boehm(c\  Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  Court,  said  that  the  whole  Court  thought 
that  the  jury  ought  not  to  pay  the  least  regard  to  such 
evidence, — that  it  was  mere  opinion,  not  evidence.  So 
in  Durrdl  v.  Bederley  (d),  Lord  Chief  Justice  Gibbs,  at 
nisi  prius,  said,  that  the  opinion  of  underwriters  a*  to 
the  materiality  of  facts,  and  the  effect  they  would  have 
had  on  the  premium,  was  not  admissible  in  evidence. 
Secondly,  the  defendants  were  not  guilty  of  gross 
negligence.  Before  the  decision  in  Bickards  v.  Mur- 
doch (a),  it  was,  at  least,  doubtful  whether  the  assured 
were  bound  to  communicate  to  the  underwriters  the 
time  when  the  letter  of  instructions  had  arrived.  This 
Court,  after  argument,  thought  it  necessary  to  take  a 
week's  time  to  consider  of  their  judgment.     Surely  a 

(a)  10B.$C.  527.  (6)  See  2Starkie  on  Evidence,  648,  9. 

(c)  3  Ztem  1905.  (rfj  Bolt's  AT.  P.  C.  283. 

com- 
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commercial  agent  could  not  be  bound  to  know  a  point  1833* 
of  law  which,  at  that  time,  was  so  doubtful.  If  a  special 
verdict  had  been  found  in  Richards  v.  Murdoch  (a),  and 
this  Court  had  given  judgment  for  the  plaintiff,  and  that 
judgment  had  been  reversed  in  the  House  of  Lords, 
would  the  defendant  then  have  been  liable?  Besides, 
here  the  plaintiff  was  himself  in  fault,  having  given 
express  directions  that  the  letter  should  not  be  com- 
municated within  thirty  days. 

Cur.  adv.  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court. 

This  action  was  brought  by  a  merchant  residing  in 
New  South  Wales  against  his  correspondent  in  London 
for  negligence  in  effecting  a  policy  of  insurance,  by 
means  of  which  the  plaintiff  was  prevented  from  re- 
covering against  the  underwriters.  The  negligence 
consisted  ip  the  defendant's  concealing  from  them,  at 
the  time  of  effecting  the  policy,  a  material  fact  within 
his  knowledge.  In  Hilary  term  a  rule  for  a  new  trial 
was  obtained  on  various  grounds.  It  was  argued  that 
the  fact  concealed  was  not  material;  and  the  case  of 
Richards  v.  Murdoch  (a),  in  which  it  was  held  to  be  so, 
was  denied  to  be  law :  at  any  rate,  as  that  case  appears 
to  be  at  variance  with  former  decisions,  it  was  strongly 
urged  that  a  commercial  man  might  be  ignorant  of  such 
a  legal  point  without  gross  negligence.  The  plaintiff 
was  also  said  to  be  precluded  from  recovering,  because 
he  did  not  intend  that  the  fact  should  be  communicated. 
Lastly,  some  of  the  evidence  was  objected  to,  as  re- 

(a)  10  B.  i  C.  527. 

3  I  3  ceived 
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CAMraiLL 


writers  having  been  asked,  not  on  a  matter  of  practice 
ogam*  in  their  professions,  but  on  one  of  the  points  on  which 
the  jury  were  to  pronounce  their  verdict ;  u  e.  whether 
the  fact  concealed  was  or  was  not  material,  and  ought 
to  have  been  communicated  to  the  underwriters. 

Without  saying  that  the  verdict  appears  in  all  other 
respects  satisfactory  to  the  Court,  we  are  of  opinion, 
that  the  rule  for  a  new  trial  must  be  made  absolute  on 
this  last  ground. 

Witnesses  conversant  in  a  particular  trade  may  be 
allowed  to  speak  to  a  prevailing  practice  in  that  trade ; 
scientific  persons  may  give  their  opinion  on  matters  of 
science;  but  witnesses  are  not  receivable  to  state  their 
views  on  matters  of  legal  or  moral  obligation,  nor  on  the 
manner  in  which  others  would  probably  be  influenced, 
if  the  parties  had  acted  in  one  way  rather  than  another. 
In  the  great  case  of  Carter  v.  Boehm  (a),  a  broker,  who 
was  called  as  a  witness  for  the  plaintiff,  stated,  on  cross- 
examination,  that,  in  his  opinion,  certain  letters  ought 
to  have  been  disclosed,  and  that  if  they  had,  the  policy 
would  not  have  been  underwritten.  The  jury,  however, 
found,  against  the  witness's  opinion,  a  verdict  for  the 
plaintiff.  When  his  opinion  was  pressed,  as  a  ground 
for  a  new  trial,  Lord  Mansfield,  in  the  name  of  the 
whole  Court,  declared  that  the  jury  ought  not  to  pay 
the  least  regard  to  it,  that  it  was  mere  opinion,  and  not 
evidence.  The  same  doctrine  is  laid  down  in  a  case  of 
Durrell  v.  Bederty{b)  by  C.  J.  Gibbs,  though  he  re- 
ceived the  evidence  on  great  pressure.  He  said,  "  The 
opinion  of  underwriters  on  the  materiality  of  facts,  and 
the  effect  they  would  have  had  upon  the  premium,  is 

(«)  3  Burr.  1905.  1913,  1914.  (A;    ffolt%$  Y.  P.  C  285. 

not 
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not  admissible  in  evidence.  Lord  Mansfield  and  Lord  1833. 
Kenyan  discountenanced  this  evidence  of  opinion,  and 
I  think  it  ought  not  to  be  received.  It  is  the  province  against 
of  a  jury  and  not  of  individual  underwriters,  to  decide 
what  facts  ought  to  be  communicated.  It  is  not  a 
question  of  science,  in  which  scientific  men  will  mostly 
think  alike,  but  a  question  of  opinion,  liable  to  be  go- 
verned by  fancy,  and  in  which  the  diversity  might  be 
endless.  Such  evidence  leads  to  nothing  satisfactory, 
and  ought  on  that  ground  to  be  rejected."  In  some 
more  recent  cases,  such  questions  have  certainly  been 
proposed  to  witnesses:  but  they  have  passed  without 
objection.  And  it  may  be  observed,  that  the  answers 
will  often  imply  no  more  than  scientific  witnesses  may 
properly  state,  —  their  opinion  on  some  question  of 
science.     This  is  especially  true  of  medical  opinions. 

In  Rickards  v.  Murdoch  (a)  indeed,  out  of  which  the 
present  case  arises,  this  kind  of  testimony  was  received. 
In  giving  judgment  on  the  motion  for  a  new  trial,  Lord 
Tenterden  did  not  expressly  defend  its  admissibility,  but 
his  words  are  in  the  alternative.  "  If  such  evidence  is 
rejected,  the  Court  and  jury  must  decide  the  point  ac- 
cording to  their  own  judgment,  unassisted  by  that  of 
others.  If  they  are  to  decide,  all  the  Court  agree  in 
thinking  that  the  letter  was  material,  and  ought  to  have 
been  communicated,  and  that  a  jury  would  have  been 
bound  to  come  to  that  conclusion." 

Now,  this  mode  of  disposing  of  the  question  does 
not  appear  to  the  Court,  on  reflection,  to  be  quite 
correct  But  we  think,  that  as  the  jury  are  to  decide 
on  the  materiality  of  facts,  and  the  duty  of  disclosing 

(a)  10  D.  4-  C.  527. 

3  I  4*  them, 
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them,  this  verdict,  founded  in  some  degree  on  evidence 
that  could  not  legally  be  received,  ought  to  be  Bet  aside. 
The  rule  for  a  new  trial  must,  therefore,  be  made 
absolute. 

Rule  absolute,  (a) 

(a)  The  ami*  was  not  tried  a  second  time,  but  was  compromised. 


Brown  against  Dean. 


A,  being  ar- 
rested and  in 
custody  of  the 
sheriff  at  the 
suit  of  B. 


T\ECLARATION  in  assumpsit  stated  that  at  the 
time  of  the  promise  thereinafter  mentioned,  John 
Bamford  was  detained  in  the  custody  of  the  sheriff  of 
upon  a  writ  in-   Warwick s/ lire  at  the  suit  of  the  plaintiff  in  an  action  in 

dorsed  "  oath  r 

for  76L  ;••  a,  the  Court  of  Exchequer,  for  the  recovery  of  a  certain 
debt,  to  wit,  a  debt  of  76/.  due  from  Bamford  to  the 
plaintiff,  and  thereupon  on  the  25th  of  January  1832, 

mUsory  note  at  *n  consideration  that  the  plaintiff  would  give  and  pro- 


in  considera- 
tion of  B.  dis 
charging  A., 
undertook  to 


six  months, 
"tor  IQs.  in  the 
pound  for  the 
debt,"  on  the 
arrival  of  the' 
discharge: 

Held,  that 
this  sufficiently 
appeared  to  be 
a  promise  to 
pay  10*  in  the 
pound  upon 
the  debt  for 
which  A,  was 
arrested  and 
then  in  cus- 
tody, and  was 
properly  de- 
clared on  as 
such: 

Held,  also, 
that  the  sum 
indorsed  on 
the  writ  was 
sufficient  evi- 
dence of  the  amount  for  which  A.  had  been  arrested,  and  that  no  demand  of  the  note 
was  necessary  to  enable  plaintiff  to  commence  this  action. 

Of 


cure  the  discharge  of  Bamford  from  such  detainer  and 
custody,  defendant  promised  the  plaintiff  that  he  would 
give  him  his  (defendant's)  promissory  note  for  10s.  in 
the  pound  on  the  said  debt;  that  the  plaintiff  confiding, 
&c,  did  give  and  procure  such  discharge,  and  that 
Bamford  was  discharged  accordingly,  of  which  the  de- 
fendant had  notice.  The  declaration  then  averred,  that 
the  defendant  was  requested  to  deliver  the  promissory 
note,  but  neglected  and  refused  to  deliver  or  send  the 
same  or  pay  the  amount,  and  that  the  sum  of  76/.  still 
remained  unpaid.  Plea,  general  issue.  At  the  trial 
before  Denman  C.  J.  at  the  Spring  assizes  for  Warwick, 
1833,  the  Plaintiff  proved  that  before  and  on  the  26th 


v 
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of  January  1832,  John  Bamford  was  in  gaol  in  the        1833. 
custody  of  the  sheriff  of  Warwickshire)   that  he  was  .        . 

committed  to  such  custody  at  the  suit  of  the  plaintiff,  aghfna 
that  the  latter  on  the  30th  of  January  gave  authority 
to  the  gaoler  to  discharge  Bamfordy  and  that  he  was 
thereupon  discharged.  The  writ  of  quo  minus  in 
the  action  of  Brown  v.  Bamford  in  the  Exchequer, 
indorsed  "  Oath  for  76/./'  together  with  the  sheriff's 
return  of  cepi  corpus,  was  proved  by  the  late  under-  - 
sheriff's  clerk.  The  plaintiff  also  put  in  the  following 
letter,   dated  25th  January  18S2,   from  defendant  to  .....< 

plaintiff:   M  My  daughter  received  a  letter  from  you, 
saying,  if  I  would  give  you  my  promissory  note,  at  six 
months,  for  105.  in  the  pound  for  the  debt,  and  pay  then      '      v*  ' 
costs,  you  would   give  John   Bamford  his   discharge*  > 
This  I  will  do  for  the  sake  of  my  unhappy  daughter   . 
and  her  family;  therefore,  if  you  will  instantly  send  { 

his  discharge,  on  the  arrival  of  it,  I  hereby  promise  to 
send  you  the  above  note."  No  request  to  deliver  the  . 
promissory  note  was  proved.  It  was  objected  by  the 
defendant's  counsel  that  there  was  no  evidence  of  any  > 
debt  due  from  Bamford  to  the  plaintiff.  The  Chief 
Justice  nonsuited  the  plaintiff,  giving  leave  to  him  to 
enter  a  verdict  for  38/.  A  rule  nisi  having  been  ob- 
tained for  this  purpose, 

Adams  Serjt.  and  R.  Hayes  in  this  term  shewed  cause. 
It  was  necessary  to  prove  a  request  by  the  plaintiff  to  the 
defendant  to  give  the  promissory  note;  for  the  agree- 
ment is  equivalent  to  a  promise  to  pay  a  collateral  sum 
on  request,  and  then  an  actual  request  ought  to  be  made 
before  the  action  is  brought,  according  to  the  rule  laid 
down  in  Biris  v.  Trippet  (a).    {Parke  J.    Where  it  is 

(a)  1  Saund.  32. 

•  part 
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18S3.       part  of  the   contract  that  the  thing  agreed   for  shall 
r  be  done  on  request,  it  must  be  proved,  but  here  the 

win*  agreement  by  the  defendant  is  not  to  give  the  pro- 
missory note  on  request,  but  absolutely  on  the  arrival 
of  Bamford9  s  discharge.  Denrnan  C.  J.  By  the  terms 
of  the  agreement,  the  promise  to  give  the  note  is  made 
to  depend  on  the  arrival  of  BamforcTs  discharge,  not  on 
any  request  to  be  made  by  the  plaintiff.]  But,  secondly, 
there  was  no  evidence  of  any  debt  due  from  Bamford  to 
the  plaintiff.  The  declaration  alleges  that  Bamford  was 
detained  in  custody  in  an  action  for  the  recovery  of  a 
debt  due  from  him  to  the  plaintiff:  and  as  that  aver- 
ment cannot  be  wholly  struck  out  of  the  declaration 
without  destroying  the  plaintiff's  right  of  action,  it 
must  be  proved;  Williamson  v.  Allison  (a),  per  Law- 
rence J. ;  Parker  v.  Fenn  (6) ;  Webb  v.  Heme  (c).  [  Tawv- 
ton  J.  The  undertaking  itself  recognises  the  existence 
of  some  debt,  which  distinguishes  this  from  cases  where 
there  was  no  such  admission  by  the  defendant  Den- 
man C.  J.  That  brings  it  to  the  question,  what  is  the 
meaning  of  the  words  in  the  agreement  "Me  debt?" 
Do  they  import  the  debt  for  which  Bamford  was  then 
detained  in  custody,  or  some  other  debt  then  existing 
between  the  parties  ?(rf)]  There  is  no  proof  that 
the  defendant  promised  to  pay  10s.  in  the  pound  on  a 
debt  of  any  specific  amount.  There  is  nothing  to  con- 
nect the  promise  of  the  defendant  with  the  amount  of 
the  debt  indorsed  on  the  writ  That  amounts  to  no 
more  than  a  mere  statement  by  the  plaintiff  or  his 
attorney,  that  the  defendant  owed  the  plaintiff  that 
sum.  Assuming  that  the'  agreement  contains  an  ad- 
mission of  some  debt,  the  amount  of  which  is  not  ascer- 

(«)  2  Fast,  452.  (A)  Q  Esp.  X.  P.  C.  477. 

(c)  I  Bos.  $  Put.  781.  (d)  See  Shorlrede  v.  Cheeky  \A.$E.  57. 

tained, 
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tained,  the  plaintiff  can  recover  no  more  than  nominal        1883* 
damages* 


Goidbum  Serjt.  and  M.  D.  Hill  contra.  The  true 
construction  of  this  agreement  is,  that  the  defendant 
thereby  promised  to  pay  10s.  in  the  pound,  not  on  any 
debt  existing  between  the  parties,  but  on  the  debt  for 
which  an  action  had  been  brought  in  the  Exchequer,  and 
for  which  Bamford  had  been  arrested  and  was  detained 
in  custody.  The  defendant,  by  his  undertaking,  admits 
that  a  debt  had  been  ascertained  to  be  due  from  Bam- 
ford  to  Brown,  for  be  promises  Broom  to  pay  10s.  in  the 
pound  on  the  debt  and  costs.  The  agreement,  there* 
fore,  is  to  pay  half  of  an  ascertained  sum,  and  that  is 
shewn  by  the  evidence  to  be  76/.  For  although  the 
indorsement  of  the  writ  may  not  be  evidence  of  any 
debt  actually  due,  it  is  evidence  of  the  sum  for  the  re* 
covery  of  which  the  plaintiff  had  brought  his  action, 
and  in  respect  of  which  Bamford  had  been  arrested  and 
was  detained  in  custody.  That  is  the  debt  for  which 
the  defendant  undertakes  to  give  his  promissory  note. 

Denman  C.  J.  This  case  turns  on  a  very  special 
agreement  contained  in  a  letter  from  the  defendant  to 
the  plaintiff.  The  letter  refers  to  a  proposal  by  the 
plaintiff,  that  if  the  defendant  would  give  the  plaintiff  a 
note  at  six  months  for  105.  in  the  pound  for  the  debt, 
and  pay  the  costs,  he,  the  plaintiff,  would  give  John 
Bamford  his  discharge;  and  the  defendant  promises, 
that  if  the  plaintiff  will  instantly  send  Bamford! % 
discharge,  on  the  arrival  of  it  he,  the  defendant,  will 
send  the  above  note.  At  the  trial  it  occurred  to  me 
that,  as  the  promise  was  to  pay  10s.  in  the  pound  on  the 
debt,  proof  of  a  debt  of  some  specific  amount  should  be 

given; 


Brown 

aftthut 

DSAM. 
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1895.        given;  but  it  appears  to  me  now  that  there  was  suffi- 
Z  cient  evidence  of  the  contract  set  out  in  the  declaration. 

jiKOWH 

against        The  declaration  states  that  Bamfbrd  was  detained  in 

DiAW.  ... 

custody  at  the  suit  of  the  plaintiff,  in  an  action  in  the 
Court  of  Exchequer,  for  the  recovery  of  a  certain  debt, 
to  wit,  a  debt  of  76i ;  and  that  thereupon,  in  consider- 
ation that  the  plaintiff  would  procure  the  discharge  of 
Bamfbrd  from  such  custody,  defendant  promised  that  he 
would  give  the  plaintiff  his  promissory  note  for  10s.  in 
the  pound  of  the  said  debt ;  that  is,  the  debt  for  which 
Bamfbrd  was  detained  in  custody,  and  for  the  recovery 
of  which  the  action  had  been  brought  at  the  suit  of  the 
plaintiff  in  the  Exchequer.  The  question  is,  whether 
there  is  any  evidence  to  shew  what  that  debt  was.  The 
proof  was,  that  the  detainer  was  for  76/.;  from  the 
undertaking  of  the  defendant  referring  to  the  detainer, 
it  may  be  inferred  that  the  parties  had  already  ascer- 
tained the  debt  to  be  of  the  amount  for  which  Bamfbrd 
was  detained  in  custody  in  the  action  in  the  Exchequer. 
There  was,  therefore,  no  variance,  and  there  was  evi- 
dence at  the  trial  that  the  detainer  was  for  76&,  because 
that  was  the  sum  indorsed  on  the  writ,  and  which  the 
plaintiff  swore  to  as  the  debt :  for  that  sum  Bamford 
was  arrested  and  detained  in  custody.  The  writ  and  the 
indorsement  on  it  (which  is  required  by  2  W.  4.  c.  89.)  (a) 
are  evidence  to  shew  the  amount  for  which  Bamfbrd 
had  been  arrested. 

Parke  J.  I  have  had  considerable  doubts  in  the 
course  of  the  argument,  and  at  one  time  was  disposed  to 
think  there  was  a  variance  between  the  allegation  and 
the  proof;  but  on  looking  more  narrowly  into  the  case, 
I  incline  to  think  the  declaration  is  supported  by  the 

(a)  See  Schcd.  No.  4. 

evidence. 
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evidence.     The  declaration  states  that  Bamford  was  de-        1838* 
tained  in  custody  in  an  action  brought  in  the  Exchequer  - 

by  the  plaintiff  for  the  recovery  of  a  certain  debt,  to  wit,  ogim* 
a  debt  of  76/.,  due  from  Bamford  to  the  plaintiff;  that 
is,  that  an  action  was  brought  for  the  recovery  of  a  debt, 
and  that  that  debt  was  due  from  Bamford  to  the  plain- 
tiff. It  then  states  that  in  consideration  that  the  plain- 
tiff would  discharge  Bamford  horn  such  detainer  (that  is, 
the  detainer  in  the  said  action),  the  defendant  promised 
to  give  him  his  promissory  note  for  10s.  in  the  pound 
on  the  said  debt;  that  is,  the  debt  due  from  Bamford  to 
Brown  for  which  the  action  had  been  brought.  Tbeo, 
looking  at  the  contract  itself,  I  think  the  construction  put 
on  it  by  the  counsel  for  the  plaintiff  is  right,  and  that 
the  promise  is  to  pay  half  of  an  ascertained  debt.  There 
was  no  evidence  of  any  dispute  between  the  parties  a» 
to  the  amount :  for  the  letter  of  the  defendant  admits 
the  debt  to  be  the  sum  for  which  the  action  was 
brought;  the  defendant  does  not  stipulate  for  any 
further  enquiry  as  to  the  amount.  Then  the  only  re- 
maining question  is,  for  what  amount  that  action  really 
was  brought.  Now  the  act,  2  W.  4.  c.  89.,  requires  the 
amount  for  which  a  party  is  to  be  held  to  bail  to  be 
indorsed  on  the  writ ;  the  indorsement  then  is  evidence 
of  the  amount  for  which  the  action  is  brought. 

Taunton  J.  I  entirely  concur  in  the  answer  given, 
during  the  argument,  to  the  first  objection.  Upon 
the  principal  question  my  opinion  has  fluctuated  during 
the  course  of  the  argument,  but  I  now  think  that  the 
plaintiff  is  entitled  to  have  a  verdict  entered  for  him. 
AH  the  averments  in  the  declaration  have  been  proved* 
The  declaration  states  that  Bamford  was  detained  in 

custody 
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18  S3.        custody  at  the  suit  of  the  plaintiff,  in  an  action  in  the 
""  Court  of  Exchequer:   there  is  no  doubt  about  that: 

Blow*  ^ 

qprn*  "  and  ihat  the  action  was  brought  for  the  recovery  of  a 
certain  debt,  to  wit,  a  debt  of  76/.,  due  from  Bamford 
to  the  plaintiff."  Looking  at  the  terms  of  the  defend- 
ant's undertaking,  I  think  that,  although  there  was  no 
extrinsic  evidence  of  any  debt  due  from  Bamford  to  the 
plaintiff,  yet  when  the  defendant  says  that  he  will  give  a 
promissory  note  for  105.  in  the  pound  on  the  debt,  and 
pay  the  costs,  upon  the  arrival  of  a  discharge,  that  is  an 
admission  that  there  is  a  debt  due,  and  that  it  is  of  the 
amount  for  which  the  discharge  is  to  be  given.  That 
the  action  Was  brought  for  the  recovery  of  a  certain 
debt  due  from  Bamford  to  Brown,  therefore,  is  perfectly 
clear;  but  the  amount  of  that  debt  is  said  not  to  be 
proved ;  the  proof,  however,  was,  that  the  action  against 
Bamford  was  brought  for  the  recovery  of  a  debt  of  76L 
The  indorsement  on  the  writ  is  the  best  evidence  of 
that  Looking  at  each  averment  separately,  I  think 
they  are  proved. 

Patteson  J.  The  principal  question  in  this  case  is, 
whether  there  is  a  variance  between  the  allegation  and 
proof;  and  I  think,  upon  the  whole,  there  is  not.  The 
declaration  alleges,  that  Bamford  was  detained  in  cus- 
tody for  a  debt  for  which  an  action  bad  been  brought. 
By  the  guarantee,  the  defendant  promises  to  give  his 
note  for  10s.  in  the  pound  for  the  debt  and  to  pay  the 
costs ;  the  promise,  therefore,  is  to  give  his  promissory 
note  for  10s.  in  the  pound  on  a  debt  actually  subsisting, 
for  which  Bamford  had  been  arrested,  and  for  which 
the  discharge  was  to  be  given.  The  indorsement  on  the 
writ  is  good  evidence  to  shew  that  the  amount  of  the 

sum 
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sum  which  the  party  bringing  the  action  claimed  to 
recover  was  76/.  It  was  unnecessary  to  prove  the 
averment  in  the  declaration  of  a  request  to  give  the  note,  ag«in* 
because,  by  the  contract  between  the  parties,  it  was  to 
be  given  on  the  arrival  of  the  discharge.  The  rule  for 
a  new  trial  must  be  made  absolute. 

Rule  absolute. 


The  Kino  against  Jefferson.  Thursday, 

°  Nop.  23d. 

A  RULE  was  obtained  in  last  Trinity  term,  calling  A  quo  war 
-  m  information 

uponflooert  Jefferson  to  shew  cause  why  an  inform*  was  moved  for 

■  o  iii<  against  an 

ation,  in  the  nature  of  a  quo  warranto,  should  not  issue,  officer  elected 

requiring  him  to  shew  by  what  authority  he  claimed  and  tbc  ground  that 

exercised  the  office  of  one  of  the  trustees  for  carrying  |j0J^0f  {heper" 

into  effect  the  several  acts  of  parliament  for  regulating  JJJJ^^  "^ 

the  harbour  of  Whitehaven  in  Cumberland.   The  grounds  lified5  bu* lt 

0  was  not  shewn 

stated  were,  "  that  a  majority  of  the  persons  admitted  for  whom  the 

votes  of  those 

to  vote  at  his  supposed  election  to  that  office  were  not  persons  were 
qualified  to  vote ;  and  that  it  did  not  appear  at  the  said      Held,  that 
election  that,  he,  22.  J.,  had  a  sufficient  number  of  legal  ™n  thVofficeT 
votes  to  entitle  him  to  the  said  office."     By  several  acts  £^Jto" 
of  parliament,  recited  and  continued  by  56  G.  3.  c  xliv.,  Prove  '£■  •J*0" 

r  ^  *  tion  valid,  but 

(local  and  public),  it  is  provided  that,  upon  a  certain  it  lay  on  the 

opposing  par- 

day  in  every  third  year,  from  and  after,  &c,  fourteen  ties  to  shew 
persons  shall  be  chosen,  nominated,  and  appointed  by  practicable) 
ballot  by  the  majority  of  the  inhabitants  of  the  town  of  jomy  was 
Whitehaven  at  the  time  of  such  election  dealing  by  way  ^a  votes/ 
of  merchandise  in  goods  subject  to  certain  duties,  or 
being  master,  or  having  not  less  than  a  sixteenth  share, 
of  any  vessel  then  belonging  to  the  harbour  of  White- 

haven9 
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1833.  haven,  which  persons  so  elected  shall  (with  certain 
others)  be  trustees  for  carrying  the  said  several  acts 
into  execution.  It  was  stated  on  affidavit  in  support 
of  the  rule,  that,  on  the  day  of  election  (August  3d), 
in  the  year  1832,  a  ballot  was  taken  for  the  election  of 
such  trustees,  and  twenty-eight  persons  were  balloted 
for  as  candidates;  that  1060  persons  voted;  that  Jef- 
ferson had  578  votes  (the  largest  number  obtained  by 
any  candidate  except  one),  and  was  one  of  the  fourteen 
declared  to  be  elected,  and  had  since  taken  upon  him 
the  office ;  that  the  lowest  number  of  votes  for  any  can- 
didate elected  was  497,  and  the  highest  number  for  a 
candidate  not  elected,  495.  One  of  the  affidavits,  made 
by  a  person  who  assisted  in  taking  the  ballot,  stated 
that  all  persons  were  admitted  to  vote  who  asserted 
themselves  to  be  qualified  as  dealers.  Another  affidavit 
stated  the  belief  of  the  deponent,  founded  upon  his 
knowledge  of  the  town  and  inhabitants,  and  upon  en- 
quiries made  by  him,  that  the  majority  of  the  persons 
who  voted  for  Jefferson  were  not  qualified  inhabitants, 
and  were  persons  not  dealing,  or  only  dealing  colour- 
ably,  in  articles  subject  to  the  duties,  or  were  persons  to 
whom  shares  in  vessels  had  been  conveyed  for  the  pur- 
pose of  the  election,  and  who  were  not  beneficially 
interested  therein ;  and,  further,  that  if  none  but  qua- 
lified persons  had  voted,  Jefferson  would  not  have  been 
elected ;  and  that  several  of  the  candidates  not  elected 
had  a  majority  over  him  of  legal  votes.  There  were 
also  affidavits  giving  a  list  of  about  600  persons  who 
had  voted  as  dealers  qualified  under  the  statutes,  but ' 
who,  it  was  alleged,  were  not  so  qualified,  and  of  about 
thirty  others,  who  had  voted  as  ship-owners,  to  whose 
qualification  there  were  also  objections  made.     It  was 

not 
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not  ascertained  (except,  in  three  or  four  instances,  by  the  I8S&. 
affidavits  of  the  voters  themselves,  now  put  in)  for  whom 
any  of  the  disputed  votes  had  been  given.  In  opposition 
to  the  rule  a  great  number  of  affidavits  were  filed,  deny- 
ing the  alleged  incompetency  of  the  voters,  and  shewing 
that  parties  wishing  to  dispute  the  qualification  of  voters 
had  an  opportunity  of  doing  so  as  they  came  to  ballot, 
and  that  the  votes  of  some  were  in  fact  refused,  upon 
objections  so  taken. 

Sir  James  Scarlett  now  shewed  cause*  Assuming 
that  this  is  an  office  for  which  a  quo  warranto  would 
lie,  no  defect  of  tide  is  shewn.  Nothing  is  stated  as  to 
any  persons  who  voted  for  Mr.  Jefferson,  but  a  belief 
that  many  of  those  who  did  so  were  not  qualified.  It 
is  not  said  that  any  were  objected  to  as  they  came  up. 
The  Court  here  called  upon 

Coltman  (with  whom  was  Wtghtman)  contra.  There 
must  be  some  mode  of  ascertaining  whether  the  party 
elected  had  a  majority  of  good  votes  or  not,  and  this  is 
a  proper  course  for  bringing  it  in  question.  [Parke  J. 
It  has  been  objected  in  this  Court  before,  to  the  taking 
of  votes  by  ballot  on  the.  election  of  a  minister  by 
parishioners,  that  it  made  a  scrutiny  impracticable,  (a)} 
Here  it  is  sworn  in  support  of  the  rule,  that  there  were 
600  bad  votes;  the  party  shewing  cause  must  prove  that 
he  had  not  such  a  number  of  those  bad  votes  as  would 
turn  the  election  against  him.  {Denman  C.  J.  The  bad 
votes  may  be  sifted  off  as  the  voters  come  into  the  room ; 
but  when  they  have  been  admitted  to  ballot,  how  can 

(a)  See  Faulkner  v.  Elger,  4  B.  $  C.  455,  457. 

Vol,  V.  3  K  any 
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]  833.       any  scrutiny  take  place  ?]    A  candidate  might  prove  that 

he  was   duly  elected.     Suppose,  for  instance,   1000 

Too  King 
against        persons  vote  in  all:  it  would  not  be  possible,  by  merely 

striking  out  GOO  as  bad  from  the  whole  number  given, 
to  ascertain  which  candidate  was  duly  elected;  but  if  one 
could  shew  that,  after  deducting  600  from  those  given 
for  him,  he  had  still  300  good  ones,  it  would  be  im- 
possible for  any  other  candidate  to  shew  more  than  100 
good  votes.  There  is  no  hardship  in  requiring  this.  If 
a  quo  warranto  went,  the  party  must  prove  affirmatively 
that  he  was  duly  elected;  for  that  purpose  he  might 
produce  the  persons  who  voted.  \Denman  C.  J.  That 
would  be  against  the  principle  of  the  ballot.  Taunton  J. 
Upon  this  application  it  is  for  you  to  impugn  the  title; 
you  are  not  to  ask  the  Court  for  a  fishing  information. 
Parke  J.  According  to  the  mode  in  which  you  put  the 
case,  no  person  who  had  not  801  votes  could  prove 
himself  duly  elected.]  That  may  be  inconvenient,  but 
a  great  injustice  would  follow  if  some  such  proof  were 
not  required.  The  returning  officer  might  admit  whom 
he  pleased,  and  after  the  election  there  would  be  no 
means  of  investigating  the  votes.  [Taunton  J.  That  is 
the  vice  of  the  system :  we  are  not  bound  to  find  a 
remedy  for  it.  Denman  C  J.  It  might  be  remedied  by 
pointing  out  the  bad  votes  as  they  came  in.  Parke  J. 
The  only  remedy  would  be  to  exclude  bad  votes  at 
first] 

Per  Curiam  {a).  No  prima  facie  case  is  made  for 
this  application.  The  officer  is  called  upon  to  shew 
title  without  the  possibility  of  proving  it.    All  the  bad 

(a)  PaUeson  J.  was  in  the  bail  court  bearing  motions,  Littledalc  J. 
having  gone  to  Guitdhalf. 

votes 
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votes  may  have  been  for  the  opposing  party.    The  rule  188S. 

must  be  discharged.  ^^ 

Rule  discharged,  with  costs.  ,  eg*** 

°  Jtrrzasoir. 


Grace  Pearson,  Thomas  Spedding,  and  James  **«**.  , 

Nov.  23d. 

Pearson,  against  William  Pearson. 

ASSUMPSIT  for  work  and  materials,  for  goods  sold,  B7  »  contract 
&  in  writing 

and  on  the  money  counts.     Plea,  the  general  issue,  between  plain- 

J  &  tiffs  (three 

At  the  York  Summer  assizes  1832,  a  verdict  was  taken  executors)  and 

r        t.        i   •     •«•  i  •  /•  t*    i  defendant,  (tes- 

ter the  plaintiffs,  subject  to  a  reference  of  the  cause  to  tators  heir  at 

William  Turner^  gentleman.     The  arbitrator  made  his  recilingan 

award,  in  which,  after  stating  that  the  plaintiffs  were  au^rpardes, 

executrix  and  executors  of  the  will  of  WiUiam  Pearson  that Icer?t 

goods  of  the 

deceased,  he  set  out  an  agreement  in  writing,  made,  testator  should 
March  7th,  1828,  between  the  defendant  and  the  plain-  thats,  one  of 

iii../*.    the  executors 

tin  James  Pearson  of  the  one  part,  and  the  plaintiffs  and  plaintiffs, 
Grace  Pearson  and  Thomas  Spedding  (described  in  the  the  proceeds 
said  agreement  as  two  of  the  executors  of  W.P.)  of  the  pay^lTthe" 
other  part.   The  agreement  recited  that  W.  P.  deceased,  JEJj^^' 
by  his  will,  left  all  his  real  and  personal  property  to  the  fgreed1|  *** if 
use  of  the  said  Grace,  his  widow,  during  her  life,  and  session  of  the 

said  goods,  he 

after  the  determination  of  that  estate,  to  the  use  of  would  pay  to  s. 

the  value 
thereof,  or  give 
security  for  such  payment,  on  or  before,  &c.  One  of  the  plaintiffs  and  the  defendant  also 
undertook,  if  the  proceeds  of  the  testator's  personal  property  should  not  be  sufficient  for 
payment  of  the  debts,  to  raise,  and  pay  to  5.,  a  sufficient  »um  to  enable  him  to  discharge  them. 
Defendant  took  the  goods  first  mentioned,  but  did  not  pay  for  them  or  give  security,  and 
afterwards,  finding  that  they  were  more  than  he  wanted,  he  made  a  verbal  agreement  with 
toe  plaintiffs,  that  be  should  select  so  much  of  the  goods  a*  he  wished  for,  arul  take  the  same 
at  the  prices  they  had  been  appraised  at,  and  that  the  residue  should  be  taken  and  sold  by  the 
plaintiffs.  He  accordingly  selected  and  took  such  goods,  (being  of  a  smaller  value  than  those 
first  bargained  for,)  but  did  not  pay  for  them ;  Plaintifis,  as  executors,  took  the  residue : 

Held,  that  supposing  the  action  to  be  grounded  on  the  written  contract,  &  was  named 
therein  merely  as  the  agent  of  the  plaintiffs,  and  therefore  they  need  not  declare  specially 
upon  the  contract  to  pay  the  money  to  him. 

Semble,  per  Ventnan  C.  J.  and  Parke  J.,  that  the  second  contract  might  be  considered 
as  substituted  for  the  first,  and  forming  a  new  and  distinct  ground  of  action. 

3  K  2  James, 
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18SS.        James,  his  heirs  and  assigns  for  ever,  subject,  neverthe- 
~  less,  to  the  payment  of  his  debts;  and  that  there  was 

again*        an  after-purchased  estate,  not  mentioned  in  the  will, 

Pearson.  m 

to  which  William  Pearson,  the  defendant,  was  entitled 
as  heir-at-law :  that  in  order  to  pay  the  said  debts,  and 
to  make  a  proyision  for  the  said  Grace  Pearson,  the 
said  William  and  James  had  agreed,  with  the  consent  of 
Grace  Pearson  and  Thomas  Spedding,  that  the  said 
William  and  James  should  sell  all  the  household  goods 
and  other  personal  property  in  and  about  a  certain 
messuage  called  the  Royal  Oak  Inn  (part  of  the  after- 
purchased  estate),  and  that  the  money  to  arise  there- 
from should  be  received  by  Spedding  for  and  towards 
the  payment  of  the  said  debts;  and  also  that  the  said 
messuage,  and  all  other  real  property  of  the  testator, 
should  be  appraised  and  divided,  and  that  the  defendant 
William  should  be  at  liberty  to  take  either  of  the  lots: 
and  after  these  recitals  (and  others  respecting  the 
provision  to  be  made  for  Grace  Pearson),  the  defendant 
William  Pearson  did  for  himself  agree  with  the  three 
plaintiffs,  that  in  case  he  took  possession  of  the  mes- 
suage, household  goods,  &c  above  mentioned,  he 
would,  upon  the  signing  of  that  agreement,  "pay  to  the 
said  Thomas  Spedding  the  full  value  thereof,  or  give  a 
sufficient  security  for  the  payment  of  the  same  on  or 
before  the  4th  of  April  then  next:"  and  the  defendant 
and  James  Pearson  also  agreed,  that  in  case  the  personal 
property  should  not  be  sufficient  to  pay  the  testator's 
debts,  they,  the  defendant  and  James  Pearson,  would 
jointly  raise  and  pay  into  Speddings  hands  such  sum  as 
would  enable  him  to  discharge  the  same.  The  arbitrator 
then  found,  that  defendant,  with  the  consent  of  the  plain- 
tiffs, took  the  household  goods  and  personal  property  in 

the 
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the  said  messuage,  which  were  appraised  at  1642.,  and  1833. 
were  then  the  property  of  the  three  plaintiffs  as  executrix  " 
and  executors  of  7F.  P.  deceased,  but  defendant  never  jigainst 
paid  or  gave  security  for  the  same :  that  defendant,  after 
be  had  so  taken  possession,  found  that  there  were  articles 
on  the  premises  which  he  did  not  want,  and  it  was 
therefore  agreed  between  him  and  the  plaintiffs,  that  he 
should  select  such  parts  of  the  said  household  goods,  &c. 
as  he  wished  to  take,  and  should  take  the  same  at  the 
prices  they  had  been  appraised  at;  and  that  the  residue 
should  be  taken  and  sold  by  the  plaintiffs.  The  arbi- 
trator found  that  this  latter  agreement  was  not  reduced 
into  writing:  that  the  defendant  did  accordingly  select 
and  keep  goods  to  the  value  of  55l.9  and  that  the  plain- 
tiffs, as  executrix  and  executors,  took  the  residue  and 
caused  it  to  be  sold ;  that  the  money  arising  therefrom 
was  received  by  the  said  plaintiffs,  as  executrix  and  ex- 
ecutors as  aforesaid ;  and  that  defendant  never  paid  or 
secured  to  be  paid  to  plaintiffs  the  value  of  the  goods 
finally  taken  by  him,  but  that  he  had  a  set-off  against 
the  plaintiffs  to  the  amount  of  SO/.  The  arbitrator  then 
set  out  the  declaration  in  this  cause,  which  contained 
no  special  count;  and  he  directed  a  verdict  to  be  entered 
for  the  plaintiffs  for  25/.,  if  this  Court  should  be  of 
opinion  that  the  action  was  properly  brought  by  the 
plaintiffs  as  executrix  and  executors,  and  the  declaration 
rightly  framed ;  otherwise  a  nonsuit  to  be  entered.  A 
rule  nisi  having  been  obtained  for  entering  a  nonsuit, 

Joseph  Addison  now  shewed   cause.     The  contract 
not  being  executory  but  executed,  a  declaration  in  in- 
debitatus assumpsit  was   sufficient.     [Hoggins  contr&, 
being  called  upon  by  the  Court,  stated  as  his  objection 
3  K  3  to 
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1833.        to  the  plaintiff's  right  to  recover,  that  the  contract 
~  relied  upon  was  for  the  payment  of  money  to  Spedding9 

^gainst  and  not  directly  to  the  executors ;  and,  therefore,  that 
the  declaration  ought  to  hate  been  special.}  The  con* 
tract  is  to  pay  into  Speddings  hands,  but  the  sale  is  not 
the  less  a  sale  by  the  executors.  Spedding  could  not 
have  sued  on  the  contract  Suppose  the  defendant  had 
refused  to  take  the  goods,  and  a  stranger  had  bought 
them ;  the  money,  if  paid  to  Spedding,  would  have  been 
paid  to  him  for  the  plaintiffs ;  and  they  would  have  had 
to  sue  for  it  if  not  paid.  The  arbitrator  shewd  his 
own  understanding  of  the  transaction,  by  stating,  as  part 
of  the  second  agreement,  that  the  goods  not  accepted 
by  the  defendant  "  should  be  taken  and  sold  by  the 
plaintiffs;"  and  by  further  finding  that  the  plaintiffs,  as 
executors  and  executrix,  took  such  residue  of  the  goods, 
and  caused  the  same  to  be  sold,  and  that  the  proceeds 
were  "  received  by  the  said  plaintiffs  as  executrix  and 
executors  as  asforesaid."  At  all  events,  the  second 
contract  may  be  separated  from  the  first,  and  gives 
a  distinct  right  of  action ;  Mayfield  v.  Wadsley  (a). 

Hoggins  contra.  The  plaintiffs  should  have  declared 
specially.  Their  right  of  action  was  upon  the  original 
written  agreement,  and  was  not  divested  by  the  verbal 
arrangement  come  to  at  a  subsequent  time.  WiUottghby 
v.  Backhouse  (b)9  and  Sells  v.  Hoare  (c),  are  analogous 
cases.  The  arbitrator  himself  has  shewn  that  he  could 
not  separate  the  written  from  the  verbal  contract;  for 
although  he  merely  states,  as  the  effect  of  the  latter, 
that  the  defendant  was  to  take  the  goods  selected  by  him 

(<*)  5  B.  $  C.  357.  (6)  S  B.  f  C.  821.  (c)  1  Bmg.  401. 

at 
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at  the  price*  they  were  appraised  at,  yet  when  he  comes        1833. 
to  mention  the  breach  of  that  agreement,  he  says  that       Z 
the  defendant  has  not  paid  or  secured  to  be  paid,  the  value       against 

r  f       \  Pearson. 

of  the  goods  so  selected,  referring  to  a  stipulation  which 
is  found  in  the  first  contract  only.  Besides,  the  plain- 
tiffs were  not  immediately  and  absolutely  entitled  to  the 
proceeds  of  the  goods ;  Spedding  was  to  pay  the  debts 
out  of  the  money  raised  upon  the  testator's  personal  pro- 
perty, and  if  it  should  not  prove  sufficient,  the  defendant, 
and  the  plaintiff  James  Pearson,  were  to  raise  a  fund  to 
be  placed  in  Spedding  s  hands  for  that  purpose.  Now, 
where  a  plaintiff  sues  for  the  payment  of  money,  his 
claim  to  which  depends  upon  certain  things  having 
been  performed  according  to  a  special  agreement,  he 
cannot  resort  to  the  common  counts,  but  must  declare 
specially;  Guy  v.  Gamer  (a). 

Denman  C.  J.  I  think  the  plaintiffs  are  entitled  to 
a  verdict  Spedding  was  one  of  three  executors,  who 
agreed  to  sell  property  to  the  defendant  in  a  particu- 
lar manner  if  he  thought  fit,  and  he  was  to  pay  the 
price  to  Spedding,  to  be  applied  in  payment  of  the 
testator's  debts.  That  is  only  like  appointing  a  banker 
or  agent  to  receive  a  sum  of  money:  it  leaves  untouched 
the  question,  who  are  parties  to  the  contract  of  sale? 
And  even  if  this  were  doubtful,  the  whole  of  the  written 
agreement  was  not  carried  into  effect,  and  the  ultimate 
purchase  was  only  to  the  amount  of  SSL  Nothing  is 
said  in  the  last  agreement  of  the  manner  in  which  the 
money  is  to  be  paid ;  there  is  a  contract  for  buying  and 
selling  in  the  ordinary  way,  and  Spedding  is  not  named. 

(a)  QMar$h.273. 

3  K  4  In 
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1833.       In  either  view  of  the  case,  it  was  unnecessary  to  declare 
specially. 


Pkarsox 
against 

PjC  ARSON. 


Parke  J.  I  think  the  Plaintiffs  have  established  a 
contract  on  which  this  action  is  well  brought  Spedding 
must  be  considered  merely  as  the  agent  of  the  executors, 
to  perform  certain  duties  which  must  otherwise  have  been 
discharged  by  them.  A  contract  to  pay  to  Spedding  was 
a  contract  to  pay  them.  If,  indeed,  he  had  had  a  par- 
ticular trust,  different  from  that  of  the  other  executofs, 
it  might  perhaps  have  been  said  that  the  agreement 
to  pay  to  him  was  special,  and  should  have  been 
specially  declared  upon.  But  he  had  nothing  to  do 
beyond  what  the  executors  themselves  were  bound  to 
do.  It  also  appears  to  me  doubtful  whether  the  sub* 
sequent  transaction  did  not  raise  a  new  contract  upon 
which  they  might  sue,  independently  of  the  former  one. 

Taunton  J.  concurred  (a). 

Verdict  to  be  entered  for  the  plaintiffs. 

(a)  PaUeton  J.  was  in  the  bail  court. 


Monday,  DOE  dem.  LANGDON  OgaitlSt  LaNGDON. 

N<m.  25th.  ^& 

Same  against  Roe. 
In  a  second       HPHE  lessor  of  the  plaintiff  having  brought  two  eject- 

action  of  eject-*     X 

ment  brought  ments  for  the    same    premises,  a  rule    nisi  was 

premise*  the     obtained  by  Cowling  before  Littledale  J.  to  stay  the 

Court  will  stay 
proceedings  till 

the  costs  of  the  former  are  paid,  although  the  former  action  waa  discontinued  before  con- 
sent rule  or  plea. 

pro- 
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proceedings  in  the  second  action  until  the  costs  of  the        183S. 
former  were  paid,  on  grounds  which  are  immaterial,  not        "" "" 


having  been  mentioned  on  shewing  cause.     His  Lord-      Lamgdok 

ship  di 

Court 


against 

ship  directed  the  case  to  be  argued  before  the  whole     Lamgdok. 


Barstom  now  opposed  the  rule,  on  the  ground  that,  in 
the  former  action,  the  plaintiff  had  not  proceeded  as  far 
as  consent-rule  or  plea,  and  that  the  Court  ought  not 
in  such  a  case  to  stay  proceedings,  unless  on  special  cir- 
cumstances. 

Coating,  in  support  of  the  rule,  contended,  that 
wherever  vexatious  or  improper  conduct  appeared  in 
the  proceedings  of  the  lessor  of  the  plaintiff,  the  Court 
would  stay  them,  even  though  no  trial  had  been  had ; 
and  that  the  fact  of  the  lessor  of  the  plaintiff  having 
dropped  the  former  action  before  he  had  entered  into  a 
consent-rule  was  proof  of  vexation,  since,  until  that  step 
had  been  taken,  he  was  not  liable  for  costs;  and  he 
cited  Smith  dem.  Ginger  v.  Barnardeston  (a),  where  it 
had  been  so  held  by  De  Grey  C.  J.,  after  consulting  the 
Judges  of  the  other  Courts.  [Barstow.  There  the 
plaintiff  had  previously  brought  two  actions,  here  only 
one.] 

The  Court  (6),  however,  stopped  Cowling,  saying, 
that  he  had  shewn  sufficient  cause;  and  made  the 

Rule  absolute* 

(«)  2  W.  Bla.  904. 

(6)  Daman  C.  J.,  Parket  Taunton,  and  Pattewn  Ja. 
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1833.        when  the  resolution  to  affix  the  seal  to  his  bond  was 
~  passed;   but  that  the  number  then  attending  was  less 

ntLL 

agamu        than  that  required  by  law,  could  only  be  proved  by 

The  m  # 

Hanchhtzr    inspection  of  the  book,  which  was  not  written  in  the 
Waterworks   plaintiff's  presence,  but  made  afterwards,  from  rough 
ptoy'      memoranda,  by  the  clerk. 

In  a  former  trial  between  the  same  parties  before 
Lord  Tenterderij  a  deed  of  composition  between  the 
company  and  several  persons  having  claims  upon  them, 
including  the  plaintiff,  had  been  given  in  evidence,  to 
prove  an  express  recognition  of  that  bond  under  the 
seal  of  the  company.  The  bond  was  then  held  by  Lord 
Tenterden  to  be  set  up  by  that  acknowledgment,  even 
though  informal  or  irregular  in  its  origin,  and  a  rule  for 
a  new  trial,  founded  on  an  objection  to  that  ruling  was 
refused  by  the  Court  The  same  evidence  was  received 
on  the  trial  of  this  case,  and  its  effect  has  been  much 
questioned  in  the  late  argument  before  us.  But  it  is 
not  necessary  that  we  should  deliver  any  opinion  on 
that  subject,  as  we  are  clearly  of  opinion  that  the  books 
of  the  company  are  not  admissible  in  evidence  for  the 
purpose  of  establishing  the  facts  therein  mentioned 
against  the  plaintiff  suing  the  body  corporate.  The 
consequence  is,  that  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 
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1833. 


Finnie  against  Montague.  Monday, 

Nov,  25\h. 

jzNOWLES  moved  for  an  order  upon  the  signer  After  the  Uni- 
of  the  writs  for  K.  B.  directing  him  to  sign  a  c^Act!  f°" 
pluries  bill  of  Middlesex.  This  action  had  been  com-  l£'(££*£9 
menced  before  the  Uniformity  of  Process  Act,  2  JF.4.  J0'*^  B 
c.  39.  came  into  operation,  and  had  been  regularly  con-  wri*to«igna 

r  *  o  J  pluries  bill  of 

tinued  by  alias  and  pluries  bills  of  Middlesex.     Those  Middle**,  in  a 

suit  commenced 

writs  had  hitherto  been  signed  by  the  officer  appointed  before  the  act, 
to  sign  bills  of  Middlesex.    The  Uniformity  of  Process  recommenced, 
Act,  however,   having  now  abolished  the  proceeding  been  barred  by 
by  bill  of  Middlesex,  the  office  for  signing  bills  of  g^SSL- 
Middlesex  had  as  a  consequence  been  also  abolished, 
and  all  King's  Bench  writs  are  now  signed  by  the  same 
officer.    An  application  had  been  made  to  that  officer 
to  sign  a  pluries  bill  of  Middlesex,  which  it  was  neces- 
sary to  issue  to  continue  the  present  action ;  but  he  had 
refused,  on  the  ground  that  his  official  seal  would  not 
apply  to  a  bill  of  Middlesex,  but  only  to  writs  issued 
in  the  new  form.     The  consequence  was,    that  the 
plaintiff  could  not  continue  his  action,  and,  as  a  new 
action  would  now  be  barred  by  the  statute  of  limitations, 
he  would  be  entirely  without  remedy. 

Per  Curiam.    It  is  reasonable  that  the  plaintiff  should 

be  enabled  to  continue  his  action ;  and  as  all  writs  are 

now  signed  at  the  same  office,  we  think  the  signer  ought 

to  sign  this  writ. 

Rule  granted  (a)* 

(a)  This  Court  had  given  a  like  direction  in  Slorr  *.  Bowles,  4  £•  $ 
Ad.  US. 

3L  3 
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ji,  baring 
brought  an 
ejectment,  had 
judgment  of 
nonsuit  against 
him;  afterwards 
he  was  dis- 
charged under 
the  Insolvent 
Debtor's  Act, 
the  costs  of 
the  eject- 
ment being 
inserted  as  a 
debt  in  his 
schedule.    The 
assignee  of  his 
estate  having 
brought  a 
second  eject- 
ment upon  the 
insolvent's 
original  title, 
the  Court 
stayed  the  pro- 
ceedings in  it 
until  the  costs 
of  the  first 
were  paid. 


A  xHffa 


Doe  dem.   T.  Standish  and  W.  Blackburn 
against  Roe. 

A  RULE  nisi  had  been  obtained  to  stay  the  proceed- 
ings in  this  cause  until  payment  of  the  costs  of  two 
former  ejectments  on  the  demise  of  71  Standish,  brought 
to  recover  possession  of  lands  in  the  county  of  Lancaster, 
formerly  the  property  of  Sir  F.  H.  Standish,  and  then 
enjoyed  by  F.  H.  Standish,  Esq,,  who  defended  as  land- 
lord. One  of  the  causes  was  set  down  for  trial  at  the 
Lancaster  Summer  assizes  1818,  when  the  plaintiff  with- 
drew the  record.  In  the  following  term,  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  on  the  lessor  of  the  plaintiff 
undertaking  to  try  the  cause  at  the  next  assizes.  The 
cause  was  again  entered,  and  the  record  again  with- 
drawn. The  defendant's  taxed  costs  amounted  to  430/. 
In  January  1831  the  lessor  of  the  plaintiff,  Thomas 
Standish,  was  discharged  under  >the  insolvent  debtors9 
act.  The  costs  in  the  above  ejectments  were  inserted 
in  his  schedule,  and  William  Blackburn  was  appointed 
assignee  of  his  estate.  This  action  was  brought  upon 
the  demises  of  the  insolvent  and  assignee.  The  affi- 
davits in  support  of  the  rule  stated,  that  Thomas 
Standish* 8  discharge  under  the  insolvent  act,  and  the 
appointment  of  Blackburn  as  assignee,  had  been  fraudu- 
lently concerted  in  order  to  bring  an  ejectment  without 
paying  the  costs  of  the  former  ejectments;  but  that 
was  denied  in  the  affidavits  on  the  other  side.  In  Easter 
term  last 

J.  Williams 


Wightman  contra.  The  general  rule  is  quite  dear, 
that  the  Court  will  stay  the  proceedings  in  a  second 
ejectment  until  the  costs  of  the  former  are  paid,  pro- 
vided both  be  brought  to  try  the  same  title,  Keen  dem. 
Angel  v.  Angel  (c)9  Doe  dem.  CottereU  v.  Roe(d);  and 
this  rule  has  been  held  to  apply  to  a  case  where  the 
first  ejectment  was  brought  by  the  father  of  the  lessor  of 

(a)  Before  Denman  C.  J.,  Littledale,  Parke,  and  Patteton  Ji. 

(6)  2  Sir  W.  Bl.  180.        (c)  6  T.  R.  740.        (<*)  1  CMttfs  Rep.  195. 

S  L  4  the 
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J.  Williams  and  Tomlinson  shewed  cause  (a).     The        1833. 
Court  will,  undoubtedly,  in  an  ordinary  case,  stay  the 

"  *  Dos  dem. 

proceedings  in  a  second  ejectment  until  the  costs  of  the  Standmh 
first  are  paid ;  but  that  rule  does  not  apply  to  a  case  Rot. 
like  the  present,  where  the  second  ejectment  is  brought 
by  the  assignee  of  the  estate  of  an  insolvent  debtor,  the 
first  having  been  brought  by  the  insolvent  himself.  In 
Doe  dem.  Chambers  v.  Law  (ft),  the  second  ejectment  was 
brought  by  the  assignee  of  the  insolvent  debtor,  and 
the  first  by  the  insolvent  himself,  and  the  Court  stayed 
the  proceedings,  only  because  the  assignment  was  a  mere 
contrivance  to  defraud  the  defendant.  Here  all  fraud  is 
negatived.  The  title  of  the  assignee  accrued  after  the 
first  ejectment  was  determined  by  the  judgment  of  non- 
suit. T.  Standishy  on  whose  demise  the  first  ejectment 
was  brought,  is  not  liable  now  to  be  sued  at  law  for  the 
costs  incurred.  They  are  inserted  in  his  schedule. 
The  first  ejectment  was  brought  by  T.  Standish  for  his 
own  benefit ;  the  second  by  his  assignee  for  the  benefit 
of  the  creditors.  Not  only  the  parties  bringing  the  two 
ejectments,  but  the  parties  interested  in  the  result,  are 
different. 


•  v> 
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183S.       applied  on  such  occasions  only  as  the  company  of  pro- 


HlLL 


prietors  at  any  general  or  special  general  assembly,  or 
«?ainu       the  court  of  directors  for  the  time  being*  should  order 

Ttat 

MAvcmm&  and  direct.  It  appeared  further,  thai  the  bonds  in  ques- 
Wftter  Woriu  t'on  were  in  fact  issued  in  pursuance  of  a  resolution  of  a 
Omptnjr.  speciaj  general  assembly  of  the  proprietors  convened  in 
pursuance  of  notice,  to  take  into  consideration  the 
general  state  of  the  company,  and  other  special  matters, 
on  the  5th  of  December  1814 ;  that  it  was  adjourned  to  a 
following  day,  and  from  time  to  time  to  the  7th  of  April 
1815;  jthat  at  several  of  the  adjourned  meetings  there 
were  not  ten  proprietors  present,  nor  was  that  number 
present  at  tie  meeting  of  the  7  th  of  April  1815,  when  it  was 
resolved  to  issue  these  bonds,  nor  at  another  meeting  on 
the  17th  of  April  1815,  when  it  was  resolved  to  execute 
the  deed  of  arrangement  with  the  creditors.  At  the 
meeting  of  April  7th,  it  appeared  by  parol  evidence  that 
the  plaintiff  was  present.  The  entries  in  the  books  were 
objected  to  by  the  plaintiff,  but  admitted  by  the  Lord 
Chief  Justice.  The  jury  having  found  a  verdict  for  the 
plaintiff  a  rule  nisi  was  obtained  for  a  new  trial,  on  the 
ground  chat  the  bonds  were  void  because  they  had  been 
issued  contrary  to  the  provisions  of  the  act  of  parliament. 

Sir  J.  Campbell  Solicitor-General,  and  Butt,  on  a 
former  day  in  this  term  shewed  cause  (a).  The  de- 
fence that  the  bonds  are  void  because  the  meeting 
at  which  it  was  resolved  to  issue  them  was  irregu- 
larly constituted,  cannot  be  set  up  under  the  plea 
of  non  est  factum;  it  ought  to  have  been  specially 
pleaded;  JVAelpdalSs  case(b).  [Parke  J.  The  argu- 
ment is,  that  the  bonds  are  not  the  deeds   of  the 

(a)  Before  Daiman  C.  J.,  Parke,  Taunton,  and  Palteson  Js. 
{b)  5  Rep.  119. 

cor- 
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corporation,  unless  the  resolution  to  issue  them  was  !&$$> 
passed  at  a  general  assembly  of  proprietory  or  a  special 
general  assembly,  convened  according  to  the  forms  igmm* 
directed  by  the  act  of  parliament]  This  is  the  deed  «f  MAmrsm* 
the  company,  for  their  seal  was  affixed  to  it  by  their  w***  w«l* 
authorized  agent.  The  act  empowers  the  company  to  Cim9^f* 
raise  money  by  bond,  but  contains  no  particular  enact- 
ment as  to  the  mode  in  which  the  seal  is  to  be  affixed 
to  it  It  does  not,  in  terms,  require  that  that  shall  be 
done  by  order  of  a  special  general  assembly.  By  die 
resolution  of  the  first  general  assembly,  the  common 
seal  was  committed  to  the  custody  of  .the  chief  clerk,  to 
be  used  on  such  occasions  as  the  directors  should  order. 
They  might  therefore  order  the  seal  to  be  .affixed  to  any 
deed,  and  thus  bind  the  company ;  and  by  sect.  £6.  of  the 
act,  the  directors  .(subject  .to  the  directions  and  carders 
of  the  general  or  special  general  assembly}  have  full 
power  to  manage  and  direct  the  afiairs  of  the  company. 
Any  act  done  by  them,  therefore,  in  the  course  of  such 
management  is  valid,  if  it  be  not  contrary  to  the  orders 
of  a  general  or  special  general  assembly.  Besides,  these 
enactments  respecting  the  constitution  of  a  special  gene- 
ral assembly  were  introduced  to  regulate  the  proceedings 
of  the  members  of  the  corporation  among  themselves, 
and  not  to  enable  the  company  to  avail  themselves 
of  any  irregularity  in  the  constitution  of  such  assemblies 
to  avoid  their  contracts  with  a  stranger;  they  are  di- 
rectory, not  prohibitory.  But,  secondly,  this  defence, 
if  available,  is  not  made  out  in  point  of  fact,  because 
the  entries  in  the  books  of  the  company  were  not  evidence 
for  them.  It  is  quite  clear  that  entries  in  the  public 
books  of  a  corporation  are  not  evidence  for  the  corpo- 
ration, unless  they  be  entries  of  a  public  nature ;  Mar- 
riage 
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1833.       riage  v.  Lawrence  (a) ;  Brett  v.  Beetles  and  Others  (b). 
There  is  no  clause  in  the  act  expressly  making  the 

Hill 

against       entries  evidence.     But  then  it  may  be  said  that,  as  the 

The 

MAMcmmR  act  (sect  25.)  directs  that  entries  of  all  proceedings  shall 
Wate/w^ki  be  made  by  the  clerk,  in  books  provided  by  the  com- 
Company.  pany,  and  that  the  members  shall  have  access  to  it,  and 
take  copies  of  entries,  therefore  entries  in  such  books 
are  evidence  against  the  Plaintiff,  who  is  a  member  of 
this  company ;  and  that  he,  as  such,  may,  be  regarded  as  a 
partner  in  a  trading  doncern.  But  entries  in  the  books 
of  a  partnership  are  evidence  against  every  member  of 
the  firm  for  this  reason,  that  the  books  are  kept  either 
by  one  of  the  partners,  or  by  a  clerk  of  all  the  partners, 
the  partner  or  clerk  being  the  agent  of  all  the  members 
of  the  firm*  Now  the  clerk  who  kept  these  bodes  was 
the  agent  of  the  company,  not  of  any  individual  member 
or  members.  At  all  events,  the  bonds  in  this  case  are 
recognised  by  the  company's  deed  of  assignment 

Sir  J.  Scarlett  and  Tomlinson  contriL  First,  the  de- 
fence, being  that  the  deed  was  not  properly  executed,  and 
therefore  not  the  deed  of  the  corporation,  may  clearly  be 
given  in  evidence  under  the  plea  of  non  est  factum,  and 
need  not  be  specially  pleaded  Secondly,  as  to  die  ad- 
missibility of  the  bodes,  the  authorities  only  shew  that 
entries  in  sach  books  are  not  evidence  of  particular  facts 
concerning  the  property  of  the  corporation,  and  not  of  a 
public  nature.  But  there  is  no  authority  to  shew  that 
entries  of  the  formal  proceedings  of  a  corporation,  made  in 
due  course,  and  at  a  time  when  there  can  be  no  suspicion 
of  a  false  entry,  are  not  evidence.     Besides,  the  plaintiff 

(o)  SB.  {A.  142.  (6)  1  M.  $  M.  29. 

here 
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here  was  not  a  stranger ;  he  was  a  member  of  the  com-       1855. 
pany,  and  therefore  a  partner,  participating  in  profit  and 

Hill 

loss,  and  might  have  access  to  the  books  and  entries :  and        apamu 

The 

partnership  books  are  evidence  against  all  the  partners.    AUvcwnu 

40<1  Salfqad 

Then,  thirdly,  the  deed  of  composition  does  not  recog-    w*er  w*ks 
nise  the  validity  of  these  bonds,  but  only  the  existence  r"ry' 

of  bonds  having  the  seal  of  the  company  duly  affixed  to 
them.  Here  the  company,  being  created  by  act  of  par- 
liament, has  not  authority  to  execute  a  deed  otherwise 
than  according  to  the  particular  terms  of  that  act.  The 
words  of  the  twenty-fourth  section,  respecting  the  con- 
vening of  a  special  general  assembly,  are  not  merely 
directory  but  prohibitory ;  for  it  enacts,  that  the  act  of 
the  proprietors  so  met  shall  be  as  valid  with  respect  to 
the  matter  specified  in  such  notice,  as  if  the  same  had 
been  done  at  any  stated  general  assembly.  Now  acts 
done  at  a  general  assembly  would  not  be  valid  unless 
the  number  of  members  required  by  the  act  of  par- 
liament were  present,  nor  unless  notice  of  the  place 
of  meeting  were  given.  Here  the  notice  given  for  the 
meeting  on  the  5th  of  December  1814,  did  not  specify 
the  reason  of  calling  it,  nor  was  the  required  number 
of  members  present  at  ail  the  adjourned  meetings,  nor 
at  the  one  where  the  resolution  to  issue  the  bonds  was 
adopted. 

Cur.  adv.  vuU. 


Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  action  was  on  a  bond  for  securing  100/. 
to  the  plaintiff,  who  was  a  member  of  the  company.  The 
defendants  pleaded  non  est  factum,  and  fraud  and  covin^ 
in  several  other  pleas,  all  of  which  were  abandoned  at 
the  trial,  which  took  place  on  the  first  plea  alone.     The 

Vol.  V.  3  L  jury 
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1833.       jury  found  a  verdict  for  the  plaintiff  subject  to  a  motion 


Hill 


for  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
agaitut       plaintiff  was  not  entitled  to  recover. 

The 

Manchmtir  The  plaintiff  proved  that  the  common  seal  of  the 
Water  Works  company  was  affixed  to  the  bond  by  the  officer  who  had 
Company.  ^  j^j  cust0ijy  0f  ft  (a),  and  so  threw  upon  the  de- 
fendants the  burden  of  clearly  proving  that  it  was  not 
set  by  their  authority.  The  plaintiff  further  shewed, 
that  the  actuary  managing  the  affairs  of  the  company 
had  directed  that  the  bond  should  be  executed. 

The  defendants  undertook  to  make  out  in  their  de- 
fence that  though  the  bond  was  so  executed,  several 
requisitions  of  the  act  necessary  to  the  validity  of  such 
instruments  had  not  been  complied  with;  and  it  ap- 
peared to  the  Court  that  such  evidence  might  be 
admitted  under  the  plea  of  non  est  factum.  We  thought 
the  doctrine  of  Whelpdahfs  case  (b)  inapplicable,  the 
defendant's  case  being,  not  that  the  deed,  though  exe- 
cuted by  them,  was  invalidated  by  collateral  matter; 
but  that  having  been  executed  in  defiance  of  the  enact- 
ments which  alone  give  them  power  to  execute  such 
instruments,  it  was  not  in  point  of  law  executed  at  all. 

Recourse  was  had  to  the  twenty-third  section  of  the 
act,  which  places  the  common  seal  at  the  disposal  of  the 
proprietors  at  large:  but  we  all  think  that  this  clause 
only  empowered  them  to  make  rules  and  regulations  for 
its  custody,  and  does  not  require  their  concurrence  in 
each  particular  act  of  sealing. 

The  defendants  then  contended,  that  the  bond  was 
given  for  a  purpose  which  required  the  sanction  of  a 
special  general  assembly;  that  such  assembly  was,  by 

(o)  Clarke  ▼.  The  Imj>erial  Gas  Light  Company,  4  B,  $  Ad,  315. 
(6)  5  Rep.  119. 

the 
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the  act»  to  be  convened  only  by  requisition  from  pro-        18SS. 
prietors  of  a  certain  number  and  value,  after  fourteen 

Hill 

days'  public  notice;  and  that  such  meeting  should  con-        against 
sist  of  a  certain  number :  and  they  attempted  to  prove    MANCHcsna 
that  all  these  important  safeguards  for  the  interest  of  the    Waier  Works 
great  body  of  proprietors  had  been  neglected  in  this      CQmP*nJ* 
instance,  and  the  bond  executed  by  the  resolution  of  a 
meeting  at  which  all  these  requisites  were  wanting. 

These  points  of  fact,  however,  could  only  be  esta- 
blished by  the  books  kept  by  the  clerk  of  the  company; 
and  the  question  now  to  be  decided  is,  whether  they  are 
evidence  against  the  plaintiff?  It  was  argued  that  they 
were,  because  he  was  a  proprietor,  and  the  books  of  a 
partnership  are  evidence  against  any  one  of  the  partners : 
and  more  particularly  as  the  act  requires  such  books  of 
the  proceedings  to  be  kept,  and  that  all  the  proprietors 
shall  have  free  access  to  them  at  all  reasonable  times. 

We  are,  however,  of  opinion,  that  the  principle  on 
which  partnership  books  are  evidence  against  the  part- 
ners is,  that  they  are  the  acts  and  declaration  of  such 
partners,  being  kept  by  themselves,  or,  by  their  autho- 
rity, by  their  servants,  and  under  their  direction  and 
superintendence.  But  the  clerk  of  the  company,  once 
appointed,  is  subject  to  the  control  of  no  individual 
member;  and  the  free  access  provided  for  is  only  for 
the  purpose  of  inspection.  A  proprietor  entering  into  a 
contract  with  the  company,  must  be  deemed  a  stranger  (a), 
and  can  be  affected  by  no  entry  made  under  orders  from 
the  entire  body. 

Parol  evidence  was,  indeed,  produced,  to  shew  that 
the  plaintiff  was  actually  present  on  the  7th  of  April, 

(a)  See  Dunston  v.  The  Imperial  Gas  Light  Company,  3B.£  Ad.  125. 

3  L  2  when 
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The 


when  the  resolution  to  affix  the  seal  to  his  bond  was 
passed;   but  that  the  number  then  attending  was  less 
than  that  required  by  law,  could  only  be  proved  by 
Mawchzstsk    inspection  of  the  book,  which  was  not  written  in  the 
Waterworks   plaintiff's  presence,  but  made  afterwards,  from  rough 
mpany.      memoranda,  by  the  clerk. 

In  a  former  trial  between  the  same  parties  before 
Lord  Tenterden,  a  deed  of  composition  between  the 
company  and  several  persons  having  claims  upon  them, 
including  the  plaintiff,  had  been  given  in  evidence,  to 
prove  an  express  recognition  of  that  bond  under  the 
seal  of  the  company.  The  bond  was  then  held  by  Lord 
Tenterden  to  be  set  up  by  that  acknowledgment,  even 
though  informal  or  irregular  in  its  origin,  and  a  rule  for 
a  new  trial,  founded  on  an  objection  to  that  ruling  was 
refused  by  the  Court.  The  same  evidence  was  received 
on  the  trial  of  this  case,  and  its  effect  has  been  much 
questioned  in  the  late  argument  before  us.  But  it  is 
not  necessary  that  we  should  deliver  any  opinion  on 
that  subject,  as  we  are  clearly  of  opinion  that  the  books 
of  the  company  are  not  admissible  in  evidence  for  the 
purpose  of  establishing  the  facts  therein  mentioned 
against  the  plaintiff  suing  the  body  corporate.  The 
consequence  is,  that  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 


in  the  Fourth  Year  of  WILLIAM  IV.  877 

1833. 


Finnie  against  Montague.  Monday, 

Nov.  25th. 

jzNOWLES  moved  for  an  order  upon  the  signer  After  the  Uni- 
of  the  writs  for  K.  B.  directing  him  to  sign  a  cwTaci!  F°" 
pluries  bill  of  Middlesex.  This  action  had  been  com-  ^(^2." 
menced  before  the  Uniformity  of  Process  Act,  2  W.l.  ™c^0JeK  B 
c.  39.  came  into  operation,  and  had  been  regularly  con-  "7**  to  ?«n  • 

r  '  b  J  pluries  bill  of 

tinued  by  alias  and  pluries  bills  of  Middlesex.    Those  Middle**,  in  a 

suit  commenced 

writs  had  hitherto  been  signed  by  the  officer  appointed  before  the  act, 
to  sign  bills  of  Middlesex.    The  Uniformity  of  Process  recommenced, 
Act,  however,   having  now  abolished  the  proceeding  bem  barred  bj 
by  bill  of  Middlesex,  the  office  for  signing  bills  of  ££££* 
Middlesex  bad  as  a  consequence  been  also  abolished, 
and  all  King's  Bench  writs  are  now  signed  by  the  same 
officer.    An  application  had  been  made  to  that  officer 
to  sign  a  pluries  bill  of  Middlesex,  which  it  was  neces- 
sary to  issue  to  continue  the  present  action ;  but  he  had 
refused,  on  the  ground  that  his  official  seal  would  not 
apply  to  a  bill  of  Middlesex,  but  only  to  writs  issued 
in  the  new  form.     The  consequence  was,    that  the 
plaintiff  could  not  continue  his  action,  and,  as  a  new 
action  would  now  be  barred  by  the  statute  of  limitations, 
he  would  be  entirely  without  remedy. 

Per  Curiam.    It  is  reasonable  that  the  plaintiff  should 

be  enabled  to  continue  his  action ;  and  as  all  writs  are 

now  signed  at  the  same  office,  we  think  the  signer  ought 

to  sign  this  writ. 

Rule  granted  (a)* 

(o)  This  Court  bad  given  a  like  direction  in  Siorr  v.  Bowles,  4  B.  £ 
Ad.  112. 

3L  3 
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A.  having 
brought  an 
ejectment,  had 
judgment  of 
nonsuit  against 
.  him ;  afterwards 
he  was  dis- 
charged under 
the  Insolvent 
Debtor's  Act, 
the  costs  of 
the  eject- 
ment being 
inserted  as  a 
debt  in  his 
schedule.    The 
assignee  of  his 
estate  having 
brought  a 
second  eject- 
ment upon  the 
insolvent's 
original  title, 
the  Court 
stayed  the  pro- 
ceedings in  it 
until  the  costs 
of  the  first 
were  paid. 


Dob  dem.   T.  Standish  and  W.  Blackburn 
against  Roe. 

A  RULE  nisi  had  been  obtained  to  stay  the  proceed- 
ings in  this  cause  until  payment  of  the  costs  of  two 
former  ejectments  on  the  demise  of  T.  Standish,  brought 
to  recover  possession  of  lands  in  the  county  of  Lancaster, 
formerly  the  property  of  Sir  F.  H.  Standish,  and  then 
enjoyed  by  F.  H.  Standish,  Esq.,  who  defended  as  land- 
lord. One  of  the  causes  was  set  down  for  trial  at  the 
Lancaster  Summer  assizes  1818,  when  the  plaintiff  with- 
drew the  record.  In  the  following  term,  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  on  the  lessor  of  the  plaintiff 
undertaking  to  try  the  cause  at  the  next  assizes.  The 
cause  was  again  entered,  and  the  record  again  with- 
drawn. The  defendant's  taxed  costs  amounted  to  430/. 
In  January  1831  the  lessor  of  the  plaintiff,  Thomas 
Standish,  was  discharged  under  >the  insolvent  debtors9 
act.  The  costs  in  the  above  ejectments  were  inserted 
in  his  schedule,  and  William  Blackburn  was  appointed 
assignee  of  his  estate.  This  action  was  brought  upon 
the  demises  of  the  insolvent  and  assignee.  The  affi- 
davits in  support  of  the  rule  stated,  that  Thomas 
Standish9 8  discharge  under  the  insolvent  act,  and  the 
appointment  of  Blackburn  as  assignee,  had  been  fraudu- 
lently concerted  in  order  to  bring  an  ejectment  without 
paying  the  costs  of  the  former  ejectments;  but  that 
was  denied  in  the  affidavits  on  the  other  side.  In  Easter 
term  last 

J.  Williams 
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J.   Williams  and  Tomlinson  shewed  cause  (a).     The        1833. 
Court  will,  undoubtedly,  in  an  ordinary  case,  stay  the 
proceedings  in  a  second  ejectment  until  the  costs  of  the      Standish 

against 

first  are  paid ;  but  that  rule  does  not  apply  to  a  case  Roi. 
like  the  present,  where  the  second  ejectment  is  brought 
by  the  assignee  of  the  estate  of  an  insolvent  debtor,  the 
first  having  been  brought  by  the  insolvent  himself.  In 
Doe  dem.  Chambers  v.  Law  (b)9  the  second  ejectment  was 
brought  by  the  assignee  of  the  insolvent  debtor,  and 
the  first  by  the  insolvent  himself,  and  the  Court  stayed 
the  proceedings,  only  because  the  assignment  was  a  mere 
contrivance  to  defraud  the  defendant.  Here  all  fraud  is 
negatived.  The  title  of  the  assignee  accrued  after  the 
first  ejectment  was  determined  by  the  judgment  of  non- 
suit. T.  Standish,  on  whose  dembe  the  first  ejectment 
was  brought,  is  not  liable  now  to  be  sued  at  law  for  the 
costs  incurred.  They  are  inserted  in  his  schedule. 
The  first  ejectment  was  brought  by  T.  Standish  for  his 
own  benefit ;  the  second  by  his  assignee  for  the  benefit 
of  the  creditors.  Not  only  the  parties  bringing  the  two 
ejectments,  but  the  parties  interested  in  the  result,  are 
different. 

Wightman  contra.  The  general  rule  is  quite  clear, 
that  the  Court  will  stay  the  proceedings  in  a  second 
ejectment  until  the  costs  of  the  former  are  paid,  pro- 
vided both  be  brought  to  try  the  same  title,  Keen  dem. 
Angel  v.  Angel  (c),  Doe  dem.  CottereU  v.  Roe(d);  and 
this  rule  has  been  held  to  apply  to  a  case  where  the 
first  ejectment  was  brought  by  the  father  of  the  lessor  of 

(a)  Before  Daman  C.  J.,  Littledale,  Parket  and  Patteton  Js. 

(b)  2  Sir  W.  JBL  180.        (c)  6  T.  R.  740.        (<*)  1  Chitty't  Hep.  195. 

S  L  4  the 
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Dob  dem. 

Stakdmk 

against 

Hoi. 


the  plaintiff  against  the  father  of  the  defendant,  in  the 
second ;  Doe  dem.  Feldon  v.  Roe  [a).  Here  the  second 
ejectment  is  brought  on  the  same  title  as  the  first,  and 
the  defendant  ought  not  to  be  subjected  to  costs  of  the 
second  until  the  costs  of  the  first  are  paid. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 
Denman  C.  J.  We  think  that  the  rule  for  staying 
proceedings  in  a  second  ejectment  until  the  costs  of 
a  first  are  paid,  applies  as  well  to  a  case  where  the 
second  ejectment  is  brought  by  the  assignee  of  an  in- 
solvent debtor,  the  first  having  been  brought  by  the 
insolvent,  as  to  a  case  where  the  second  ejectment  is 
brought  by  the  same  party  as  the  first.  The  proceed- 
ings, therefore,  on  the  second  ejectment  must  be  staid 
until  the  costs  of  the  first  are  paid. 

Rule  absolute. 

(a)  8T.&  645. 


Monday, 
Nov.  25th. 


Tardrew  against  Brook. 


taction 
words,  after 
notice  of  trial, 
signed  a  paper, 


Defendant  in       A  CTION  for  slander.    After  notice  of  trial,  an  agree* 

an  action  for        XI 

ment  was  come  to  between  the  parties,  in  conse- 
quence of  which  the  defendant  signed  a  paper,  containing 
reciting  that      ^iede  ^ords  :  —  "  Whereas  I,"  &c.  "  have  circulated  a 

plaintiff  had 
consented  on 
defendant's 
paying  the 
costs  and  mak- 
ing an  apology,  to  stay  proceedings,  he  made  such  apology :  Held,  that  this  was  a  positive 
undertaking  by  defendant  to  pay  the  costs. 

Plaintiff  in  such  a  case  having  stayed  proceedings,  but  defendant  not  paying  the  costs,  the 
Court  will  enforce  performance  of  the  agreement  on  his  part  by  rule. 

menced 


report  to  the  prejudice  of  Wiliiam  Tardrew,  of,"  &c 
(stating  the  report) ;  "  and  whereas    W.  T.  has  com- 
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menced  an  action  at  law  against  me  for  circulating  such        1833. 

report,  and  at  my  request  he  has  consented,  on  my 

paying  the  costs  of  such  action  as  between  attorney  and        a^amu 

3rook« 

client,  and  making  an  apology,  to  stay  the  proceedings 
therein:  now  I,  JV.  JB.,  being  satisfied  that  the  said 
report  is  false,  do  hereby  apologize  to  the  said  W.  T. 
for  my  conduct,  and  express  my  sorrow  for  having 
circulated  such  report.  Dated,  &c.  JV.  B"  The  notice 
of  trial  was  countermanded;  and  the  plaintiff's  attornies 
sent  in  their  bill  of  costs,  651.  7s.,  to  the  defendant,  but 
be  did  not  pay  it.  A  rule  was  obtained  in  this  term, 
calling  on  the  defendant  to  shew  cause  why  he  should 
not  pay  the  plaintiff's  attornies  the  sum  of  6SL  7&,  with 
the  costs  of  this  application,  to  be  taxed  by  the  Master; 
or  why  the  plaintiff'  should  not  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea,  and  the  Master  be  at 
.  liberty  to  tax  the  plaintiff's  costs  under  the  judgment, 
as  between  attorney  and  client  The  defendant,  in  his 
affidavit  in  answer,  denied  that  he  had  consented  to  pay 
the  costs,  or  requested  that  proceedings  might  be  stayed. 

Thesiger  now  shewed  cause.  Supposing  there  had 
been  an  absolute  undertaking  to  pay  these  costs,  there 
is  no  authority  for  the  Court  interfering  in  a  summary 
manner  against  a  person  not  an  officer  of  the  Court, 
but  merely  party  in  a  cause ;  and  the  words  subscribed 
by  the  defendant,  "  whereas  JV.  T.  has  consented,  on 
my  paying  the  costs  and  making  an  apology,  to  stay 
proceedings,"  do  not  amount  to  an  absolute  undertaking 
tp  pay.  In  Frickcr  v.  Eastman  (a),  a  judge's  order,  that, 
upon  payment  of  debt  and  costs  on  or  before,  &c.  all 

(a)  ll£aW,  319. 

proceedings 
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1883*       proceedings  should  be  stayed,  was  held  a  conditional, 


Takdekw 
agamtf 
Baook, 


not  a  peremptory  order  on  the  defendant 

FolleU,  contra.  The  agreement,  here,  is  absolute  on 
both  sides.  As  to  the  power  of  the  Court,  the  rule  now 
moved  for  is  precisely  similar  to  one  which  was  made 
absolute  in  Riley  v.  Byrne  (a),  which  has  been  reported, 
but  not  on  this  point. 

Parke  J.  (b)  I  think  this  was  not  a  conditional 
undertaking.  The  defendant's  signing  the  apology 
shewed  that  there  was  to  be  an  end  of  the  action,  and 
that  it  was  meant  that  no  further  proceedings  should  be 
taken.  I  should  have  thought,  but  for  the  authority  of 
the  case  referred  to,  that  we  could  not  interfere  in  the 
manner  proposed;  but  it  is  for  the  benefit  of  the  de- 
fendant, who  would  probably  be  put  to  much  greater 
expense  if  the  cause  were  to  go  down  again  for  trial. 
The  rule  for  payment  of  costs  must  be  absolute. 

Taunton  J.  I  am  of  the  same  opinion.  To  a 
common  man's  mind,  this  would  certainly  not  appear  to 
be  a  conditional  undertaking;  and  it  should  be  a  very 

(a)  2  B.  $  Ad.  779.  The  rule  above  referred  to  (and  mentioned  in 
the  report)  was  of  Hilary  term,  1827.  It  appeared  that  the  cause  having 
been  appointed  for  trial,  the  defendant  proposed  to  apologise  and  pay 
costs ;  the  plaintiff*  consented  to  a  settlement  on  these  terms  j  and  the 
defendant  wrote  a  letter,  apologising  for  the  libel  complained  of,  and 
adding,  "  I  undertake  to  pay  all  the  law  charges  which  you  have  sus- 
tained, as  between  attorney  and  client,  upon  your  withdrawing  the  action." 
The  plaintiff*  withdrew  the  record,  but  the  defendant  did  not  pay  the 
costs.  Campbell  obtained  a  rule  nisi  in  nearly  the  same  words  as  that  in 
the  above  case ;  and  the  Court,  after  hearing  Piatt  against  the  rule 
{February  8th,  1827),  made  it  absolute,  as  to  the  costs  of  the  cause  and 
application,  as  prayed. 

(b)  Denman  C.  J.  was  out  of  Court* 

clear 


in  the  Fourth  Year  of  WILLIAM  IV.  883 

dear  case  to  warrant  us  in  frittering  away  the  effect  of      1833. 
such  an  agreement 

Patteson  J.  concurred. 

Rule  absolute  for  payment  of  652.  7*.,  and 
costs  of  the  application. 


The  King  against  The  Inhabitants  of  Matlock.  Monday, 

Nov.  25th, 

AT  the  Derbyshire  Midsummer  sessions   1832,  an  Where  it  has 

order  of  removal  from  Wirksworth  to  Derby  was  to tSechairmaa 
confirmed,  subject  to  a  case*     Counsel  not  agreeing  in  *  ^Sl'to11 
the  statement,  it  was  referred  to  the  chairman  to  prepare  ■*■**  a  *** 
a  case ;  and,  after  the  Spring  sessions  1833,  the  ex  parte  afterwards,  on 

certiorari)  been 

statement  on  each  side  was  sent  to  him  for  that  purpose,  returned  to  this 

a  a  i  i  i  •    4*1  •         Court  by  the 

A  case  was  afterwards  returned  to  this  Court,  purporting  clerk  of  the 
to  be  signed  by  the  chairman.    The  attorney  for  the  jng  to  be 
respondents  was  of  opinion  that  the  statement  so  re-  cfifrimm,  th!§ 
turned  did  not  agree  with  the  facts  proved  at  the  ^dlt hlckto 
sessions ;  and  believing,  consequently,  that  it  had  not  b|!"£8? ud§ or 
been  signed  or  settled  by  proper  authority,  he  wrote  to  tiorari,on  the 

ground  of  the 

the  chairman  on  the  subject,  sending  him  a  copy  of  the  chairman 

having  aaid  that 

case  as  stated.    The  chairman,  in  his  answers,  written  in  he  did  not  re- 
October  and  November  1833,  said  that  he  had  no  re*  the  case,  and 
collection  of  having  been  called  upon  to  sign  the  case,  iISn\*  the8**" 
and  that  he  hoped  the  counsel,  by  referring  to  the  clerk  on^fthe* 
of  the  peace,  might  be  able  to  have  a  case  drawn  to  the  {{t^lmS- 
satisfaction  of  both.     The  respondents'  attorney  having  d*vit« >**  »uch 

r  *  °  case  does  not 

applied  without  success  to  the  attorney  on  the  other  agree  with  the 
side  to  consent  to  the  case  being  withdrawn,  a  rule  was  and  that  de-' 
obtained  in  this  term,  calling  on  the  appellants  to  shew  the  chairman 

did  not  settle  • 

cause  a,, 
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1838.       cause  why  the  orders  returned  with  the  certiorari  in  this 
~~7~       case  should  not  be  sent  back  to  be  restated,  or  why  the 

The  Kind  " 

again*       certiorari  should  not  be  quashed.    It  appeared  by  the 

The  Inhabit-  * 

ants  of  affidavits,  that  the  signature  to  the  case  sent  up  was  not 
in  the  chairman's  own  writing;  but  the  clerk  of  the 
peace  stated  that  the  original  case  (transmitted  to  him 
May  81st)  was  signed  by  the  chairman,  and  that,  ac- 
cording to  the  sessions9  practice,  the  copy  sent  to  this 
Court  need  not  be  under  the  chairman's  own  hand. 


Whitehurst  now  shewed  cause,  and  contended  that, 
as  the  signature  was  now  shewn  to  be,  in  effect,  that 
of  the  chairman,  no  question  remained  to  be  de- 
termined. 

N*  72.  Clarke  contra.  If  the  chairman  merely  signed 
a  paper  pro  forma,  and  without  exercising  his  judgment 
upon  it,  it  is  not  properly  a  case  sent  by  him.  [Zkn- 
man  C.  J.  We  cannot  enter  into  such  questions.  If  a 
case  comes  before  us  with  the  signature,  and  apparent 
authority,  of  the  chairman,  we  cannot,  without  very 
strong  grounds,  presume  that  it  is  not  his.]  Some  year* 
ago,  in  the  time  of  Lord  Tenterden,  this  Court  inter- 
fered,  where  the  chairman  had  signed  an  ex  parte  case. 

Dsnman  C»  J.  That  does  not  appear  to  be  so  here. 
This  is  not  stated  to  be  the  case  of  either  party.  No 
explanation  is  given  by  the  magistrates  themselves. 
The  case  comes  to  us  returned  to  the  certiorari  by  the 
clerk  of  the  peace,  and  the  matter  stated  is  not  sufficient 
to  impeach  it. 

Parke  J.  concurred. 

Taunton 
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Taunton  J.    If,  upon  the  argument,  the  case  should  1833. 

appear  defective,  we  can  send  it  back  to  be  re-stated :  at  

The  Kim 

present,  you  are  calling  upon  us  for  that  which  we  have  against 

lL     .       A      ,  Tho  Inhabit- 
no  authority  to  do.  anu  of 


Matlock. 


Patteson  J.  concurred. 

Rule  discharged. 


Ford  against  Dilly.  mH'S^l 

ryHIS  was  an  application  on  behalf  of  the  sheriff  of  On  application 

A.  to  the  Court 

Hants,  under  the  Interpleader  Act,  1  &  2  JF.  4.  by  a  sheriff 
c.  58.  5. 6.,  calling  upon  the  plaintiff  and  several  other  "f  the  inter-' 
persons  to  appear  and  maintain  their  claims  to  certain  ^u^rd^rty 
goods  seised  in  execution  in  this  suit,  or  else  relinquish  ^^J^Jf  e 
the  same;  and  to  shew  cause  why  the  Court  should  appearing,  i§ 

0  barred  by 

not  make  such  order  in  the  premises  as  it  should  think  sect.  s.  from 

further  pro- 
fit, according  to  the  statute.    It  appeared  that  the  seeming  any 

■_•«••  •  a    f  .         -^ ...  .  i  i      claim  brought 

sheriff,  in  executing  a  fi.  fa.  against  Dahfs  goods  at  the  in  question  by 
suit  of  Ford,  had  seized  horses,  to  which  several  other  weu  M  Jhen 
persons  laid  claim.  Notice  of  the  rule  had  been  given  ^0^^ 
to  those  parties,  to  the  defendant,  and  to  the  plaintiff,  J*^^^1 
according  to  the  act,  and  all  now  appeared  except  the  The  Court, 
defendant  and  the  plaintiff,  the  execution-creditor.  The  ation,  will,  on 

proper  grounds 

claimants  before  the  Court  having  made  out  their  re-  shewn,  order 

.   .  -  tne  sheriff,  or 

specUve  rights  to  the  property,  the  execution 

creditor,  to  pay 
to  a  third  party 

R.  V.  Richards,  on  behalf  of  one  of  the  claimants,  SSsSL^* 

contended  that  the  Court  ought  now  to  make  an  order  gJJ^TJJ^I 

for  restitution,  notwithstanding  the  plaintiff's  absence;  of §uch aP- 

pearance. 

for 
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1833.        for  that  he,  having  had  notice  of  the  rule,  and  not  ap- 
~Z  pearing,  ought  to  be  barred  from  any  further  prosecu- 

warn*  tion  of  his  claim,  according  to  sect 3.  of  the  act;  that 
clause  being  applicable  to  cases  under  sect.  6.,  where 
the  sheriff  seeks  relief,  as  well  as  under  sect.  1.,  where 
the  relief  is  sought  by  a  defendant.  [FoUett,  amicus 
curiae,  stated  that  the  Court  of  Exchequer  had  so 
held  (a).]  Richards  also  contended  that  the  sheriff  had 
been  to  blame,  having  seized  horses  in  the  stables  of  a 
trainer,  for  a  debt  due  from  the  owner  of  the  stables ; 
and  he  suggested  that  either  the  sheriff  or  the  plaintiff 
should  pay  his  client's  costs  of  appearing  to  this  rule ; 
to  which  point  he  cited  Bryant  v.  Ikey{b). 

Jeremy,  for  the  sheriff,  denied  that  he  bad  been  in 
fault,  or  ought  to  be  charged  with  costs. 

The  Court  made  the  following  rule  (reciting  that  no 
person  appeared  on  behalf  of  the  plaintiff  or  defend- 
ant):— That  the  sheriff  do  forthwith  deliver  up  to,  &c. 
(naming  the  several  claimants  who  appeared)  respectively, 
the  property  claimed  by  them,  taken  in  execution  in  this 
cause ;  and  that  it  be  referred  to  the  Master  to  determine 
whether  the  sheriff  or  the  plaintiff  do  pay  to,  &c.  (the 
claimants  who  appeared)  respectively,  their  costs  of 
appearing  before  this  Court,  and  that  the  said  costs  be 
paid  accordingly. 

(a)  See  Perkins  t.  Benton,  8  Tyr.  51. 

(*)  \Dowl.  Pratt.  Cases,  428.  And  we  Perkins  t.  Benton,  abort 
cited. 
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Forster  against  Taylor. 


*© 


ASSUMPSIT  for  the  price  of  fifteen  firkins  of  but-  f  JJ25W 
ter  sold  and  delivered  by  plaintiff  to  the  defendant  an  "  An  Act 

"  to  prevent 

At  the  trial  before  Paiteson  J.  at  the  Carlisle  Spring  Abuses  and 

.        Frauds  in  the 

assizes  1832,  the  following  facts  appeared :  —  The  plain-  packing, 
tiff  was  a  farmer,  and  defendant  an  innkeeper,  both  Sale  of  Butter," 
residing  in  the  county  of  Cumberland.    The  contract  cwper,^rother 
for  the  purchase,  and  also  the  delivery  of  the  butter,  J^jftJ1"* 

packing  butter, 
Is  required  to  brand  his  Christian  and  surname  on  such  Tessel,  together  with  the  exact  weight 
or  tare  thereof,  or  in  default  thereof,  he  is  to  forfeit,  for  every  such  vessel  not  so  marked, 
10*.  By  sect.  3.  every  dairyman,  farmer,  &c.v  who  shall  pack  any  butter  for  sale,  shall 
pack  the  same  in  vessels  so  made  and  marked  as  aforesaid,  and  shall  brand  his  Christian 
and  surname  on  different  parts  of  the  vessel,  therein  described,  and  on  the  butter  contained 
in  such  vessel,  upon  penalty  of  forfeiting,  for  every  default,  Si. 

In  an  action  brought  by  a  farmer  to  recover  the  price  of  fifteen  firkins  of  butter  sold  by 
him  to  defendant,  it  appeared  that  the  firkins  were  not  marked  according  to  the  act: 

Held,  that  the  provisions  which  required  the  vessel  to  be  branded  with  the  name  of  the 
cooper,  seller,  &c,  being  intended  for  the  protection  of  the  public  against  fraud,  indirectly 
prohibited  any  sale  of  butter  in  vessels  not  properly  marked;  that  the  subject-matter  of  this 
contract  was  in  such  a  state,  from  the  vessels  not  being  properly  marked,  that  the  sale  of  it 
was  forbidden  by  act  of  parliament ;  and  consequently,  that  the  contract  of  sale  was  void, 
and  the  plaintiff  could  not  recover. 

Held,  further,  that  although  there  was  a  penalty  imposed  in  the  same  clause  of  the  act, 
which  directed  the  thing  to  be  done,  yet  the  remedy  of  the  public  against  a  person  infringing 
the  clause  was  not  thereby  limited  to  a  proceeding  for  the  penalty ;  but  that  the  clause 
might  be  used  against  him  as  a  defence  to  an  action. 

were 
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1834.  were  proved;  but,  after  the  plaintiff  had  dosed  his 
case,  it  was  objected  that  the  statutes  of  36  G.  3.  c.  86., 
and  38  G.  3.  c.  73.  (a),  having  made  several  enactments 
relative  to  the  sale  of  butter,  the  plaintiff  should  have 
proved  that  those  requisites  had  been  complied  with, 
and,  not  having  done  so,  could  not  recover.  The  learned 
Judge,  however,  was  of  opinion  that  the  plaintiff  was 
not  bound  to  give  the  evidence  as  part  of  his  ori- 
ginal case,  but  that  the  onus  lay  on  the  defendant  to 
prove  that  the  plaintiff  had  not  complied  with  the 
statutes.  The  defendant's  case  was  then  gone  into, 
and  the  jury  found  that  there  was  a  deficiency  in  the 
weight  of  the  butter  (the  evidence  as  to  that  being  that 
.  seven  firkins  of  the  butter  fell  short  of  the  weight  re- 
quired by  86  G.  3*  c.  86.),  and  also  that  the  casks  were 
not  marked  according  to  the  directions  of  the  acts. 
A  verdict  was  entered  for  the  plaintiff  for  15L  lis.  6  A, 
which  allowed  1/.  to  be  deducted  for  the  deficiency  in 
weight  (twenty-four  pounds),  and  the  defendant  had 
liberty  given  him  to  move  to  enter  a  nonsuit. 

Courtenay  and  Blackburne,  in  Hilary  term  1833, 
shewed  cause,  (b)  The  fact  of  the  firkins  of  butter  not 
having  been  branded  and  marked,  and  of  some  of  them 
not  having  the  proper  weight,  does  not  invalidate  the 
contract  of  sale.  The  acts  of  parliament  prescribe  cer- 
tain regulations  for  carrying  on  the  trade  in  butter,  and, 
among  others,  that  every  tub,  firkin,  &c,  shall  contain 
a  specific  quantity,  and  shall  be  branded  with  the  name 
of  the  cooper,  packer,  dairyman,  or  seller  of  butter. 
It  contains  no  clause  avoiding  a  contract  of  sala  with 

(a)  See  the  clauses  set  out  in  the  judgment 
(6)  Before  Littledale,  Taunlon,  and  PatUson  Js. 

respect 
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respect  to  which  these  regulations  have  not  been  ob-        1834. 

served ;  but  it  imposes  a  penalty  for  the  violation  of  each 

of  them.     Then,  in  this  case,  there  has  been  no  more        again* 

TAYLdB. 

than  a  breach  of  a  parliamentary  regulation  protected 
by  a  penalty;  and,  according  to  Johnson  v.  Hudson  (a), 
Brown  v.  Duncan  (b\  and  WethereU  v.  Jones  (c)>  the 
contract  of  sale  is  not  avoided.  It  may  be  said  that 
these  statutory  provisions  were  intended  to  protect  the 
buyer  against  the  fraud  of  the  seller,  and  therefore  that, 
according  to  Law  v.  Hodson(d)>  the  contract  of  sale 
was  void.  There  the  17  G.  8.  c.  42.  had  required  bricks 
made  for  sale  to  be  of  certain  dimensions,  and  given 
a  penalty  for  breach  of  this  regulation,  but  did  not 
expressly  avoid  every  contract  for  the  sale  of  bricks 
of  less  than  the  required  dimensions ;  still  a  contract 
for  the  sale  of  such  bricks  was  held  to  be  void. 
That  decision  is  open  to  this  objection,  —  that  the 
act,  being  penal,  ought  not  to  have  been  extended 

by  construction ;  and  that  the  legislature,  when  it  im- 

* 

posed  a  penalty  for  breach  of  the  regulation,  must  be 
taken  to  have  given  all  the  remedy  intended.  It  is 
unnecessary,  however,  to  impugn  the  authority  of  that 
case,  for  it  is  distinguishable  from  the  present;  since, 
assuming  that  the  imposition  of  a  penalty  for  breach  of 
the  provision,  that  bricks  made  for  sale  should  be  of 
a  certain  size,  vitiates  a  contract  made  for  the  sale  of 
bricks  of  less  dimensions;  here,  in  the  stat.  36  G.  8. 
c.  86.,  is  a  clause  (subsequent  to  those  which  require 
the  tubs,  8tc«,  to  contain  the  proper  weight,  and  to  be 
marked  in  the  manner  specified)  which  recognizes  the 
validity  of  a  contract  of  sale,  even  though  those  requi- 

(a)  1 1  East,  18a  (b)  10  B.  f  C.  93. 

(c)  3B.$A<L  !ttl.  (d)  S  Camp.  147.    II  East,  300. 

Vol.  V.  3  M  sites 
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1854.        sites  have  not   been  complied  with.     Sect.  6.  enacts, 
"  u  That  every  cheesemonger,  dealer  in  butter,  or  other 

•gainst  person,  who  shall  sell  to  any  person  any  tnb,  firkin,  &e~ 
of  butter,  shall  deliver  in  every  such  tub,  &c.  the  full 
quantity  appointed  by  the  act,  or  in  default  thereof 
shall  be  liable  to  make  satisfaction  to  the  person  who 
shall  buy  the  same,  for  what  shall  be  wanting."  Besides, 
if  the  breach  of  any  one  of  these  several  regulations  for 
the  packing  of  butter  in  the  vessels  described  in  the  act, 
avoids  every  contract  of  sale,  a  multiplicity  of  issues 
might  be  raised  on  the  trial  of  every  action  brought 
to  recover  the  price  of  butter  sold  in  casks.  It  might 
be  made  a  question  whether  the  tub  or  other  vessel  in 
which  it  was  contained,  had  the  required  weight,  or 
whether  it  was  branded  with  the  Christian  and  surname 
of  the  cooper,  or  of  the  packer,  dairyman,  or  seller,  or 
whether  the  vessel  had  been  properly  soaked ;  for  the 
breach  of  any  one  of  these  regulations  would,  according 
to  the  argument,  avoid  the  contract.  Tyson  v.  Thomas  (a) 
is  distinguishable,  because  the  statute  22  &  23  Car.  2. 
c.  12.  not  only  imposed  a  penalty,  but  a  forfeiture  of  the 
corn  bought  or  sold. 

Aglionby  and  Dundas  contra.  This  action  is  not 
maintainable,  because  it  is  brought  to  enforce  a  contract 
made  in  contravention  of  the  provisions  of  an  act  of  par- 
liament intended  to  protect  the  public,  generally,  against 
fraud  in  the  sale  and  purchase  of  butter,  and  more  par- 
ticularly to  protect  the  buyer  against  the  fraud  of  the 
seller.  It  is  a  well  established  rule,  laid  down  by  Lord 
Holt  in  Bartlett  v.  Viner  (b\  that  if  a  statute  inflicts  a 
penalty  for  doing  an  act,  the  penalty  implies  a  pro- 

(<i)  1  Jlf'CW.  %  Young?,  119..  (ft)  Carth.  S5S. 

hibition, 


Tatlok. 
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hibition,  and  the  thing  is  unlawful,  though  there  be  no  J  834. 
prohibitory  words  in  the  statute;  as  where  a  statute 
inflicts  a  penalty  for  making  a  particular  contract,  as  a  agmtut 
simoniacal  or  usurious  contract,  the  contract  is  void.  In 
Law  v.  Hodson  (a),  the  statute  required  bricks  made  for 
sale  to  be  of  certain  dimensions,  and  gave  a  penalty  for 
breach  of  that  regulation ;  and  that  being  intended  to 
protect  the  buyer  against  the  fraud  of  the  seller,  was 
held  to  render  void  any  contract  for  the  sale  of  bricks 
of  less  than  the  required  dimensions.  There  it  was 
argued,  as  here,  that  the  legislature  had  not  avoided  the 
contract,  but  only  subjected  the  brick-maker  to  a  pe- 
nalty. The  decision  in  Little  v.  Poole  (b)  proceeded 
on  the  same  principle,  and  there  Law  v.  Hodson  (a)  was 
recognised  as  authority.  In  Langton  v.  Hughes  (c),  a 
druggist  (after  the  stat  42  G.  3.  c.  38.,  which  prohibited 
the  using  of  any  thing  but  malt  and  hops  in  brewing 
beer,  but  before  the  51  G.  3.  c.  87.,  which  prohibited 
druggists  from  selling  to  brewers  under  a  penalty),  sold 
and  delivered  drugs  to  a  brewer,  knowing  that  they 
were  to  be  used  in  brewing ;  and  it  was  held  that  he 
could  not  recover  the  price  of  them,  because  the  object 
of  the  former  statute  was  to  protect  the  public  health. 
There,  also,  it  was  contended  that  the  selling  and  buy- 
ing were  not  prohibited ;  and  Law  v.  Hodson  was  cited, 
and  recognised  by  the  Court.  In  Bensley  v.  Bignold(d) 
it  was  held,  that  a  printer  cannot  recover  for  labour  and 
materials  used  in  printing  any  work,  unless  he  affixes 
his  name  to  it  pursuant  to  the  39  G.  3.  c.  79.  s.  27., 
the  provision  being  mode  for  public  purposes;  and 
there  the  argument  was,  that  the  statute  contained  no 

(a)   11  Eatt,  300.  (6)  9  P.  <f-  C.  200. 

(c)  I  M.  $  S.  593.  %  (d;  5  B.  $  A.  555. 

3  M  2  pro- 
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1834.        prohibition,  but  a  mere  regulation  protected  by  a  pe- 
"  nalty.     So  in  Tyson  v.  Thomas  (a)9  it  was  held  by  the 

against  Court  of  Exchequer,  that  an  action  will  not  lie  for  breach 
of  a  contract  for  the  sale  of  corn  by  the  hobbett,  which 
is  in  contravention  of  the  provisions  of  ihe  22  Car.  2. 
c.  8.  5.2.,  and  there  Langton  v.  Hughes  (b)  was  cited 
with  approbation  by  Htdlock  B.  Johnson  v.  Hudson  (c) 
is  distinguishable;  because  in  that  case  there  was  a 
mere  breach  of  revenue  regulations  protected  by  a 
penalty :  those  regulations  attached  to  the  plaintiff  per- 
sonally only,  and  affected  him  with  the  penalty  in  order 
to  secure  the  licence  duty.  There  was  nothing  in  the 
statute  directly  or  indirectly  prohibitory  of  the  contract. 
The  same  observation  applies  to  Brown  v.  Duncan  (d) 
and  Wetherell  v.  Jones  (e);  and  in  the  last  of  those  cases 
Lord  Tenterden  lays  it  down  as  a  general  rule,  that 
where  a  contract  which  a  plaintiff  seeks  to  enforce  is 
expressly  or  by  implication  forbidden  by  the  statute  or 
common  law,  no  Court  will  lend  its  assistance  to  give  it 
effect;  and  that  principle,  which  was  fully  recognised 
and  acted  upon  in  the  still  later  case  of  Rex  v.  Graves- 
endfe),  applies  to  the  present  case.  For  here  the  statute, 
as  it  expressly  makes  it  an  offence,  subject  to  penalty, 
for  any  person  to  pack  any  butter  for  sale  in  any  vessel 
not  marked  or  branded  as  therein  required,  must  have 
intended  to  prevent  the  sale  of  butter  in  vessels  not 
properly  marked.  As  to  sect.  6.,  there  is  a  preamble  to 
that  clause  which  seems  intended  to  limit  it  to  retail 
dealers  as  distinguished  from  farmers. 

Cur.  adv.  vult. 

(a)  WCUL  4-  Younge,  119.  (b)  1  M.  $  S.  595. 

,'c)  11  East,  18a  (d)  10 B.  £  C.  93. 

(e)  3  B.  $  Ad,  221.  (g)  S  B.  $  A d.  240. 

Little- 
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Littledale  J.,  in  the  course  of  this  term,  delivered        1834*. 
the  judgment  of  the  Court.    After  stating  the  facts  of      " 
the  case,  and  that)  in  the  opinion  of  the  Court,  the       again* 
leaned  Judge  was  perfectly  right  in  holding  that  the      Ta"- 
onus  lay,  at  all  events,  on  the  defendant  to  prove  that 
the  plaintiff  had  not  complied  with  the   statutes,  his 
Lordship  proceeded  as  follows :  — 

Upon  the  question  of  deficiency  of  weight,  there 
could  be  no  ground  for  a  nonsuit,  because,  as  to  eight 
of  the  casks,  there  was  no  evidence  that  they  were  de- 
ficient in  weight,  and  the  contract  not  being  for  one 
entire  sum  for  the  whole  parcel,  but  at  the  rate  of  so 
much  per  firkin,  the  plaintiff  would  be  entitled  to  re- 
cover for  as  many  firkins  as  were  of  full  weight 

On  the  other  point,  that  the  casks  were  not  marked 
according  to  the  directions  of  the  acts  of  parliament,  we 
should  be  rather  disposed  to  think,  on  a  perusal  of  the 
Judge's  notes,  that  there  was  scarcely  sufficient  evidence 
for  the  jury  to  have  come  to  the  conclusion  they  did ; 
but  we  must  take  the  finding  of  the  jury  to  be  right,  as 
there  is  no  question  about  a  new  trial,  and  the  amount 
of  the  damages  is  not  so  large  as  that  it  should  be 
granted  as  on  a  verdict  against  evidence.  The  title  of 
the  act  of  36  G.  3.  c.  86.  is  "  An  Act  to  prevent  abuses 
and  frauds  in  the  packing,  weight  and  sale  of  butter, 
and  to  repeal  certain  acts  relating  thereto."  And  the 
title  of  the  act  of  38  G.  3.  c.  73.  is  "  An  Act  for  amend- 
ing and  rendering  more  effectual  an  act  made  in  the 
thirty-sixth  year  of  the  reign  of  his  present  Majesty," 
intituled,  &c.  (giving  the  former  title). 

The  former  acts  made  on  this  subject  are  one  of  the 

IS  &  14  Car.  2.  c.  26.,  of  which  the  title  is  "  An  Act  for 

reforming  of  the  abuses  committed  in  the  weight  and  false 

3  M  3  packing 
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1834.        packing  of  butter ;"  and  another  of  4  &  5  W.  $  M.  c.  7*9 
the  title  of  which  is  "  An  Act  to  prevent  abuses  com- 

FORSTER 

agabut        mitted  by  the  traders  in  butter  and  cheese." 

In  these  former  acts,  several  of  the  provisions  in  the 
later  acts  now  in  force,  or  nearly  similar  ones,  are  in- 
troduced, and,  in  some  instances,  much  heavier  penalties 
than  in  the  existing  acts.  The  attention  of  parliament  has, 
therefore,  at  an  early  period,  and  on  several  occasions, 
been  directed  to  prevent  frauds  and  abuses,  and  to  pro- 
vide for  the  protection  and  benefit  of  the  public  relative 
to  the  sale  of  butter*    The  regulations  as  to  marking  the 
casks,  in  the  second  section  of  the  36  G.  3.  c.  86.,  are, 
"  that  every  cooper  or  other  person  making  a  vessel  for 
packing  butter  shall,  on  the  bottom  of  such  vessel,  brand 
his  Christian  name  and  surname  at  length,  to  denote 
that  it  is  the  mark  of  the  cooper  or  maker  of  the  vessel, 
together  with  the  exact  weight  or  tare,  or  in  default,  for 
every  such  offence  shall  forfeit  10s."    And  in  the  third 
section,  "  that  every  dairyman,  farmer,  seller  of  butter, 
or  other  person  who  shall  pack  any  butter  for  sale,  shall 
pack  the  same  in  vessels  so  made  and  marked  as  afore- 
said, and  no  other,  and  shall,  on  the  bottom  thereof  on 
the  inside,  and  on  the  top  on  the  outside,  brand  his 
Christian  name  and  surname  at  length,  and  shall  also 
brand  on  the  top  on  the  outside,  and  on  the  bouge  or 
body  of  the  vessel,  the  true  weight  or  tare  of  such  empty 
vessel,  and  shall  also  brand  his  Christian  name  and  sur- 
name at  length  on  the  bouge  or  body  of  every  vessel, 
across  two  different  staves  at  least,  and  shall  also  im- 
print his  Christian  name  and  surname  upon  the  top  of 
the  butter,"  upon  pain  and  penalty  of  forfeiting  for  every 
such  offence  the  sum  of  5h 

The  first  section  of  the  38  G.  3.  c.  73.,  after  reciting, 

amongst 
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amongst  other  things,  "  that  the  act  was  much  avoided  1834. 
by  concealing  the  places  of  abode  of  the  coopers  making  " 
the  vessels,  and  of  the  dairymen  or  other  packers  of  again* 
butter,"  enacts,  "  that  every  cooper  or  other  person 
making  such  vessel,  shall,  on  the  bottom  of  the  vessel  on 
the  outside,  in  addition  to  his  Christian  name  and  sur- 
name, brand  the  name  of  his  place  of  abode  or  dwelling 
in  the  manner  directed,  or  in  default,  shall  forfeit  and 
pay  the  sum  of  10&"  The  second  section  directs,  "  that 
every  factor  or  agent,  who  shall  bay  or  sell,  or  for  the 
purpose  of  sale  have  in  his  custody  any  vessel  contain- 
ing butter  for  sale,  not  made  and  marked  according  to 
the  directions  of  the  act,  shall  forfeit  and  pay  20s."  It 
is  to  be  observed  of  the  latter  act,  that  although  it  re- 
cites that  the  former  act  had  been  evaded  by  concealing 
the  places  of  abode  of  the  dairymen  and  other  packers 
of  butter,  yet  the  enacting  part  leaves  them  out,  and  only 
mentions  coopers  and  other  persons  making  the  vessels* 

The  36  G.  3.  contains  several  provisions  as  to  the 
weight  of  the  butter  in  each  cask,  the  not  mixing  one 
kind  of  butter  with  another  kind,  and  the  mode  of 
salting  the  butter,  but  which  are  not  now  the  subject  of 
discussion ;  but  the  provisions  as  to  marking  the  names 
are  made  with  a  view,  that  if  the  butter  be  made  or  put 
up  in  a  way  contrary  to  the  directions  of  the  act,  or  be 
otherwise  liable  to  be  complained  of,  the  person  who  is 
aggrieved  may  know  where  the  original  fault  is  com- 
mitted, and  be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked 
according  to  the  act,  it  is  to  be  considered  what  effect 
that  has  as  to  the  present  action.  In  Bartlett  v.  Finer, 
reported  in  Carthew,  252.,  Lord  Holt  says,  that  "  every 
contract  made  for  or  about  any  matter  or  thing  which  is 
3  M  4  prohibited 
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1854.        prohibited  and  made  unlawful  by  any  statute,  is  a  void 

"1  contract,  though  the  statute  itself  doth  not  mention  that 

agfdmt       it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender; 
Taylo*.  . 

because  a  penalty  implies  a  prohibition,  though  there 

are  no  prohibitory  words  in  the  statute."  tad  in  the  re- 
port of  the  same  case  in  Skinner,  822.,  the  Court  say,  that 
"  in  every  case  where  a  penalty  is  annexed  to  the  doing 
of  such  an  act,  though  it  be  not  prohibited,  yet  if  such 
a  thing  appears  upon  the  record  to  be  the  consideration, 
the  agreement  is  void."  And  "  in  every  case,  where  the 
statute  inflicts  a  penalty  for  doing  such  an  act,  though 
the  act  be  not  prohibited,  yet  the  thing  is  unlawful." 

Where  acts  have  been,  passed,  containing  regulations 
as  to  articles  which  are  the  subject  of  sale,  and  the 
policy  of  the  acts  is  for  the  security  of  the  buyers,  and 
to  protect  them  against  the  frauds  of  the  seller,  it  has 
been  held  that  the  seller  cannot  recover  the  price.  And 
within  this  rule,  the  present  case  appears  to  us  to  fall. 

The  case  of  Law  v.  Hodson,  in  2  Campbell,  147.,  and 
afterwards,  on  a  motion  for  a  new  trial,  in  11  East,  300*, 
was  decided  on  this  principle.  The  statute  17  G.  3* 
c.  42.,  in  the  first  section,  directs  that  bricks  shall  be 
made  of  a  certain  size ;  and  in  the  second  section,  a 
penalty  is  given  for  not  doing  so :  and  the  bricks,  which 
were  the  subject  of  the  action,  being  under  the  statutable 
size,  it  was  considered  to  be  a  fraud  on  the  buyer,  whom 
the  legislature  meant  to  protect,  and  the  plaintiff  was 
held  not  entitled  to  recover  the  price. 

Tyson  v.  Thomas  (a)  was  an  action  for  not  deliver- 
ing twenty  hobbetts  of  barley;  and  it  was  objected, 
that  the  action  could  not  be  maintained,  the  statute 

(<i)  M'Oehnd  £  Y.  119. 

"2  Car.  2. 
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22  Car.  2.  c.  8.  $.  2.  having  enacted,  that  if  any  person        1854. 
shall  buy  or  sell  any  corn  by  any  other  measure  than       " 
the  Winchester  bushel,  he  shall  forfeit  40s.;  and  the       q#rfn* 

Tayuoh. 

22  &  23  Car.  2.  c.  12.  s.  2.  having,  besides  the  former 
penalty,  imposed  the  further  penalty  of  losing  the  corn 
or  the  value;  and  as  it  appeared  that  the  hobbett  was 
an  uncertain  measure,  it  was  held,  that  it  was  a  sale  in  a 
manner  prohibited  by  the  statutes  of  Car.  2.9  and  that 
the  plaintiff  could  not  recover.  It  must  be  observed, 
that  the  selling  by  customary  measure  is  now  authorised 
by  the  5  G.  4.  c.  74.  under  certain  restrictions.  Little  v. 
Poole  (a)  was  an  action  to  recover  the  price  of  some 
coals.  The  47  G.  3.  sess.  2.  c.  lxviii*  contains  several  re- 
gulations as  to  the  sale  of  coals ;  it  directs  the  vender  to 
deliver  to  the  purchaser  a  ticket  which  is  to  contain  the 
number  of  sacks,  the  name  of  the  coals  sent,  the  name 
of  the  vender,  and  the  name  of  the  labouring  meter,  and 
it  subjects  the  vender  of  the  coals  for  not  doing  so  to  a 
penalty  of  201.  The  ticket  did  not  follow  the  directions 
of  the  act  as  to  the  labouring  meter ;  and  it  was  held, 
that  as  the  provision  of  the  act  was  to  protect  the  buyer 
against  the  fraud  of  the  seller,  the  seller  was  not  entitled 
to  recover  the  price.  These  cases  more  particularly 
apply  to  the  acts  of  parliament  which  are  considered  as 
being  for  the  protection  of  parties  to  a  contract  of  sale. 

There  are  several  other  cases  where  acts  of  parlia- 
ment have  been  infringed  in  other  respects.  In  one  of 
Langton  v.  Hughes  (&),  the  plaintiffs  were  druggists,  and 
they  sold  drugs  to  the  defendants,  who  were  brewers, 
knowing  that  they  were  to  be  used  in  the  brewing  of 
beer,  which  was  contrary  to  the  provisions  of  an  act  of 

(«)  9  B.  tf  C.  192.  (6)  IM.fS.  593. 

par- 
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1834.  parliament;  and  Lord  Ellenborough  there  states,  that  it 
may  be  taken  as  a  received  rule  of  law,  that  what  is 
gainst  done  in  contravention  of  the  provisions  of  an  act  of  par- 
liament, cannot  be  made  the  subject-matter  of  an  action. 
There  are  other  cases  where  contracts  have  been  made  on 
the  Lord's  day,  which  are  within  the  statute  of  29  Car.  2. 
c.  7.  Others  arising  out  of  transactions  connected  with 
smuggling.  Other  cases  arising  out  of  transactions  where 
the  name  of  the  printer  has  not  been  inserted  in  the 
document  published.  Others  arising  out  of  contracts 
relating  to  unlicensed  places  of  public  exhibition  or 
resort,  which  are  carried  on  in  a  manner  not  authorised 
by  law.  Others  arising  out  of  disabilities  in  attornies 
and  apothecaries  not  having  the  proper  certificates  to 
practice.  Others  out  of  illegal  insurances :  the  names 
of  which  several  cases  need  not  be  enumerated;  and 
the  general  principle  is  laid  down,  that  where  the  pro- 
visions of  an  act  of  parliament  have  been  infringed,  no 
contract  can  be  supported  arising  out  of  it. 

There  are,  however,  some  cases  where  the  rule  has 
been  held  not  to  apply ;  as  in  Johnson  v.  Hudson  (a) 
where  the  plaintiff,  a  factor,  sold  tobacco  segars,  but 
had  not  entered  himself  as  a  dealer  in  tobacco,  nor  had 
he  a  licence,  and  the  tobacco  went  without  a  permit, 
and  it  was  held  that  the  plaintiff  might  recover  the 
price,  as  there  was  no  fraud  intended,  and  there  was 
nothing  in  the  act  which  rendered  the  contract  illegal, 
and  it  was  only  a  breach  of  revenue  regulations  pro- 
tected by  a  penalty,  by  which  we  apprehend  is  to  be 
understood  revenue  regulations  meant  to  attach  to  the 
plaintiff  personally,  and  affect  him  with  the  penalty  in 

(a)  11  Eatt,  18a 

order 
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order  to  secure  the  licence  duty,  but  in  no  way  to  pro-        1834. 
hibit  the  contract     It  is  to  be  observed  also  that  the        ~ 
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court  intimate  that  the  plaintiff  was  not  to  be  considered  ngabut 
as  a  dealer  in  tobacco  at  all  within  the  meaning  of  the 
act.  In  Brown  v.  Duncan  (a)  the  five  plaintiffs  carried 
on  business  as  distillers.  By  the  statute  6.  G.  4.  c.  81. 
5.  7.,  each  person  who  is  a  distiller  ought  to  be  named 
in  the  licence;  and  by  another  act,  no  person  who  is  a 
vender  or  retailer  of  spirits,  ought  to  be  licensed  as  a 
distiller  within  the  limited  distance.  One  of  the  plain- 
tiffs was  not  named  in  the  licence,  and  he  carried  on 
the  business  of  a  retailer  of  spirits'  within  the  limited 
distance.  But  notwithstanding  this,  the  plaintiffs  were 
held  entitled  to  recover  the  price  of  the  whisky  sold  in 
their  trade  as  distillers,  which  had  been  guaranteed  by 
the  defendant ;  for  there  had  been  no  fraud  on  the  part 
of  the  plaintiffs  on  the  revenue,  though  they  had  not 
complied  with  the  excise  regulations,  which  it  was 
thought  wise  to  adopt,  in  order  to  secure,  as  far  as  might 
be,  the  conduct  of  the  trader  in  such  a  way  as  was 
deemed  most  expedient  for  the  benefit  of  the  revenue, 
and  the  plaintiff  was  held  entitled  to  recover.  These 
regulations  were  considered  to  be  of  the  same  nature  as 
those  referred  to  in  the  case  of  Johnson  v.  Hudson,  not 
directly  or  indirectly  prohibitory  of  the  contract  on 
which  the  action  was  brought 

In  Wetherell  v.  Jones  (b),  the  plaintiff  was  a  rectifier 
of  spirits,  and  sold  spirits  to  the  defendant,  who  was  a 
confectioner.  The  spirits  were  above  proof,  though 
described  in  a  permit  as  being  under  proof.  It  was 
held,  that  the  statute  6  G.  4.  c.  80.  did  not  apply  to  dis- 

(a)   10  B.  $  C.  93.  (6)  3  5.J  Ad.  221. 

tillers 
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1834.        tillers  of  spirits;  and  as  there  was  no  provision  in  the 
"  act  to  regulate  the  strength  of  British  spirits,  the  con- 

ogam*  tract  was  not  illegal,  nor  were  the  spirits  prohibited 
goods ;  and  it  was  further  held,  that  the  irregularity  of 
the  permit,  though  it  arose  from  the  plaintiff's  own  fault, 
and  was  a  violation  of  the  law  by  him,  did  not  deprive 
him  of  the  right  of  suing  upon  the  contract,  which  was 
in  itself  perfectly  legal,  —  there  being  no  agreement,  ex- 
press or  implied,  that  the  law  should  be  violated  by  such 
improper  dealing.  But  it  was  also  there  held,  that 
where  a  contract  which  the  plaintiff  seeks  to  enforce,  is 
expressly  or  by  implication  forbidden  by  the  statute  or 
common  law,  no  Court  will  lend  its  assistance  to  give  it 
effect  "  But  where  the  consideration  and  the  matter  to 
be  enforced  were  both  legal,"  the  Court  said  they  were 
not  aware  "  that  the  plaintiff  had  ever  been  precluded 
from  recovering  by  an  infringement  of  the  law  (not 
contemplated  by  the  contract)  in  the  performance  of 
something  to  be  done  on  his  part." 

But  the  present  case  does  not  come  within  any  of  the 
cases  last  cited,  because  here  the  acts  of  parliament  are 
made  for  the  protection  of  the  public  against  frauds, 
and  also  the  subject-matter  of  the  contract  is  in  such  a 
state,  for  want  of  the  casks  being  properly  marked,  that 
the  sale  of  it  was  prohibited  by  act  of  parliament. 

It  is  necessary,  however,  to  notice  one  point  arising 
out  of  this  act  of  parliament,  —  that  the  penalty  is  given 
in  the  same  clause  which  directs  the  thing  to  be  done; 
and  it  might  therefore  be  said  that  the  thing  is  only 
directed  to  be  done,  subject  to  a  penalty,  and  not  abso- 
lutely ;  and  in  Law  v.  Hodson,  the  case  most  frequently 
referred  to  of  late  on  these  subjects,  in  the  report  in 
2  CampbeU>  147.,   Lord   Elleriborough  notices  that  the 

penalty 
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penalty  is  given  in  a  separate  clause.  In  the  case  of  1834. 
indictments  arising  out  of  provisions  in  acts  of  parlia- 
ment  which  subject  parties  to  penalties,  where  the  agahut 
penalty  is  given  in  the  same  clause  which  enacts  the 
offence,  it  has  been  held,  that  if  the  offence  was  not  one 
at  common  law,  you  cannot  have  a  general  indictment 
for  the  offence  under  the  act  of  parliament,  and  can 
only  proceed  for  the  penalty.  In  Rex  v.  Wright  (a\ 
which  was  an  indictment  against  the  defendant,  and 
charged  that  he,  being  a  spiritual  person,  did  take  to 
farm  several  lands  against  the  statute  of  21  Hen.  8. 
c.  IS.  s.  1.,  on  an  application  to  quash  the  indictment, 
Lord  Mansfield  said  he  always  took  it,  "  that  where  new- 
created  offences  are  only  prohibited  by  the  general 
prohibitory  clause  of  an  act  of  parliament,  an  indictment 
will  lie;  but  where  there  is  a  prohibitory  particular 
clause  specifying  only  particular  remedies,  there  such 
particular  remedy  must  be  pursued ;  for  otherwise  the 
defendant  would  be  liable  to  a  double  prosecution : — one 
upon  the  general  prohibition,  and  the  other  upon  the 
particular  specific  remedy."  The  same  limited  rule, 
however,  does  not  seem  to  have  been  adopted  in  civil 
actions,  so  as  to  confine  the  proceedings  against  the 
party  offending  to  the  penalty ;  and  we  are  not  aware 
that  the  observation  of  Lord  Ellenborough  as  to  the 
penalty  being  given  by  a  separate  clause  has  been 
noticed  at  any  other  time;  and,  indeed,  in  many  of  the 
coses  which  have  occurred,  the  penalty  is  given  in  the 
same  clause.  Upon  the  whole  of  this  case,  we  are  of 
opinion  that  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 

(a)  1  Burr.  545. 


CASES  in  HILARY  TERM 


Saturday,  HUNT  agdillSl  MaSSEY. 

January  11th. 

In  an  action  A  SSUMPSIT  by  the  plaintiff,  as  drawer  of  a  bill  of 
against  ac-  exchange  dated  the  1st  of  February  1832,  for  101/. 

of  exchange  for  payable  five  months  after  date,  and  accepted  by  the  de- 

prored  that  be  fend  ant.    Plea,  general  issue.     At  the  trial  before  Ztot- 

wh^htac?*  man  C*  J-  at  the  London  sittings  after  last  Michaelmas 

FUdntiff  then'  teTm>   the  fol,owing  appeared  to  be  the  facts  of  the 

produced  in  case:  —  The  defendant  accepted  the  bill  of  exchange 

evidence  a  letter  u  r  ° 

in  defendant's  in  February  1832,  being  then  under  age;  he  became  of 

handwriting, 

purporting  by  age  on  the  19th  of  June,  and  the  bill  became  due  on 

its  date  to  have 

been  written  the  4th  of  July  1832.     The  following  letter,  in  the  de- 

ofage,  ad-  fendant's  handwriting,  bearing  date  the  22d  of  June 

tbirdCpenon  in  ^82>   addressed   to  his  guardian,  was  given  in  evi- 

A«e  words:—  dence : — u  I  request  you  to  pay  to  Mr.  W.  H.  Hunt 

to  pay  it."  ioi/.  at  your  earliest  convenience  after  the  date  of  this 

(the  plaintiff)  J 

« ioi/.  at  your  letter,  from  the  money  left  me  by  my  late  grandfather, 

earliest  con- 
venience after  Robert  Andrews  Esq.,  for  which  I  have  given  my  bill." 

letter,  from  the  This  letter  had  been  delivered  by  the  defendant  to  the 

by°mylateme  clerk  of  the  plaintiff,  as  stated  in  his  examination  in 

v^h^hafe^  c*"e*»  on  ^e  ^ay  lt  k°re  c'ate:  on  k*8  cross-examination 

given  my  bill."  |,e  stated  he  could  not  state  the  precise  day  when  it  was 

This  letter  was  r  J 

proved  to  have  delivered.     It  was  objected  that  it  ought  to  have  been 

been  delivered 

to  plaintiff's  clearly  shewn  that  the  letter  was  written  after  the  de- 
clerk,  but  it  did 

not  appear  fend  ant  became  of  age :  secondly,  that  the  letter  did  not 

Held,  that  amount  to  a  promise  to  pay  the  bill :  and  thirdly,  that 

^mTftderbe  ^e  Pontiff  ought  to  have  declared  specially ;  because 

beennwriuenC  the  plaintiff  was  liable,  if  at  all,  not  by  reason  of  his 

and  issued  at  acceptance  of  the  bill,  but  of  a  promise  made  after  he 

ihe  time  when  r  r 

it  bore  date ; 

and  that,  having  been  written  after  defendant  came  of  age,  and  before  the  biU  became  due, 

it  would  support  a  count  on  a  promise  to  pay  according  to  the  tenor  and  effect  of  the  bill. 

had 


HUKT 

against 
Maukt. 
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had  come  of  age.     The  Lord  Chief  Justice  directed  the        1834. 
jury  to  find  a  verdict  for  the  plaintiff. 

Piatt  now  moved  for  a  new  trial,  and  contended,  first, 
that  some  evidence  ought  to  have  been  given  to  shew 
that  the  letter  was  written  at  or  about  the  time  it  bore 
date,  or,  at  least,  before  the  defendant  attained  his  full 
age;  secondly,  that  the  language  of  the  letter  did  not 
amount  to  a  promise  to  pay,  but  a  mere  request  to  a 
third  person  to  pay  on  the  defendant's  account  a  sum 
of  money  to  the  plaintiff  out  of  a  particular  fund; 
and,  thirdly,  that  if  the  letter  did  amount  to  a  pro- 
mise to  pay,  it  did  not  support  any  count  in  the 
declaration.  The  contract  in  the  special  count  to 
pay  according  to  the  tenor  and  effect  of  the  bill  of 
exchange  was  alleged  to  have  been  made  on  the  19th 
of  June.  If  the  letter  amounted  to  a  promise,  that 
promise  was  made  on  the  22d  of  June.  [Taunton  J. 
Where  a  voidable  contract  is  made  by  a  party  under 
age,  and  ratified  after  he  has  attained  his  full  age,  is  it 
not  usual  to  declare  on  the  original  promise  ?  The  first 
promise  here  was  voidable  only,  (a)  As  soon  as  it  was 
ratified,  it  became  binding  ab  initio.  Patteson  J.  If  the 
defendant  had  pleaded  infancy  specially,  the  plaintiff 
might  have  replied,  that  after  he  had  attained  the  age 
of  twenty-one  years,  be  assented  to  and  ratified  and  con- 
firmed the  several  promises  in  the  declaration.  And 
the  letter  would  be  good  evidence  to  support  that  re- 
plication, for  it  is  an  order  to  the  defendant's  agent  to 
pay  the  very  money  for  which  he  had  given  the  bill. 
Littledale  J.  The  case  might  be  different  if  the  defend- 

(a)   Gibbs  v.  Merrill,  3  Taw*.  307. 

ant 
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ant  had  become  of  age,  and  written  the  letter,  after  the 
bill  had  become  due;  then,  perhaps,  he  could  not  be 
said  to  have  promised  to  pay  according  to  the  tenor 
and  effect  of  the  bill  of  exchange.] 

Denman  C.  J.  The  letter  must  be  presumed  primA 
facie  to  have  been  written  on  the  day  on  which  it  bore 
date.  It  lay  on  the  defendant  to  shew  that  it  was  not ; 
and  if  so,  it  then  amounted  to  a  ratification  of  the 
original  promise  to  pay,  according  to  the  tenor  and 
effect  of  the  bill  of  exchange,  and  might  be  declared 
on  accordingly. 

Littledale,  Taunton,  and  Patteson  Js.  con- 
curred. 

Rule  refused. 


Monday,  FAWCETT  agattlSt  CASH. 

January  1 3th.  ° 

On  the  5th  A  SSUMPSIT.    The  declaration  stated,  that  in  con- 

of  Afore*  1838,    **■.,......_.  *  ,_      «. 

A.  entered  as  sideration  that  the  plaintiff,  at  the  request  of  the  de- 

into  the  •errice  fendant,  would  enter  into  his  employ,  in  the  capacity  of  a 
engaging  to  pay  warehouseman,  from  the  5th  of  March  18S2,  at  a  salary 
of  i^ioTper  agreed  upon  between  them,  to  wit,  at  the  rate  of  12/.  105. 
firtt^ew'and  P6*  month  for  tbe  &rst  vear>  anc*  after  that  period  at  an 
to  advance  lot.   advance  of  1 0/.  per  annum  until  the  salary  should  be  1 80/. 

per  annum  '  * 

until  the  talarj  per  annum,  the  defendant  promised  the  plaintiff  to  retain 
Held,  that  thia   and  employ  him  in  his,  defendant's,  service  in  the  ca- 

was  a  contract 

by  jet.  to  em-     pacity  aforesaid,  at  and  for  the  salary  aforesaid,  and  con- 
whole  year.        tinue  him  in  such  employ  for  one  whole  year,  to  wit,  from 
the  day  aforesaid.     Averment,  that  the  plaintiff  entered 

into 
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into  the  employ  of  the  defendant  in  the  capacity  and  on        1834. 
the  terms  aforesaid,  and  continued  in  such  employ  until    •  pAwrm 
the  28th  of  January  1833;  and  although  the  plaintiff,        fl«™rf 
on   the   day  and  year  last  aforesaid,   was  ready  and 
willing  to  continue  in  the  employ  of  the  defendant  for 
the   remainder  of   the   said  year,   yet   the  defendant 
refused  to  suffer  him  so  to  continue,  and  discharged 
him    therefrom   without    any  reasonable   or  probable 
cause.     The  second  count  stated  the  contract  to  be  to 
continue  the  plaintiff  in   such   employment   until   the 
expiration  of  six  months  from  and  after  notice  given  by 
the  plaintiff  or  defendant  to  the  other  of  them  of  his 
intention  to  put  an  end  to  such  service,  or  else  to  pay 
the  plaintiff  a  proportionate  part  of  the  said  wages  for 
six  months.     The  third  count  differed  from  the  second 
in  stating  the  contract  to  be  to  employ  the  plaintiff  until 
and  after  the  expiration  of  three  months  after  notice; 
the  fourth  count  stated  it  to  be,  to  employ  the  plaintiff  in 
defendant's  service  until  the  expiration  of  a  reasonable 
period  from  and  after  notice  to  determine  such  service. 
There  was  also  an  indebitatus  count  for  wages.     Plea, 
general  issue.      At  the  trial  before  Denman  C.J.,  at 
the  London  sittings   after  Michaelmas  term   1833,    it 
appeared  that  on  the  5th  of  March  1832,  the  plain* 
tiff  entered  into  the  service  of  the  defendant,   who 
signed  the  following  paper :  —  "  William  Cash  engages 
to   pay  Thomas  Fawcctt   V2l.  10s.  per  month   for   the 
first  year,    and    advance   10/.   per    annum    until    the 
salary  is  180/.,  from  the  5th  of  March  1832."      The 
plaintiff  continued  in  the  defendant's  service  until  the 
20th  of  January  1833.     The  plaintiff's  wages  had  been 
paid  monthly  to  the  5th  of  January  1833,  and  this 
Vol.  V.  3  N  action 
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1894.        action  was  brought  in  Hilary  term  1838,  to  recover 
"  25/.,  being  the  wages  of  12/.  105.  per  month  from  the  5th 

aoainst        of  January  to  the  5th  of  March  1833.     Sir  J.  Campbell, 

Cash. 

Solicitor-General,  contended  that  there  was  no  proof  of 
any  contract  by  the  defendant  to  continue  the  plaintiff 
in  his  employ  for  a  year;  or  until  six  or  three  months, 
or  a  reasonable  time  after  notice,  as  alleged  in  the 
second,  third,  and  fourth  counts;  and  that  the  action 
having  been  commenced  in  Hilary  term  18S8,  the  year 
had  not  expired,  and  therefore  the  plaintiff  could  not 
recover  under  the  indebitatus  count.  Sir  J.  Scarlett, 
contra,  contended  that  there  was  proof  of  a  contract  to 
continue  the  plaintiff  in  the  defendant's  service  for  one 
year  at  least;  that  where  no  time  was  defined  in  the 
contract,  the  law  presumed  it  to  be  for  a  year.  The 
Lord  Chief  Justice  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  25/.,  but  reserved  liberty  to  the  defend* 
ant  to  move  to  enter  a  nonsuit. 

Sir  J.  Campbell,  Solicitor- General,  now  moved  accord- 
ingly. The  agreement  was  not  evidence  of  the  contract 
(stated  in  the  first  count)  to  employ  the  plaintiff  for  one 
whole  year,  from  the  5th  of  March  1832.  The  words  in 
the  agreement,  "  for  the  first  year,"  refer  to  the  rate  of 
wages,  which,  if  the  contract  continued  in  force  for  one 
year,  was  to  be  12/.  105.  per  month  ;  and  if  for  a  longer 
\  period,  was  to  be  increased.  If  that  be  so,  there  is  nothing 

from  which  it  can  be  inferred  that  it  was  to  continue  in 
force  for  a  year.  It  might  continue  in  operation,  not 
only  for  one,  but  for  four  years;  for  an  increased  rate 
of  wages  is  provided  if  it  continue  during  the  latter 
period ;  but  there  is  no  more  ground  for  saying  that  it  is 

an 
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an  absolute  agreement  for  one  year,  than  for  four  years.  1834. 
Then  if  <|hat  be  so,  the  payment  of  the  wages  monthly  "  "" 
being  the  only  circumstance  from  which  the  duration  of  again* 
the  contract  can  be  collected,  it  is  a  contract  for  one 
month  only.  [Patteson  J.  In  Beeston  v.  Colfyer(a)  the 
plaintiff  served  the  defendant  as  clerk  for  a  number  of 
years,  and  his  salary  during  one  year  was  paid  quar- 
terly, but,  during  the  last  six  years,  monthly;  and  it 
was  held  that  the  payment  of  the  wages  monthly,  did 
not  rebut  the  general  presumption  that  the  hiring  was 
for  a  year.]  There  a  yearly  contract  was  to  be  inferred 
from  the  continuance  of  the  service,  and  the  payment 
of  the  salary  during  the  one  year  quarterly.  Assuming 
this  to  be  a  contract  for  a  year,  it  was  determinable  by 
a  month's  notice,  and  ought  to  have  beelf  declared  on 
accordingly.  Then  as  to  the  other  three  counts,  there 
was  no  proof  of  any  contract  to  employ  the  plaintiff 
until  the  expiration  of  six  or  three  months,  or  of  a  rea- 
sonable period  after  notice  by  either  party  to  determine 
the  contract. 

Dbnman  C.  J.  It  seems  to  me  that  the  contract 
alleged  in  the  first  count  of  the  declaration  was  proved. 
The  general  rule  is,  that  if  a  master  hire  a  servant, 
without  mentioning  the  time,  that  is  a  general  hiring, 
and  in  point  of  law  a  hiring  for  a  year.  Then,  as- 
suming that  the  agreement  in  this  case  does  not  specify 
the  period  for  which  the  service  or  employment  was  to 
continue,  it  must  be  taken  to  be  a  contract  for  a  year's 
service ;  and  if  a  general  hiring  is,  in  point  of  law,  a 
contract  for  one  whole  year,  the  stipulation  here  that 

(a)  4  Bing.  309. 

3  N  2  there 
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1834.        there  is  to  be  an  advance  of  10?.  per  annum  until  the 
Fawc  salary  is   180/.,  does  not  make  it  less  a  contract  for 

against  a  year# 

Cash.  j 

Littledale  J.  The  agreement  proved  is,  to  pay  the 
warehouseman  12/.  10s.  per  month  for  the  first  year, 
and  an  advance  of  10/.  per  annum  until  the  salary  is 
180/.  The  parties,  therefore,  contemplated,  first,  that 
the  contract  was  to  continue  for  one  year  at  all  events; 
and,  secondly,  that  it  might  continue  for  four:  in  which 
case  there  was  to  be  a  yearly  advance  of  salary.  In  the 
case  of  domestic  servants,  the  rule  is  well  established, 
that  the  contract  may  be  determined  by  a  month's  notice 
or  a  month's  wages;  but  that  depends  upon  custom. 
Here  no  custom  having  been  proved,  the  contract  must 
be  taken  to  have  been  a  hiring  for  a  year. 

Taunton  J.  I  am  of  the  same  opinion.  The  sub- 
stance of  the  first  count  is,  that  the  defendant  undertook 
to  retain  and"  employ  the  plaintiff  in  his  service  as  a 
warehouseman  for  one  whole  year;  the  agreement  proved 
was,  W.  Cash  engages  to  pay  T.  Fawcett  12/.  10s.  per 
month  for  the  first  year,  and  an  advance  of  10/.  per 
annum  until  the  salary  is  180/.  That  imports  that  the 
contract  was  to  continue  in  force  for  one  whole  year,  and 
that  it  might  last  longer  than  one  year,  viz.  for  four 
years.  It  is  unnecessary  to  consider  what  the  effect 
would  have  been  if  the  dismissal  had  taken  place  after 
the  first  year ;  because  it  is  perfectly  clear  that  the  pat- 
ties intended  that  the  plaintiff  should  be  bound  to  serve, 
and  the  defendant  bound  to  retain  and  employ  the  plain- 
tiff for  the  whole  year.  If  this  had  been  a  case  of  set- 
tlement, 
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tlement,  the  contract  would  have  been  good  proof  of  a       18S4. 
yearly  hiring. 


Fawcett 

against 

Cash, 


Patteson  J.  This  is  not  the  case  of  a  domestic 
servant,  where  the  contract  might  have  been  put  an  end 
to  by  paying  a  month's  wages  or  giving  a  month's 
warning.  There  was  clearly  a  contract  for  one  year  at 
least  The  words  "  for  one  year"  do  or  do  not  refer  to 
the  period  of  service.  If  they  do,  it  is  in  terms  a  con- 
tract for  a  year;  if  they  do  not,  then  no  time  is  men- 
tioned, and  it  is  a  general  hiring  for  a  year. 

Rule  refused. 


Crook  against  Jadis.  Monday, 

°  January  13th. 

ASSUMPSIT  by  the  plaintiff  as  indorsee,  against  the  In  an  action 
by  the  indorsee 
defendant,  as  the  drawer  of  a  bill  of  exchange,  against  the 

drawer  of  an 

dated  the  23d  of  May  1831,  for  1000/.,  accepted  by  accommodation 

bill!  which  had 

Lord   Foley,   and   payable  eleven   months   after   date,  beenfraudu- 

"  lently  disposed 

Plea,  general  issue.     At  the  trial  before  Denman  C.  J.,  of  by  the  first 
at  the  Middlesex  sittings  after  last  Michaelmas  term,  the  afterwards  dis- 
defence  was,  that  the  bill,  as  between  the  drawer  and  plaintiff,  it  is*5 
acceptor,  was  a  mere  accommodation  bill,  and  had  been  ^°e  pi^fff 
issued   by  the  defendant  to  a  bill  broker  to  get  dis-  ShrdrcOT- 
counted;  and  that  the  latter  had  fraudulently,  and  with-  JJJJ^jJJ^ 
out  any  authority,  sold  it  to  one  Howard,  for  whom  the  *?«ted  £•  su*- 

J  J7  •    *  picion  of  a  pru- 

plaintiff  discounted  it.     On  the  evidence  it  was  con-  dent  man  that 

r  it  had  not  been 

tended,  that  the  plaintiff  had  not  used  due  caution,  and  fairly  obtained: 

r  the  defendant 

that  he  had  taken  the  bill  under  circumstances  which  must  shew  that 

the  plaintiff 

ought  to  have  excited  the  suspicion  of  a  prudent  man ;  was  guilty  of 

gross  ncgli- 
3  N  S  that  genre. 
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1S34.       that  the  bill  bad  not  been  fairly  obtained,  and  therefore 
"Z  he  was  not  entitled  to  recover.     Lord  Denman  C.  J. 

Crook 

against        told  the  jury  to  find  for  the  plaintiff,  if  they  thought  he 

had  not  been  guilty  of  gross  negligence  in  taking  the 
bill  under  the  circumstances  given  in  evidence.  A  ver- 
dict having  been  found  for  the  plaintiff, 

Sir  James  Scarlett  now  moved  for  a  new  trial,  on  the 
ground  that  the  true  question  which  ought  to  have  been 
submitted  to  the  jury  was,  whether  the  plaintiff'  had 
taken  the  bill  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man ;  Down  v. 
Hailing  (a). 

Denman  C.J.  I  used  the  expression  gross  negligence 
advisedly,  because  I  thought  nothing  less  ought  to  have 
prevented  the  plaintiff  from  recovering  on  the  bill. 

Littledaie  J.  There  must  be  gross  negligence,  at 
least,  in  a  case  like  the  present,  to  deprive  a  party  of  his 
right  to  recover  on  a  bill  of  exchange. 

Taunton  J.  I  think  the  case  was  properly  submitted 
to  the  jury*  I  cannot  estimate  the  degree  of  care  which 
a  prudent  man  should  take.  The  question  put  by  the 
Lord  Chief  Justice,  whether  the  plaintiff  was  guilty  of 
gross  negligence,  was  more  definite  and  appropriate. 

Patteson  J.  I  never  could  understand  what  is  meant 
by  a  party's  taking  a  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man* 

Role  refused* 

(A)  4  B.  $  C.  330. 
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1834. 


Gibbs  and  Clayton,  Executors  of  Elizabeth  Friday. 
Edwards,  against  Southam. 

T"\EBT  on   bond  for  1512/.  given  to  the  testatrix.  An  action  on 

JL-/  °  a  bond,  con- 

The  condition  was   as  follows  :  —  "  That  if  the  ditioncd  ge- 
above  bounden  Thomas  Southam,  his  heirs,  executors,  mentofaspe- 
or  administrators,  shall  and  do  well  and  truly  pay  unto  interest,  may 
Elizabeth  Edwards,   her  executors,   administrators,  or  withouAdc- 
assigns,  the  full  sum  of  756/.,  with  interest  after  the  rate  JJJUL    I0g 
of  5/.  for  each  100/.  for  a  year,  without  fraud  or  further 
delay,  then  this  obligation  to  be  void  and  of  none  effect, 
or  else  to  remain  in  full  force."     The  defendant,  in  his 
fourth  plea,  pleaded  that  Elizabeth  Edwards  in  her  life- 
time did  not,  nor  have,  nor  hath  the  plaintiffs  or  either 
of  them,  as  executors,  since  her  death,  after  the  making 
of  the  said  writing  obligatory,  and  before  the  exhibiting 
the  bill  of  the  plaintiffs,  &c,  demanded  payment  of  the 
said  sum  of  756A,  with  interest,  &c.     General  demurrer 
and  joinder. 

G.  T.  White  was  to  have  argued  in  support  of  the 
demurrer  (Jan.  17th),  but  the  Court  called  on 

Humjrey  for  the  defendants.  The  money  was  not 
payable  before  express  demand.  There  could  have  been 
no  doubt  on  this  point  if  the  money  had,  in  the  body  of 
the  condition,  been  expressed  to  be  payable  on  demand : 
Carter  v.   Ring  (a)  $  Simpson  v.  South  (6).     Here  the 

(«)  3  Camp.  459.  (6)  2  B.  £  C  682. 

3  N  4  stipu- 
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1994).,  stipulation  for  the  payment  of  interest  shews  that  the 
g-  -  bond  was  not  to  be  forfeited  till  default  upon  an  actual 
against  demand.  The  plaintiff  seeks  to  recover  a  penalty, 
which  is  a  collateral  sum ;  and  the  cases  with  regard  to 
payment  of  money  on  request,  where  there  is  an  ante- 
cedent duty,  do  not  apply.  This  was  the  argument  of 
counsel  (Abbott)  in  Carta-  \.  Ring  (a).  Birksv.  Trip- 
pet  (b)  shews  that  where  an  undertaking  is  to  pay  a 
collateral  aum  on  request,  an  actual  request  is  neces- 
sary before  action  brought*  Here  the  payment  of  the 
penalty  is  collateral  to  the  payment  of  the  money 
secured  by  the  condition,  just,  as  where  the  condition  is 
for  the,  performance  of  -any  other  kind  of  act*  [IAttle- 
deie  J.  It  is  said  in  Co.  Lit.  $08.  a.,  that,  "  in  case 
of  .a  condition  of  a  bond,  there  is  a  diversity  between  a 
condition  of  an  obligation,  which  concerns  the  doing  of 
a  transitory  act  without  limitation  of  any  time,  as  pay- 
ment of  money,  delivery  of  charters,  or  the  like,  for 
there  the  condition  is  to  be  performed  presently,  that 
is,  in  convenient  time ;  and  when,  by  the  condition  of 
the  obligation,  the  act  that  is  to  be  done  to  the  obligee 
is  of  ilfi  own  nature  local,  for  there  the  obligor  (no 
time  being  limited)  hath  time  during  his  life  to  per- 
form it,  as  to  make  a  feoffment,  &c.,  if  the  obligee 
doth  not  hasten  the  same  by  request."]  The  convenient 
time  cannot  be  fixed  by  the  Court,  and  should,  there- 
fore, be  determined  by  the  demand. 

Denman  C.  J*    A  bond  given  to  secure  the  payment 
of  a  sum  of  money  generally  gives  a  cause  of  action 

(a)  3  Camp.  459.  (6)  1  Sound.  52. 

which 
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which  is  not  collateral.  The  obligation  to  pay  arises  1834. 
upon  the  execution  of  the  bond.  I  never  heard  that  Qnm 
want  of  a  demand  was  an  answer  to  an  action  like  this.  ^ahut 

#  SOOTHAK. 

Littledale  J.  The  plea  is  no  answer.  In  the  case 
of  a  single  bill  the  action  is  a  demand.  A  different  rule 
prevails  where  there  is  a  bond  with  a  penalty  to  secure 
the  performance  of  a  collateral  act:  there  the  question 
is,  whether  the.  defendant  has  shewn  the  performance  of 
the  condition.  In  Carter  v.  Ring  (a),  the  money  by  the 
terms  of  the  condition  was  payable  upon  demand,  and 
issue  was  joined  on  the  fact  of  the  demand.  The  pas- 
sage quoted  from  Lord  Coke  shews  that  here  the  money 
was  payable  immediately,  that  is,  in  convenient  time.  It 
is  not  necessary  at  present  to  determine  how  the  con- 
venient time  is  to  be  ascertained. 

Taunton  J,  concurred. 

Pattesok  J.  I  am  of  the  same  opinion.  The  con- 
dition here  says  nothing  as  to  a  demand. 

Judgment  for  plaintiffs. 

(•)  Z  Camp.  459. 
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Beswick  against  James  Swindells. 


Debt  on  bond.    TAEBT  on  bond,  dated  7th  of  April  1813,  from  the 

The  condition,     JL/ 

defendant  and  John  Swindells  (since  deceased),  in 
the  sum  of  400/. 


after  reciting 
that  the  obligor 
was  about  to 
marry  with  A., 
a  widow,  and 
thereby  to 


The  condition  set  out  on  oyer  re- 
cited, that  a  marriage  was  intended  to  be  shortly  had 
between  James  Swindells  and  Elizabeth  EteheUs,  of  Stock- 
port, linen  draper,  by  which  event  James  Swindells 
would  become  possessed  of  a  considerable  stock  in  trade, 
goods,  chattels,  and  effects,  then  her  property,  and  in 
her  possession ;  and  it  was  agreed  upon  the  treaty  for 
the  said  marriage,  and  in  consideration  of  the  emolu- 
ment which  James  S*  would  acquire  by  such  marriage, 
that  James  &  should  execute  a  sufficient  bond  to  the 
plaintiff,  to  pay  to  the  children  of  E.  EtcheUs,  by  her 
late  husband  Edward  Etchells,  the  sum  of  3002.  within 
twelve  months  next  after  the  decease  of  E.  EtcheUs,  in 
the  event  thereinafter  specified;  the  condition  was, 
"  That  if  the  above  bounden  James  Swindells,  his  heirs, 
executors,  &c.  do  and  shall,  within  twelve  months  next 
^  m£T  after  the  decease  of  the  said  E.  E.  his  intended  wife, 
m  by ToTd^  Pay  or  cause  to  ^  paid  unto  the  child  or  children  of 
tVO.  should      the      M  E  E  b    lhe  said  Bimari  Etchells  deceased, 

amount  to  *  * 

400/. ;  but  in 

case,  upon  such  account  to  be  taken,  the  stock  in  trade  should  airount  to  lets  than  400/. ; 
then  if  the  obligor  should  pay  to  the  children  of  A.  120/. ;  the  bond  should  be  Toid." 

Plea,  that  long  before  the  death  of  A.  the  obligor  retired  from  and  ceased  to  carry  on  the 
trade,  and  that  at  the  death  of  A.  he  had  not  any  stock  in  trade,  and  that  no  account  of  the 
said  stock  in  trade  in  the  condition  mentioned  was  or  could  be  taken  at  the  time  of  the 
death  of  A.  or  from  thence  hitherto:  Held,  on  demurrer,  that  the  true  construction  of 
the  condition  of  the  bond  was,  that  the  obligor  bad  an  option  to  continue  or  discontinue 
the  trade  during  the  life  of  A. ;  and  that,  be  having  discontinued  it,  the  event  on  which  the 
money  was  to  come  to  the  children  of  A.  had  never  happened;  and  that  the  plea,  therefore, 
was  good* 

which 


iofa 
stock  in  trade ; 
and  it  was 
agreed  that  he 
should  execute 
a  bond  to  pay 
to  the  children 
of  A.  by  her 
late  husband, 
30CL  within 
twelve  months 
after  her  death, 
in  the  event 
thereinafter 
specified,  was, 
that  "  if  the 
obligor  should, 
within  twelve 
months  after 
the  decease  of 
.4.,  pay  to  ber 
children  300/., 
if,  upon  an 
account  fatal, 
Ote  Mock  in 
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which  shall  be  then  living,  or  the  issue  of  such  of  them  1834. 
as  shall  be  then  deceased  leaving  lawful  issue,  (such  B 
issue  taking  only  the  part  or  share  his,  her,  or  their 
deceased  parents  or  parent  would  have  been  entitled 
unto  if  living,)  the  sum  of  900/.  unto  and  equally  be- 
tween them  in  the  proportions  aforesaid  if  more  then 
one,  and  if  but  one  child,  then  the  whole  to  such  sur- 
viving child,  if  upon  an  account  of  the  stock  in  trade 
and  effects  in  the  linen-drapery,  haberdashery,  or  mer- 
cery trade  or  business,  if  then  carried  on  by  the  said 
James  Swindells,  shall  amount  to  the  sum  of  400/.;  but 
in  case,  upon  such  account  to  be  taken  as  aforesaid,  the 
said  stock  in  trade  and  effects  shall  amount  to  less  than 
that  sum,  then  if  the  said  James  Swindells,  his  heirs, 
executors,  &c  do  and  shall  pay  or  cause  to  be  paid  unto 
the  child  or  children  of  the  said  Elizabeth  E.  by  the  said 
Edward  E.  deceased,  or  the  survivor  of  them,  or  the 
issue,  &c.  in  manner  before  limited,  the  sum  of  120/. 
within  the  space  of  twelve  months  next  after  the  decease 
of  the  said  Elizabeth  E.9  then  the  before  written  obliga- 
tion shall  be  void  and  of  none  effect,  but  the  same  shall 
otherwise  be  and  remain  in  full  force  and  virtue." 

Plea,  that  after  the  solemnization  of  the  marriage, 
and  long  before  the  commencement  of  this  suit,  to  wit, 
&c,  the  said  Elizabeth  his  wife  died;  and  that  long 
before  the  death  of  his  said  wife,  to  wit,  on,  &c.,  James 
Swindells  retired  from  and  ceased,  and  from  thence 
hitherto  has  ceased  to  carry  on  the  said  trades  and 
businesses,  or  any  of  them,  or  any  other  trade  or 
business  whatever ;  and  that  at  the  time  of  the  death  of 
Elizabeth  he  had  not,  nor  has  he  at  any  time  since 
hitherto  had,  nor  had  he  at  the  time  of  the  commence- 
ment of  this  suit,  or  since,  nor  has  he  now,  any  stock  in 

trade 
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1894;  trade  or  effects  in  the  linen-drapery,  haberdashery,  and 
mercery  trades  and  businesses,  or  in  any  of  them,  or 
in  any  other  trade  or  business  whatever,  and  that  no 
account  of  the  said  stock  in  trade  and  effects  in  the 
said  condition  mentioned  was  or  could  be  taken  at  the 
rime  of  the  death  of  Elizabeth*  or  at  any  other  time  from 
thence  hitherto. 

Replication,  that,  at  the  expiration  of  twelve  months 
from  and  after  the  decease  of  Elizabeth,  to  wit,  on,  &c* 
there  were  and  still  are  living  two  children  of  Elizabeth 
by  Edward  Etehell$>  and  lawful  issue  of  another  child  of 
EHzabeth  by  B.  E>9  deceased  in  E.E.'s  lifetime,  to  wit,  &c 

Speoial  demurrer,  assigning  for  cause,  that  the  de- 
fendant by  his  plea  had  pleaded  matter  which  was  a 
complete  answer  to  the  declaration,  and  a  complete 
defence  to  this  action,  independent  of  the  feet  of  JE.  B. 
having  any  children  by  Edward  EtcheUs%  yet  .that  the 
plaintiff  bad  not  by  his  replication  answered,  traversed, 
or  denied,  the  matter  so  pleaded,  or  any  part  thereof* 
Secondly,  that  it  appeared  by  the  said  condition  set  out 
in  the  plea,  that  the  said  writing  obligatory  was  subject 
to  a  condition,  breaches  whereof  ought  to  have  been 
assigned  or  suggested  by  the  replication,  according  to 
the  statute;  and  yet  no  breach  was  so  suggested  or  as- 
signed ;  and  also  that  if  issue  were  joined  on  the  re- 
plication, such  issue  would  be  immaterial.    Joinder. 

Wightman  for  the  defendant  The  replication  is  un- 
doubtedly bad.  The  question  will  be,  whether  the  plea 
be  good.  The  condition  of  the  bond  makes  the  pay- 
ment of  either  of  the  sums  of  300/.  or  120/.  to  the 
children  of  E.  E.  depend  on  certain  contingencies :  first, 
her  death ;  secondly,  the  carrying  on  of  the  business 

at 
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at  that  time ;  and,  thirdly,  the  taking  an  account  of  the  l&fcfc 
stock  in  trade.  The  plea  alleges,  that  two  of  these  three 
contingencies  never  happened ;  and,  consequently,  shews 
that  the  money  never  became  payable  to  the  children. 
The  words,  "  if  then  carried  on,"  over-ride  the  whole 
condition,  and  make  the  carrying  on  of  the  trade  a  con- 
dition precedent  to  the  payment  of  either  sum  of  money. 
[Taunton  J.  Is  not  the  sum  of  120/.  payable  at  all 
events  ?]  That  sum  is  to  become  payable  in  case,  "  on 
such  an  account  to  be  taken,  the  stock  in  trade  be  less 
than  400/."  The  word  such  incorporates,  by  reference* 
the  preceding  qualification,  that  the  business  be  then 
carried  on.  The  plaintiff  could  not  assign  a  breach  of 
the  condition  without  averring  that  the  business  was 
carried  on  by  James  Swindells  at  the  death  of  the  wife* 
Assuming,  even,  that  the  words  of  the  condition  are  in 
this  respect  ambiguous,  still,  being  introduced  for  the 
benefit  of  the  obligee,  they  must  be  construed  favourably 
for  the  obligor  and  against  the  obligee:  Shtppartfs 
Tbuchstone,  c.21.  p.  375.  In  Brett  v.  Pildredge^  cited 
by  Wyndham  J.,  in  1  Siderfin,  102.,  *a  lather,  *po»  the 
marriage  of  his  daughter,  made  a  proviso,  that  if  hi* 
daughter  should  die  within  two  years,  then  her  husband 
should  repay  500/.  of  her  portion:  the  daughter  had 
issue,  and  afterwards  she  and  her  issue  died  within  two 
years ;  and  it  was  adjudged  that  the  husband  should  not 
repay  the  500/.;  for,  by  the  having  of  issue,  the  con- 
dition was  fulfilled."  Construing  the  words  of  the  con- 
dition here  favourably  for  the  obligor,  there  can  be  no 
doubt  that  the  carrying  on  of  the  trade  at  the  death  of 
the  wife  was  a  condition  precedent  to  any  money  be- 
coming payable  to  her  children;  and  then  the  plea  is 

good, 
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1834.        good,  because  it  shews  that,  by  the  terms  of  the  coo- 
Bwwicc       dition  itself,  the  money  never  became  payable. 


agaxiut 
SWMMBMUM. 


FolleU  contra.  The  defendant  has  not  got  rid  of 
the  obligatory  part  of  the  bond  by  pleading  that  he 
had  ceased,  before  the  death  of  .the  wife,  to  carry  on 
the  business;  that  he  had  then  no  stock  in  trade  of 
which  an  account  could  be  taken.  In  order  to  take  ad- 
vantage of  the  condition  of  the  bond,  he  ought  by  his 
plea  to  have  shewn  performance,  or  some  valid  excuse 
for  non-performance.  The  plea  does  not  shew  that 
the  bond  had  become  void  by  performance  of  the  con- 
dition; for  the  condition  -makes  the  bond  void,  not  if 
«7.  S.  shall  cease  to  carry  on  the  business,  but  if  the  sums 
of  money  therein  mentioned  be  paid  to  the  children 
of  the  wife  within  twelve  months  after  her  decease; 
otherwise  the  bond  is  to  remain  in  full  force  and  virtue. 
It  not  being  averred,  therefore,  that  those  sums  were 
paid,  the  bond  remained  in  force.  The  effect  of  the 
plea  is,  not  that  the  defendant  performed  the  condition, 
but  that,  by  the  happening  of  an  event,  such  perform- 
ance had  become  impossible.  But  it  ought  to  have 
further  shewn  that  it  had  become  impossible  by  the  act 
of  God,  the  act  of  the  law,  or  of  the  obligee :  Com.  Dig. 
tit  Condition,  L.  6.,  L.  19.,  L.  13.  ShepparcCs  Touch- 
stone, p.  372.  It  is  there  said  that  "  If  A.  be  bound 
to  B.  that  «/•  S.  shall  marry  Jane  G.  by  such  a  day, 
and  before  the  day  B.  himself  marry  with  Jane  G., 
hereby  the  obligation  is  discharged,  and  B.  shall  never 
take  advantage  of  it"  Here  the  ceasing  to  carry  on 
the  trade  must  be  taken  to  be  prima  facie  the  act  of  the 
obligor.  It  is,  therefore,  no  excuse  for  his  non-per- 
formance of  the  condition :  on  the  contrary,  the  very 

act 


in  the  Fourth  Year  op  WILLIAM  IV.  919 

act  was  a  breach  of  the  condition ;  Com.  Dig.  Condition,        18S4. 
M.  2.,  M.  4.    [Patteson  J.    The  words  "  if  then  -carried       " 

dkmncx 

on  by  James  Swindells"  shew  that  the  parties  con-  n  ogaimt 
templated  that  it  was  possible  that  James  Swindells 
might  or  might  not  carry  on  the  business  at  the  death 
of  his  wife*]  Still  the  plea  must  shew  either  perform- 
ance of  the  condition,  or  some  valid  excuse  for  its  non- 
performance. To  make  the  bond  void  by  reason  of  the 
business  not  having  been  carried  on  at  the  death  of 
the  wife,  the  condition  must  be  read  as  if  it  declared 
that  the  bond  should  be  void  "  if  the  business  shall 
cease  to  be  carried  on  at  the  death  of  the  said  Elizabeth. 
Besides,  the  words  "  if  not  then  carried  on,"  are  not  in 
the  second  part  of  the  sentence  which  provides  for  the 
payment  of  the  1202.  {Littledale  J.  Those  words  are 
incorporated  therein  by  reference,  because  the  second 
part  of  the  sentence  begins  with  the  words  "  upon  such 
account"]  Those  words  import  that  the  obligor  is  to 
pay  a  certain  sum  in  the  event  there  specified,  but  not 
that  he  is  to  pay  nothing.  The  true  meaning  of  the 
parties  was,  that  if  the  stock  in  trade  was  worth  400/., 
the  obligor  should  pay  300/.,  but  if  not  worth  that  sum, 
then  120/.;  whether  the  business  was  or  was  not  carried 
on  at  the  death  of  the  wife.  [Littledale  J.  The  question 
is,  whether  performance  of  the  condition  has  not  been 
rendered  impossible  by  an  event  contemplated  by  the 
convention  of  the  parties ;  whether  it  was  not  their  inten- 
tion that  neither  of  the  sums  should  be  payable  to  the 
children  unless  the  business  was  carried  on,  at  the  death 
of  the  wife,  by  James  Swindells*  Denman  C.  J.  The 
parties  may  have  meant,  that  James  Swindells  was  to 
exercise  his  discretion  whether  he  would  carry  on  the 
business  or  not.    It  never  could  have  been  intended 

that 
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1834.  that  he  should  be  obliged  to  carry  it  on  if  it  were  a 
losing  concern.]  James  Swindells  having  acquired  by 
marriage  the  property  of  his  wife,  it  is  absurd  to  sup- 
pose that  the  parties  meant  to  leave  it  at  his  option  to 
do  or  not  to  do  the  act  on  which  the  payment  of  the 
money  is  made  to  depend.  But  assuming  that  to  be  the 
true  construction  of  the  condition,  then,  as  performance 
before  the  death  of  the  wife  became  impossible  by  the 
act  of  the  obligor,  the  condition  thereby  became  null 
and  void,  and  the  bond  remained  in  force ;  for  where 
the  thing  to  be  done  by  the  condition  is  such  as  in  its 
nature  is  impossible  to  be  done  at  the  time  of  the 
making  of  the  obligation,  there  the  obligation  is  good, 
and  the  condition  only  is  void ;  Sheppartfs  Touchstone^ 
c  21.  p*  372.  Here  the  thing  to  be  done,  though  pos- 
sible at  the  time  of  making  the  obligation,  was  rendered 
impossible  before  the  time  for  performance  arrived,  by 
the  act  of  the  obligor.  Suppose  a  bond  were  condi- 
tioned to  pay  A.  600/.,  if  the  obligor  should  be  at 
Rome  within  six  months,  and  he  was  not  there;  the 
non-performance  of  the  condition  would  be  the  act  of 
the  party  himself.  The  obligatory  part  of  the  bond 
would  continue  in  force.  [PaUeson  J.  That  would  be 
an  obligation  to  pay  on  a  condition  that  failed.]  It  may 
have  been  the  very  object  of  the  bond  to  compel  James 
Swindells  to  carry  on  the  business.  The  obligee  could 
derive  no  benefit  from  the  obligor's  having  ceased  to 
carry  it  on ;  and  he  ought  to  have  continued  to  do  so, 
if  he  meant  to  avail  himself  of  the  condition. 

Wightman,  in  reply.  The  true  construction  of  the 
bond  is  shewn,  not  only  by  the  words  of  the  condition 
itself,  but  by  the  recited  agreement  of  the  parties  on 

which 
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which  it  is  founded.  That  agreement  was  to  execute  a  1834. 
bond  to  pay  to  the  children  300/.  within  twelve  months 
after  the  decease  of  the  wife  in  the  event  thereinafter 
specified.  Now,  the  event  after  specified  (independent 
of  the  death  of  the  wife),  is  the  taking  of  an  account  of 
the  stock  in  trade  in  the  business,  if  then  carried  on 
by  James  Swindells.  The  obligor,  therefore,  was  not 
bound  to  carry  on  the  business  at  all  events.  If  he  had 
fraudulently  ceased  to  carry  it  on,  that,  if  replied,  might 
have  been  an  answer  to  the  plea.  It  is  not  shewn  that  the 
discontinuance  of  the  business  was  the  act  of  the  obligor. 
The  profits  of  the  trade  may  have  ceased,  and  the  stock 
in  trade  may  have  been  entirely  consumed  without  his 
default.  Then,  assuming  that,  according  to  the  true 
construction  of  the  bond,  the  obligor  might  discontinue 
the  trade;  or  that  it  ceased  without  his  default,  the  plea 
is  good;  for  the  fact  stated  in  it  is  a  valid  excuse  for 
non-performance  of  the  condition,  because  it  appears  by 
the  former  part  of  the  record,  that  the  parties  had  ex- 
pressly agreed,  that,  on  the  happening  of  the  event 
mentioned  in  the  plea,  the  condition  should  not  be  per- 
formed. Secondly,  the  plea  is  good,  also,  because  it 
shews  that  there  never  was  any  breach  of  the  condition 
or  forfeiture  of  the  bond  ;  for  it  alleges  that,  before  the 
death  of  the  wife,  an  event  happened  which  rendered 
any  performance  or  breach  impossible :  and  the  case  is 
not  one  of  those  (which  are  extreme  ones)  where  the 
obligee  becomes  entitled  to  consider  the  obligation  as 
single:  for  the  words  are  neither  insensible;  nor  was 
the  condition  impossible  at  the  time  of  making,  or 
against  law.     Com.  Dig.  tit.  Obligation^  £.  (a). 

(a)  This  case  was  argued  by  Wightmntij  on  Friday  the  17th  of  January, 
in  the  absence  of  Follett ;  when  the  Court  gave  judgment  nisi  for  defendant. 

Vol.  V.  3  O  After- 
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1834.  Denman  C.J.     It  is  iroposible  to  say  that  this  is  a 

"  clear  case  on  either  side.     It  struck  me,  at  first,  that, 

<w*"*        by  the  condition  of  the  bond,  the  thing  to  be  done  by 

8wiMDEXLS.  ^  .  . 

the  obligor  was  made  to  depend  on  a  contingency  which 
had  not  happened,  and  therefore  he  was  not  bound  to 
do  it  I  thought  that,  as  James  Swindells  had  ceased 
to  carry  on  the  business  before  the  death  of  his  wife, 
and  there  was  then  no  stock  in  trade  of  which  an 
account  could  be  taken,  the  money  had  not  become  pay- 
able to  the  children  of  the  wife;  and  I  now  think  that 
first  impression  was  correct  The  true  construction  of 
the  condition  appears  to  me  to  be,  that  James  Swindells 
was  to  have  an  option  to  carry  on  the  business  or  hot; 
and  if  that  be  so,  then  the  fact  stated  in  the  plea,  that 
he  had  ceased  to  do  so  before  the  death  of  his  wife,  and 
that  there  was  then  no  stock  in  trade  of  which  an 
account  could  be  taken,  was  a  sufficient  excuse  for  non- 
performance, because  the  parties  agreed  in  effect  that  it 
should  be  so ;  as  appears  by  the  condition  of  the  bond 
set  out  on  oyer.  Besides,  I  am  not  prepared  to  say 
that  it  must  be  taken,  on  these  pleadings,  that  the 
cessation  of  the  trade  was  the  act  of  the  obligor*  I 
think  we  shall  violate  no  rule  of  law  by  holding,  that 
the  defendant  is  entitled  to  judgment,  on  the  ground 
either  that  non-performance  of  the  condition  was  ex- 
cusable, because,  by  the  contract  between  the  parties,  it 
was  not  to  be  performed  in  the  event  alleged  in  the  plea, 
or  on  the  ground  that  the  trade  may  have  come  to  a 
determination  without  any  default  of  the  obligor. 


Afterwards,  on  the  same  day,  Fctlett  was  beard  for  the  plaintiff;  and 
Wightman  was  heard  in  reply  on  the  24th  of  Januarys  when  the  Court 
gave  final  judgment. 

Little- 
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Littledale  J.     I  am  of  the  same  opinion.     It  is        1834* 
said  that  there  must  be  performance  of  the  condition,  or       ~ 

Bkswick 

a  lawful  excuse  for  non-performance;  that  there  can  against 
only  be  such  lawful  excuse  where  performance  has  be- 
come impossible  by  the  act  of  God,  the  act  of  law,  or 
of  the  obligee ;  and  that  here  it  became  impossible  by 
the  act  of  the  obligor,  because  he  might  have  continued 
to  carry  on  the  business.  But  it  seems  to  me  that,  ac- 
cording to  the  true  construction  of  this  condition,  the 
obligor  was  not  bound,  at  all  events,  to  carry  on  the 
business ;  and  if  not,  the  plea  in  bar,  that  it  was  not 
carried  on  at  the  death  of  Mrs.  Etchells,  is  a  good  answer 
to  the  action. 

Taunton  J.  The  language  of  the  condition  is  very 
much  involved.  The  payment  of  the  money  is  made  to 
depend  on  several  contingencies ;  if,  at  the  death  of  the 
wife,  the  business  is  carried  on  by  James  Swindells,  and 
if,  upon  an  account  taken,  the  stock  shall  be  of  such  or 
such  a  value*  As  no  account  was  taken,  or  could  be, 
at  the  death  of  the  wife,  and  the  business  had  then 
ceased,  I  think  the  plea  is  good;  and  I  am  not  prepared 
to  say,  that  the  circumstance  of  its  not  being  possible  to 
take  an  account  of  the  stock  at  the  wife's  death,  neces- 
sarily implies  that  there  was  misconduct  in  the  defend- 
ant, or  that  he,  by  his  improper  act,  had  rendered  the 
taking  of  such  an  account  impossible. 

Patteson  J.  The  condition  of  this  bond  must  be 
construed  like  other  agreements,  looking  at  what  is  con- 
tained within  the  four  corners  of  the  instrument  It  is 
said,  that  it  was  absurd  to  leave  it  at  the  option  of  the 

party 
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Bzswick 

against 

SttlMDKLLS. 


party  bound,,  to  do  or  not  to  do  the  act  on  which  the 
money  was  to  become  payable;  but  it  is  not  denied, 
that  the  parties  might  so  agree,  and  the  only  question 
is,  whether  they  have  done  so  here  or  not.  The  con- 
dition is,  that  if  J.  S.  shall,  within  the  space  of  twelve 
months  after  the  death  of  the  wife,  pay  to  her  children 
then  living  S00/.,  if,  upon  an  account  taken,  the  stock 
in  trade  in  the  business  (if  then  carried  on  by  J.  S.) 
shall  amount  to  4002. ;  but  in  case,  upon  such  account 
to  be  taken,  it  should  amount  to  less,  then  120/.  Now, 
on  the  face  of  the  condition  itself,  I  think  it  was  meant 
to  be  in  the  option  of  J.  Si  to  put  an  end  to  the  trade 
if  he  thought  proper  so  to  do.  Suppose  the  condition 
had  been  to  pay  the  children  six  months  after  the 
obligor's  marriage,  if  it  took  place ;  the  obligor  would 
not  be  bound  to  marry.  Here  the  condition  is  to  pay 
the  money  to  the  children  of  the  wife,  provided,  at  her 
death,  J.  Swindells  shall  carry  on  the  business*  It  is 
expressly  provided,  that  500/.  shall  be  paid  if  the  stock 
in  trade  amount  to  400/.,  and  if  it  amounts  to  less  than 
that  sum,  then  120/.  only.  It  is  clear,  therefore,  that 
the  parties  contemplated  that  the  obligor  might  diminish 
the  value  of  the  stock ;  and  if  so,  why  might  they  not 
agree  that  he  should  destroy  it  altogether?  I  think  the 
plea  is  good,  and  that  the  defendant  is  entitled  to  judge- 
ment. 

Judgment  for  the  defendant. 
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Thompson  and  Another  against  James  Percival 
and  Charles  Percival. 


was  an  action  for  goods  sold  and  delivered.  ^."riAdia- 

°  solved  partner- 


^HIS 

The  defendant,  Charles,  pleaded  the  general  issue.  ■*">»  *nd 

.  •«reed  that  ** 

The  defendant,  James,  pleaded  his  bankruptcy  (a) ;  and,  business  should 

be  carried  on 

as  to  him,  a  nolle  prosequi  was  entered.     On  the  trial  by  B.  alone; 

before  Denman  C.  J.,  at  Guildhall,  after  Hilary  term,  Bh0uid\eceive 

1833,  the  following  facts  appeared:  —  The  defendants  debts^Suffi- 

were  in  partnership  until  the  22d  of  December  1829,  cient  paitner- 

*  r  snip  funds  were 

when  an   advertisement  was   inserted  in  the  London  left /n  his  poa- 

seasion.     C,  a 

Gazette,  announcing  the  dissolution  of  the  partnership,  creditor  of  the 

firm  j  afterwards 

and  that  the  business  would  be  carried  on  by  the  de-  applied  for  pay. 
fendant  James,  who  would  receive  and  pay  all  debts,  debt  to  B.f  who 
The  chief  part  of  the  goods  in  question  was  delivered  ^  a.  knew 
before  the  dissolution :  the  other  part  was  ordered  by  |feot,Iand  mat 
James  Percival  after  the  22d  of  December.  It  did  not  ap-  j1*6;'  ™ust 

r     look  to  B. 

pear  that,  when  these  goods  were  delivered,  the  plaintiffs  done.  c:  ***** 

drew  a  biU  on 

had  had  notice  of  the  dissolution.     On  the  dissolution,  B.9  which  he 

accepted,  but 

effects  were  left  in  the  hands  of  James  sufficient  to  pay  which  was 
the  debts  due  from  the  partnership.  In  the  beginning  honoured  t 
of  1830,  the  plaintiffs'  collector  applied  for  the  balance  ^fn  brought 

by  C.  against 
A.  and  2?.,  (the  latter  having  become  bankrupt),  that  it  was  a  question  for  the  jury,  whether 
it  had  been  agreed  between  C,  the  creditor,  and  B„  that  the  former  should  accept  B.  as  hia 
sole  debtor,  and  take  his  acceptance  in  satisfaction  of  the  debt  due  from  both :  Held, 
further,  that  such  an  agreement  and  receipt  of  the  bill  would  be  a  good  defence  to  A*% 
suit,  by  way  of  accord  and  satisfaction ;  and  that  the  fact  of  B.  having  had  the  partner- 
ship effects  left  in  his  hands,  and  having  agreed  with  A.  to  pay  all  the  partnership  debts, 
was  evidence  of  an  authority  from  A.  to  make  such  agreement  on  his  behalf. 

After  a  rule  for  a  new  trial  had  been  granted  on  the  above  grounds,  A.  also  became 
bankrupt,  but  C  did  not  prove  hia  debt  under  the  commission.  A.'n  attorney  having 
carried  down  the  record  by  proviso,  C.  applied  for  a  stet  processus,  alleging  that  he  could 
derive  no  benefit  from  proceeding.     The  Court  refused  to  interfere. 

(a)  See  2  B.  %  Ad.  968. 
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18S4.  to  James  Percival,  who  told  him  that  Charles  knew 
nothing  of  these  transactions,  and  that  the  plaintiffs 

^against  must  look  to  him  (James)  alone.  The  plaintiffs  after- 
wards drew  a  bill  on  James,  at  three  months,  for  the 
mixed  amount,  which  was  accepted  by  James,  and  dis- 
honoured ;  and  the  plaintiffs  gave  him  time  to  pay,  but 
eventually  brought  this  action  against  both  defendants. 
Upon  these  facts,  a  verdict  was  taken  for  the  full  amount 
claimed,  with  leave  to  move  for  a  nonsuit,  if  the  Court 
should  be  o'f  opinion  that  the  plaintiffs  had  discharged 
Charles  Percival  from  the  debt.  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Sir  J.  Scarlett  and  Chilton  in  last  Michaelmas  Term 
shewed  cause  (a).  Charles  the  retiring  partner  was  not 
discharged  from  his  liability  by  reason  of  the  plaintiffs' 
having  taken  James's  acceptance,  which  was  afterwards 
dishonoured.  Charles  was  originally  liable  as  principal, 
and  must  continue  liable,  unless  the  debt  appears  to 
have  been  satisfied,  and  it  lies  upon  him  to  shew  that  he 
is  discharged  from  that  liability.  There  was  no  evidence 
of  any  promise  by  the  plaintiffs  to  release  Charles.  They 
ought  to  have  done  some  act  to  discharge  him.  Their 
drawing  the  bill  upon  the  remaining  partner  was  a 
mere  compliance  with  the  terms  of  the  notice  that  he 
would  pay  all  debts  of  the  firm.  David  v.  Ellice  (ft)  is 
an  authority  to  shew  that  that  act  was  not  sufficient  to 
discharge  the  outgoing  partner.  There,  one  of  several 
partners  retired,  and  notice  was  given  to  a  creditor  of 
the  firm,  that  the  remaining  partners  had  assumed  the 
funds,  and  would  discharge  the  partnership  debts:  the 

(a)  Before  Dentnan  C.  J.,  Parke,  Taunton,  and  Patteton  Js. 
(6)  5JB.$C196. 

creditor 
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creditor  assented  to  this  arrangement,  and  the  debts        1834?. 

due  from  the  old  firm  were  transferred  to  the  account     _ 

Thomtsox 

of  the  new ;  the  creditor  afterwards  drew  on  the  new  jtgauut 
firm  for  a  part  of  his  balance)  which  was  paid ;  but  that 
firm  subsequently  becoming  insolvent,  he  brought  an 
action  for  the  remainder  against  all  the  members  of  the 
old  firm ;  and  it  was  held  that  the  retiring  partner  was 
liable  for  the  debts  incurred  before  the  dissolution  of  the 
partnership.  [Parke  J.  This  case  differs  from  that, 
because  here  when  the  bill  was  drawn,  the  plaintiffs  were 
told  they  were  to  look  to  James  Percival  alone.]  There 
was  no  agreement  by  the  plaintiffs  to  discharge  Charles 
the  retired  partner.  {Parke  J.  There  was  strong  evi- 
dence of  such  an  agreement]  There  was  no  consider- 
ation for  a  promise  by  the  plaintiffs  to  discharge  Charles. 
Their  taking  the  acceptance  of  the  one  partner  did  not 
change  the  nature  of  the  original  debt,  which  was  the 
debt  of  the  two.  The  mere  liability  of  the  one  partner 
on  the  bill  is  no  consideration  for  the  plaintiffs'  dis- 
charging the  other.  In  David  v.  Ettice  (a)  there  was 
much  stronger  evidence  of  an  agreement  by  the  creditor 
to  discharge  the  retiring  partner;  for  the  balance  due 
to  him  was  transferred  to  his  credit  by  the  new  firm, 
and  he  was  informed  of  it,  and  assented  to  it,  and  after- 
wards drew  on  the  new  firm  for  a  part  of  the  balance, 
and  they  accepted  and  paid  his  bill.  [Parke  J.  The 
decision  in  that  case  was  not  satisfactory  to  the  profession. 
Suppose  the  plaintiffs  and  the  two  partners  had  met 
together,  and  the  outgoing  partner  had  then  agreed  to 
transfer  all  the  effects  to  the  continuing  partner,  and  the 
creditor  had  agreed  to  look  to  him  only,  and  had  then 

(a)  5B.  JC.  196. 
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1834.       drawn  the  bill  upon  him.]    The  transfer  of  the  funds  by 

m  the  outgoing  to  the  continuing  partner  would  be  no 

ogam*        consideration  for  a  promise  by  the  creditor  to  release 

PlUCITAl.. 

the  retired  partner.  In  Lodge  v.  Dicas  [a)9  on  a  disso- 
lution, it  was  agreed  between  the  two  partners,  that  one 
should  take  upon  himself  to  discharge  a  debt  due  to  a 
particular  creditor,  who  was  informed  of  the  agreement, 
and  expressly  undertook  to  exonerate  the  other  partner 
from  all  responsibility ;  yet,  as  the  debt  was  not  satis- 
fied by  the  one,  nor  any  fresh  security  given,  the  pro- 
mise of  the  creditor  was  decided  by  this  Court  to  be 
without  consideration,  and,  therefore,  not  to  constitute 
any  defence  to  an  action  brought  by  him  against  both 
partners.  In  Bedford  v.  Deakin  (6),  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook 
by  deed  to  pay  a  particular  partnership  debt  on  two 
bills  of  exchange,  and  that  was  communicated  to  the 
holder,  who  consented  to  take  the  separate  notes  of  the 
one  partner  for  the  amount,  strictly  reserving  his  right 
of  action  against  all  the  three,  and  retained  possession,  of 
the  original  bills;  the  separate  notes  having  proved 
unproductive,  it  was  held  that  the  creditor  might  still 
resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  the  separate  notes,  and  afterwards  renewing 
them  several  times,  did  not  amount  to  satisfaction  of  the 
joint  debt  Here,  even  if  James  be  considered  not  as  a 
partner,  but  as  a  mere  agent  (after  the  dissolution)  of 
Charles,  for  the  purpose  of  paying  the  debts  of  the  firm, 
the  latter  is  not  discharged  by  reason  of  the  plaintiffs' 
having  taken  the  security  of  James:  Robinson  v.  Read(c). 
There  a  tradesman  having  supplied  goods  to  a  ship, 

(a)  3B.iA.6\\.  (6)  S 3.  $  A.  210.  (c)  9 B.  $  C  449. 

sent 
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sent  in  his  account  to  the  owner's  agent  and  ship's  hus-        1834. 
band,    and  took  his  acceptance  at  three  months  (the      „ 
usual  credit)  for  the  amount,  deducting  discount;  and        again* 

m  PsftCXTAL 

when  the  bill  became  due,  consented  to  a  renewal  of  it, 
adding  interest;  he  afterwards  in  like  manner  took  a 
third  acceptance  which  was  dishonoured,  and  the  agent 
then  failed,  the  balance  in  his  hands  in  favour  of  the 
ship  owner  having,  during  all  this  time,  exceeded  the 
amount  of  the  bill,  which  was,  however,  unknown  to 
the  principal,  he  never  having  inspected  the  agent's 
accounts.  It  was  held  that  the  tradesman  might  sue  the 
ship  owner  for  the  amount  of  his  claim,  and  that  it  was 
not  discharged  by  the  plaintiff's  having  taken  the  ac- 
ceptance of  the  agent,  and  suffered  it  to  be  renewed. 

Sir  J.  Campbell,  Solicitor-General,  and  Hoggins,  contr^ 
Lodge  v.  Dicas  (a)  was  decided  on  the  ground  that,  as 
the  debt  was  not  satisfied  by  the  continuing  partner, 
nor  any  security  given,  the  promise  of  the  creditor  to 
exonerate  the  retiring  partner  was  without  consideration. 
Here  there  is  a  consideration  for  such  promise.  A 
consideration  may  arise  either  from  an  advantage  accru- 
ing to  the  party  to  whom  the  promise  is  made,  or  a 
prejudice  to  the  promisee.  Here,  the  plaintiffs,  who, 
before  they  took  the  bill,  must  have  been  aware  of  the 
agreement  between  the  two  partners,  that  James  should 
carry  on  the  business,  and  that  the  effects  should  remain 
with  him,  and  that  he  should  pay  all  debts,  did  not 
press  James  to  pay  their  debt,  but  gave  him  credit  and 
took  his  acceptance,  and  when  the  bill  was  dishonoured, 
they  again  gave  him  a  fresh  credit.     If  they  had  pressed 

(a)  SB.f  A.  611. 

3  P  3  James 
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1834.       James  in  the  first  instance,  they  might  have  obtained 

—" ~ '       payment;  and  if  he  had  not  paid,  and  they  had  had 
Thompson       r  J  #  .  . 

against  recourse  to  Charles,  he  might  have  withdrawn  his  funds. 
The  latter  must  have  been  prejudiced  by  their  not  en- 
forcing payment.  In  Bedford  v.  Deakin  (a)  there  was 
no  evidence  of  any  agreement  by  the  creditor  to  dis- 
charge the  retiring  partner;  but,  on  the  contrary,  there 
was  an  express  reservation  of  his  rights  against  all  three* 
In  Evans  v.  Drummond  (ft),  a  partnership  debt  was  paid 
by  a  bill  of  exchange,  which,  when  due  and  after  notice 
of  dissolution,  was  renewed  by  the  creditor's  taking  the 
separate  bill  of  the  remaining  partner.  There  Lord 
Kenyan  said,  — "  Is  it  to  be  endured,  that  when 
partners  have  given  their  acceptance,  and  where, 
perhaps,  one  of  two  partners  has  made  provision  for 
the  bill,  that  the  holder  shall  take  the  sole  bill  of  the 
other  partner,  and  yet  hold  both  liable?  I  am  of 
opinion,  that  when  the  holder  chooses  to  do  so,  he 
discharges  the  other  partner.  Here  the  plaintiffs  have 
taken  the  bill  of  C.  (the  continuing  partner),  after  he 
admits  that  he  was  informed  that  D.  (the  retired 
partner)  had  nothing  to  do  with  the  concern.  It  is  a 
reliance  on  the  sole  security  of  C,  and  discharges  the 
defendant."  In  Reed  v.  White  (c),  the  action  was 
brought,  for  cordage  sold,  against  the  defendants  as 
owners  of  a  ship.  The  plaintiff  took  White's  bill,  who 
was  the  managing  owner,  or  ship's  husband,  for  the 
amount,  which  was  dishonoured  and  renewed,  and  again 
dishonoured.  For  the  other  defendants  it  was  insisted, 
that  the  plaintiff  had  discharged  the  other  owners,  who, 
in  ignorance  of  this  mode  of  dealing  between  the  plaintiff 

(a)  2  B.  $  A.  210.  (6)  4  E*p.  N.  P.  C  89. 

(c)  5  Esp.  N.  P.  C.  122. 

and 
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and  White,  had  suffered  him  to  receive  large  sums  of  1834* 
the  East  India  Company  for  freight,  which  they  would 
otherwise  have  detained.  Lord  JZllenborough  there  said,  against 
—  "  If  the  plaintiff,  dealing  with  White  separately,  has 
adopted  him,  he  has  discharged  the  others,  and  must 
have  a  verdict  against  him." — "  The  question  is,  whether 
it"  (the  bill)  "  was  intended  as  a  settlement  with  him 
alone,  and  adopting  him  as  the  single  debtor."  Then, 
assuming  that  James  may  be  considered  the  agent  of 
Charles  for  the  purpose  of  paying  the  partnership  debts, 
here  the  plaintiffs  have  voluntarily  given  an  enlarged 
credit  to  the  agent  by  taking  his  acceptance,  and  Charles 
is  thereby  placed  in  a  worse  situation  than  he  otherwise 
would  have  been,  and  therefore  discharged :  Strong  v. 
Hart  (a),  Smith  v.  Ferrand  (b).  A  receipt  given  by  a 
creditor  to  an  agent  will  not  operate  as  a  discbarge  to  the 
principal,  unless  the  latter  appear  to  have  dealt  differ- 
ently with  his  agent  in  consequence  of  the  receipt,  as  by 
passing  the  sum  in  his  accounts,  and  giving  him  further 
credit  on  the  faith  of  that  voucher.  Wyatt  v.  The 
Marqids  of  Hertford  (c),  and  Robinson  v.  Bead  (tf)i  pro- 
ceeded expressly  on  the  ground  that  the  creditor  had, 
by  taking  the  bill  of  the  agent  of  the  debtor,  obtained 
no  advantage,  and  the  principal  debtor  had  sustained  no 
prejudice.  Here  Charles  Percival  was  prejudiced  by  the 
plaintiff  taking  the  acceptance  of  James  instead  of  insist- 
ing on  payment,  because  his  funds  were  thereby  suffered 
longer  to  remain  in  the  hands  of  James,  and  were  ulti- 
mately lost 

Cur.  ado.  vult. 

(a)  6B.$C.  160.  (6)  7  B.  f  C.  19. 

(«)  3  East,  467.  (<*)  9  B.  f  C.  449. 

3  P  4  Denman 
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1834.  Denman  C.  J.  in  this  term  delivered  the  judgment  of 

—  the  Court  After  statins  the  facts  of  the  case,  and  ob- 
agabut  serving  that  as  it  did  not  appear  that  the  plaintiffs  had 
any  notice  of  the  dissolution  at  the  time  either  of  the 
order  or  delivery  of  the  goods,  there  was  no  difference 
between  that  part  of  the  debt  contracted  before  and  that 
contracted  after  the  dissolution,  his  Lordship  proceeded 
as  follows :  — 

It  appears  to  us,  that  the  facts  proved  raised  a 
question  for  the  jury,  whether  it  was  agreed  between 
the  plaintiffs  and  James,  that  the  former  should  accept 
the  latter  as  their  sole  debtor,  and  should  take  the  bill 
of  exchange  accepted  by  him  alone,  by  way  of  satisfac- 
tion for  the  debt  due  from  both.  If  it  was  so  agreed,  we 
think,  that  the  agreement  and  receipt  of  the  bill  would 
be  a  good  answer  on  the  part  of  Charles  Percival  to  this 
demand,  by  way  of  accord  and  satisfaction.  It  is  not 
necessary  to  determine  whether  the  assent  of  Charles 
to  this  agreement  was  necessary,  in  order  to  give  it  such 
an  operation ;  because  if  it  was,  there  is  evidence  of  a 
delegation  by  Charles  to  James  to  make  such  an  agree- 
ment, for  James  had  the  partnership  effects  left  in  his 
hands,  and  was  to  pay  all  the  partnership  debts.  It 
cannot  be  doubted,  but  that  if  a  chattel  of  any  kind  had 
been,  by  the  agreement  of  the  plaintiffs,  and  both  the 
defendants,  given  and  accepted  in  satisfaction  of  the 
debt,  it  would  have  been  a  good  discharge.  It  is  not 
required  that  the  chattel  should  be  of  equal  value,  for  the 
party  receiving  it  is  always  taken  to  be  the  best  judge  of 
that  in  matters  of  uncertain  value,  Andrew  v.  Boughey{a). 
Nor  can  it  be  questioned  but  that  the  bill  of  exchange 
of  third  persons,  given  and  accepted  in  satisfaction  of  the 

(«)  Dyer,  75-  a. 

debt, 
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debt,  would  be  a  good  discharge.    But  it  is  contended        1834. 
that  the  acceptance  of  a  bill  of  exchange  by  one  of  two 

r  °  Thompson 

debtors  cannot  be  a  good  satisfaction,  because  the  against 
creditor  gets  nothing  which  he  had  not  before.  The 
written  security,  however,  which  was  negotiable  and 
transferable,  is  of  itself  something  different  from  that 
which  he  had  before ;  and  many  cases  may  be  conceived 
in  which  the  sole  liability  of  one  of  two  debtors  may  be 
more  beneficial  than  the  joint  liability  of  two,  either 
in  respect  of  the  solvency  of  the  parties,  or  the  con- 
venience of  the  remedy,  as  in  cases  of  bankruptcy,  or 
survivorship,  or  in  various  other  ways ;  and  whether  it 
was  actually  more  beneficial  in  each  particular  case, 
cannot  be  made  the  subject  of  enquiry. 

The  cases  of  Lodge  v.  Dicas(a)  and  David  v.  Ellice(b)9 
are  said  to  be  against  this  view  of  the  law.  In  the 
former,  however,  no  new  negotiable  security  was  given, 
nor  does  the  difference  between  the  joint  liability  of  two, 
and  the  separate  liability  of  one,  appear  to  have  been 
brought  under  the  consideration  of  the  Court.  In  the 
latter,  no  bill  of  exchange  was  given,  and  that  decision, 
on  consideration,  is  not  altogether  satisfactory  to  us. 
We  cannot  but  think  that  there  was  abundant  evidence 
in  that  case  to  go  to  a  jury  (and  upon  which  the  Court 
jnight  have  decided),  of  the  payment  of  the  old  debt  by 
Inglis,  Ettice,  and  Co.  to  the  plaintiff,  and  a  new  loan  to 
the  new  firm ;  which  might  have  been  as  well  effected 
by  a  transfer  of  account  by  mutual  consent  as  by  actual 
payment  of  money. 

The  cases  of  Evans  v.  Drummond  (c)  and  Reed  v. 
White  (d)  are  authorities  the  other  way.     In  the  former, 

(a)  3B.$  A.  611.  (b)  SB.  4:  a  196. 

(c)  4  Etp.  X.P.C.  99.  •  (<0  5  Etp.  N.  P.  C.  128. 

Lord 
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1854*.        Lord  Kenyan  points  out  forcibly  the  altered  relation  of 
the  parties  by  the  substitution  of  the  bill  of  the  remaining 

against  partner  for  that  of  the  firm ;  and  it  is  difficult  to  see  on 
what  ground  he  decided  the  case,  unless  upon  this,  viz. 
that  such  substitution  under  an  agreement  operated  as 
a  satisfaction,  as  far  as  regarded  the  retiring  partner ; 
and  in  Seed  v.  White,  Lord  EUenborougk  acted  upon 
that  authority  and  so  directed  a  special  jury  of  mer- 
chants, who  entirely  agreed  with  him.  These  cases 
were  afterwards  brought  to  the  notice  of  Lord  Ellen- 
borough,  who  expressed  his  approbation  of  them,  in 
Bedford  v.  Deakin  (a).  That  case,  however,  (which  was 
also  before  the  court  in  2  B.  #*  A.  210.)  was  distinguished 
from  them,  because  the  creditor  there  expressly  reserved 
the  liability  of  the  original  debtors. 

If,  therefore,  the  plaintiffs  in  this  case  did  expressly 
agree  to  take,  and  did  take  the  separate  bill  of  exchange 
of  James  in  satisfaction  of  the  joint  debt,  we  are  of 
opinion  that  his  so  doing  amounted  to  a  discharge  of 
Charles.  No  point  was  expressly  made  at  the  trial  as  to 
the  proof  of  such  agreement,  nor  was  it  required  that 
the  question  should  be  put  specifically  to  the  jury.  We 
think  that  this  ought  to  be  done,  and  consequently  the 
rule  must  be  made  absolute  for  a  new  trial. 

Rule  absolute. 

In  February  1834?  Charles  Percival  became  bankrupt. 
On  the  3d  of  May  his  attorney  gave  notice  that  he 
should  carry  down  the  cause  by  proviso ;  and  it  was  so 
carried  down  on  the  3d  of  June,  without  the  concurrence 
of  C/iarles  PercivaVs  assignees.  The  plaintiffs  had  not 
proved  under  the  commission. 

(a)  2 Stark.  N.P.C.  178. 

Chilton, 
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Chilton,  in  Trinity  term  1834,  moved,  on  behalf  of       1834. 


Thompson 


the  plaintiffs,  for  a  stet  processus,  on  the  ground  that 

they  would  otherwise  be  compelled  to  proceed  in  this        again* 

*  .  PXRCIVAL. 

action,  without  any  possibility  of  benefit  if  the  cause 
went  on,  inasmuch  as  the  certificate  would  be  a  bar  to 
debt  and  costs,  if  they  obtained  a  verdict;  and  he  con- 
tended that,  under  6  G.4.  c.  16.  s.  59.  (a),  the  Court 
had  an  equitable  power  to  grant  this  rule. 

Hoggins  shewed  cause  in  the  first  instance.  The 
application  is  novel.  The  statute  6  6.4.  c.  16.  s.  59. 
gives  the  plaintiffs  the  choice  between  the  two  courses  of 
continuing  the  action,  or  proving  under  the  commission. 
As  they  have  not  proved,  they  must  be  held  to  have 
elected  to  proceed  in  the  action.  Again,  Charles 
PercivaFs  attorney  has  a  right  to  take  the  record  down 
by  proviso,  in  order  to  enforce  his  lien  for  his  costs  in 
the  event  of  the  plaintiffs  failing  to  obtain  a  verdict 
The  bankrupt  had  the  right  himself  of  carrying  the 
cause  down  by  proviso ;  for  if  this  application  were  to 
succeed,  his  own  attorney's  costs  would  be  proved 
against  the  estate. 

Lord  Denman  C.  J.  It  does  not  appear  that  any 
authority  can  be  produced,  sanctioning  our  interference 

(a)  It  enact*,  "  that  no  creditor  who  has  brought  any  action,  or  in- 
stituted an  j  suit  against  any  bankrupt,  in  respect  of  a  demand  prior  to 
the  bankruptcy,  or  which  might  have  been  proved  as  a  debt  under  the 
commission  against  such  bankrupt,  shall  prove  a  debt  under  such  com- 
mission, or  have  any  claim  entered  upon  the  proceedings  under  such  com- 
mission, without  relinquishing  such  action  or  suit;1'  and  afterwards,  that 
"  the  proving  or  claiming  a  debt  under  a  commission  by  any  creditor 
shall  be  deemed  an  election  by  such  creditor  to  take  the  benefit  of  such 
commission,  with  respect  to  the  debt  so  proved,  provided  that  such  cre- 
ditor shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his  assignees, 
of  the  costs  of  such  action  or  suit  so  relinquished  by  him." 

in 
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1834?.  in  this  case;  and  in  default  of  a  direct  authority,  we  see 
Thomson      no  g*01111^  ^or  our   granting   the  application.    '  The 

agabut  plaintiffs  were  the  best  judges  as  to  the  propriety  of 
commencing  the  action  in  the  first  instance ;  and  they 
have  not  elected  to  take  the  course  pointed  out  by  the 
fifty-ninth  section  of  the  bankrupt  act,  of  proving  under 
the  commission  and  abandoning  the  action. 

Littledale  J.,  Taunton  J.,  and  Williams  J.,  con- 
curred. 

Rule  discharged. 


jZ**'  nth.  Sadler  against  Nixon. 

One  of  sereml  a  SSUMPSIT  for  money  paid  by  the  plaintiff  to  the 
trade,  who  p*yi  defendant's   use,   &c.     At  the  trial  before  Den- 

money  on 

account  of  hU  man  C.  J.,  at  the  London  sittings  after  last  Michaelmas 
cmnndtmaintaln  term,  the  following  appeared  to  be  the  facts  of  the 
againstUiem  °*se :  —  The  plaintiff,  the  defendant,  and  another 
tion^the1"  person,  being  co-partners  in  trade,  employed  a  builder 
h^mad  thftch  to  rePa*r  a  building  which  was  their  joint  property,  and 
payment  not       Jn  which   they  carried   on   their  trade.     The  builder 

voluntarily  but 

by  compuUion  brought  an  action  against  the  three  co-partners  for  the 
repairs,  and  obtained  judgment,  but  took  the  plaintiff 
only  in  execution,  who,  in  order  to  regain  his  liberty, 
paid  the  whole  debt.  The  present  action  was  brought 
to  recover  one  third  of  the  money  so  paid.  It  was  con- 
tended that  the  plaintiff,  one  of  the  three  joint  con- 
tractors, having  been  compelled  to  pay  money  which  his 
co-contractors  were  jointly  liable  to  pay,  was  entitled  to 

maintain 


of  law. 


NlZON. 
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maintain  this  action.     On  the  other  hand,  it  was  said        1834. 
that  the  plaintiff  and  the  defendants  in  the  fjirst  action 

.  .  Sadlxr 

being  not  merely  co-contractors,  but  co-partners  in  against 
trade,  one  of  them  could  not  maintain  an  action  against 
the  other  to  recover  money  paid  on  account  of  the  firm, 
bnt  that  his  remedy  was  by  bill  in  equity ;  the  reason 
why  an  action  at  law  in  such  a  case  was  not  maintain- 
able, being,  that  it  would  be  useless  for  one  partner  to 
recover  what,  upon  taking  a  general  account  among  all 
the  partners,  he  might  be  liable  to  refund,  and  this  ob- 
jection applying  as  well  to  a  compulsory  as  to  a  volun- 
tary payment.  The  Lord  Chief  Justice  was  of  that 
opinion  and  nonsuited  the  plaintiff,  but  reserved  liberty 
to  him  to  move  to  enter  a  verdict. 

F.  Pollock  on  a  former  day  in  this  term  moved  ac- 
cordingly. It  may  be  conceded  that  where  one  partner 
voluntarily  makes  a  payment  on  account  of  the  others, 
he  cannot  maintain  an  action  at  law  against  his  co- 
partners ;  but  it  is  otherwise  where  the  payment  is  by 
compulsion.  In  Mem/weather  v.  Nixan  (a),  where  there 
had  been  a  recovery  in  tort  against  two  defendants,  and 
the  whole  damages  were  levied  on  one,  it  was  held  that 
the  one  could  not  recover  a  moiety  against  the  other  for 
his  contribution ;  Lord  Kenyon  there  said,  that  he  had 
never  before  heard  of  such  an  action  having  been 
brought,  where  the  former  recovery  was  for  a  tort;  and 
"  that  the  distinction  was  clear  between  this  case  and 
that  of  a  joint  judgment  against  several  defendants  in  an 
action  of  assumpsit."  It  may  be  said,  that  that  dictum 
only  goes  to  shew  that  contribution  can  be  recovered  at 

(a)  8  7.  12.186. 

law 
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1834.  law  where  parties  have  become  jointly  liable  in  an  in- 
sulated  transaction,  and  not  where  there  is  a  partner- 

Sablse 

agam*  ship ;  but  it  can  make  no  difference  whether  the  parties 
were  joint  contractors  in  the  particular  transaction  only, 
or  in  several  others.  The  principle  on  which  the  plain- 
tiff is  entitled  to  recover  is,  that  he  has  been  compelled  to 
pay  out  of  his  own  funds  money  which  the  defendant  was 
jointly  liable  to  pay.  [PattesonJ.  In  Helrne  v.  Smith  (a\ 
a  part-owner  of  a  ship,  who,  as  ship's  husband,  had 
incurred  the  expense  of  outfit,  sued  another  part-owner 
for  his  share  of  the  expense;  it  was  answered  that 
no  action  lay,  inasmuch  as  the  plaintiff  and  defendant 
appeared  to  be  partners ;  and  Tindal  C.  J.  there  said, 
"  If,  indeed,  the  plaintiff  and  defendant  were  partners, 
there  is  an  end  of  the  question ;  but  part  owners  of 
a  ship  are  not  necessarily  partners."]  In  that  case,  the 
part-owner  had  paid  the  money  voluntarily  and  not  by 
compulsion. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment,  and 
said,  the  Court  were  of  opinion  that  there  was  no 
ground  for  the  distinction  taken  on  the  part  of  the 
plaintiff;  and,  therefore,  there  would  be  no  rule. 

Rule  refused. 

(a)  7  Bing,  709. 
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1834. 


The    King    against   The   Inhabitants    of  St.  Saturday 

°  Jan.  18th. 

Cuthbert,  Wells, 

QN  appeal  against  an  order  of  two  justices,  whereby  On  special 

John  Ivey  was  removed  from  the  parish  of  St.  Simon  ^ifouadUut 
and  St.  Jude,  in  the  city  and  county  of  the  city  of  Nor-  &£*£* 
wich,  to  the  In-parish  of  St.  Cuthbert,  in  the  city  of  JJJJ21? 
Wells,  in  the  county  of  Somerset :  the  sessions  confirmed  p«  for  •***  *» 

respect  01  w.  % 

the  order,  subject  to  the  opinion  of  this  Court  on  the  estate;  and 

there  was  a  co- 
follOWing  case  :  —  Tenant  by  P. 

The  respondents  sought  to  establish  the  settlement  of  the  business  * 
the  pauper  in  the  appellant  parish,  as  derived  from  his  xhe^ndenture 
father,  John  Ivey,  who  had  been  placed  out  as  an  ap-  jj^^wish 
prentice  by  the  parish  officers  of  Ditcheat.     By  the  °£°^™d  r# 
indenture  (bearing  date  the  2Sd  of  August  1774)  the  fcnnerand 

tenant  to  W.9 

churchwardens  and  overseers  of  Ditcheat,  with  the  as-  who  was » 

sent  of  two  justices,  whose  names  were  subscribed  to  weaver,    j.  j&. 

the  indenture,  put  and  placed  John  Ivey,  about  eight  p.,  but  lived 

years  of  age,  a  poor  child  of  the  said  parish,  apprentice  enough  *to°gam 

to  Mr.  Edward  Pmell,  for  and   in   respect  of  Mr.  ^SS& 

William  WUmot,  his  estate,  with  him  to  dwell  and  serve  tfh,.eoo,d  u 

acquire  one  by 

from  the  date  of  the  indenture  until  he  should  accom-  such  »«*fee. 

The  sessions 

plish  his  full  age  of  twenty-four  years;  there  was  a  not  having 

found  that  P« 

covenant  by  Powell  to  teach  Ivey  the  art  and  business  ever  executed 

of  husbandry,  and  the  indenture  appeared  to  be  exe-  or  asaigned  the 

cuted  by  one  churchwarden  and  one  overseer,  and  by  SrMsenteVto 

WUmot.     Powell  was  a  farmer,   and  the  tenant  of  a  ^?s?5lC8with 

fr;  it  was 

farm  at  Ditcheat,  the  property  of  Wilmot,  who  was  a  he,*j» ihat  * 
stocking-maker  residing  at  Wraxhall,  in  Ditcheat,  but  apprenticeship 

was  not  proved, 

who  afterwards  lived  in  the  appellant  parish,  where 

John 
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1884.  John  Ivey,  the  pauper's  father,  lived  with  him,  and  was 
employed  as  a  stocking-weaver.  John  Ivey,  at  the  time 
he  was  bound,  was  living  with  his  sister,  Mrs.  Ward* 


Zbe  Kino 


The  Ioiutoit- 

uti  of       in  DitchcaL   It  was  not  proved  that  he  went  to  PowelPs, 

0_      PflMllBttll 

Vuls.  '  rod  Mrs.  Ward  knew  nothing  about  Powell.  Under  the 
directions  of  the  parish  officers  of  Ditchcatt  she  took 
her  brother  to  Wilmot,  then  residing  at  Wraxkall,  in 
Ditchcat.  When  she  first  took  him,  Wilmot  said  lie  was 
not  quite  ready  for  him,  and  she,  at  his  request,  kept 
her  brother  for  a  quarter  of  a  year,  Wilmot  paying  for 
his  board.  After  that  time  Wilmot  sent  for  him,  and 
the  boy  went  and  lived  with  him,  first  at  WraxhalL,  in 
Ditcheat,  and  afterwards  in  the  appellant  parish,  for 
a  sufficient  length  of  time  to  give  him  a  settlement  by 
apprenticeship,  if  the  settlement  could  be  acquired  by 
such  service. 

Austin  in  support  of  the  order  of  sessions.  Holt/  Trintiy 
v.  Shorediick  (a)  is  in  point  There  Ferrer  was  bound 
apprentice  to  TYtdn/,  with  intent  that  he  should  serve 
Green,  which  he  did  for  three  years  in  Shoreditch  :  and 
the  Court  were  of  opinion  that  Ferrer  gained  a  settle- 
ment in  Shoreditch,  and  said,  that  it  was  the  same  thing 
as  if  Truby  had  turned  him  over  to  Green.  So  in  AH- 
HaUows»on»the-Wall  v.  St.  Olaroe  in  Surrey  {b\  an  ap- 
prentice was  bound  to  A.  in  one  parish,  but  by  agree- 
ment served  B.  in  another;  and  it  was  held  that  he 
gained  a  settlement  in  BSs  parish.  In  Bex  v.  Whit- 
church (c)9  this  Court  seemed  to  think  that  there  must 
be  an  actual  consent  of  the  first  master  to  the  particular 


(a)   1  Sir.  10.     And  see  8  Mod.  169.         (6)  1  Str.  554.  8  Mod.  168. 
(e)  1B.$C.  574. 

service 
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service  with  the  second,  and  a  knowledge  of  the  latter        1884. 
that  the  service  was  in  the  character  of  apprentice*        ' 

The  Kino 

Here  the  consent  of  Powell,  the  first  master,  to  the  ser-        h**** 
vice  with  WUmot,  ought  to  be  presumed  after  a  lapse  of       ants  of 
sixty  years ;   and  WUmot  must  have  known  that  the      'wctC?*^ 
pauper  was  an  apprentice ;  for  he,  Wttmot,  was  one  of 
the  parties  named  in  the  indenture,  and  Powell  was  his 
tenant.    It  is  clear  that  an  unwritten  consent  to  the 
second  service  was  good ;  St.  Olave  v«  AU-Haliows.  (a) 

Biggs  Andrews,  and  Palmer,  contra.  There  was  no 
binding  to  WUmot,  and  it  does  not  appear  that  Powell 
ever  assigned  the  apprentice  to,  or  assented  to  his 
service  with  WUmot,  The  pauper  was  bound  to  Powell, 
and  covenanted  to^serve  him ;  and  Powell  covenanted  to 
teach  him  the  art  and  business  of  husbandry.  This  was 
a  binding  out  of  a  parish  apprentice,  to  which  the  con- 
sent of  justices  was  necessary,  and  they  signed  an  allow* 
ance  of  an  indenture,  whereby  the  pauper  was  bound  to 
Powell  and  not  to  WilmoL  [Denman  C.  J.  It  does  not 
appear  that  any  master  was  bound  by  this  indenture;  it  is 
stated  merely  that  the  original  was  signed  by  the  parish 
officers  and  the  pauper.  Powell  does  not  appear  to  have 
signed  it  IPattesonJ.  There  is  no  statement  in  the 
case  to  shew  that  Powell  knew  any  thing  of  the  trans- 
action.] 

Denman  C.  J.  There  ought  to  have  been  a  positive 
finding  by  the  sessions  of  every  essential  fact  It  is  not 
found  here  that  Powell  ever  assigned  the  apprentice  tq 

(a)  8  Mod.  168, 

Vol.  V.  3  Q  Wifmof, 
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Wilmot,  or  consented  to  bis  serving  him.    The  order 
must  be  quashed. 

Th«  Kur«  ^ 

again* 

ants  of  LlTTLEDALE,    TAUNTON,    and     PATTE80N    Js.     COD- 

8t*  ClITHBIKTy  ^ 

Wxixs.       currea. 

Order  of  sessions  quashed* 


£Ti&       The  KlNO  affaiMt  The  Inhabitants  of  Bishop 

Wearmouth. 


The  perish  of  f\N  an  appeal  by  the  township  of  Bishop  Wearmouth 

Bishop  West-  V-/ 

mmuhbMno  against  an  order  directed  to  the  churchwardens 

overseers  of  the  !.*.**» 

poor,  but  cod-  and  overseers  of  the  poor  of  the  township  of  Botcnergate, 

townships  in  the  parish  of  St.  Cuthbert,  Carlisle,  in  the  county  of 

maintaining  Cumberland,  and  to  the  churchwardens  and  overseers  of 

Md'ba^jfS  the  P°°r  of  the  Parish  of  Bidcp   Wearmouth  in  the 

TDCt  °r  tih*6™"  county  of  Durham,  and  to  each  and  every  of  them,  for 

township*  are  the  removal  of  a  pauper  and  his  family  from  the  town- 

called  Bishop  9                                                       . 

Wearmouth  and  ship  of  Botchergate  to  the  said  parish  of  Bishop  Wear- 
mouth Pawu.  mouth,  the  sessions  confirmed  the  order,  subject  to  the 
whoMwttle-  opinion  of  this  Court  on  the  following  case :  — 
BMo^Wear-  The  order  of  removal  was   made  on  the  28th  of 
r^b^an*  March  1829,  and  the  execution  of  it  duly  suspended ;  the 


^rdWtLi    susPen9*on  was  taken  off  on  the  12th  of  September  1829, 

to  be  removed 

to  \ba  parish  ot  Bishop  Wearmouth.  The  order  was  tarred  on  the  overseer  of  Bishop  Wear- 
mouth Panns,  who  refused  to  receive  the  paupers  (on  the  ground  that  that  township  was 
not  named  in  the  order),  unless  certain  eipenees  were  waived.  This  being  refused,  the 
paupers  were  taken  away.  The  removing  parish  afterwards  served  the  churchwarden  of 
the  whole  parish  of  Bishop  Wearmouth  with  the  order,  and  delivered  the  paupers  to  him. 
The  latter  took  the  paupers  to  the  workhouse  of  Bishop  Wearmouth  township,  where  they 
were  maintained  t 

Held,  by  Denman  C.  J.  and  IAttkdale  J.,  Taunton,  and  Patteson  Js.  dubilantibus,  that 
the  inhabitants  of  the  township  of  Bishop  Wearmouth,  although  they  were  not  bound  to 
maintain  the  pauper  under  the  order,  had  reasonable  ground  for  thinking  thai  they  might 
be  aggrieved  by  it,  and,  therefore,  were  entitled  to  appeal. 

and 
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and  a  further  order  was  then  made  by  the  magistrates  oil 

the  churchwardens  and  overseers  of  the  poor  of  the  said 

parish  of  Bishop  Wearmouth  to  pay  the  sum  of  Si.  7s.  6d.9        agrfmi" 

being  the  expense  incurred  by  the  suspension  of  the  said        ants  of 

order  of  removal,  to  William  Kidd  or  Luke  Kidd,  upon    WiaSouw. 

demand,  the  said  Luke  Kidd  being  the  overseer  of  the 

township  of  Botchergate,  and  father  of  the  said  William 

Kidd. 

The  parish  of  Bishop  Wearmouth  consists  of  seven 
townships,  each  maintaining  its  own  poor  separately, 
and  having  separate  and  distinct  overseers.  Two  of 
these  townships  are  called  Bishop  Wearmouth  and  Bishop 
Wearmouth  Panns  respectively ;  and  in  the  latter  \hfc 
pauper  and  his  family  were  legally  settled.  There  are  no 
overseers  of  the  poor  of  the  parish  of  Bishop  Wearmouth* 
When  the  order  of  removal  was  made,  both  the  magis- 
trates who  signed  the  same,  and  the  overseers  of  the  re- 
moving township,  knew  of  the  division  of  the  parish  of 
Bishop  Wearmouth  into  townships,1  each  maintaining  its 
own  poor,  and  that  the  pauper's  settlement  was  in  the 
township  of  Bishop  Wearmouth  Panns,  though,  in  the 
order  of  removal,  it  was  declared  and  adjudged  by  them 
to  be  in  the  parish  of  Bishop  Wearmouth,  The  sus- 
pended order  was  not  served  till  after  the  suspension  was 
taken  off;  namely,  on  the  28th  of  September  1829-  The 
pauper  and  his  children  were  taken  by  W.  Kidd  from  the 
removing  township  to  the  township  of  Bishop  Wearmouth 
Panns,  with  directions  from  the  overseer  of  Botchergate 
to  serve  the  order  on,  and  deliver  the  paupers  to,  the 
overseer  of  the  township  of  Bishop  Wearmouth  Panns, 
and  to  demand  from  him  51.  7s.  6d.  W.  Kidd  accord- 
ingly, on  the  28th  of  September,  took  the  paupers  to  that 
S  Q  2  township, 
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1834*.       township,  and  saw  the  overseer  there,  to  whom  he  de* 
"~~       livered  the  order,  and  demanded  from  him  the  above  sunn 

The  Kino 

against       The  overseer  of  Bishop  Wearmouth  Panns  stated  that  lie 

The  Inhabit- 
ants of       believed  the  settlement  of  the  paupers  was  in  his  town* 

Wxabmootb.  ship;  but  as  the  order  of  removal  was  not  directed  to 
the  overseers  of  that  township,  but  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Bishop 
Wearmouth,  he  objected  to  it  on  account  of  its  in- 
formality. Ultimately,  however,  he  agreed,  in  order  to 
save  further  expense  and  trouhle,  as  he  had  no  doubt  of 
the  paupers  belonging  to  that  township,  that  he  would 
waive  the  objections  he  had  taken  to  the  order,  if  the 
overseer  of  the  removing  township  would  consent  not  to 
call  for  the  SL  Is.  6<L  This  proposal,  however,  not 
being  acceded  to,  W.  Kidd  (to  save  expense)  took  the 
paupers  to  the  workhouse  of  a  neighbouring  and  distinct 
parish,  leaving  them  as  boarders ;  and  returned  home, 
taking  with  him  the  order  of  removal. 

The  paupers  remained  there  till  the  22d  of  October 
following,  when  Luke  Kidd,  the  overseer  of  the  removing 
township,  having  paid  for  their  board,  took  them  with  the 
same  order  to  the  same  overseer  of  Bishop  Wearmouth 
Panns,  as  before,  and  again  attempted  to  prevail  upon 
him  to  accept  the  paupers  and  pay  the  money.  This, 
however,  he  refused  to  do,  for  the  same  reasons  he  had 
before  assigned,  acknowledging,  at  the  same  time,  that 
the  paupers  belonged  to  his  township ;  whereupon  Lute 
Kidd  took  the  order  to  Mr.  W.  Hills,  one  of  the  church- 
wardens of  the  whole  parish  of  Bishop  Wearmouth,  and 
who  resided  in  the  township  of  Bishop  Wearmouth,  and 
informed  him  of  the  refusal  by  the  overseer  of  Bishop 
Wearmouth  Panns  to  receive  the  paupers.    Mr.  Hills 

accom- 
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accompanied  L.  Kidd  to  try  to  prevail  on  the  overseer        1834. 

of  Bishop  Wearmairth  Panns  to  take  the  paupers.    They 

found  him  at  his  place  of  business,  situate  in  a  distant        again* 

The  Inhabit- 

parish  (Sunderland),  but  he  still  refusing  to  receive  the  anu  of 
paupers,  L.  Kiddy  the  overseer  of  the  removing  town-  wxabhdutb. 
ship,  served  Mr.  Hills,  the  churchwarden  of  the  whole 
parish  of  Bishop  Wearmouth,  with  the  removal  order, 
Hills  being  then  in  the  parish  of  Sunderland  /  and  the 
paupers  were  lodged  by  him  in  the  workhouse  of  Bishop 
Wearmouth  township,  and  maintained  by  that  township 
till  the  appeal  was  heard*  It  was  objected  by  the 
counsel  for  the  respondents*  that  the  churchwardens 
and  overaeers  of  the  township  of  Bishop  Wearmouth  had 
no  right  of  appeal,  and  were  not  entitled  to  be  heard ; 
but  the  court  of  quarter  sessions  determined  that  they 
were  parties  aggrieved,  and  entided  to  appeal.  The 
questions  for  the  opinion  of  this  Court  were,  1st, 
whether  the  township  of  Bishop  Wearmouth  was,  under 
the  circumstances,  entitled  to  appeal;  secondly,  whether 
the  order  of  removal,  so  directed  and  served  as  afore- 
said, was,  notwithstanding  the  objection  made  to  it  at 
the  time  of  such  service,  a  good,  valid,  and  binding 
order  or  not. 

Aglionby  in  support  of  the  order  of  sessions.  The 
inhabitants  of  the  township  of  Bishop  Wearmouth  had  no 
right  to  appeal.  The  13  &  14  Car.  2.  c.  12.,  after  au- 
thorizing two  justices  by  their  warrant  to  remove  per- 
sons likely  to  become  chargeable,  to  the  parish  where 
they  are  legally  settled,  gives,  by  sect.  2.  the  right  of 
appeal  to  all  persons  who  think  themselves  aggrieved  by 
any  such  judgment  of  the  two  justices ;  and  the  8  & 
3  Q  S  *W. 
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1854.        ±  W.  %  &L  c.  \\.  $.9.,  gives  it  to  any  person  who 

"  shall  find  himself  aggrieved"  by  any  determination 
The  Kiw 
qpmsi        of  the  justices.    Here,  the  inhabitants  of  the  township 

tots  of  of  Bishop  Wearmouth  had  no  ground  to  think  them- 
Wjuwvt*  sdves  aggrieved  by  the  warrant  or  order  of  the  jus- 
tices. They  are  not  mentioned  in  it  They  could 
not  have  been  compelled  to  receive  the  pauper.  And, 
undoubtedly,  they  were  not  parties  actually  aggrieved 
by  the  determination  of  the  justices.  In  Bex  v. 
Har#dd{a\  it  was  determined  that  a  party  who  is 
removed  may  appeal,  as  well  bs  the  parish.  [Den- 
man  C.  J.  The  officers  of  the  township  of  Bishop  Wear* 
mouth,  when  looking  at  the  order,  directing  the  removal 
to  the  parish  of  the  same  name,  might,  on  the  authority 
of  Spitalfields  v.  Bromley  (£),  have  reasonable  ground  to 
think  they  would  be  fixed  if  they  did  not  appeal*  Taun- 
ton i.  In  Rex  v.  Kirkby  Stephen  (c)>  an  order  was  directed 
to  a  parish  consisting  of  several  townships,  and  served 
on  one  of  the  townships  (of  the  same  name  as  the  parish) 
which  maintained  its  own  poor,  and  the  Court  held  the 
order  unappealed  from,  conclusive  on  the  township.] 
There  the  officer  of  the  removing  parish  took  the  pauper 
to  the  township.  Here  the  paupers  were  not  delivered 
by  the  officer  of  the  removing  parish  to  the  overseers  of 
the  appellant  township,  nor  was  the  order  served  on 
them.  To  give  the  right  of  appeal,  the  appellants 
must  think  themselves  aggrieved  by  the  judgment  of 
the  justices ;  here,  it  does  not  appear  that  the  parish 
officers  of  the  township  of  Bishop  Wearmouth  ever  knew 
of  any  such  judgment  having  been  pronounced.    The 

(a)  Carthew.  222.     2  Botl.  pi.  940.  6th  ed. 
(6)  18  Vm.  Ah.  468.,  tit.  Remorml,  (H.)  pi  5. 
(c)  Burr.  S.C  664. 

order 


in  the  Fourth  Year  of  WILLIAM  IV.  947 

order  was  a  good  order  on  Bishop  Wearmouth  Panns,  1834. 
and  was  properly  served  on  that  township;  the  officers 
of  that  township  were  bound  to  receive  the  pauper, 
and  if  aggrieved  by  the  order,  they  ought  to  have  ap- 
pealed against  it ;  Spited  fields  v.  Bromley  (a),  Rex  v.  Kirk* 
by  Stephen  (ft).  The  paupers  were  settled  in  that  town- 
ship, and  the  magistrates  knew  that  they  were  so  settled. 
In  Rex  v.  Kirkby  Stephen  (ft),  the  intention  was  to  remove 
to  the  township  of  Kirkby  Stephen;  the  order  was  di- 
rected to  the  palish,  but  was  delivered  with  the  pauper 
to  the  township  of  Kirkby  Stephen j  which  did  not  appeal; 
and  it  was  held  that  the  township  was  bound  by  the 
order.  There,  there  did  not  exist  such  a  place  as  the 
parish  of  Kirkby  Stephen  for  the  purpose  of  maintaining 
the  poor;  nor  here  does  there  exist  such  a  place  as  the 
parish  of  Bishop  Wearmouth  for  that  purpose ;  but  the 
order  in  this  case  was  not  served  on  officers  of  the 
township  of  Bishop  Wearmouth,  nor  were  the  paupers 
delivered  to  them  by  officers  of  the  removing  parish ; 
and  the  officer  of  Bishop  Wearmouth  Panns>  to  whom 
the  order  was  first  delivered,  knew  that  the  intention 
was  to  remove  the  paupers  to  that  township. 

Armstrong  contra.  If  the  order  was  properly  served 
on  Hills,  the  township  of  Bishop  Wearmouth  is  aggrieved. 
It  was  properly  served:  the  officer  of  the  removing  pa- 
rish first  took  the  paupers  with  the  order  to  Bishop  Wear* 
mouth  Pannsy  and  then,  after  a  refusal  by  the  overseer  of 
that  township  to  receive  them,  to  the  churchwarden  of 
the  whole  parish,  who  resided  in  the  township  of  Bishop 
Wearmouth,  and  the  latter  was  obliged  to  place  them  in 

(a)  IS  Vi*.  Ab.  468.,  tit.  Remand,  (H.)  pL  5. 
(6)  Burr.  8.C  C64. 

3  Q  4  the 
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183i.       the  workhouse  of  that  township.    It  is  true,  he  was  not' 

an  overseer  of  the  township.    [Patteson  J.    Then  he 

a&tuut        \yas  a  mere  stranger.]    The  removing  parish  treated 

Ttolababifrn 

»tu  of  '  him  as  an  overseer.  They  abandoned  their  former 
Wja»kouzii#  service,  and  delivered  the  order  to  him.  They  are 
estopped  from  saying  that  the  order  was  not  properly 
served*  [Patteson  5.  The  object  may  have  been  to 
serve  him  as  the  representative  of  the  whole  parish.] 
The  sessions  were  right  in  holding,  that  Bishop  Wear- 
mouth  was  entitled  to  appeal,  but  wrong  in  confirming 
the  order. of  removal;  becanse  the  settlement  of  the 
paupers  was  not  in  the  parish  of  Bishop  Wearmouthf  but 
in  the  township  of  Bishop  Wearmouth  Panms* 

IXanauos  C.  J.  Great  pains  have  been  taken  to  per* 
plex  this  case,  by  the  magistrates,  and  the  officers  of  the 
removing  township.  No  doubt  it  was  the  duty  of  the 
magistrates  when  they  ascertained  that  the  parish  was 
divided  into  townships,  and  die  settlement  of  the  paupers 
was  in  one  of  those  township,  to  remove  the  paupers  to 
the  township  bound  to  maintain  them*  If  they  had  done 
so  here  there  would  be  no  dispute.  But  the  order  is 
tp  remove  to  the  parish  of  Bishop  Wearmouth  gene- 
rally) which,  for  the  purpose  of  maintaining  the  poor, 
has  no  existence.  Then  the  officer  .of  the  removing 
township  sees  the  officer  of  the  township,  to  which  the 
semoval  ought  to  have  been  made,  and  the  latter  objects 
to  receive  the  pauper,  because  the  order  is  to  remove 
to  the  parish,  unless  the  former  will  waive  some  costs  ; 
he  refuses  to  do  so.  The  paupers  are  then  taken  to 
the  churchwarden  of  the  whole  parish  of  Bishop 
Wearmouth.  He  was  not  overseer  of  the  township  of 
Bishop  Wearmouth,  and  as  for  as  that  township  is  con- 
cerned 
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oemedin  the  appeal,  must  be  considered  an  entire        1854. 
stranger*  He  took  the  paupers  with  the  order  to  another       ~ ~ 

ITie  Kino 

township  which  happens  to  be  of  the  same  name  with  again* 
die  parish  to  which  the  removal  was  directed  to  be  made.  ants  of 
That  township  therefore  had  the  paupers  under  an  order  Wiitum*. 
directed  to  a  parish  of  the  same  name:  it  was  not  bound 
to  receive  them,  and  was  a  volunteer  to  a  certain  extent ; 
and  the  question  is,  whether  it  comes  within  the  stat. 
13  &  14  Can  2.  c.  2.  *  2,  which  gives  the  right  of  ap- 
peal to  all  persons  who  think  themselves  aggrieved  by 
any  judgment  of  the  Justices*  That  clause  as  it  seems 
to  me  ought  not  to  be  construed;  so  as  to  let  tor  any  one 
who,  taking*  a  capricious  view  of  the  order,  may  think 
himself  aggrieved  by  it,  when  it  is  clear  that  he  was  not 
intended  to  be  included  in  it,  but  must  be  confined  to 
those  who  may  have  reasonable  ground  for  thinking 
themselves  aggrieved.  I  think,  however,  that  there  was 
in  this  case  reasonable  ground  for  the  inhabitants  of 
Bishcp  ffkarmadh  to  think  they  might  sufir  by  this 
order,  whereby  the  paupers  were  directed  to  be  removed 
to  a  parish  of  the  same  name  as  the  township,  and  that, 
therefore,  they  had  a  right  to  appeal.  They  might  have 
a  reasonable  apprehension  that  they  would  be  fixed  with 
the  pauper  if  they  did  not  appeal,  and,  consequently, 
might  think  themselves  aggrieved  by  the  order. 

The  appeal  was  heard,  and  the  order  of  removal  was 
confirmed  on  proof  of  a  settlement  in  the  township  of 
Bishop  Wearmoutk  PatmSf  the  inhabitants  of  which,  for 
the  purpose  of  this  appeal,  must  be  considered  as  third 
persons*  The  sessions  have  clearly  done  wrong  in  this 
respect,  and  the  order  must  be  quashed. 

LlTTLEDALE 
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1834.  Littledale  J.    The  order  of  sessions  must  evidently 

be  quashed,  because  it  confirms  an  order  of  removal  to 
the  parish  of  Bishop  Wearmouth,  and  it  appears  clearly 
that  the  settlement  of  the  pauper  was  in  a  township 
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against 

The  Inhabit- 


WjuufouTir.  within  the  parish.  It  seems  to  me  that  the  township  of 
Bishop  Weamouth  had  a  right  to  appeal.  They  had 
just  reasons  to  apprehend  that  they  would  be  fixed  if 
they  did  not  appeal  They  therefore  come  within  the 
words  of  the  stat.  13  &  14  Car.  2.  c.  12.  s.2.  They 
had  very  good  reason  to  think  they  might  be  injured 
by  the  order ;  for  though  the  justices  thereby  directed 
the  paupers  to  be  removed  to  the  parish  of  Bishop 
Wearmouth,  the  officers  of  the  township  of  that  name 
might  suppose  that  the  paupers  must  be  maintained  by 
some  one  of  the  townships  within  that  parish,  and  that 
their  township  being  of  the  same  name  as  the  parish, 
was  the  one  intended  by  the  justices.  The  order  was 
pot  binding  on  Bishop  Wearmouth  Panns,  because  not 
directed  to  that  township. 

Taunton  J.  The  order  of  sessions  is  wrong,  because 
the  paupers  were  settled  in  Bishop  Wearmouth  Panns, 
and  it  was  intended  to  remove  them  thither ;  but  the 
sessions  have  confirmed  an  order  removing  them  to  the 
parish  of  Bishop  Wearmouth,  which  does  not  maintain 
itg  own  poor.  This  is  not  a  mere  verbal  mistake,  as  in 
Rex  v.  Kirby  Stephen  (a),  for  the  names  of  the  parish 
and  township  are  not  the  same,  and  the  thing  done  was 
not  according  to  the  intention.  But  I  have  great  doubt 
whether  the  inhabitants  of  the  township  of  Bishop  Wear* 

(a)  Burr.  S.C.  664. 

mouth 
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month  had  reasonable  cause  to  think  themselves  ag-  1834. 

grieved.    The  statute  does  not  give  the  right  of  appeal  ~^~ " 

to  ewery  person,  who,  upon  any  inconsiderate  view  of  agmn* 

his  case,  may  think  himself  aggrieved,  but  only  to  per-  anuot 


sons f who  have  reason  to  think  themselves  aggrieved,  ^saimono. 
I  am  not  satisfied  that  the  appellant  township  would 
have  been  concluded  by  this  order,  if  they  had  not  ap- 
pealed against  it.  It  never  had  been  served  on  the 
officers  of  that  township,  nor  was  it  served  by  the  officers 
of  the  removing  township.  My  doubt,  however,  is  not 
so  serious  as  to  make  me  differ  from  the  rest  of  the 
Court 

Patteson  J.  For  the  reasons  already  given,  the 
sessions  ought  clearly  to  have  quashed  the  order  of 
removal.  It  is  to  be  regretted  that  the  magistrates 
should  have  ordered  the  paupers  to  be  removed  to  a 
place  where  they  were  clearly  not  settled.  Spitalfields  v. 
Bromley  (a)  goes  to  this  extent,  that  magistrates  are  not 
bound  to  notice  the  division  of  parishes  into  townships; 
and,  therefore,  if  they  do  not  know  that  a  parish  is  so 
divided,  and  make  an  order  directing  a  pauper  to  be 
removed  to  the  parish,  such  an  order  may  not  be 
wrong.  But  if  they  are  informed,  before  they  make  the 
order,  that  a  parish  is  divided  into  townships  maintain- 
ing their  own  poor  separately,  and  that  the  settlement 
of  the  paupers  is  in  one  of  those  townships,  it  is  their 
duty  to  direct  the  paupers  to  be  removed  to  the  town- 
ship bound  to  maintain  them.  It  seems  to  me  also  that 
the  service  of  the  order  on  the  township  of  Bishop 
Wearmouth  was  not  good.    The  order  was  directed  to 

(a)  18  Fin,  ^6.468.,  tit  Removal,  (H.)  pi.  5. 

the 
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1834.        the  churchwarden  and  overseers  of  the  poor  of  the  parish 
of  Bishop  Wearmouth,  but  there  were  no  overseers  of 

The  Kino 

ogam*       the  poor  of  that  parish.    It  was  not  served  on  the  over- 

The  fnhfiiti 

ants  of  seers  of  the  township  of  Bishop  Wearmouth,  but  of 
Wiamcouth.  Bishop  Wearmoutk  Panns.  I  doubt,  therefore,  whether 
the  inhabitants  of  the  township  of  Bishop  Wearmotfth 
had  any  right  to  appeal,  because,  not  being  bound  to 
receive  the  paupers,  they  were,  to  a  certain  extent, 
volunteers.  At  the  same  time,  as  the  order  was  served 
on  the  churchwarden  of  the  parish,  who  was,  in  some 
respect*  the  representative  of  all  the  townships  within 
it,  and  be,  in  fact»  placed  the  paupers  in  the  workhouse 
of  the  township^  the  officers  of  the  latter  may  be  con- 
sidered as  having  received  and  maintained  the  paupers 
under  the  order,  and  may  have  thought  it  obligatory  on 
them  so  to  do,  and,  consequently,  that  the  township 
might  be  aggrieved  by  it.  I  therefore  yield  on  this 
point  (though  not  without  much  doubt)  to  the  opinion 
of  my  Lord  and  my  Brother  lattledale. 

Order  of  sessions  quashed. 
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The   King  against  The  Inhabitants  of       S^TmSL 
Buckingham. 


ON  appeal  against  an  order  of  two  justices  whereby  J!**!8?  wa* 
hired  for  a 

Thomas  Burnetii  his  wife  and  children,  were  removed  year  as  a  foot- 

man  and 

from  Maidsmorton  to  Buckingham,   the  sessions  con*  groom,  by  a 
firmed  the  order  as  to  some  of  the  paupers,  subject  to  planter,  reaid- 
the  opinion  of  this  Court  on  the  following  case : —  %flgiana\*t  n 

The  birth  settlement  of  the  pauper  Thomas  Burnett  ^Uoto'tho 
was  in  Buckingham.    On  the  28th  of  February  1828  he  1?mS^mnkm 

°  *  in  February 

was  hired  by  Henry  Smithsan,  Esq.  of  Maidsmorton  for  1?28»  "d  ln 
a  year,  as  a  footman  and  groom,  at  the  wages  of  71.  and  engaged  to  bind 

.  m  himself  to  serve 

a  suit  of  livery.    On  the  following  day  he  went  into  the  the  tame  mas.  ( 
service  and  continued  until  the  9th  of  May  following,  as  clerk  and 
Mr.  Smithson,  being  a  West  India  planter,  was  about  ^rw^ears' 
to  visit  his  property  in  Berbice,  and  on  the  9th  of  May,  ^££* 
came  to  an  agreement  with  the  pauper  whereby  the  hit-  ^'^l8^' 
ter  engaged  to  bind  himself  to  serve  Mr.  S.  in  Berbice  "'"y.    Soon 

B^  after  their 

as  overseer  and  clerk,  on  his  plantations,  for  the  term  of  arrival  at  Ber- 

bice  the  pauper 

three  years  from  the  first  day  of  his  arrival  in  Berbice,  entered  on  the 
at  the  salary,  for  the  first  year,  of  1 5/.,  for  the  second  20/.,  «»«■  and  clerk, 
for  the  third  80/.  current  money  in  Berbice,  and  Mr.  ^ntinutdto 
S.  promised  to  pay  the  above  money  as  it  became  due,  ^"^"^8 
(the  first  named  doing  his  duty,)  and  to  find  him  his  jj^'^g 
board  and  lodging,  and  doctors'  charges,  as  is  usual  the  following 
for  overseers  in  Berbice.     On  the  preceding  day  (May  when  they 

returned  to 
England,  the 
pauper  acting  in  the  capacity  of  servant  on  the  homeward  voyage  and  after  bis  arrival  in 
JBngland*  No  further  contract  had  ever  been  entered  into  for  the  pauper's  service  as  over- 
seer. The  master  paid  him  his  footman's  wages  till  the  time  of  their  going  abroad,  and,  on 
their  return  home,  paid  him  801.  as  salary  for  the  service  in  Berbice  f  after  which  he  gave 
him  weekly  wages,  under  a  new  agreement: 

Held,  that  there  was  no  dissolution  of  the  first  contract,  and  that  the  pauper  having 
served  forty  days  under  the  first  hiring,  gained  a  settlement  in  M. 

8th) 
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1834.       8th)  Mr.  Smithson  paid  the  pauper  1/.  16s.  9d.  the  amount 

"""■"-       of  three  months'  wages. 

again*  The  pauper  continued  with  Mr.  Smithson  at  Maids- 

TIm  Inhabit-  . 

mil  at  morion  till  the  12th  of  May  and  the  same  day  went  with 
him  to  London,  where  they  continued  until  the  20th,  when 
they  embarked  for  Berbice.  The  pauper  acted  in  the 
capacity  of  servant  to  Mr*  Smithson  during  his  stay  hi 
England,  after  he  quitted  Maidsmorton,  and  during  the 
voyage.  They  arrived  at  Berbice  on  the  10th  of  August 
following.  A  few  weeks  after  landing  they  remained  at 
a  friend's  house,  and  the  pauper  lived  with  Mr.  S.  as  ser- 
vant, and  they  then  proceeded  to  Mr.  Smithson's  plan- 
tation at  Berbice.  The  pauper  then  entered  into  the 
office  of  overseer  and  clerk,  and  acted  also  as  servant 
about  the  person  of  his  master  and  lived  in  his  master's 
house.  This  continued  until  February  following  (1829) 
when  Mr.  Smithson  having  declared  his  intention  of  re- 
turning to  England,  the  pauper  expressed  his  desire  to 
return  also.  Mr.  Smithson  at  first  objected,  but  ulti- 
mately consented,  and  the  pauper  did  accordingly  ac- 
company his  master  to  England,  acting  in  the  capacity 
of  his  servant  as  on  the  outward  voyage.  They  landed 
in  London  on  the  10th  of  May  1829,  and  the  pauper 
continued  there  until  the  14th,  when  they  returned  to 
Mr.  Smithson9s  residence  at  Maidsmorton,  and  the  pauper 
continued  to  act  as  his  servant  in  the  house  until  the 
1st  of  June,  without  any  thing  having  pasSed  as  to 
hiring  or  terms  of  service.  Three  or  four  days  before 
the  1st  of  June,  Mr.  Smithson  told  the  pauper  he 
meant  to  give  him  20/.  as  his  salary  up  to  that  time,  of 
which  he  then  gave  lot,  and  promised  him  the  re- 
mainder whenever  he  should  want  it.  On  the  1st  of 
June  the  pauper  was  married,  and  the  same  day,  pre- 
vious 
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vious  to  the  marriage  taking  place,  Mr.  Smiihson  and       1834. 

the  pauper  came  to  an  agreement  for  the  pauper's  ser-       

vice  as  weekly  servant  at  45.  a  week,  to  live  and  board        ognmu 
in  the  house  as  before.    Pauper  continued  in  such  ser*       tntsof 
vice  until  the  September  following,  and  then  left  and  BwsmQB*** 
received  the  remaining  10/.,  his  weekly  wages  having 
been  regularly  paid.     The  pauper  was  never  absent 
from  Mr.  Smithson's  service  a  day  from  its  commence- 
ment in  February  1828  to  its  determination  in  September 
1829*      The  whole  amount  of  wages  received  by  the 
pauper  for  his  service  to  Smiihson  was  the  sums  of 
1/.  16*.  9d.9  20/.,  and  the  weekly  wages. 

The  question  for  the  opinion  of  this  Court  was, 
whether  under  the  circumstances  above  stated,  the  pau~ 
per  gained  a  settlement  in  Maidsmorton. 

B.  Monro  in  support  of  the  order  of  sessions.  The 
pauper  did  not  gain  a  settlement  in  Maidsmorton :  the 
contract  of  hiring  of  the  28th  of  February  1828,  as 
footman  and  groom,  was  dissolved  by  the  agreement  of 
the  9th  of  May,  whereby  the  pabper  engaged  to  bind 
himself  to  serve  his  master  as  overseer  and  clerk  in  the 
plantations  for  three  years  ;  Bex  v.  Great  Chilton  (a)  is 
in  point.  There,  an  unmarried  man  was  hired  for  a 
year  from  Martinmas,  as  a  servant  in  husbandry  at 
8/.  a  year,  with  meat,  washing,  and  lodging.  In  the 
succeeding  January  he  married,  but  continued  with  his 
master  as  a  menial  servant  until  the  ensuing  May-day  > 
some  days  before  which,  the  master  and  pauper  agreed 
that  the  pauper  should  go  (with  his  wife)  as  a  hind,  to 
reside  on,  and  manage  another  farm  of  his  master's  in 

(a)  5  T.  R.  679. 

the 
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1854*       the  same  township.    The  second  agreement  was  for  a 

year  from  May-day  :  the  pauper  to  have  5ju  a  week, 

4W**       with  a  house  to  live  in  rent  free,  and  some  permit* 

Tbe  Inhabit.  ^ 

nts  at  sites.  This  was  held  by  a  majority  of  the  Court  not  to 
be  a  prolongation  of  the  former  contract,  but  a  new 
agreement  to  serve  for  a  year  from  May-day,  which  put 
an  end  to  the  former,  as  being  inconsistent  with  it 
Lord  Ktnyon,  who  there  differed  from  the  rest  of  the 
Court,  admitted  that,  if  the  nature  of  the  service  only 
were  varied,  that  would  not  defeat  the  settlement,  but 
he  said  it  would  be  otherwise  if  there  was  a  dissolution 
of  the  first  contract.  Here  there  was  a  dissolution  of 
the  first  contract  by  the  agreement  of  the  9th  of  May. 
[Denman  C.  J.  How  does  it  appear  that  the  first  con* 
tract  was  dissolved?]  There  is  certainly  no  express 
dissolution,  but  the  new  contract  was  wholly  inconsistent 
with  the  first ;  the  service  under  the  second  agreement 
was  to  be  in  a  foreign  country ;  and  the  wages  were 
to  be  different.  If  the  master  had  brought  an  action 
on  the  first  contract  after  the  9th  of  May,  the  agreement 
inade  on  that  day  would  have  been  an  answer. 

Biggs  Andrews,  contra,  was  stopped  by  the  Court. 

Denman  C.  J.  the  argument  is,  that  the  legal 
effect  of  the  second  agreement  was  to  put  an  end  to  the 
first  1  think  not;  and  if  not,  then  there  were  forty 
days9  residence  in  Maidsmorton  under  the  yearly  hiring, 
and  the  pauper  gained  a  settlement  The  pauper's 
agreement  of  the  9th  of  May  amounts  only  to  an  under- 
taking by  him  that,  when  he  should  go  out  to  Btrbicc, 
he  would  bind  himself  to  serve  as  clerk  and  overseer  for 
three  years  from  the  day  of  his  arrival  there.    It  does 

not 
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not  appear  that  he  ever  did  so  bind  himself;  and,  though        18S4. 
it  is  stated  that,  soon  after  his  arrival  at  Berbice.  he         •     ■ 

•  The  Kwg 

entered  upon  the  office  of  overseer  and  clerk,  yet  he       against' 

**        j  ,  ^..       Tbelnhabii- 

contmoed  to  act  as  servant  about  the  person  of  his        ants  of. 
master,  and  lived  in  his  master's  house.    The  contract 
contemplated  by  the  second  agreement  never  came  into 
operation. 

Littledale  J.  concurred. 

Taunton  J.  It  is  said  that  the  first  contract  was 
vacated  by  the  second,  and  Rex  v.  Great  Chilton  (a) 
has  been  relied  upon.  Much  as  I  respect  the  authority 
of  Lord  Kenyon,  I  should  have  concurred  with  the 
opinion  of  the  majority  of  the  Judges  in  that  case. 
There,  the  pauper,  having  been  hired  for  a  year  from 
Martinmas,  agreed  with  his  master  to  serve  him  for  a  year 
from  the  ensuing  May-day,  at  weekly  wages;  die  Court 
held,  properly,  that  the  two  contracts  were  inconsistent, 
and  that  the  latter  put  an  end  to  the  first.  The  latter 
contract,  there,  was  not  executory,  but  absolute,  from  a 
given  day.  But,  here,  the  two  contracts  are  not  incon- 
sistent: the  pauper  engages  to  bind  himself  to  serve;  he 
does  not  enter  into  an  actual  contract  to  serve,  and  it 
does  not  appear  that  any  further  contract  was  ever 
made  between  the  parties.  It  is  not  immaterial  that, 
during  the  whole  period  of  service,  he  continued  to  act 
in  his  original  character  of  servant.  There  is  no  deci- 
sion to  shew,  where  the  service  is  clearly  referable  to  a 
yearly  hiring,  that  the  master's  going  abroad,  and  the 
service  afterwards  being  in  a  foreign  country,  destroys 
the  settlement  of  the  servant. 

(a)  5  T.  R.  672. 

Vol.  V.  3  R  Patteson 
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1834.  Patteson  J.    The  sessions  have  found  that  the  pau- 

_  per  continued  to  act  as  servant  about  (he  person  of 

Toe  Kino 

against       his  master,  and  that  he  continued  to  do  so  till  he  came 

The  Inhabit- 
ants of       home.    That  could  not  be  under  the  second  contract, 

but  must  have  been  under  the  first 

Order  of  sessions  quashed. 


%£*w        The  King  against  The  Inhabitants  of  Oulton. 

a  female,  of  QN  an  appeal  against  an  order  of  two  justices,  where- 
lived  with  her  by  Hannah  Barnes  was  removed  from  the  parish 
was  the  main  of  Aiktawn,  to  the  township  of  Oulton^  iu  the  county  of 
family?  hired?  Cumberland,  the  sessions  confirmed  the  order,  subject  to 
hiTconsTn^and  ^e  °P^n^on  °f  ^is  Court  on  the  following  case :  — 
at  his  desire,  to       jofa  Barnes   the  father  of  the  pauper,  had  a  settle- 

a  farmer,  in  an  r      r     » 

adjoining  pa-     ment  in  the  township  of  Oulton  until  the  year  18S0,  when 

riah,  to  work  at  #  r  ^  J 

weekly  wages     he  acquired  a  settlement  in  the  parish  of  Aikton,  the 

during  his  har-' 

vest;  she  pauperat  that  time  living  with  him  as  part  of  his  family, 

under  this  hir-  The  pauper  was  born  in  1 806 ;  she  had  never  gained  any 

weeks'  when  settlement  in  her  own  right,  but  always,  up  to  the  time  of 

her  waTeTand  ^  remova^  l*ved  with  her  father  as  part  of  his  family, 

returned  home,  she  did  the  work  of  her  father's  house,  and  before  and 

In  the  follow-  ' 

ing  autumn  she  at  the  time  of  the  appeal  was  the  main  support  of  his  * 

again  hired  her-  # 

self  to  the  same  family.     In  the  autumn  of  1829,  the  pauper  then  being 

farmer,  and  .  - 

served  him  for  of  the  age  of  twenty-three  years,  with  the  consent  and 
two  dap;  and  at  *he  desire  of  her  father,  hired  herself  to  one  William 
hoinTate  gro    Wilson,  residing  at  some  miles'  distance  in  an  adjoining 

her  wages  to 

her  father,  who  expended  them  for  the  use  of  his  family.  On  both  these  occasions  she 
intended,  and  was  expected  by  her  father,  to  return  home  as  soon  as  the  harvest  work 
was  done.  The  court  of  quarter  sessions  having,  upon  these  facts,  found  that  the  pauper 
was  emancipated,  held,  by  Penman  C.  J,,  Taunton  and  paUeson  Js.,  Littledate  J.  dis- 
sentiente,  that  their  decision  was  right. 

parish, 
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parish,  at  weekly  wages,  to  work  for  him  during  his        1834. 

harvest*    She  remained  living  with  Wilson  and  working 

for  him  under  the  hiring  for  three  weeks  and  upwards;        against 

The  Inhabit* 

when  she  received  her  wages  and  returned  home,  having  a&u  of 
been  absent  from  her  father's  house  three  weeks  and 
two  days*  In  the  following  autumn  she  hired  herself 
again,  with  the  consent  and  at  the  desire  of  her  father,  to 
Wilson,  to  assist  him  in  his  harvest.  On  this  occasion 
she  served  Wilson,  living  with  him  under  this  hiring  a 
fortnight,  received  her  wages,  and  returned  home  as 
before,  having  been  absent  from  her  father's  house  at 
this  time  two  weeks  and  two  days.  On  this  latter  occa- 
sion she  gave  her  wages  to  her  father,  who  expended 
them  for  the  use  of  the  family.  The  pauper  had  not, 
on  either  of  these  occasions,  any  intention  of  abandoning 
her  home,  but  on  both  occasions  she  fully  intended  to 
return ;  and  her  father  expected  that  she  would  return 
to  him  as  soon  as  the  harvest  work  at  Wilson9s  was 
done.  The  sessions,  upon  these  facts,  found  that  the 
pauper  was  emancipated,  and  did  not  follow  the  settle- 
ment acquired  by  her  father  in  Aihton  in  1830.  The 
question  for  the  opinion  of  this  Court  was,  whether  the 
sessions  were  warranted  in  the  conclusion  they  had 
drawn,  that,  under  such  circumstances,  the  pauper  was 
emancipated. 

Armstrong,  in  support  of  the  order  of  sessions.  The 
sessions  concluded  rightly.  The  pauper,  being  of  full 
age,  contracted  to  work  during  the  harvest,  and,  in  per- 
formance of  that  contract,  was  absent,  in  one  year,  three 
weeks  and  two  days  from  her  father's  house.  During 
that  period,  she  had  subjected  herself  to  the  control  of 
another,  and  could  not  return  to,  or  become  part  of, 

3  R  2  her 
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1834.        her  father's  family.     She  thereby  became  severed  from 
- -—       it.     In  Rex  v.  Roach  (a),  the  daughter,  after  she  was 

The  Kino  V   "  ,  5 

o^oxmr        twenty-two  years  of  age,  left  her  father's  house,  and 

ants  of  hired  herself  to  a  farmer  as  wet-nurse,  and  lived  with 
him  eight  weeks ;  at  the  expiration  of  which  time  she 
returned  to  her  father.  It  was  held,  that,  having  re* 
moved  from  her  father's  family  when,  in  estimation  of 
law,  she  wanted  no  further  protection  from  the  father, 
she  could  not  afterwards  be  deemed  part  of  that  family 
for  the  purpose  of  a  derivative  settlement.  It  may  be 
said  that,  here,  the  pauper  when  she  quitted  her  father's 
house,  intended  to  return,  but  that  is  immaterial,  because, 
by  her  having  contracted  to  serve  during  the  harvest,  it 
was  out  of  her  power  to  return  till  the  harvest  was  got  in. 
There  was  a  period,  therefore,  during  which,  she  being  of 
age,  was  not  under  the  parental  control.  Rex  v.  Sawerby  (b) 
may  be  cited  on  the  other  side:  there  the  question 
discussed  was,  whether  the  pauper's  master,  the  son 
of  a  certificated  person,  had  become  emancipated.  He 
always  continued  part  of  his  father's  or  mother's  family, 
and  never  left  their  house,  except  for  a  few  weeks  in 
harvest  time  in  one  year ;  and  it  did  not  appear  that  there 
was  any  contract  of  hiring,  or  if  any,  upon  what  terms. 
At  all  events,  it  was,  in  this  case,  a  question  of  fact  for 
the  sessions,  whether  the  absence  of  the  daughter  from 
the  father's  house  for  three  weeks  and  two  days  the 
first  year,  and  for  a  shorter  time  in  the  second,  in  ex- 
ecution of  a  contract  voluntarily  entered  into  by  her, 
amounted  to  a  severance  from  the  father's  family ;  and 
they  having  found,  in  effect,  that  it  did,  and  there  being 
premises  to  warrant  that  conclusion,  this  Court  will  not 
disturb  their  decision. 

(«)  6  7.  JS.  247.  (6)  2  Mast,  27& 
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'    Aglionby  contra.     The  pauper  was  not  emancipated,        1834. 

because,  by  hiring  herself  for  the  harvest,  she  did  not  be-  ' 
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come,  or  intend  to  become,  permanently  free  from  her  against 
father's  control.  In  Rex  v.  Rotherfield  Greys  (a),  Bayley  J.  anu  of 
says,  "  In  order  to  constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the  parental 
control;"  and  in  Rex  v.  Hard-wick (6),  Abbott  C.J. 
says,  that  "  during  the  minority  of  a  child,  he  will  re- 
main, almost  under  any  circumstances,  unemancipated ; 
but,  where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
communicated,  unless,  in  fact,  the  child  continues  part 
of  the  family.  When,  therefore,  at  that  period,  he 
is  absent,  employed  in  gaining  a  livelihood  for  him- 
self or  serving  in  the  militia,  he  no  longer  remains  a 
member  of  the  family ."  Abbott  C.  J.,  there,  is  evi- 
dently speaking  of  an  absence  likely  to  be  permanent. 
Here,  the  pauper,  who  had  hired  herself  to  work  during 
the  harvest  only,  cannot  be  said  to  have  been  getting  a 
living  for  herself  in  the  sense  in  which  that  expression 
is  used  by  Abbott  C.  J.  She  continued  part  of  her 
father's  family  during  the  whole  time  she  served  Wilson : 
she  always  intended  to  return.  Her  absence  during  the 
harvest,  taken  in  conjunction  with  that  intention,  can- 
not be  considered  a  severance  from  her  father's  family. 
Rex  v.  S&nerby  (c)  is  in  point.  The  principal  question 
there  discussed  was,  whether  the  master  was  eman- 
cipated. He  was  the  son  of  a  certificated  man,  and  con- 
tinued to  reside  in  the  certificated  parish  with  his  father 
in  his  lifetime;  and  after  his  father's  death,  with  his 
mother;  and  never  left  them,  except  for  a  few  weeks  in 

(a)  \B.%C  347.  (6)  5  B.  $  A.  178.  (c)  2  Ea$t,  276. 
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1 83*.       harvest  time  in  one  year.    After  he  was  of  age,  he  carried 
■  on  business  for  himself  as  a  twine  spinner,  living  with 

TheKixo  i 

afaimt       his  mother  in  a  house  rented  by  her,  and  hired  the 
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ante  of  pauper  for  a  year ;  and  it  was  held  that  the  roaster  was 
not  emancipated.  And  Grose  J.  said,  "  there  is  no 
pretence  for  saying  that  his  going  out  for  a  few  weeks 
at  harvest  time  would  operate  as  an  emancipation." 
Here,  the  pauper's  leaving  her  father  during  the  harvest, 
intending  to  return  as  soon  as  it  was  over,  was  not  a 
severance  from  his  family.  In  Rex  v.  Roach  (a),  Grose  J. 
says,  "  Whether,  in  a  particular  case,  the  leaving  of  the 
father's  family  amount  to  a  severance  of  the  child  from 
the  parents,  is  more  a  question  of  fact  than  of  law,  it  de- 
pending on  intention.  Strictly  speaking,  the  sessions 
should  have  found  that  fact"  Now,  here,  the  sessions 
have  expressly  found  that  the  pauper  had  not,  on  either 
of  the  occasions  when  she  hired  herself,  any  intention  of 
abandoning  her  home ;  but  that,  on  both  occasions,  she 
fully  intended  to  return,  and  her  father  expected  that 
she  would  return  to  him  as  soon  as  the  harvest  work 
was  done.  No  such  intention  was  found  in  Rex  v. 
Roach  (a) s  which  distinguishes  that  case  from  the 
present. 

Denman  C.  J.  It  seems  to  me  that  the  sessions  were 
right  in  finding  that  the  daughter  was  emancipated.  It 
appears  that  she  and  her  father  were  on  very  good 
terms,  and  that  on  one  occasion  she  paid  her  wages  to 
him ;  but  she  being  twenty-one  years  of  age,  and  having 
hired  herself  during  the  harvest,  it  was  in  her  option  to 
pay  her  wages  to  her  father  or  not.    Rex  v.  Lytchet 

{a)  6T.&254. 

Matraverse 
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Matr averse  (a)  tends  strongly  to  shew  that  a  pauper,        1834. 
who  hires  himself  under  twenty-one  years,  of  age,  and       " 
continues  to  serve  after  that  period,  will  be  emancipated.        against 

Tha  Inhabit- 

We  are  extremely  anxious  to  make  the  rules  on  this  ants  of 
subject  as  clear  as  possible.  A  party  under  age  is  not 
considered  to  be  emancipated  unless  some  distinct  act 
be  shewn,  producing  that  effect ;  as  if  he  marries,  and 
so  becomes  the  head  of  a  family,  or  contracts  some  other 
relation,  so  as  wholly  and  permanently  to  exclude  the 
parental  control ;  but,  where  a  child  has  attained  the  age 
of  twenty-one,  and  is  then  separated  from  the  father's 
family,  the  burden  of  proof  that  the  child  is  not  thereby 
emancipated,  lies  on  the  party  asserting  that  fact.  In 
Bex  v.  Hardwick  (i),  Abbott  C.  J.  says.  (His  Lordship 
here  read  the  words  of  Albott  C.  J.,  already  cited, 
p.  961,  ant£.)  Now  here  the  pauper,  after  she  attained 
twenty-one,  made  a  contract  whereby  she  bound  herself 
to  work  during  a  certain  period.  In  performance  of 
that  contract,  she  was  absent  from  her  father's  house 
three  weeks,  employed  in  gaining  a  livelihood  for  her- 
self. During  that  period,  consequently,  she  no  longer 
remained  a  member  of  his  family :  and  I  am,  therefore, 
of  opinion  that  the  sessions  were  warranted  in  the  con- 
clusion they  came  to,  that  she  was  emancipated. 

Littledale  J.  I  am  of  opinion  that  the  pauper 
was  not  emancipated.  It  appears  to  me  that  her  tem- 
porary absence  from  her  father's  house,  during  the 
harvest,  was  not,  under  the  circumstances  stated  in  this 
case,  a  severance  from  his  family,  and  therefore  does 
not  amount  to  emancipation.     It  is  the  common  prac~ 

(a)  1B.$C  286.  (b)  SB.  <Jf  A.  178. 
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1884.       tice  for  country  people  to  hire  themselves  daring  the 
*  harvest;  and  their  temporary  absence  from  home  under 
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again*        such  a  hiring,  and  when  they  are  of  fall  aire*  has  never 
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ants  of  been  considered  such  a  severance  from  the  father's 
family  as  amounts  to  emancipation.  In  this  case,  the 
daughter  did  not  intend  to  separate  from  her  father's 
family;  and  her  intention  is  very  material  in  a  case 
like  the  present,  where  her  absence  from  the  parent 
was  for  so  short  a  period.  For  any  thing  that  appears, 
her  room  or  her  bed  may  have  been  kept  for  her  daring 
her  absence.  She  maintained  her  father ;  and  her  hiring 
herself  daring  the  harvest  may  have  been  intended  as 
a  means  of 'making  her  earn  something  towards  his 
support.  It  is  said  that  the  pauper  is  emancipated, 
because,  having  contracted  to  work  during  the  harvest, 
she  had,  for  a  time,  put  herself  out  of  her  father's 
control.  That  argument  would  equally  apply  if  she 
had  agreed  to  work  by  the  day;  because,  during  the 
hours  of  work,  she  would  be  free  from  her  father's 
control.  There  must  be  a  severance  of  the  child  from 
the  family  of  the  parent  to  constitute  emancipation.  I 
think  that  the  pauper,  here,  during  the  harvest  time, 
while  she  was  working  for  another,  continued,  under 
the  circumstances  stated  in  this  case,  part  of  her  father's 
family.  In  Rex  v.  Mooch  (a),  Lord  Kenyan  said,  "  This 
woman"  (the  pauper) "  was  above  the  age  of  twenty-one: 
she  had  contracted  the  relation  of  servant  with  another 
family ;  she  was  out  of  her  father's  family ;  she  was 
under  no  other  control  to  him  than  that  arising  from 
moral  obligation  and  gratitude,  and  I  cannot  see  how 
the  could  afterwards  be  deemed  to  be  incorporated 

(a)  6T.R.  847. 

with 
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with  the  father's  family.9'    In   this  case,   the  pauper        18S4. 

never    contracted  the  relation   of  household    servant      _ 
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with  another  family;    she  was  to  work  in  the  fields,        ogam* 
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not  in  the  house.     She  was,  therefore,  never  out  of  her        ants  of 

father's  family,  to  use  Lord  Kenyon's  expression ;  her 
wages  contributed  to  his  support;  she  intended  to  return 
home,  and  her  father  expected  she  would  as  soon  as 
the  harvest  work  was  done.  In  Rex  v.  Roach  (a)f  A$k- 
hwrst  J.  considered  the  question,  whether  absence  from 
the  father's  family  amounted  to  emancipation,  to  depend 
upon  the  intent.  He  there  says,  "  In  some  cases, 
perhaps,  it  may  be  difficult  to  say  what  shall  amount 
to  a  severance  from  the  father's  family.  When  a  child 
becomes  of  age,  it  is  optional  in  him,  either  to  continue 
with  his  parents  or  not,  as  he  pleases.  He  is  then  sui 
juris:  and  if  he  leave  his  father's  house  and  put  himself 
under  some  other  control,  this  is  a  kind  of  public 
notification  that  he  means  to  leave  his  father's  family." 
Now*  I  think  here,  that  the  fact  of  the  pauper  having 
left  her  father's  house,  and  put  herself  under  the  control 
of  another  during  the  harvest,  was  not,  under  the  cir- 
cumstances of  the  case,  any  indication  of  an  intent  to 
leave  her  father's  family.  In  Rex  v.  Sowerby  (&),  it  was 
found  that  the  son  of  the  certificated  person  never  left 
.  his  father  or  mother's  house,  except  for  a  few  weeks  in 
harvest  time  in  one  year;  and  it  was  there  considered, 
that  be  was  not  thereby  emancipated. 

Taunton  J.  Certainty  in  the  administration  of 
every  department  of  the  law  is  of  the  greatest  import- 
ance* and  in  none  more  so  than  in  sessions  law.    The 

(a)  6  T.  JR.  247.  (b)  2  East,  276, 
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1834.       yearly  expense  of  the  country  is  increased  greatly  by 
splitting  hairs  in  questions  of  this  description.     I  cannot 
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against        distinguish  this  case  from  Rex  v.  Roach  (a).     That  de- 
The  Inhabit-       ....  .  .  . 

ants  of       cision,  whether  wisely  come  to  or  not,  is  binding  on  us. 
It  certainly  is  not  in  contravention  of  any  leading  prin- 
ciples of  law:  if  it  were,  I  might  think  it  right  to  recon- 
sider it.     It  is  true  that,  in  this  case,  the  pauper  hired 
herself  at  the  desire  and  with  the  consent  of  her  father ; 
but  every  parent  consents  and  desires  (if  his  mind  be  pro- 
perly constituted)  that  his  children  should  go  to  service 
to  obtain  an  honest  livelihood.     Here  the  pauper  agreed 
not  merely  to  do  harvest  work,  but  to  work  for  Wilson 
during  his  harvest.     It  is  by  no  means  uncommon  for 
farmers  to  employ  their  own  domestic  servants  to  do  the 
harvest  work,  and  to  hire  others  to  do  the  household 
work.  Whether  that  was  the  case  here  does  not  appear: 
but  the  pauper  lived  with  her  master  during  the  whole 
harvest  time,  and  slept  in  his  house;  and  she  was  ab- 
sent, on  the  first  occasion,  three  weeks  and  two  days* 
And  as  it  is  expressly  found    that,   on  the    second 
occasion,  she  gave  her  wages  to  her  father,  it  may  be 
fairly  inferred  that,  on  the  first,  she   kept  them   for 
herself.    Then,   the  only  difference  between  Rex  v. 
Roach  {a)  and  this  case  is,  that  there  the  pauper  served 
eight  weeks,  here  only  three  weeks  and  two  days.     In 
each  case,  the  pauper  served  under  a  contract;  and  as  it 
was  held  in  the  former  case  that  the  pauper  was  eman- 
cipated by  having  been  absent  from  his  father's  family 
eight  weeks,  I  think  we  are  bound  to  adhere  to  that 
decision,  and  to  hold  that  the  pauper  was  emancipated, 
here,  by  her  absence  for  three  weeks. 

,  (<i)  6  T.  R.  247. 
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Patteson  J.     I  cannot  distinguish  this  case  from       1884. 

Rex  v.  Roach,  {a)    The  only  difference  is,  that,  in  that 

The  Kjwo 

case,  the  pauper  served  eight  weeks :  here,  she  served        against 
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three  weeks  and  two  days ;  but  she  was  bound  by  her  «nu  of 
contract,  and  compellable,  to  serve  her  master  during 
that  period.  It  is  found,  indeed,  that  she  hired  herself 
with  the  consent  and  at  the  desire  of  her  father;  but  be 
could  not  enforce  or  prevent  her  so  doing,  for  she  was 
of  full  age ;  and  that  being  the  case,  the  onus  of  shew- 
ing that  she  was  not  emancipated  is  thrown  on  that 
party  who  contends  that  she  was  not  so.  As  to  Rex  v. 
Sawerby  (5),  the  decision  there  did  not  turn  on  the  ques- 
tion of  the  emancipation  of  the  son ;  he  was  born  after 
the  father  had  come  into  the  certificated  parish,  and 
always  resided  with  him  during  his  lifetime,  and,  after 
his  death,  with  his  mother;  and  the  question  was, 
whether  or  not,  after  that  time,  he  still  resided  under 
the  certificate,  by  living  with  his  mother  as  part  of  a 
family  of  which  she  was  the  head ;  in  which  case  his 
hired  servant  was  prevented  by  the  statute  12  Anne  c.  18. 
s.  2.  from  gaining  a  settlement 

Order  of  sessions  confirmed. 

(a)  6  T.  R.  247.  (6)  2  £ati,  276. 
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The  King  against  The  Inhabitants  of 

LUBBENHAM. 


Appellants 
against  an 
order  of  re- 
moval, to  es- 
tablish a  birth 
settlement, 
proved,  1st,  the 
marriage  of  the 
father  and 
mother  at  JT. 
ia  April  1749 '9 
and,  Sdly,  the 
baptism  at  K. 
of  their  four 
children,  v\u  a 
daughter,  M., 
in  May  1751;  a 
son,  J,,  in  May 
175S;  a  daugh- 
ter, Elizabeth, 
in  January 
1755 ;  and 
another  daugh- 
ter, 8.,  in  De- 
cember, 1756: 
Held,  that  the 
sessions  were 
not  bound  to 
infer  from  this 
evidence  that 
EUxabeth  was 
born  at  JT. 


QN  an  appeal  against  an  order  removing  Elizabeth 
Wylly  and  her  children  from  the  parish  of  Lutter- 
toorth9  in  the  county  of  Leicester,  to  the  parish  of  Lub- 
benham,  in  the  same  county,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case :  — 

The  respondents  proved  that  the  pauper,  before  her 
marriage  with  Alexander  Benjamin  Wylh/i  gained  a 
settlement  in  Lubbenham.  The  appellants  gave  the  fol- 
lowing evidence :  —  the  marriage  of  John  Brittain  and 
Mary  Goode,  at  Ketton,  in  the  county  of  Rutland,  on  the 
27th  of  April  1749 ;  the  baptism  of  Mary  their  daugh- 
ter, at  Ketton,  on  the  26  th  of  May  1751 ;  the  baptism 
of  John  their  son,  at  Ketton,  on  the  27th  of  May  1753; 
the  baptism  of  Elizabeth  their  daughter,  at  Ketton,  on  the 
19th  of  January  1755;  and  the  baptism  of  Susannah 
their  daughter,  at  Ketton,  on  the  25th  of  December  1756. 
They  further  proved  the  marriage  of  Alexander  Wylfy, 
a  foreigner,  who  had  no  settlement,  with  the  said  Eliza- 
beth, on  the  18th  of  January  1779 ;  and  the  birth  from 
that  marriage  of  A.  B.  WyUy,  who  afterwards  married 
the  pauper.  The  appellants  thereupon  submitted  that 
they  had  shewn  a  birth  settlement  of  Elizabeth  in  Ket- 
ton, which  setdement  devolved  upon  her  son,  and  was 
by  him  communicated  to  the  pauper.  The  respondents 
relied  on  Hex  v.  North  Peiherton  (a). 


(a)  5B.$C.508. 
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Hildyard  and  Sir  G.  A.  Lewin,  in  support  of  the  order        188*. 

of  sessions.     The  sessions  have  properly  decided  that      JTT" 
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the  birth  settlement  of  Elizabeth  Brittain  was  not  suffi-        against 

The  Inhabit- 

ciently  proved.  Bex  v.  North  Petherton  (a)  shews  that  ants  of 
a  register  of  baptism  is  not  evidence  per  se  of  the  place 
of  birth  of  the  party  baptized.  Here,  it  will  be  said, 
there  is  a  series  of  registers  shewing  that  different 
members  of  the  family  were  baptized  in  the  same  place 
(the  parish  of  Ketton),  from  which  it  ought  to  have 
been  inferred  that  Elizabeth  Brittain  was  born  in  that 
parish.  But  that  is  not  a  necessary  inference ;  for  the 
parents  may  have  resided  in  an  extraparochial  place 
contiguous  to  Ketton,  and  have  brought  their  children 
to  that  parish  for  baptism.  It  was  for  the  sessions,  at 
any  rate,  to  draw  the  conclusion  from  the  evidence; 
they  were  not  bound  to  find  that  Elizabeth  was  born  in 
Ketton* 

Humfrey  and  White  contnl  This  case  differs  from 
Bex  v.  North  Petherton  (a),  as,  besides  the  register  of  the 
baptism  of  Elizabeth  Brittain,  there  were  other  circum- 
stances connected  with  it  from  which  the  sessions  ought 
to  have  inferred  that  she  was  born  in  Ketton  ;  viz.,  the 
baptism  of  three  other  children  in  that  parish. 

Djenman  C.  J.  The  question  at  sessions  was,  whether 
the  birth  settlement  of  Elizabeth  Brittain  was  sufficiently 
proved.  The  Court  of  Quarter  Sessions  thought  that  it 
was  not,  and  they  have  stated  in  the  case  the  facts  on 
which  they  came  to  that  conclusion.  We  must  collect 
that  the  question  intended  to  be  submitted  to  us  was, 

(e)  SAfC  508. 

whether 
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1834.  whether  they  were  bound  to  find  that  the  pauper's 
mother  was  born  in  Ketton.  I  think  they  were  not 
bound  to  come  to  any  such  conclusion.    The  order  of 


The  Kino 
against 
The  Inhabit-  . 

ants  of       sessions  must  therefore  be  confirmed. 

LUBBEMHAX. 


Littledale,  Taunton,  and  Patteson  Js.  con- 
curred. 

Order  of  sessions  confirmed  (a). 

(a)  In  Bex  t.  The  Parish  or  Precinct  of  St.  Katharine,  near  the  Tower 
of  London ,  Hilary  term  1851,  the  sessions  confirmed  en  order  for  the 
removal  of  Alexander  Sharp  from  Kharesbarough  to  St.  Katharine3*,  subject 
to  the  following  case :  —  In  the  register  of  christenings  for  St.  Katharine** 
wae  an  entry,  "  1775,  Alexander  Sharp,  of  John  and  Ann***  Hie  pauper, 
on  his  examination,  stated  that  be  was  about  fifty-five  yean  old,  and  came 
to  Knaresborough  to  reside  thirty-four  years  ago.  He  spelt  his  name 
Sharp  f  his  father,  who  was  a  German,  spelt  it  Sharpe.  His  father's  name 
was  John  Andrew,  his  mother's  Ann.  Fifteen  years  ago  he  was  removed 
by  a  vagrant  pass,  from  Chester  to  St.  Katharine**,  En  London,  but  could 
not  ssy  whether  it  was  to  the  appellant  parish ;  he  was  relieved  there 
(but  the  relief,  as  such,  was  not  relied  upon  by  the  respondent,)  and  he 
returned  to  Knaresborough,  where  he  had  been  chargeable  ever  since. 
He  had  a  sister,  four  years  older  than  himself,  who  died  in  London  many 
years  ago.  His  mother  died  in  DerbysJiire,  on  her  way  to  London.  The 
question  submitted  by  the  sessions  was,  whether  there  was  evidence  from 
which  they  might  presume  a  birth  setdement  in  St.  Katharine**.  This 
Court  held  that  there  was  some  evidence  from  which  the  sessions  might 
so  presume. 

Order  confirmed. 

J.  X.  Adolphus  in  support  of  the  order  of  sessions. 

Sir  G.  A*  Lewin  contriL 
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The  King  against  The  Inhabitants  of  Great  Saturday, 

^  Jan.  18th. 

Wakering. 

f\N  appeal  against  an  order  of  two  justices,  whereby  a.  by  lease  de- 

Samuel  Bullock,  his  wife  and  children,  were  removed  and  land  to  B. 
from  the  parish  of  Great  Wakering  to  the  parish  of  J^m  of  ^J^ 

Great  Wigborough,  both  in  the  county  of  Essex,  the  ses-  ann^^xhere 

sions  quashed  the  order,  subject  to  the  opinion  of  this  ^"thenT^oUiS1 

Court  on  the  following:  case :  —  and  severally 

0  to  pay  taxes  t 

The  respondents  having  proved  a  derivative  settle-  and  rates, 

ment  in  the  appellant  parish,  the  appellants  endeavoured  to  pay  rent, 

to  establish  a  subsequent  settlement  acquired  by  the  tne  whole  pre- 

pauper,  either  by  renting  a  tenement  in  the  respondent  Serentforfive 

parish,  or  by  paying  rates  in  respect  thereof,  under  the  Saf^thedS-* 

following  circumstances  :  —  P1.11®  k?1"*  A 

°  joint,  the  rent 

By  lease  bearing  date  the  27th  February  1827,  made  was  payable  by 

J  &  *  the  two  jointly, 

between  Catherine  Summer,  widow,  of  the  one  part,  and  and  that  each 

could  only  bo 

Samuel  Bullock  (the  pauper),  and  John  Clay  of  the  other  considered  as 

part,  Mrs.  Summer,  in  consideration  of  the  rents  and  co-  tenenfent  at  & 

venants  on  the  behalf  of  Bullock  and  Clay  to  be  paid  ^equenUy 

and  performed,  leased  to  Bullock  and  Clay  certain  free-  ^^de"0* 

hold  premises  (therein  particularly  described),  situate  in  "^  either  by 

the  respondent  parish,  to  hold  from  the  25th  of  March  tenement,  or 

by  being  rated 

then  next,  for  fourteen  years,  if  Mrs.  Summer  should  so  and  paying 

rates  in  respect 

long  live,  at  the  yearly  rent  of  16/.  The  lease  contained  of  it. 
a  covenant  by  Bullock  and  Clay  for  themselves  jointly 
and  severally,  and  their  heirs,  executors,  administrators, 
and  assigns,  for  payment  of  the  taxes,  rates,  and  assess- 
ments to  be  charged  on  the  premises  (but  there  was  no 
covenant  for  payment  of  the  rent);  and,  previous  to  the  - 

29th 
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1834.       29th  of  September  then  next,  to  lay  out  80/.  in  repairs  on 

the  premises,  and  to  keep  and  leave  the  same  in  repair. 

agm*x        It  also  contained  a  covenant  by  Mrs.  Summer,  with 

Ttttlahftbit* 

mots  of  Bullock  and  Clay,  to  repay  them  the  30/.,  in  case  they 
should  be  evicted  by  any  person  claiming  lawful  tide. 
The  lease  was  duly  executed  by  all  the  parties. 

Buttock  (the  pauper)  was  examined,  and  stated  that 
he  hired  of  Mrs.  Summer  the  demised  premises,  and 
that  they  consisted  of  three  cottages,  two  of  which 
formed  one  double  tenement,  and  an  acre  of  land; 
that  he  occupied  the  whole  under  the  lease,  and  paid 
the  stipulated  rent  for  above  five  years,  inhabiting  one 
ot  the  cottages  and  cultivating  the  land,  and  under- 
letting the  residue;  that  Clay  never  came  near  the  pre* 
mises  during  the  five  years,  and  never  paid  any  part 
of  the  rent;  but  that  he  once  lent  the  pauper  some 
money  to  enable  him  to  pay  the  rent  then  due.  The 
appellants  also  put  in  evidence  receipts,  signed  by  Mrs. 
Summer 9  for  rent,  as  paid  by  the  pauper.  Upon  this  evi- 
dence it  was  objected  by  the  respondents,  that  the  lease 
constituted  a  joint  demise  to  Bullock  and  Clay,  at  the 
rent  of  162.  a  year,  which  was  not  sufficient  to  confer  a 
settlement  upon  Bullock  under  the  statute  6  G.  4.  c.  57., 
the  tenement  act  in  force  at  the  date  of  the  demise. 
The  appellants  contended,  that  the  liability  to  pay  the 
reserved  rent  was  in  law  several  as  well  as  joint,  and 
they  proposed  to  call  Mr.  Murdoch,  the  attorney  who 
had  prepared  and  attested  the  execution  of  the  lease, 
and  who  had  acted  for  all  parties  throughout  the  trans- 
action, for  the  purpose  of  shewing  that  in  fact  Clay 
was  not  intended  to  be  tenant  jointly  with  Bullock,  but 
that  it  was  the  intention  of  all  parties  that  Bullock 

should 
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should  be  the  only  tenant,  and  responsible  for  the  whole       18S4. 
rent;  and  that  Clay  was  included  in  the  lease  merely 
as  a  surety  for  the  due  payment  of  the  rent  by  Bullock. 
The  counsel  for  the  respondents  objected  to   Mur- 
doch's evidence,  as  tending  to  contradict  the  language 
and  vary  the  effect  of  the  lease;  but  his  evidence  was 
admitted  by  the  sessions,  and  was  to  the  extent  above 
stated.    With  respect  to  the  settlement  by  payment 
of  rates,  the  pauper  proved  that,  once  during  his  occu- 
pation, under  the  lease,  he  paid  a  rate  to  one  of  the 
parish  officers  of  Great  Waterings  and  that  he  was  rated 
for  the  premises  in  question,  they  being  stated  in  the 
rate  to  be  of  the  value  of  six  pounds;  and  that  Clay  was 
not  rated  at  all.    The  sessions  were  of  opinion,  that  the 
pauper  had  acquired  a  settlement  both  by  renting  a  tene- 
ment and  by  paying  a  rate  in  respect  thereof;  and 
quashed  the  order  of  removal. 

Knox  and  Cripps  in  support  of  the  order  of  sessions. 
There  was  a  hiring  of  a  tenement  by  the  pauper  of  suffi- 
cient value  to  satisfy  the  statute  6  G.  4.  c.  51.  In  Croft 
v.  Gainford  (a),  and  Marden  v.  Barham  (A),  it  was  held, 
that  where  a  tenement  is  occupied  by  two  jointly,  and  is 
under  201.  a  year  value,  neither  can  acquire  a  settle* 
ment;  but  those  cases  were  decided  at  a  time  when  it 
was  considered  necessary,  in  order  to  gain  a  settlement 
by  renting  a  tenement,  that  a  party  should  have  credit 
for  the  rent,  to  the  amount  of  1 OL  a  year.  That  doctrine, 
however,  was  exploded  in  Bex  v.  Hooe  (c),  where  the 
payment  of  the  rent  to  the  landlord  was  guaranteed  by 

(a)  2  Bolt.  pi.  194.  6th  edit,  and  Burr.  S.  C  511. 
(6)  2  BotL  pi.  197.     Burr.  S.  C.  51 1. 
(c)  4£atf,362. 

Vol.  V.  3  S  (mother 
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18S4.       another  person;  and  tbere  it  was  held  to  be  sufficient  if 
"  a  party  came  to  settle  upon  a  tenement  of  the  value  of 

agaku$        io/.  per  annum,  whether  credit  were  given  to  him  for 

The  Inhabit-  r  »  b 

ants  of  the  rent  or  not  Here  the  pauper  was  in  the  actual  occu- 
pation of  the  whole  premises  for  the  term,  and  he  was 
liable  (by  operation  of  law)  severally  for  the  whole  rent ; 
for  the  landlord,  if  he  obtained  judgment  in  an  action 
against  the  two,  might  levy  whole  damages  on  one ;  the 
pauper  has,  therefore,  satisfied  the  words  of  the  statute 
6  G.  4.  £•  57.,  by  settling  upon  or  renting  a  tenement  of 
10/,  a  year.  Secondly,  the  evidence  of  the  attorney  was 
admissible  to  shew  that  Clay  was  only  surety,  and  not 
tenant;  Rex  v.  Scammonden  (a),  Rex  v.  Laindon  (i),  Rex 
v.  Olney[c\  2 Star kie  on  Evidence,  p.  1076.;  the  appellants 
were  not  parties,  but  strangers  to  the  deed,  and,  there- 
fore, not  estopped  by  it;  Rex\.  Cheadle[d).  Thirdly, 
the  pauper  gained  a  settlement  by  being  rated  and  pay- 
ing the  rates,  for  they  were  paid  in  respect  of  a  tenement 
bona  fide  rented  by  him  at  10/.  a  year.  Besides,  if  the 
pauper  is  to  be  considered  the  tenant  of  one  moiety 
to  the  original  lessor,  there  is  ample  ground  for  pre- 
suming that  he  was  a  tenant  of  the  other  half  to  Clay; 
Rex  v.  Duns  Tem  (e). 

Bere9  contra.     It  is  quite'clear  that,  before  the  late 
statutes,  a  tenement  occupied  by  two  jointly,  under  201. 
a  year  in  value,  did  not  confer  a  settlement  upon  either; 
and  neither  the  statute  59  G.  3.  c.  50.,  nor  the  statute 
6  G.  4.  r.  57.»  was  intended   to  alter   the  law  in  that 
respect.     In  Rex  v.  Tonbridge  (g),    Bayley  J.  in   de- 
fa)  3  T.  R.  474.  (6)  8  T.  R.  379. 
(c)  1  M.  £  S.  387.                                 (rf)  3  B.  £  Ad.  832. 
(•)  Burr*  C.  G398.                            (g)  6B*$C.  88. 

livering 
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livering  the  judgment  of  the  Court,  seemed  to  consider        18S4. 

that  the  first  of  those  statutes  had  made  no  such  alter-       

r^  m  m  The  Kino 

ation  of  the  law.     There  the  premises  occupied  by  the        against 

pauper  were  not  of  sufficient  value,  unless  he  could  ants  of 
be  considered  as  sole  occupier  of  a  garden.  The 
pauper  took  the  garden,  but  it  was  agreed  between  him 
and  one  MaynarA  that  they  should  share  the  expense 
and  profit*  Maynard  paid  the  pauper  half  the  rent,  and 
Bayley  J.  observed,  that  although  it  was  not  stated  that 
there  was  a  joint  occupation,  yet  it  must  be  taken 
that  there  was,  and  if  60,  it  must  be  considered  that  the 
pauper  occupied  only  a  moiety  of  the  garden.  Here 
the  law  will,  from  the  joint  demise  to  the  two,  imply  a 
joint  covenant  for  payment  of  the  rent.  As  to  the  settle- 
ment by  rates,  the  statute  6  G.  4.  c.  57.  requires  the  same 
circumstances  to  give  a  settlement  by  paying  parochial 
rates,  as  by  settling  upon  and  renting  a  tenement ;  and, 
therefore,  if  a  settlement  was  not  gained  here  by  renting 
a  tenement,  neither  was  it  by  the  payment  of  rates. 

DenmanC.  J.  It  appears  to  me  that  this  letting 
did  not  confer  a  settlement,  because  it  was  a  joint 
letting  to  two,  and  as  the  rent  of  161.  would  be  payable 
by  the  two  lessees,  each  would  be  liable  only  to  pay  a 
moiety.  But  in  order  to  give  a  settlement,  the  tene- 
ment of  each  should  be  of  the  annual  value  of  10/.  In 
Bex  v.  Hooe  (a),  the  demise  was  to  one  only,  and  his 
rent  was  guaranteed  by  another  person,  but  the  latter 
was  not  tenant.  Whether  the  parol  evidence  be  ad- 
missible or  not,  is  immaterial ;  because,  assuming  it  be 
receivable,  the  letting  was  in  fact  to  the  two  jointly,  and 

(<r)  4Eatt,B62. 
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1834.  the  rent  therefore  payable  by  the  two,  and,  consequently, 

"    ~  neither  rented  to  a  sufficient  amount.     As  to  the  other 

The  King 

again*  ground,  that  Clay  may  be  considered  as  having  let  his 

The  Inhabit-  .                                                     . 

ants  of  moiety  to  die  pauper,  that  is  a  fact  not  found  by  the 
sessions,  and  we  cannot  infer  it. 


Littledale  J.  The  demise  being  to  two  as  joint 
tenants,  each  was  entitled  to  occupy  an  undivided  moiety 
in  his  own  right.  The  pauper,  therefore,  if  he  occupied 
the  whole,  would  occupy  one  half  in  his  own  right,  and 
the  other  half  as  bailiff  to  Clay,  and  would  be  accountable 
to  him  for  the  profits.  He  therefore  only  occupied,  in 
his  own  right,  a  tenement  of  8/.  a  year  value,  which  is 
not  sufficient  to  give  a  settlement,  either  by  renting,  or 
by  payment  of  rates. 

Taunton  J.  The  rule  laid  down  by  Mr.  Nolan 
(vol.  2.  p.  37.)  is,  that  where  a  tenement  is  occupied  by 
two  jointly,  and  is  of  the  value  of  20/.  a  year,  both  may 
gain  a  settlement,  for  the  moiety  occupied  by  each  isof 
the  value  of  10/.  per  annum;  but  where  the  tenement 
is  occupied  by  two  jointly,  and  is  under  20/.  per  an* 
num,  neither  can  acquire  one:  and  he  adds,  (from 
the  case  of  Croft  v.  Gainford  (a) )  that  "  if  the  law 
were  otherwise,  the  inconveniences  arising  from  it  would 
be  intolerable ;  for  if  forty  persons,  for  the  same  pur- 
pose, were  to  rent  a  tenement  of  this  value,  each  of 
them  would  be  entitled  to  a  settlement;  the  manifest 
design  of  the  statute  would  be  thereby  eluded,  and  the 
parishes  would  be  loaded  with  poor."  Here,  no  settle- 
ment was  gained,  because  the  rent    for    the    whole 

(a)  2  Bott.  pL  194.  6tfa  edit. 

premises 
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premises  was  only  16/.  per  annum,  and  it  was  payable        1834-. 
by  the  lessees  jointly;  and  supposing  that  the  parol 
evidence  was  properly  received,  it  does  not  vary  the        a#nn* 

The  InhabiU 

case;  for,  although  it  may  have  been  intended  that  ants  of 
Bullock  should  be  sole  tenant,  and  Clay  surety,  still  the 
demise  by  the  lessor  was  to  the  two  jointly,  and  the  rent 
therefore  was  payable  by  them.  There  is  no  ground 
for  saying  that  there  was  a  settlement  by  rates ;  for  that 
depends  on  the  same  circumstances,  precisely,  as  a 
settlement  by  settling  on  or  renting  land. 

Patteson  J.  This  is  a  joint  lease  to  the  two  as 
regards  the  landlord.  Whether  the  parol  evidence  was 
admissible  as  between  the  parties  to  this  record  is  im- 
material. I  think  it  was  admissible  as  between  them, 
though  it  would  not  be  so  as  between  the  parties  to  the 
instrument.  All  the  authorities  shew,  that  if  there  be 
a  joint-tenancy,  each  of  the  parties  should  be  interested 
tp  the  amount  of  10/.  With  respect  to  an  underletting 
by  Clay  to  the  pauper,  there  were  some  circumstances  to 
warrant  such  an  inference ;  but  the  sessions  have  not 
drawn  it,  and  we  cannot. 

Order  of  sessions  quashed. 
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1884. 


The  King  against  The  Trustees  of  the  North- 
leach  and  Witney  Roads. 


A  local  turn- 
pike act  di- 
rected that  the 
trustees  should 
keep  books,  in 
which  they 
should  enter 
their  accounts, 
and  also  their 


A  RULE  had  been  obtained,  calling  on  the  trustees 


for  repairing  the  Oxfordshire  district  of  roads  men- 
tioned in  an  act  of  parliament,  24  G.  2.  c.  28*  and 
other  subsequent  acts,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  permit  and 
c^edi"g,sf  id"  swffer  Mr.  James  Scarlett  Price  to  have  recourse  to  the 
shouW  h^ve***  books  containing  their  accounts  and  entries  of  monies 
collected,  received,  expended,  and  laid  out,  and  their 
orders,  acts,  and  other  proceedings  and  things  by  them 
done  in  pursuance  of  the  said  acts,  and  in  execution 
of  the  powers  thereby  given  to  them,  at  a  reasonable 
and  seasonable  time  in  that  behalf.  The  statute  24  G.  2. 
c.  28.  directs  that  three  books  containing  accounts  re- 
spectively of  the  monies  collected,  laid  out,  8cc,  and  of 
all  orders,  acts,  matters,  and  things  made  or  done  by  the 
trustees  upon,  in,  or  in  respect  of  the  three  divisions  into 
which  the  said  roads  are  for  that  purpose  distributed  by 
the  act,  shall  be  kept  as  therein  mentioned,  "  to  which 

i.  73.,  re 

enacted  the  latter  provision  as  to  alt  turnpike  road  accounts,  and  sect.  72.  directed,  that  all 
trustees  of  turnpike  roads  should  keep  a  book  of  their  orders  and  proceedings,  which  should 
be  open  to  the  inspection  of  any  of  the  trustees,  and  should  be  read  at*  evidence  in  courts,  as 
there  directed.  That  act  also  provides,  that  the  enactments  therein  contained  shall  extend 
to  all  other  turnpike  acts,  except  where,  by  that  act,  it  is  otherwise  ordered :    . 

^  Held,  that  these  clauses  of  the  general  and  of  the  second  local  act,  superseded  the  pro- 
visions of  the  original  act,  and  limited  the  power  of  inspection  at  first  given  to  the  whole 
public,  confining  it  to  trustees,  and  to  trustees  and  creditors,  in  the  respective  cases  of 
orders  and  accounts. 

To  ground  an  application  for  a  mandamus  to  inspect  books,  quaere,  whether  it  is  suf- 
ficient to  shew  that  the  party  entitled  to  Inspect  demanded  liberty  to  do  so,  that  his  claim 
was  disputed,  but  inspection  offered  him  aa  a  favour,  and  that  he  refused  to  accept  it  other- 
wise than  as  a  right.     Per  Denman  C.  J. 

said 


access  to  such 
entries.     By  a 
subsequent 
local  act  it  was 
directed,  that 
the  trustees 
should  keep  a 
book,  in  which 
they  should 
enter  their 
accounts,  which 
book  should 
be  open  to  the 
inspection  of 
the  trustees,  or 
of  any  creditor 
on  the  tolls. 
The  general 
turnpike  act, 
SG.4.  c.  126. 
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said  three  books  all  persons  shall  be  at  liberty  to  have  re-       183** 

course,  and  to  inspect  or  peruse  the  same  at  all  reasonable  ~"~ 

The  Kino 

and  seasonable  times,  without  any  fee  or  reward."    The       again* 

The  Trusted 

party  making  the  present  application,  and  certain  other        of  the 

inhabitants  of   Bwford,   being  advised   that  the  said    „^  w»xet 

clause  was  still  in  force,  gave  notice  to  the  trustees  that 

they  should  attend  at  the  office  of  the  clerk,  for  the 

purpose  of  inspecting  all  orders,  acts,  matters,  proceed* 

ings  and  things  recorded  or  entered  in  the  book  or 

books  which  the  act  required  the  said  trustees  to  keep 

for  entering  such  orders,  &c.  in  respect  of  the  Oxford* 

shire  division  of  the  said  roads.     The  parties  attended 

accordingly,  and  the  trustees  offered  to  grant  them  the 

required  inspection  as  a  favour,  but  not  as  a  matter  of 

right     The  applicants  declined  accepting  it  on  these 

terms. 

It  appeared  that  by  a  statute,  1  &  2  G.  4.  c.  cix.  (local 
and  personal,  public),  relating  (among  other  things)  to 
the  part  of  the  above  roads  now  in  question,  the  former 
acts,  except  as  varied,  altered,  or  repealed  by  the  pre- 
sent act,  were  kept  in  force  as  to  these  roads,  subject 
to  the  amendments,  variations,  and  additions  in  this  act 
contained;  and  it  was  directed  that  the  clerk  to  the 
trustees  should  keep  a  book  or  books,  in  which  he 
should  enter  true  accounts  of  all  sums  of  money  received 
and  paid  in  each  district  respectively  on  account  of  the 
said  roads,  which  book  should,  at  all  seasonable  times, 
be  open  to  the  inspection  of  the  trustees,  or  any  creditor 
or  creditors  on  the  tolls,  without  fee  or  reward ;  and  that 
they  should  be  at  liberty  to  take  copies  of,  or  extracts 
from  the  same ;  and  a  penalty  was  imposed  on  the  clerk 
if  he  should  refuse  to  permit,  or  should  not  permit  the 
3  S  4  said 
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1834.       said  trustees  or  such  creditors,  or  any  of  them,  to  inspect 

such  books,  or  take  such  copies,  &c.     Section  73.  of 

against        the  General  Turnpike  Act,  3  G.4.  c.  126.,  is,  in  every 

Hie  Trustees  . 

of  the        material  point,  precisely  the  same. 

NOETHLXACK 

and  Wrairxr 

F.  Pollock  now  shewed  cause,  and  contended  that  the 
clause  of  24  G.  2.  c.  28.  relied  upon  in  support  of  »the 
rule,  was  superseded  by  sects.  72.  and  7S.  of  the  General 
Turnpike  Act :  that  it  was  expressly  altered,  as  to  en- 
tries of  accounts,  by  1  G.  4.  c.  cix.,  if  still  in  operation 
since  the  general  act,  or,  at  all  events,  by  sect.  73.  of 
the  general  act;  and  consequently,  that  a  mandamus  to 
permit  persons  who  were  neither  trustees  nor  creditors 
to  inspect  the  accounts  as  well  as  orders,  could  not  be 
granted. 

Talfourd  Serjt.  contra.    The  clauses  referred  to  in  the 
statute  of  1  G.  4.  and  sect.  73.  of  the  general  act,  although 
they  direct  that  inspection  of  the  accounts  shall  be  granted 
to  trustees  and  creditors  under  a  penalty,  do  not  take 
away  the  right  of  inspection  which  the  public  had  before: 
There  are  no  words  which  repeal  the  former  act  in  this 
respect    [Taunton  J.     If  they  are  in  direct  opposition 
to  the  former  clause,  they  must  operate  as  a  repeal  of  it, 
though  it  would  not  be  so  if  there  were  a  mere  variation, 
and  the  several  clauses  were  not  inconsistent  with  each 
other.]    There  is  nothing  in  the  later  acts  that  contra- 
venes the  clause  in  question  in  the  former.     Their  pro- 
visions are  more  limited,  but  the  peculiar  right  which 
they  give  to  trustees  and  creditors  is  not  inconsistent 
with  the  general  right  of  the  public. 

Denman 
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Denman  C.  J.  I  think  the  parties  are  not  entitled  to 
this  mandamus.  The  effect  of  sect.  4.  (a)  of  the  General 
Turnpike  Act  is  to  incorporate  thitt  statute  with  all  par- 
ticular acts ;  and  therefore  sections  72.  (b)  and  73.  of  the 
general  act  must  be  taken  as  part  of  24  G.  2.  c.  28.;  and  if 
they  are  inconsistent  with  the  clause  of  that  act  relating  to 
the  accounts  and  orders,  the  latter  must  be  considered 
as  not  continued ;  otherwise  the  very  evil  would  ensue 
which  that  act  was  intended  to  prevent ;  namely,  the  want 
of  uniformity  in  the  laws  regulating  turnpike  roads 


The  Kixa 

agatnst 

The  Trustees 

of  the 

NOITHIAACH 

and  Witmzt 
Roads. 


(a)  Sect.  4*  "  And  whereas  it  is  of  great  importance  that  one  uniform 
system  should  be  adhered  to  in  the  laws  for  regulating  the  management  and 
maintenance  of  turnpike  roads  throughout  the  kingdom;  be  it  therefore 
enacted,  that  from  and  after  the  1st  day  of  January  1893,  all  the  enact- 
ments, provisions,  matters,  and  things  in  this  act  contained,  shall  extend, 
and  be  deemed,  construed*  and  taken  to  extend,  to  all  acts  of  parliament 
now  in  force,  and  to  all  acts  which  shall  hereafter  be  passed,  for  making, 
widening,  turning,  amending,  repairing,  or  maintaining  any  turnpike 
road  or  roads  in  that  part  of  Great  Britain  called  England,  save  and 
except  where  any  other  commencement  is  particularly  directed  by  this 
act;  and  as  to  such  enactments,  provisions,  matters,  and  things  as  shall  be 
expressly  referred  to,  and  varied,  altered,  or  repealed  by  any  such  act  or 
acts  as  shall  be  hereafter  passed." 

(ft)  Sect.  72.  enacts,  "  That  all  orders  and  proceedings  of  the  trustees 
or  commissioners  of  every  turnpike  road,  together  with  the  names  of  the 
trustees  or  commissioners  present  at  every  meeting,  shall  be  entered  in  a 
book  or  books  to  be  kept  by  the  clerk  to  the  said  trustees  or  commissioners 
for  that  purpose,  and  be  signed  by  the  chairman  of  the  meeting  or  meet- 
ings at  which  such  orders  or  proceedings  shall  be  from  time  to  time  made 
or  hod;  and  that  such  book  or  books  shall  be  open  at  all  seasonable 
times  to  the  inspection  of  any  of  the  trustees  or  commissioners,  without 
fee  or  reward ;  and  such  orders  and  proceedings  so  entered  and  signed 
by  the  chairman  of  such  meeting  or  meetings  as  aforesaid,  shall  be  deemed 
and  taken  to  be  original  orders  and  proceedings;  which  said  book  or 
book*,  as  well  as  the  book  or  books  in  which  the  oath  or  affirmation 
directed  to  be  taken  by  the  said  trustees  or  commissioners  shall  be  en- 
tered, and  also  the  book  or  books  directed  to  be  kept  for  registering  mort- 
gages and  assignments,  and  all  entries  in  such  books  respectively,  shall 
and  may  be  read  in  evidence  in  all  courts  whatsoever,  in  all  cases  of 
appeal,  and  in  all  prosecutions,  suits,  and  actions  whatsoever." 

through- 
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Roads. 


throughout  the  kingdom.  I  also  doubt,  on  another 
ground,  whether  a  mandamus  lies  in  this  case.  The 
books  were  offered  on  the  application  of  die  parties,  as 
a  matter  of  favour,  not  of  right.  It  might  be  important 
to  assert  the  right,  but  then  the  person  who  made  the 
application  might  have  said  that  he  accepted  the  liberty 
of  inspection  as  a  right,  not  as  a  favour.  If  upon  that 
the  books  had  been  withheld,  a  mandamus  might  have 
been  applied  for,  supposing  the  parties  had  been  in  other 
respects  entitled  to  it* 


Littledale  J.  The  statute  1  6. 4.  c.  cix.  declares 
that  the  former  acts  shall  continue  in  full  force,  except 
as  they  are  thereby  varied,  altered,  or  repealed ;  and  in 
a  subsequent  clause  it  directs,  that  the  trustees  shall 
cause  a  book  to  be  kept,  in  which  shall  be  entered  ac- 
counts of  the  monies  received  and  disbursed,  which 
book  shall,  at  all  seasonable  times,  be  open  to  the  in- 
spection of  the  trustees,  or  any  creditor  or  creditors  on 
the  tolls.  The  former  act,  24  G.  2.  c.  28.,  directed  books 
to  be  kept  containing  accounts  of  all  monies  collected 
and  expended,  and  of  all  orders,  acts,  matters,  and 
things  made  and  done  upon,  in,  or  in  respect  of  the 
said  roads,  to  which  books  all  persons  should  be  at 
liberty  to  have  recourse.  The  act  of  1  G.  4.  varies  this 
provision,  as  far  as  regards  the  entries  in  the  books  of 
monies  received  and  expended,  by  varying  the  de- 
scription of  persons  who  are  to  have  access  to  those 
entries.  Before,  all  persons  were  to  have  access  to  the 
books ;  by  this  act  a  limitation  was  introduced.  And  I 
think  the  alteration  is  such  as  to  render  the  original 
clause  so  far  inoperative.  But  then  there  is  a  further 
provision  in  the  statute  of  24  G.  2n  that  the  books  shall 

contain 
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contain  entries  of  all  orders  and  acts  made  and  done  in 
respect  of  tbe  roads,  to  which  all  persons  may  have  re- 
course. If,  however,  the  parties  now  applying  wished 
to  avail  themselves  of  this  part  of  the  clause,  they  should 
have  limited  their  motion  to  the  entries  of  orders  and 
acts.  The  clause  of  24  G.2.  c.  28.,  referring  to  these,  is 
not  varied  by  1  G.  4.  c.  cix. ;  but  the  clause  of  that  act 
respecting  the  accounts  has  the  effect  of  establishing  two 
distinct  provisions  for  the  inspecting  of  receipts  and 
disbursements,  and  of  orders  and  other  proceedings; 
and  this  distinction  is  supported  by  sects.  72.  and  73.  of 
the  general  act,  which  evidently  subjects  the  two  sets  of 
books  to  different  powers  of  inspection.  The  variation 
in  this  respect  is  reasonable  in  both  statutes;  creditors 
and  trustees  ought  to  be  enabled  to  inspect  tbe  accounts, 
but  there  is  no  reason  that  all  persons  should.  I  agree 
with  my  Lord  and  my  Brother  Taunton^  that  the  act 
3  G.  4.  c.  126.  has  done  away  with  this  general  power; 
and,  upon  the  construction  of  that,  and  of  the  two  local 
statutes,  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 


1834. 

The  Kino 

against 

The  Trustee* 

of  the 

North  leach 

and  Witney 

Roada. 


Taunton  J.  Supposing  that  the  parties  applying  for 
this  mandamus  are  entitled  to  it  upon  the  statement 
made  by  them,  as  to  which  it  is  unnecessary  to  say  any 
thing,  I  think  the  act  3  G.  4.  c.  126.  takes  away  the 
general  power  of  inspecting  accounts,  given  by  24  G.  2. 
c.  28.,  because  the  provisions  of  the  two  statutes  cannot 
stand  together.  * 


Patteson  J.  As  to  tbe  inspection  of  accounts,  the 
provisions  of  the  General  Turnpike  Act,  and  of  the  last 
local  act,  are  the  same.    As  to  inspecting  the  orders  and 

pro- 
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proceedings,  the  latter  act  makes  no  regulation ;  there* 
fore,  the  entries,  as  far  as  they  relate  to  these,  are  sub- 
ject to  the  general  act ;  and  in  any  view  of  the  case,  a 
claim  for  all  persons  to  inspect  the  books  cannot  be 
supported. 

Rule  discharged. 


Tuesday, 
Jan,  21st. 


A  rule  nisi 
was  granted  for 
a  mandamus 
to  the  Prin- 
cipal of  Clif- 
ford's Inn,  to 
attend  the 
benchers  of 
the  Inner  Tem- 
ple, and  pro- 
duce the  records 
and  regulations 
of  the  society 
of  Clifford's 
Inn,  to  enable 
the  benchers 
to  decide  on 
the  validity  of 
his  election  to 
that  office. 
But  on  cause 
shewn,  the  rule 
was  discharged, 
no  sufficient 
proof  appear- 
ing, that  the 
benchers  of  the 
Inner  TAnple 
had  a  compul- 
sory authority 
over  Clifford's 
Inn  for  this 
purpose. 


The  King  against  Allen,  Gent. 

A  RULE  was  obtained  in  last  Michaelmas  term,  calling 
on  William  Henry  Allen,  gentleman,  an  attorney  of 
this  Court,  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  attend  before  the  masters  of 
the  bench  of  the  Inner  Temple  on  such  day  as  they 
might  appoint,  and  to  take  with  him  the  rules  and  regu- 
lations of  the  Honourable  Society  of  CliflbrcPs  Inn,  to 
enable  the  said  masters  of  the  bench  to  decide  upon  the 
validity  of  his  election  to  the  office  of  principal  of  that 
society.  The  application  was  made  under  the  following 
circumstances :  — 

John  Sympson  Jessopp,  Esq*,  barrister  at  law,  one  of 
the  ancients  or  rulers  of  the  society  of  Cliffords  Inn,  in 
Trinity  term  last  presented  a  memorial  to  the  benchers 
of  the  Inner  Temple,  stating :  That  Cliffords  Inn  is  one 
of  the  most  ancient  inns  of  Chancery,  and  hps,  from  the 
earliest  period,  been  subordinate  to  the  benchers  of  the 
Inner  Temple:  that  it  is  governed  by  a  principal  and 
twelve  ancients  or  rulers ;  that  in  May  last  a  meeting  of 
the  rulers  and  fellows  of  Clifford's  Inn  was  holden,  for 
the  purpose  of  electing  a  principal  from  among  the 
rulers;  that  the  petitioner  and  'Ms.  Allen  were  candi- 
dates; 
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dates;  that  the  petitioner  gave  notice  that  Mr.AUen  was  1834. 
not  qualified  to  hold  the  office;  but  that  the  election 
notwithstanding  proceeded,  and  Mr.  Allen  was  declared  againu 
to  bare  the  majority  of  votes,  though  he  was,  in  fact, 
not  qualified  according  to  the  rules  of  the  society,  for 
several  reasons,  which  were  stated  in  the  memorial. 
To  shew  the  authority  of  the  benchers  of  the  Inner 
Temple  to  interfere  in  this  case,  the  memorial  referred 
to  the  following  passage  in  Dugdates  Origines  Judiciales, 
chap.  70.  (under  the  head,  "  Orders  necessary  for  the 
government  of  the  inns  of  court,  &c.  1574"):  —  "  The 
reformation  and  order  for  the  inns  of  Chancery,  is 
referred  to  the  consideration  of  the  benchers  of  the 
houses  of  court  to  which  they  are  belonging." — p.  312. 
Also  the  following  words  from  the  same  work,  chap.  72. : 
— "  That  the  inns  of  Chancery  shall  hold  their  govern* 
ment  subordinate  to  the  benchers  of  every  of  the  inns  of 
court  to  which  they  belong;  and  that  the  benchers  of 
every  inn  of  court  make  laws  for  governing  them."— 
p.  822.  It  was  further  stated  in  the  memorial,  that  an  ex-* 
ercise  of  the  power  of  deciding  between  conflicting  claims 
of  candidates  for  the  office  of  principal  of  Clifford!  s  Inn 
appeared  among  the  records  of  the  society  of  the  Inner  . 
Temple  in  July  1677,  when  the  election  of  one  Richard 
Graham  was  confirmed  by  the  benchers  of  the  latter 
society,  and  his  competitor,  one  Summers,  was  directed 
to  deliver  up  to  him  the  books,  records,  &c.  of  the 
society  of  Clifford's  Inn9  with  which  direction  it  ap- 
peared, by  the  records  of  Clifford's  Inn,  that  Summers 
complied.  This  memorial  was  taken  into  consideration 
by  the  benchers  of  the  Inner  Temple,  who  appointed  a 
day  for  hearing  Mr.  Jessopp  on  the  subject  of  the  election, 
and  summoned  Mr.  Allen  to  attend  on  that  day,  as  well 

as 


Allin. 
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1834,        as  the  steward  of  Cliffords  Inn  with  the  records  of  that 
society.     Mr.  Allen  refused  to  attend,  or  to  produce  the 

The  King  j  m  , 

against  records,  which  were  in  his  custody;  and  the  benchers, 
consequently,  declined  to  proceed  in  the  case,  but 
stated  to  Mr.  Jessopp,  that  they  were  willing  to  resume 
the  subject  in  the  ensuing  Michaelmas  term,  if  he 
thought  proper  to  apply  to  them  in  that  term  for  a 
further  order  upon  Mr.  Allen. 

In  Michaelmas  term  Mr,  Jessopp,  without  having  made 
such  application,  moved  this  Court  for  a  mandamus  to 
Mr.  Allen  to  appear  before  the  benchers  of  the  Inner 
Temple,  in  order  that  they  might  decide  upon  his 
qualification.  The  Court  thought  that  Mr.  Jessopp 
ought,  before  moving  for  a  mandamus,  to  apply  to  the 
benchers,  according  to  their  suggestion,  for  a  further 
order  upon  Mr.  Allen,  and  to  try  the  effect  of  such 
order.  The  application  was  made,  and  an  order  there- 
upon issued  by  the  benchers,  that  Mr.  Allen  should,  at 
a  time  named,  attend  them,  and  produce  the  books  and 
regulations  of  Cliffords  Inn.  The  order  was  duly 
served:  Mr.  Jessopp  attended  at  the  time  named,  but 
Mr.  Allen  refused  to  do  so;  the  rules  and  regulations 
were  not  produced;  and  the  benchers,  under  these 
circumstances,  declined  proceeding  upon  Mr.  Jessopp'* 
application.  The  present  rule  nisi  was  then  moved  for, 
and  granted. 

Mr.  Allen's  affidavit,  in  opposition  to  the  rule,  con- 
tained various  statements  in  answer  to  those  of  Mr. 
Jessopp,  upon  the  merits  of  the  election.  It  further  stated, 
that  the  deponent  did  not  attend  upon  the  summonses 
of  the  benchers  of  the  Inner  Temple,  because  he  believed 
and  was  advised  that  they  had  no  jurisdiction  to  inter- 
fere in  the  management  and  controul  of  the  society  of 

Cliffords 
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Clifford! }s  Inn9  except  by  the  voluntary  assent  of  both  1834. 
societies,  or  when  chosen  to  be  referees  by  the  dis- 
puting  parties ;  that  the  deponent  never  heard  of  any  agninu 
claim  or  exercise  of  such  jurisdiction,  or  of  the  case  re- 
ferred to  in  Mr.  Jessopp's  memorial,  and  that  no  account 
of  such  case  was  to  be  found  in  the  books  of  the  society 
of  Clifford's  Inn  s  that  he  understood  and  believed  that 
society  to  be  of  earlier  origin  than  the  society  of  the 
Inner  Temple^  and  never  to  have  been  in  any  way 
subservient  thereto ;  that  he  had  been  informed  and  be- 
lieved, that  the  society  of  the  Inner  Temple  had  never 
desired  or  claimed,  and  did  not  then  desire  or  claim,  to 
exercise  any  jurisdiction  over  Cliffords  Inns  and  that 
he  also  believed,  that  the  society  of  the  Inner  Temple 
had  no  means  to  enforce  any  rule  or  order  against  the 
society  of  Clifford's  Inn9  or  against  any  other  persons  not 
members  of  their  own  body. 

Follett  in  this  term  {January  21st)  shewed  cause.  No 
authority  or  case  has  been  cited,  which  goes  the  length 
of  proving  that  the  society  of  the  Inner  Temple  has,  in 
point  of  right,  the  power  now  contended  for,  or  has,  in 
fact,  exercised  such  a  power.  And  if  an  instance  could 
be  given  in  which  that  power  had  been  exerted,  it  is 
clear,  upon  principle,  that  the  Court  cannot  issue  a 
mandamus  to  one  voluntary  society  to  attend  upon 
another,  and  comply  with  its  orders.  The  Court  then 
called  upon 

Jessopp  contra.  The  authorities  given  in  the  affidavit 
in  support  of  the  rule  establish  the  power  contended  for. 
[lattledale  J.  It  does  not  appear  that  the  benchers  of 
the  Inner  Temple  themselves  come  forward  to  assert  it.] 
They  directed  the  parties  to  attend  them,  for  the  purpose 

of 
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1884*       of  deciding  the  point  in  dispute,  and  they  made  a  formal 
"    ~       order  on  Mr-  Allen  to  produce  the  records  and  rules  of 

The  Kino  r 

again*        CliffbrcCs  Inn.  [Sir  James  Scarlett,  as  a  bencher  of  the 
Aluev, 

Inner  Temple,  here  stated,  that  that  society  did  not 

intend,  by  the  steps  which  they  had  taken,  to  give  an 
opinion  upon  the  point  of  jurisdiction,  but  only  to  put 
Mr.  Jessqpp  into  such  a  course  of  proceeding  as  would 
enable  him  to  bring  his  case  before  this  court.]  The 
passages  cited  in  the  memorial,  from  Dugdale,  shew  what 
was  the  opinion  on  the  subject  in  his  time.  [Ldttledalc  J. 
We  cannot  notice  them,  unless  he  refers  to  authorities.] 
The  case  of  Mr.  Graham,  stated  on  the  memorial,  is  an 
instance  in  which  the  power  contended  for  was  exercised 
by  the  Inner  Temple.  [Denman  C.  J.  The  parties  there 
may  have  consented  to  the  exercise  of  jurisdiction. 
We  do  not  know  that  the  proceeding  was  in  invitum. 
We  ought  to  see,  by  the  roll  itself,  that  it  was  of  that 
nature,  and  that,  upon  such  proceeding,  the  one  party 
was  rejected  for  unfitness,  and  the  other  declared  to  be 
elected.]  Mr.  Allen  denies  that  there  is  any  account  of 
the  case  in  the  records  of  CliffbrcCs  Inn,  but  he  with- 
holds the  books  by  which  the  fact  might  be  ascertained. 
The  question  is,  whether  the  benchers  have  done  wrong 
in  taking  the  memorial  into  consideration,  or  Mr.  Allen 
in  disobeying  their  order.  No  ground  is  stated  in  his 
affidavit,  for  disputing  the  jurisdiction,  except  his  own 
information  and  belief. 

Denman  C.  J.  If  any  example  had  been  produced  of 
an  exercise  of  the  authority  in  question  by  the  benchers 
of  the  Inner  Temple,  we  might  perhaps  have  granted 
this  mandamus,  to  put  the  subject  into  a  course  of  en- 
quiry. But  no  instance  has  been  given.  It  does  not 
appear  that  any  principal  of  Clifford's  Inn  has  ever  been 

called 
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called  upon  by  tbe  authority  of  the  benchers  to  shew        1884?. 
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before  them  that  he  was  a  proper  person  for  the  office, 
or  properly  elected.  There  might  perhaps  be  other  ob-  against 
jections  stated,  but  this  is  decisive.  Before  we  call  upon 
this  party  to  submit  his  title  to  examination,  it  ought  to 
be  shewn  that  the  persons  who  are  to  examine  have 
authority  to  do  something  with  respect  to  the  election. 
But  on  this  point  nothing  appears.  I  do  not  think  it  is 
correct  to  say  that  a  question  arises  whether  the  benchers 
have  done  wrong  in  calling  upon  Mr.  Allen  to  come  be- 
fore them,  because  it  appears  that  that  was  only  done 
to  give  Mr.  Jessopp  an  opportunity  of  putting  the  matter 
in  such  a  train  that  it  might  be  brought  before  this  court. 
Without  throwing  the  slightest  censure  on  those  gentle- 
men, we  may  discharge  the  rule,  upon  the  ground  that 
the  requisite  authority  has  not  been  proved. 

Littledale  J.  No  doubt  this  Court  will  take  notice, 
in  a  general  way,  that  the  society  of  the  Inner  Temple 
exercises  a  jurisdiction  over  the  Inn  of  Chancery  called 
Clifford's  Inn ;  but  to  grant  a  mandamus  for  the  parti- 
cular purpose  now  suggested,  we  should  have  evidence 
that  the  benchers  of  the  Inner  Temple  have  before  ex- 
ercised tbe  authority  which  we  are  called  upon  to  put  in 
motion.  They  have  a  general  superintendence  over  the 
Inn,  but  we  cannot  say  that  it  enables  them  to  decide 
this  matter. 

Taunton  J.  I  cannot  find,  by  any  thing  we  have 
heard,  that  the  benchers  of  the  Inner  Temple  have  the 
authority  which  has  been  ascribed  to  them;  and  we 
ought  not  to  grant  this  mandamus,  when  it  may  appear 
that  there  is  no  jurisdiction  to  do  what  is  required. 

Vol.  V.  ST  Patteson 


Allen. 
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18S4.  Patteson  J.      The   instance  referred    to    by  Mr. 

Jessopp  is  not  one  in  which  the  benchers  of  the  Inner 

The  Kwa  r  .     ,  .      . . 

egain*        Temple  are  supposed  to  have  exercised  an  authority  to 

compel  any  thing  to  be  done ;  it  merely  appears  that 
they  decided  some  question  when  it  was  brought  before 
them.  We  ought  at  least  to  have  had  one  instance 
in  which  an  authority  of  this  kind  was  exercised  by 
them  compulsorily.  The  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged. 


The  King  against  The  Justices  of  Norfolk, 


A  resolution  of  AN  appeal  of  the  churchwardens  and  overseers  of 
itrmiioni,  the  poor  of  the  parish  of  Swarde$t<m,  in  the  county 

MVP"!6™  of  Norfolk,  against  an  order  for  the  removal  of  G. 
of«iir8ofa£-  Fvwler,  his  wife  and  children,  from  the  parish  of  Trawse 
mOVrId  and  re-  W*v°tm  xn  l^e  same  <*>™ty»  to  Swardedm,  was  entered 
spited,  notice     at  t^e  janUary  sessions  for  that  countv  and  respited 

thereof  shall,  * 

within  one        un{\\  the  April  sessions.      Before  the  April  sessions, 

month  after  # 

such  entry  and  fifteen  days'  notice  of  trial  was  given  by  the  appellant 

^en^othe  parish.     It  was  objected  by  the  respondents,  that  no 

jJ[UinJjt!  notice  of  the  entry  and  respite  of  the  appeal  had  been 

and  w*ier1dthe  g^en  as  required  by  a  rule  of  the  court  of  quarter 

Court  of  sessions,   whereby  it  was  resolved  that,  whenever   an 

quarter  sessions  7  * 

bad  di*mi«sed     appeal  against  an  order  of  removal  should  be  entered 

an  appeal  for  '  r  ° 

want  of  such      an(]  respited,  notice  thereof  should,  within  one  calendar 

notice,  thi*  .  , 

Court  granted    month  after  such   entry  and   respite,  be  given  to  the 

thTiTtohear  it.  officers  of  the  removing  parish.     The  sessions  thought 

this  a  good  objection,  and  dismissed  the  appeal.    A  rule 

nisi 
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nisi  had  been  obtained  for  a  mandamus  to  the  justices        1834. 
to  enter  continuances  and  hear  the  appeal.  _    „ 

rr  The  Kiiro 

against 
The  Justices  of 

Sir  J.  Scarlett  and  Austin  in  this  term  {January  16.)      Norfolk. 
shewed  cause,  and  contended  that  the  sessions  had  a 
right  to  make  reasonable  rules  to  regulate  the  practice 
of  their  court,  and  this  rule  was  reasonable. 

Follctt  and  Palmer,  contra.  By  the  9  G.  1.  c.  7.  s.  8., 
it  is  enacted  that  no  appeal  from  any  order  of  removal 
of  any  poor  person  from  any  parish  to  another,  shall  be 
proceeded  upon  in  any  court  of  quarter  sessions,  unless 
reasonable  notice  be  given  by  the  appellants  to  the  re* 
spondents,  the  reasonableness  of  which  notice  shall  be 
determined  by  the  justices  at  sessions ;  and  if  it  appear 
to  them  that  reasonable  notice  was  not  given,  they  are 
to  adjourn  the  appeal  till  the  next  quarter  sessions,  and 
then  finally  hear  and  determine  the  same.  That  statute 
requires  only  one  notice  to  be  given.  The  effect  of  the 
resolution  of  the  court  of  quarter  sessions,  if  it  were  to 
prevail,  would  be  to  deprive  the  party  of  this  right  of 
appeal  unless  he  gave  two  notices,  one  of  his  having 
entered  and  respited  it,  and  another  of  his  intention  to 
try  his  appeal. 

Denman  C.  J.  The  court  of  quarter  sessions  are  to 
say  whether  reasonable  notice  of  appeal  has  been  given : 
they  are  to  judge  what  notice  is  reasonable,  but  they 
have  no  right  to  require  any  other  notice  than  the 
one  required  by  the  legislature.  Here,  they  have 
attempted  to  require  a  notice  of  the  entry  and  respite  of 
the  appeal;  but  their  province  is  only  to  determine 
whether  a  reasonable  notice  of  appeal  has  been  given, 
3  T  2  and, 
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1834.        and,  if  they  find  that  notice  not  reasonable,  to  adjourn 

K  the   appeal   to    the  next    sessions,   and    then    finally 

opdntt        determine  it.     This  Court  will  not  be  disposed  to  con- 

The  Justices  of  . 

Norfolk.  trol  the  discretion  of  the  justices  when  it  has  been 
fairly  exercised  ;  but  it  is  desirable  that  the  court  of 
quarter  sessions  should  not  vary  their  rules  from  time 
to  time,  and  that  they  should  rather  lean  to  the  hear- 
ing of  appeals  than  to  dismissing  them  on  technical 
grounds. 

Littledale  J.  concurred. 

Taunton  J.  The  sessions  had  no  right  to  make 
the  rule  in  question ;  and,  consequently,  the  non-com- 
pliance with  that  rule  was  no  ground  for  their  refusing 
to  hear  the  appeal. 

Patteson  J.  concurred 

Rule  absolute. 


Souter  against  Drake. 

Inetwryooci.     T^ECLARATION  stated  that  the  plaintiff  was  law- 
tract  for  the        XJ  r 
•ale  of  an  ex-             Fully  possessed  of  a  messuage  or  tenement  by  virtue 

there  i«  an  im-    of  a  certain  indenture  of  lease  for  the  residue  of  a  term 

iPng  byAe  seller  of  years,  at  the  rent  of  42/.,  together  wilh  certain  fixtures 

bef  ntl  ™UV7  herein  of  a  large  value,  and  that  on  the  24th  of  February 

pressed)  to 

make  out  the  lessor's  title  to  demise ;  and  without  shewing  such  title,  the  seller  cannot 

maintain  an  action  at  law  against  the  buyer,  for  refusing  to  complete  the  purchase. 

Where  a  lessee  in  possession  contracted  to  sell  the  residue  of  his  term,  being  three  years 
and  a  quarter,  at  the  rent  of  4l2i.  per  annum,  the  vendee  paying  3Cl.  for  the  fixtures,  as  per 
list :  Held,  that  it  was  not  to  be  inferred  from  the  shore  residue  of  the  term,  the  small  value 
of  the  property,  and  the  absence  of  any  premium  for  the  lease,  that  the  vendee  intended  to 
waive  his  right  to  call  for  the  production  of  the  lessor 'a  title. 

1831, 
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1831,  the  defendant  agreed  with  the  plaintiff  to  take  the        1834. 
said  house  and  the  said  lease  for  the  remainder  of  the  term 
from  Lady-day  then  next,  at  42/.  per  annum,  and  to  pay 
to  the  plaintiff  30/.  for  the  said  fixtures  as  per  list  thereof, 
and  in  consideration  thereof  the  plaintiff  promised  to 
assign  the  lease  to  the  defendant,  and  to  deliver  up  pos- 
session of  the  messuage  together  with  the  fixtures  as  per 
list  at  Lady-day.     The  declaration,  after  stating  mutual 
promises  to  perform  the  agreement,  averred  that  the 
plaintiff  delivered  to  the  defendant  an  abstract  of  his  title 
to  the  lease  and  premises  for  the  purpose  of  his  making 
and  preparing  a  proper  assignment  thereof,  and  that  he 
the  plaintiff  was  ready  and  willing  to  execute  an  assign- 
ment of  the  lease  and  premises,  according  to  the  effect  of 
the  agreement,  and  of  his  promise  and  undertaking,  and 
was  at  Lady-day  ready  and  willing  to  deliver  possession 
thereof,  together  with  the  fixtures  as  per  list,  and  after- 
wards, on  the  23d  of  March  1831,  required  the  defend- 
ant to  accept  and  take  possession  of  the  messuage  or 
tenement,  together  with  the  fixtures,  and  prepare  the 
assignment,  and  to  pay  to  the  plaintiff  the  said  sum  of 
30/.  Breach,  that  the  defendant  would  not  take  the  mes- 
suage and  premises,  and  fixtures,  or  prepare  the  assign- 
ment, or  pay  the  30/.  for  the  fixtures,  but  wholly  refused 
.  so  to  do.     Plea  non-assumpsit.   At  the  trial  before  T)&n- 
man  C.  J.,  at  the  London  sittings  after  Michaelmas  term 
1832,  the  due  execution  by  the  defendant  of  the  agree- 
ment mentioned  in  the  declaration  was  admitted ;  and  it 
appeared  that  the  residue  of  the  term  agreed  to  be  pur- 
chased was  three  years  and  a  quarter.     It  was  proved 
that  the  plaintiff  had  produced  an  abstract  of  the  lease 
and  assignment  of  it  to  himself;  but  the  defendant's  so- 
licitor insisted  that  the  purchaser  could  sot  be  compelled 
ST3  to 
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18S4.        to  perform  the  contract,  unless  the  vendor  substantiated 
-  the  validity  of  the  lease,  by  shewing  a  good  title  in  his 

against  lessor  to  the  freehold  out  of  which  it  was  derived.  This 
the  plaintiff  refused  to  do.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  but  reserved  liberty 
to  move  to  enter  a  nonsuit.  A  rule  was  obtained  ac- 
cordingly, and  in  Trinity  term  1833, 

Comyn  shewed  cause  (<?).  The  plaintiff,  who  was  the 
vendor  of  a  leasehold  estate  in  his  own  possession,  was 
not  bound  to  shew  that  the  lessor,  under  whom  he  held, 
had  a  good  title  to  demise.  The  cases  which  will  be 
relied  upon  on  the  other  side  arose  in  courts  of  equity, 
and  are  all  collected  in  Purois  v.  Bayer  (6),  but  there  is 
no  decision  at  law  to  the  effect  that  the  purchaser  of  a 
leasehold  estate  can  call  upon  the  vendor  to  produce  the 
title  of  the  lessor  under  whom  he  holds.  On  the  con- 
trary, in  George  v.  Pritchard  (c),  which  was  an  action  by 
the  vendee  against  the  vendor  of  a  lease,  for  the  deposit, 
it  was  ruled  at  nisi  prius,  that  a  vendor  was  not  bound  to 
produce  his  lessor's  title  without  an  express  stipulation 
to  that  effect  Lord  Tenterden  there  said,  "  On  looking 
to  the  agreement,  I  do  not  find  a  syllable  to  warrant  the 
averment  in  the  declaration,  that  the  defendant  under- 
took to  make  out  a  good  title  to  the  lease.  Without 
such  a  stipulation,  a  party  selling  a  lease  is  not  bound  to 
produce  his  landlord's  title,  a  thing  which  in  most  cases 
would  be  utterly  impossible.  The  cases  the  other  way 
are  only  cases  in  equity,  and  although  it  might  be  true 
that  a  vendor,  on  a  bill  for  a  specific  performance,  could 
not  compel  a  purchaser  to  take  a  lease,  without  shewing 

(a)  Before  Denmm  C.  J.,  LUlledale,  Parke,  and  Paiteson  Js. 
(6)  9  JPWce,  488.  (e)  Ryan  %  if.  417, 

the 
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the  lessor's  title,  still  I  shall  hold  that,  in  a  court  of  law,        18S4. 
the  purchaser  cannot  recover  his  deposit  on  account  of  " 

SOUTER 

such  title  not  being  produced,  unless  the  vendor  has  ex-  witut 
pressly  contracted  to  furnish  his  lessor's  tide."  [Patle- 
son  J.  In  Romilly  v.James{a\  which  was  an  action  brought 
to  recover  back  the  deposit  paid  on  a  contract  for  the 
purchase  of  lands  in  fee-simple,  upon  the  alleged  insuf- 
ficiency of  the  title,  Gibbs  C.  J.  said  (b)  that  in  a  court  of 
law  the  plaintiff  "must  stand  by  the  judgment  of  the  court 
as  they  find  the  title  to  be,  whether  good  or  bad." — "  If 
he  had  gone  into  a  court  of  equity,  it  might  have  been 
otherwise ;  I  know  a  court  of  equity  often  says,  this  is 
a  title,  which,  though  we  think  it  available,  is  not  one 
which  we  will  compel  an  unwilling  purchaser  to  take; 
but  that  distinction  is  not  known  in  a  court  of  law/9]  In 
most  cases  it  is  impossible  for  a  lessee  to  produce  the 
title  of  the  lessor;  that  circumstance  must  be  known 
to  a  purchaser,  and  he  must  therefore  have  contracted 
subject  to  an  implied  condition  not  to  call  for  the  pro- 
duction of  the  lessor's  title.  Assuming  even  that,  in 
general,  the  purchaser  of  a  leasehold  interest  would 
be  entitled  to  insist  on  the  production  of  the  lessor's 
title,  here  both  parties  intended  that  the  title  should 
not  be  produced.  That  is  shewn  by  the  terms  of  de- 
fendant's agreement,  and  of  his  undertaking  to  accept 
the  fixtures,  and  may  also  be  inferred  from  the  small 
value  of  the  property,  the  short  residue  of  the  term, 
(three  years  and  a  quarter,)  and  the  absence  of  any  pre- 
mium for  the  lease. 

TAesiger  and  Hayes  contr&.     It  is  a  stipulation  implied 
in  every  agreement  for  the  sale  of  a  leasehold  estate, 

(«)  6  Taunt.  263.  (6)  P.  274. 

3  T  4  where 
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1834.  where  the  contrary  is  not  specified,  that  the  vendor  shall 
make  a  good  title  to  the  lease  which  he  (being  the  lessee  or 
assignee)  professes  to  sell ;  and,  therefore,  that  he  shall 
shew  that  the  original  lessor  under  whom  he  holds  had 
such  tide.  If  so,  the  vendor  cannot,  without  shewing 
die  title  of  his  lessor,  recover  damages  at  law  for  the 
breach  of  a  contract  of  purchase,  or  compel  specific  per- 
formance of  it  in  equity.  It  may  be  collected,  even 
from  the  judgment  of  Lord  Eldon  in  White  v.  Foljambe  (a), 
that  his  opinion  was,  that  the  party  proposing  to  buy 
a  leasehold  estate  may  call  on  the  vendor  to  shew  the 
title  of  his  lessor,  although  the  decision  there  pro- 
ceeded on  a  different  ground.  In  Deverell  v.  Lord 
Bolton  (ft),  the  same  learned  judge  says,  "  The  proposi- 
tion, that  a  vendor  of  a  leasehold  interest  cannot  pro* 
duce  his  lessor's  title,  is  not  to  be  represented  as  uni- 
versally true.  I  know  instances  to  the  contrary.  The 
Vendor  ought,  therefore,  where  he  sells  with  that  re- 
striction, to  describe  that  it  is  the  interest  he  has  that  is  to 
be  sold : "  and  he  afterwards  says  (c)9  "  My  clear  opinion 
is,  that  (assignees  of  a  bankrupt),  advertising  to  sell  a 
freehold  estate,  undertake,  whether  they  say  so  or  not, 
to  make  a  title.0  And  in  Waring  v.  Mackreth  (d)9  Mac- 
donald  C.  B.  in  delivering  judgment,  says,  "  there  is  no 
difference  between  the  purchase  of  a  leasehold  interest, 
and  a  fee  simple,  the  party  having  agreed  to  purchase 
that  interest,  has  a  right  to  see  whether  it  can  be  granted 
to  him  or  not."  In  Fildes  v.  Hooker  (e),  Sir  W. 
Grant  M.  R.  considered  it  to  be  an  implied  stipulation 
in  the  contract  of  sale  of  a  leasehold  estate,  that  the 

(a)  11  Vetey,337.  (6)  18  Fes.  508. 

(c)  Ibid.  518.  (d)  Forrest's  Rep,  129.  137. 

(e)  2Jfcr.427. 

vendor 


SoOTZft 

agfdaM 

Dl4lt 


in  the  Fourth  Year  of  WILLIAM  IV.  997 

vendor  should  produce  the  title  of  his  lessor.     He  there        1834* 
6ays,  "  Whether  the  interest  contracted  for  be  leasehold 
or  freehold,  it  seems  reasonable  that  he  who  comes  for 
a  specific  performance,  should  be  prepared  to  shew 
that  he  is  able  to  give  what  he  seeks  to  compel  a  pur- 
chaser to  take.     What  is  contracted  Jar  js  not  merely  a 
piece  of  parchment  containing  certain  covenants :  it  is  an 
interest  in  land  which  is  agreed  to  be  given  him"    In 
Purvis  v.  Bayer  (a)  a  bill  was  filed  by  the  seller  of  a 
leasehold  estate  for  years  for  specific  performance.     The 
tide  was  referred  to  the  master,  who  reported  that  the 
seller  could  not  make  a  good  title ;  on  the  ground  that 
he  could  not  produce  his  lessor's  title.  The  plaintiff  ex* 
cepted  to  the  report,  and  it  was  there  decided,  after  a  very 
elaborate  argument  in  which  all  the  authorities  were  cited, 
that  a  person  offering  for  sale  a  leasehold  estate,  could 
not,  in  the  absence  of  any  express. stipulation  to  that 
effect,  compel  a  person  contracting  for  the  purchase  to 
take  the  estate,  without  shewing  the  title  of  his  lessor,  and 
thus  satisfying  the  purchaser  that  he  himself  had  a  right 
to  the  thing  which  he  proposed  to  sell,  and  that  it  was  of 
the  nature  which  he  represented  it  to  be.    Richards  C.  B. 
there  said,  (b)  "  the  question  was  whether  when  a  man 
sells  a  leasehold  estate,  he  could  compel  the  purchaser  to 
take  it  without  shewing  him  his  title.   White  v.  Foljambe(c) 
was  the  first  case  on  this  point.     There  is  no  case  that 
goes  the  length  of  shewing  that  a  lessor  is  not  bound  to 
shew  his  title." — "The  general  rule  is,  that  where  a  ven- 
dor offers  any  thing  for  sale,  the  vendee  is  entitled  to  have 
the  thing  he  buys  with  a  moral  certainty  that  he  has  the 
thing  he  buys.     If  a  man  sell  an  inheritance  he  must 

(a)  9  Price,  488.  (6)  Sugdm  on  Vendor^  MS&  note  336. 

(c)  11  Pw.337. 
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1834.  shew  a  title  to  the  inheritance;  so  if  a  life  estate.  Then 
1        what  is  the  difference  where  a  lease  is  sold  ?  "     That  de- 

apaimt  cision  manifestly  proceeded  upon  the  principle  that  a 
person  who  agrees  to  sell  any  estate,  whether  leasehold 
or  of  inheritance,  by  his  very  contract  impliedly  under- 
takes to  shew  that  he  has  that  which  he  professes  to 
sell,  and  therefore,  if  the  estate  be  leasehold,  to  pro- 
duce his  lessor's  title.  If  this  be  correct,  the  seller 
of  such  leasehold  interest  cannot,  without  shewing 
the  tide  of  his  lessor,  maintain  an  action  against  the 
purchaser  for  not  completing  the  contract.  If  the 
rule  upon  this  subject  be  different  in  a  court  of  law 
from  what  it  is  in  a  court  of  equity,  there  will  be  a 
great  anomaly,  for  it  has  been  held  in  an  action 
brought  to  recover  back  the  deposit  on  a  purchase,  on 
the  vendor's  failure  to  make  a  good  title,  that  a  court  of 
law  will  collaterally  inquire  whether  the  title  be  good  in 
equity  as  well  as  at  law,  because,  where  the  contract  is 
to  make  a  good  title,  it  means  a  good  title  both  at  law 
and  in  equity;  Elliott  v.  Edwards  (a)9  Maberly  v. 
Robins,  (b)  Besides,  there  are  authorities  in  courts  of 
law  to  shew,  that  a  lessor  or  vendor  of  a  leasehold  estate  is 
bound  to  shew  his  own  lessor's  title.  In  Kcech  v.  Hall  (c), 
Lord  Mansfield  said, "  Whoever  wants  to  be  secure  when 
he  takes  a  lease,  should  enquire  after  and  examine  the 
title  deeds."  In  TemjAe  v.  Brown  (rf),  the  Court  of  Com- 
mon Pleas  declined  to  decide  the  general  question, 
unless  the  parties  would  put  it  on  the  record,  so  as  to 
afford  an  opportunity  of  having  their  judgment  re- 
viewed.   In  Roper  v.  Coombes  (e)>  where  an  agreement 

(a)  3  B.  $  P.  181.  (b)  5  Taunt.  625. 

(c)  Doug.  22.  (d)  6  Taunt.  60. 

(<)  6  B.  i  C.  534. 
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was  to  grant  a  lease  for  a  large  premium,  this  Court        1834. 
considered  the  contract  to  be  for  sale  of  a  lease,  and  as        — 

SOUTIR 

the  intended  lessor  could  not  shew,  and  in  fact  had  not,  a  ngvntt 
title  to  grant  it,  ihe  other  party  was  allowed  to  recover 
back  his  deposit.  In  Spratt  v.  Jeffery  (a),  Parke  J.  said, 
"  there  can  be  no  doubt  that  the  vendor  of  a  lease  uncon- 
ditionally, undertakes  to  give  a  good  title,  but  every 
person  may  enter  into  a  qualified  contract.'9 

Cur.  adv.  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment 
of  the  Court. 

This  case,  which  was  tried  before  mc  at  Guildhall,  and 
in  which  a  rule  for  entering  a  nonsuit  was  obtained,  and 
argued  before  my  brothers  Littlcdale,  Parke,  Patteson, 
and  myself,  turns  on  the  question  whether  a  lessee  in 
possession  who  contracts  in  general  terms  to  assign  his 
lease  can  be  called  on  by  the  proposed  assignee  to  shew 
that  the  lessor  had  a  good  title  to  demise.  However 
this  proposition  may  have  been  doubted  in  former  times, 
the  observations  of  Lord  Eldon  in  White  v.  Foljambe  (b) 
and  in  Devcrell  v.  Lord  Bolton  (c),  and  of  Sir  W.  Grant 
in  Tildes  v.  Hooker  (d),  certainly  went  far  to  decide  it  in 
the  affirmative,  though  the  judgment  in  each  case  pro- 
ceeded up  on  another  ground.  But  in  the  case  of  Purvis  v. 
Bayer  (e\  Lord  Chief  Baron  Richards,  after  great  con- 
sideration, and  evidently  after  consultation  with  Lord 
Eldon,  held  that  the  purchaser  of  the  residue  of  a  term 
for  years  from  a  vendor  in  possession,  had  a  right  to  call 
for  the  lessor's  title. 

All  these  were  cases  in  equity  arising  on  bills  for  spe- 

(a)  10  B.  $  a  261.  (b)  11  Ves.  337. 

(c)  18  Vet.  SOS.  (<0  2Afrr.424. 

(e)  9PWce,488. 

cific 
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1834.  cific  performance :  and  Lord  Eldon,  and  more  particu- 
larly Sir  W.  Grant,  botli  advert  to  the  possibility  of  a 
distinction  between  them  and  actions  for  damages  to  be 
recovered  at  law  for  breach  of  contract.  We  cannot 
however  help  thinking,  that  the  opinions  of  these  eminent 
judges,  and  the  decisions,  especially  that  of  Purvis  v. 
Rayer{a),  are  authorities  upon  the  general  question, 
whether  it  arise  in  a  court  of  law  or  equity,  and  that  the 
true  ground  of  refusing  relief  by  a  specific  performance 
in  these  cases  is,  that  the  vendor  by  Ids  contract  was 
bound  to  make  out  a  good  title  in  all  respects  to  the 
subject  agreed  to  be  sold,  including  the  right  of  the  lessor 
to  demise,  and  that  he  had  not  done  so.  If  that  is  his 
contract  he  must  equally  fail  in  a  court  of  law,  unless  he 
can  prove  a  performance  of  it  on  his  part  And  no  rea- 
son occurs  to  us  why,  as  the  courts  of  law  and  of  equity 
would  put  the  same  construction  on  a  contract  for  the 
sale  of  a  freehold  estate,  they  should  do  otherwise  in 
respect  of  a  contract  for  sale  of  a  leasehold. 

The  cases  at  law  have  not  been  numerous  on  the  sub- 
ject of  contracts  to  grant  or  sell  leases.  That  oTGwillim  v. 
Stone  (5),  was  disposed  of  before  the  subject  was  so  much 
considered  as  it  has  since  been  in  the  cases  in  equity. 
Besides,  the  points  actually  decided  were,  first,  that  on 
a  contract  to  grant  a  lease,  there  is  no  engagement  ne- 
cessarily arising  by  implication  of  law  that  the  lessor  had 
sufficient  power  to  grant  such  a  lease,  and  should  show 
a  good  title :  for  the  court  arrested  the  judgment  on  the 
ground  that  it  was  not  a  good  breach  of  an  agreement  to 
grant  a  lease,  to  state  that  the  defendant  had  not  shewn 
and  had  not  sufficient  title ;  and  the  second  point  de- 
fa)  9  Price,  468.  (6)  8  TaunU  433. 

cided 
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cided  was  that  there  was  no  contract  implied  in  point  of  1834. 
fact,  to  deliver  an  abstract  of  title,  on  an  agreement  to 
grant  a  lease.  In  Temple  v.  Brown  (a),  the  question 
arose  as  to  the  latter  point,  but  cannot  be  considered  as 
having  been  decided  by  it.  In  George  v.  Pritchard  (£),. 
on  an  agreement  in  general  terms  to  sell  an  existing 
lease,  Lord  Tenterden  was  of  opinion  that  no  contract 
to  make  out  a  complete  title  could  be  implied,  and  that 
the  vendor,  without  an  express  stipulation,  was  not  bound 
to  produce  his  lessor's  title :  and  he  considered  the  coses 
in  equity  as  deciding  merely  that  a  vendor  on  a  bill  for 
a  specific  performance  could  not  compel  a  purchaser  to 
take  a  lease  without  shewing  the  lessor's  title.  On  the 
other  hand  there  is  a  decision  of  Lord  EUenborough 
which  appears  by  no  means  unworthy  of  consideration,  (c) 
In  an  action  for  work  and  labour  brought  by  Mr.  Denew 
the  auctioneer,  against  Mr.  DevereU^  the  plaintiff  in  the 
chancery  suit  against  Lord  Bolton  above  referred  to,  the 
defence  was  negligence  in  conducting  the  sale :  several 
witnesses  proved  it  to  have  been  long  the  constant  usage 
of  auctioneers  employed  to  sell  leasehold  property,  to 
insert  a  proviso  in  the  particular,  that  the  vendor  shall 
not  be  called  upon  to  shew  his  lessor's  title.  The  jury 
found  a  verdict  for  the  defendant  with  his  Lordship's 
full  approbation.  He  thought  the  plaintiff  guilty  of 
gross  negligence,  in  not  adhering  to  the  practice,  which 
he  observed  had  very  properly,  sprung  up  among  auc- 
tioneers, to  insert  such  a  proviso.  We  have,  therefore, 
that  learned  judge's  opinion  of  the  reasonableness  of  the 
practice,  and  the  fact  that  it  has  prevailed  in  the  ordi- 
nary course  of  business,  which  is  strong  to  shew  the  ge~ 

(o)  6  Taunt.  60.  (ft)  1  Ryan  $  Moody,  417. 

(e)  3  Camp.  461. 
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1834.        neral  understanding  that  a  vendor  is  bound  to  make  out 

a  good  title  in  all  respects,  upon  the  sale  of  a  leasehold, 

ascdnst        unless  the  contrary  is  expressed. 

For  the  reasons  above  given,  we  come  to  the  conclu- 
sion, that,  unless  there  be  a  stipulation  to  the  contrary, 
there  is,  in  every  contract  for  the  sale  of  a  lease,  an 
implied  undertaking  to  make  out  the  lessor's  title  to 
demise,  as  well  as  that  of  the  vendor  to  the  lease  itself, 
which  implied  undertaking  is  available  at  law  as  well  as 
in  equity;  and  we  cannot  adopt  the  distinction  acted 
upon  in  George  v.  Pritchard(a). 

It  was,  however,  contended,  that,  admitting  the 
general  doctrine,  the  terms  of  the  instrument,  in  this 
case  (as  in  that  of  Spratt  v.  Jeffery  (b) ),  shewed  that 
both  parties  intended  to  waive  the  question  of  title ;  and 
that  this  was  to  be  inferred  from  the  short  residue  of  the 
term,  the  small  value  of  the  property,  and  the  absence 
of  any  premium  for  the  lease. 

From  these  circumstances,  and  from  the  agreement 
" to  take  the  lease  andjixtures  as  per  list"  we  might 
think  it  very  probable  that  the  contracting  parties  never 
thought  of  the  title.  But  this  cannot  be  stated  higher 
than  as  a  very  probable  conjecture;  and  it  would  be 
dangerous  to  defeat  the  general  rule  by  speculations  on 
the  possible  intention  of  the  parties. 

It  follows  that  the  purchaser  had  a  right  to  call  for 
proof  of  the  lessor's  title  before  he  parted  with  his 
money;  and  as  no  title  was  shewn,  this  action  for 
refusing  to  complete  the  purchase  cannot  be  maintained. 

Rule  absolute. 

(o)  1  Ryan  $  Moody,  417.  (6)  10  B.  i  C.  949. 
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The  King  against  The  Justices  of  the  West  Tuesday, 
Riding  of  Yorkshire. 

(Case  of  the  Leeds  and  Whitehall  Roads.) 

IN  1826,  an  act  of  parliament  was  passed  for  making  The  General 
Turnpike  Act, 

and  maintaining  a  new  road  from  Leeds  to  Whitehall,  4  G.  4.  c.  95. 
near  Halifax,  and  several  branch  roads  therefrom,  all  in  appeaHo  toe* 
the  West  Riding  of  the  county  of  York.    The  preamble  £^'J£,*°7 
was  in  the  following  words:  — "Whereas  the  making  Jjjj^*11* 
and  maintaining  a  new  turnpike  road  from  Leeds  in  the  *£!•**! bT  any 

°  r  thing  done  by 

West  Riding  of  the  county  of  York,  to  join  the  Wake-  any  two  justices 

in  pursuance  of 

field  and  Halifax  turnpike  road  at  or  near  Whitehall  in  that  act,  or  any 

i  i  .        t*  *w  >    *  t*   •  »  -l  •  i     local  turnpike 

the  township  of  Hipperholme-cum-Brtghousc  in  the  parish  act;  and  de- 
of  Halifax  in  the  said  Riding,  passing  through  or  into  determination5 
the  several  townships  or  places  of  Leeds,  Holbeck,  &c.  j£ln  bTfinaT" 
(naming  several  more),  all  within  the  Riding  aforesaid,  ^  £^nu0$iT* 
and  the  making  and  maintaining  several  branch  roads  P™?*?1.'11* l0 
from  and  out  of  the  said  main  turnpike  road,  will  be  a  eusnceof  that 

r  act  ihall  be  re- 

moved by  cer- 
tiorari. The  sessions  on  appeal  against  a  certificate  of  two  justices,  that  a  turnpike  road, 
made  under  a  local  act,  had  been  completed,  and  was  fit  to  be  travelled  upon,  having  de- 
cided that  the  certificate  was  void  in  point  of  law,  and  having  refused  to  go  into  the  menu 
of  the  appeal  in  point  of  fact,  this  Court  refused  to  grant  a  mandamus  to  them  to  hear  the 
appeal  on  the  ground  that  their  decision  was  contrary  to  the  local  act. 

A  local  turnpike  act  recited,  "  that  the  making  and  maintaining  a  new  turnpike  road  from 
Leedg  to  join  the  Wakefield  and  Halifax  turnpike  road,  at  a  certain  point,  and  several 
branch  roads  (therein  also  described)  from  and  out  of  the  said  main  turnpike  road,  would 
be  an  advantage  to  the  inhabitants  of  Leeds  and  Mali/or,  and  to  the  public  in  general ;" 
and  it  authorised  the  making  of  the  said  several  roads,  and  enacted,  "  that  the  said  new  roads 
should  not  be  respectively  opened  to  the  public,  or  become  public  roads,  until  two  justices 
should  have  certified  that  the  said  roads  repectively,  and  the  works  thereon  respectively, 
were  completely  made  and  fit  to  be  travelled  upon  throughout  the  whole  length  of  such 
roads  respectively." 

Scmble,  per  Utiledafe  and  Taunton  Js.,that  the  making  of  all  the  branch  roads  was  not  a 
condition  precedent  to  the  main  road  becoming  a  public  road  as  soon  as  it  was  completed 
and  fit  to  be  travelled  on,  but  that  the  main  road,  when  so  completed,  and  certified  so  to  be 
by  two  justices,  became  a  public  road,  although  the  branch  roads  were  still  unfinished, 

great 


1004  CASES  in  HILARY  TERM 

1834.  great  accommodation  to  the  inhabitants  of  the  townships 
— "~ ~  of  Leeds  and  Halifax,  and  of  the  several  townships  and 
anam*        places  lying  near  the  said  roads,  and  to  the  public  in 

The  Ju&ticw  of  .  r„.  _  .       .   .  , 

The  West  general,  &c.  1  he  act,  after  authorizing  the  making  and 
YoaKsBiM,  maintaining  the  several  roads,  contained  the  following 
clause:  —  "  Provided  always,  and  be  it  further  enacted, 
that  the  said  new  roads  shall  not  be  respectively  opened 
to  the  public,  or  become  public  roads  or  highways,  until 
two  justices  of  the  peace  acting  for  the  West  Riding  of 
the  county  of  York,  legally  assembled  at  a  special 
sessions,  shall  have  certified  that  the  said  roads  respec- 
tively, and  the  bridges,  culverts  and  embankments,  and 
other  works  thereon  respectively,  are  completely  made 
and  fit  to  be  travelled  upon  throughout  the  whole  length 
of  such  roads  respectively"  Two  justices  acting  for,  and 
residing  within,  the  wapentake  of  Agbrigg  and  Motley 
in  the  said  Riding,  certified  that  they  had  viewed  so 
much  of  the  main  turnpike  road,  authorised  to  be  made 
by  the  act  of  parliament,  as  was  situate  within  the 
wapentake  aforesaid,  and  lay  between  Whitehall  and  the 
centre  of  the  river  Aire  in  the  township  of  Holbeck  in 
the  said  Riding;  and  that  such  part  of  the  said  main 
road,  and  the  bridges,  culverts,  embankments,  and  other 
works  thereon,  were  completely  made  and  fit  to  be 
travelled  upon  throughout  tfie  whole  length  of  such 
road*  Two  other  justices,  acting  for  and  residing 
within  the  wapentake  of  Skyraclc  in  the  said  Riding, 
certified  that  so  much  of  the  said  main  road,  &a,  as  was 
situate  between  a  certain  turnpike  road  called  the 
Wellington  Bridge  Road,  and  the  centre  of  the  river 
Aire,  both  in  the  township  of  Leeds,  were  completely 
made  and  fit  to  be  travelled  upon  throughout  the  whole 
length  of  such  road.     At  the  Michaelmas  West  Riding 

sessions, 
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sessions,   an  appeal  was  entered   by  Briggs,  a  rated        1834. 
inhabitant  of  Wike  (one  of  the  places  enumerated  in  the 
preamble  of  the  above  Turnpike  Act),  against  these  cer- 


The  Kind 


The  Justices  of 
tificates.     On  the  hearing  of  the  appeal,  the  counsel  for      The  Wot 

Bidinff  of 

the  appellant  objected  that  the  certificates  were  void,  be-  y0ai*Hia«, 
cause  all  the  branch  roads  authorised  to  be  made  by  the 
act  had  not  been  completed ;  and  thereupon  the  Court, 
after  hearing  the  point  argued,  and  without  going  further 
into  the  merits  of  the  appeal,  adjudged,  that  as  the  cer- 
tificates were  given  before  the  branch  roads  were  com- 
pleted, they  were  therefore  void.  Before  the  adjudi- 
cation, the  counsel  for  the  respondents  tendered  evidence 
in  support  of  the  certificates;  but  the  Court  refused 
to  hear  it.  A  rule  nisi  having  been  obtained,  calling 
upon  the  defendants  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  the  Justices  to  enter  con- 
tinuances and  hear  the  appeal, 

Sir  G.  A,  Lewin  and  Baines  now  shewed  cause.  The 
court  of  ^quarter  sessions  have  decided  that  the  certi- 
ficate of  the  justices  was  void,  because  it  was  granted 
before  the  branch  roads  were  completed.  That  decision, 
whether  right  or  wrong,  is  made  final  by  the  General 
Turnpike  Act,  4  G.  4.  c.  95.  s.  87.  (a)     The  attempt 

(a)  It  enacts*  that  if  any  person  shall  think  himself  aggrieved  by  any 
determination  made,  or  matter  or  thing  done  by  any  justices  of  the  peace 
in  pursuance  of  that  act,  or  any  local  act  for  making  or  repairing  any  turn- 
pike road,  such  person  mar  appeal  to  the  justices  of  the  peace  at  the  next 
general  or  quarter  sessions  of  the  peace  for  the  riding,  &c.  wherein  the 
cause  of  complaint  shall  arise ;  and  the  said  justices  at  such  sessions  shall 
hear  and  finally  determine  the  causes  and  matters  of  such  appeal ;  and  the 
determination  of  such  general  or  quarter  sessions  shall  be  final  and  con- 
clusive to  all  intents  and  purposes ;  and  no  proceeding  to  be  had  or  taken 
in  pursuance  of  that  act,  shall  be  removed  by  certiorari  or  any  other  writ 
or  process,  into  any  court  of  record  at  Watmintter* 

Vou  V.  S  U  is 
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1834.  jg  by  the  present  rule  to  obtain  the  opinion  of  this  Court' 
The  Kino  uPon  the  very  point  of  law  decided  by  the  sessions. 
Tbe^ustkes  of  Unless  the  Court  determine  that  point  in  favour  of  die 
ird'  Wc*f  respondents,  it  is  useless  to  grant  a  mandamus,  because,  if 
Yorkshire,  the  certificate  was  valid  before  the  appeal,  it  is  so  now; 
Rex  v.  Cumberworth  {a)  shews  that  the  judgment  of 
the  sessions,  even  on  the  point  decided  by  them,  is 
right.  There,  the  trustees  were  authorised  to  make  a 
road  from  one  place  to  another,  and  the  making  of  the 
entire  road  was  held  to  be  a  condition  precedent  to  any 
part  of  the  highway  becoming  repairable  by  the  public 
The  Road  Act  in  that  case  recited  that  the  making  of 
the  one  turnpike  road  would  be  a  great  advantage  to 
the  public.  Here  the  recital  is,  that  the  making  of  the 
several  roads  will  be  of  great  advantage  to  the  public  % 
die  making  of  all  those  roads,  therefore,  was  a  condition 
precedent  to  any  of  them  becoming  highways  repair* 
able  by  the  public.  But,  however  that  may  be,  this 
Court  has  no  jurisdiction  to  review  the  decision  of  the 
quarter  sessions,  except  on  a  case  sent  up  for  theit 
consideration ;  Rex  v.  The  Justices  of  Carnarvon  (b);  and 
it  will  not,  therefore,  grant  a  mandamus  to  hear  this 
appeal. 

F.  Pollock,  Milner  and  Dundas  contr&.  Rex.  v.  Cum- 
berworth (a),  is  distinguishable  from  this  case,  because, 
there,  the  Turnpike  Act  contemplated  the  making  of 
one  road  only.  Here,  the  Turnpike  Act  contem- 
plates the  making  of  several,  and  it  contains  a  pro- 
viso "  that  the  said  new  roads  shall  not  be  respectively 
opened  to  the  public,  or  become  public  roads  or  high- 
Co)  3  B.  $  Ad.  106.  (6)  4  B.  $  J.  86. 

ways, 
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ways,  until  two  justices  shall  have  certified  that  the  said        J  834-. 
roads  respectively^  and  the  bridges,  and  other  works       — 

The  Kiko 

thereon  respectively,  are  completely  made  and  fit  to  be  agqimi 
travelled  upon  throughout  the  whole  length  of  such  The  We* 
roads  respectively!*  The  true  meaning  of  that  clause  is,  YoUihiui. 
that  when  any  one  or  more  of  the  roads  shall  be  made  and 
certified,  such  particular  roads  are  to  become  public 
roads.  But  it  is  said  that  the  sessions  have  adjudged 
the  certificate  to  be  void,  and  that  their  decision  on 
that  point  is  final.  If  the  sessions  had  heard  all  the  evi- 
dence, and  then  decided  on  a  point  of  law,  this  court 
would  not  interfere,  but  they  decided  on  a  preliminary 
objection,  and  rejected  evidence  in  support  of  the 
certificate.  \Pattesan  J.  The  object  of  that  evidence 
must  have  been  to  show,  not  that  the  certificate  was  valid 
in  point  of  law,  but  that,  in  point  of  fact,  the  main  road 
was  completed.  By  the  general  turnpike  act  any  person 
thinking  himself  aggrieved  by  any  determination  of  the 
justices  in  pursuance  of  that  act,  or  any  local  act,  for 
making  any  turnpike  road,  may  appeal  to  the  sessions, 
and  the  sessions  are  to  hear  and  finally  to  determine  the 
pauses  and  matters  of  such  appeal."  Now,  here,  one  of 
the  grounds  of  appeal  was  that  the  certificate  was  granted 
before  all  the  branch  roads  were  completed.  That  fact 
paving  been  admitted,  the  sessions  have  decided  that  the 
certificate  was  for  that  reason  void:  their  decision  in 
that  respect  could  not  have  been  altered  by  evidence.} 
If  the  sessions  had  heard  the  evidence  that  the  road  was 
completed  and  that  it  was  an  advantage  to  the  public, 
they  would  have  paused  before  they  decided  as  they  did 
on  the  point  of  law. 

3  U  2  DenmaN 
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18S4t  Denman  C.  J.     Assuming  that  the  judgment  of  the 

_    „         Court  of  Quarter  Sessions  does  decide  that  the  certifi- 
ThcKiKo  7    .  . 

agmmi       cate  was  void  in  point  of  law,  I  am  of  opinion  that  this 
Hie  Justices  of  . 

The  West      Court  has  no  power  to  interfere;  because  the  eighty- 

Youshiis.  seventh  section  of  the  General  Turnpike  Act  (4  G.  4. 
c.95.)  makes  the  decision  of  the  sessions  final  and  conclu- 
sive, and  takes  away  the  certiorari.  The  effect  of  holding 
that,  in  consequence  of  the  special  nature  of  the  judg- 
ment, we  might  grant  a  mandamus  to  them  to  hear  the 
appeal,  would  be  to  repeal  the  eighty-seventh  section, 
and  to  enable  the  justices  to  shrink  from  the  responsi- 
bility cast  on  them  by  the  legislature,  and  to  throw  it  on 
this  Court  It  is  unnecessary  to  decide  whether  the 
sessions  were  right  in  holding  that  the  certificate,  in  this 
case,  was  premature.  I  thiqk  that  they  were  perfectly 
right  in  deciding  at  once  on  the  point  of  law  without 
going  into  evidence  which  could  not  possibly  alter  their 
judgment  on  that  point.  We  are  of  opinion  that  the 
sessions  have  done  what  they  were  authorised  to  do  by 
die  statute ;  and  that  we  ought  not  to  grant  a  manda- 
mus to  review  their  decision,  because  we  should  be 
thereby  doing  indirectly  that  which  the  statute  prohibits 
us  from  doing  directly. 

Littledale  J.  I  think  we  ought  not  to  grant  this 
mandamus.  The  sessions  have  decided  that  the  cer- 
tificate was  void,  and  the  General  Turnpike  Act  makes 
their  decision  final  and  takes  away  the  certiorari.  As 
to  the  question  on  the  act  of  parliament,  I  think 
that  the  certificate  was  not  premature.  The  statute 
provides  "  that  the  said  new  roads  shall  not  be  respect- 
ively opened  to  the  public,  or  become  public  roads  or 

highways, 
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highways,  until  two  justices  shall  have  certified  that  the        1834. 

said  roads  respectively,  and  the  bridges  and  other  works  u 

thereon  respectively  are  completely  made  and  fit  to  be        owut 

The  Justice!  of 
travelled  upon  throughout  the  whole  length  of  such      The  West 

roads  respectively."    The  effect  of  that  clause,  in  which     Youshkm. 

the  word  respectively  occurs  four  times,  is  to  make  each 

road,  as  soon  as  it  is  complete  and  certified,  a  public  road. 

I  cannot  entertain  any  doubt  that  the  certificate  was  not 

premature*     It  is  unnecessary,  however,  to  decide  that 

point,  because  the  sessions  have  adjudicated  upon  it, 

and  the  legislature  has  declared   that  their  judgment 

shall  be  final. 

Taunton  J.  It  is  not  necessary  to  decide  the  point 
on  the  construction  of  the  local  act.  If  it  were,  I  should 
say  that  my  opinion  accorded  with  that  expressed  by  my 
brother  Littledale.  We  are  asked  here  to  issue  a  man* 
damus  to  the  sessions  to  rehear  the  appeal,  because  they 
have  adjudged  that  the  certificate  was  void,  without  re- 
ceiving any  proof.  It  is  admitted  that  one  of  the  ques- 
tions submitted  to  the  court  of  quarter  sessions  was 
whether  the  certificate  was  premature.  Now  when  the 
legislature,  by  the  General  Turnpike  Act,  took  away 
the  certiorari,  it  must  have  intended  to  take  away  our 
power  of  questioning  the  legality  of  the  determination 
of  the  court  of  quarter  sessions,  and  to  make  that  a  court 
without  appeal.  If  therefore  we  made  this  rule  abso- 
lute, on  the  ground  that  the  decision  of  the  sessions  was 
wrong,  we  should  indirectly  be  repealing  the  eighty- 
seventh  section  of  the  General  Turnpike  Act,  which 
makes  that  court  supreme  judges  in  matters  of  this  sort* 
The  rule  therefore  must  be  discharged. 

3  U  3  Patteson 
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1834/  Patteson  J.     It  is  not  denied  that  sect  87.  of  the1 

,    General  Turnpike  Act,  gave  an  appeal  from  the  cer- 

agamx       tificate  of  the  two  justices  to  the  court  of  quarter  sessions, 

The  West     and  consequently  that  that  court  had  jurisdiction ;  nor 

Yo&uHus.    ls  it  denied,  that  at  the  sessions  there  were  two  points  to 

be  decided ;  first,  a  point  of  law,  whether  the  certificate 

was  premature  and  void,  on  the  ground  that  the  branch 

roads  had  not  been  completed ;  and  secondly;  a  question 

of  fact  whether  the  main  road  was  completely  made.     If 

the  preliminary  question  was  decided  in  favour  of  the 

respondents,  the  second  became  wholly  immaterial,  and 

there  could  be  no  ground  for  receiving  evidence.     It  is- 

undoubtedly  no  ground  for  granting  a  mandamus,  that 

the  court  of  quarter  sessions  refused  to  hear  useless  and 

irrelevant  matter.     The  sessions  decided  that  die  cer-> 

tificate  was  void ;  and  their  judgment  is  made  final  by 

the  General  Turnpike  Act.     I  do  not  say  what  my 

opinion  would  have  been  upon  the  point  raised  on  the 

act  of  parliament,  because  I  will  not  encourage  parties 

to  obtain  the  opinion  of  the  court  on  speculative  points** 

Rule  discharged 
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Jane  Graham,  Executrix  of  Joseph  Graham, 
against  Barras. 

A  SSUMPSIT  on  a  policy  of  insurance.     At  the  trial  *^ipf™ ifl" 
before  Alderson  J.,  at  the  Spring  assises  for  North-  ^^i«t,i83it 

r       "  to  January  1st, 

ymberland  1833,  4  verdict  was  found  for  the  plaintiff  1852,  warrant- 
ed Dot  to  sail 

for  100/.,  subject  to  the  opinion  of  this  court  upon  the  foreign  after 

r  „  the  times  li- 

toIloWMg  Case,  mitod  in  certain 

The  policy,  dated  23d  of  March  1831,  was  upon  the  jhewleTor 
$hip  Catilcreagh,  the  property  of  the  said  Joseph  Graham%  2J^K^J.of 
at  and  from  the  1st  day  of  April  1831,  at  noon,  to  and  "^^  Jjj11*1 
with  the  1st  day  of  January  1832,  at  noon,  warranted  different  pans 

"  of  the  world, 

not  Jo  sail  foreign  after  the  time  restricted  in  the  Liberal  and  by  a  di§- 
Premium  Club  Rules*     Copies  of  the  policy  and  rules  (the  ninth;  it 
were  annexed  to  and  formed  part  of  the  case.     On  the  u"  the  time'of 
31st  of  August  1831,  the  said  ship,  having  a  full  crew  ^SJSb^ 

should  be 
deemed  the  time  of  sailing,  provided  ike  ship  uuetken  ready  fir  sea.  The  vessel  insured 
was  bound  for  the  Bay  of  Fundy,  from  Dublin,  and  the  last  day  for  sailing,  by  the  rules, 
was  the  1st  of  September.  8he  cleared  out  on  the  3 1st  of  August,  and  dropped  down 
the  Lifey  on  the  1st  of  September,  with  an  incomplete  crew,  (though  a  full  complement 
was  engaged  before  the  ship  cleared  out,)  to  a  place  within  the  port  of  Dublin,  where  she 
lay  at  anchor  the  rest  of  the  day.  During  that  day  the  whole  crew  came  on  board,  and 
on  the  fid  she  proceeded  on  her  voyage,  having  been  prevented  from  doing  so  on  the  1st 
by  an  unfavourable  wind.     She  was  afterwards  lost : 

Held,  per  LUUedale  J.,  and  semble  per  Taunton  J.,  that  the  policy  must  be  construed  as 
incorporating  the  ninth  article  of  warranty,  and  not  merely  the  several  directions  as  to  the 
times  of  sailing  ;  Denman  C.  J.  and  Pattettm  J.  dubitantibus : 

Held,  by  aU  the  Court,  that  the  ship  did  not  actually  sail  till  after  the  1st  of  September, 
and  that  she  was  not  ready  for  sea  at  the  time  of  clearing  out,  the  whole  crew  not  being 
then  on  board :  Also,  LittlcdaleJ.  dubitante,  that  the  words  in  the  ninth  article  of  warranty, 
"  provided  the  ship  is  then  ready  for  sea,1'  if  incorporated  with  the  policy,  must  be  limited 
to  the  point  of  time  at  which  the  clearances  were  obtained,  and  that  as  the  vessel  was  not 
then  ready,  for  want  of  a  full  crew,  there  had  not  been  a  constructive  sailing  on  or  before 
the  1st  of  September,  according  to  the  ninth  warranty. 

By  one  of  the  rules  it  wss  provided,  that  vessels  might  sail  after  the  limited  time  on  pay- 
ment of  an  additional  premium  as  per  scale;  and  by  another  rule,  every  member  of  the 
club,  before  the  commencement  of  each  voyage,  was  to  give  bis  acceptance  for  the  pre* 
mium ;  and  parties  "  neglecting  to  give  notice  "  were  subject  to  a  penalty :  Held,  (assuming 
that  these  rules  could  be  incorporated  with  the  present  policy),  that  a  party  whose  ship  bad 
sailed  too  late  and  been  lost,  could  not  afterwards  obtain  the  benefit  of  the  extended  time, 
by  submitting  to  the  penalty  and  paying  the  extra  premium. 

3  U  4?  ready 


Ba 
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IM3&  '•     ready  to  take  her  out  to  sea,  though  not  all  actually  on 

n ~     board,  was  lying  moored  at  St.  George's  Dock,  Dublin, 

under  charter  to  proceed  with  freight  to  St.  Andrea?*  in 
the  Bay  of  Fundy,  and  on  the  same  day  she  was  cleared  out 
in  the  usual  way  at  the  custom  house  of  Dublin.  About 
half-past  three  in  the  morning  of  the  1st  of  September 
the -ship,  with  only  the  master,  mate,  one  seaman,  and 
two  boys,  (not  then  having  a  sufficient  crew  on  board  for 
the  voyage)  dropped  down  the  river  Liffey  with  a  fair 
wind  to  the  Pigeon  Hole  within  the  port  or  harbour  of 
DnUut,  assisted  by  a  boat's  crew.  The  ship  arrived  at 
the  Pigeon  Hole  about  five  o'clock  in  the  morning,  and 
came  to  anchor  at  the  Pigeon  Hole  within  the  harboor 
or  port  of  Dublin*  The  master  returned  to  the  city  of 
Dtoblm  after  mooring  the  vessel  in  the  Pigeon  Hole*  and 
after  collecting  the  rest  of  the  crew  and  procuring  fab 
dispatches,  re-joined  his  vessel  in  the  Pigeon  Hole  about 
six  o'clock  in  the  afternoon  of  the  same  day*  About 
that  hour  and  not  before,  the  residue  of  the  crew,  which 
was  then  complete,  came  on  board  the  ship  at  the 
Pigeon  Hole.  In  the  afternoon  and  evening  of  the  1st 
of  September  the  wind  was  unfavourable  for  the  Cbs- 
tlereagh's  going  out  to  sea,  but  a  little  before  midnight  it 
became  fair,  it  being  then  low  water,  and  she  went  out 
as  soon  afterwards  as  she  could,  with  a  fair  wind.  On 
the  2d  of  September,  about  half-past  three  o'clock,  and 
with  the  tide  at  half  flood,  she  weighed  anchor,  and 
sailed  from  the  Pigeon  Hole  and  proceeded  on  her 
voyage,  and  ultimately,  and  not  before,  quitted  the 
port  of  Dublin  about  half-past  five  o'clock  on  the 
morning  of  the  2d  of  September.  The  Pigeon  Hole  is 
about  two  miles  below  the  -custom-house,  and  from 
the  Pigeon  Hole  to  the  mouth  of  the  pert  of  Dublin'}* 

two 
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Warranties.  Art  6.*  provides  that  ships  are  "  not  to 
sail  to  Quebec  from  ports^on  the  east  coast  of  Great 
Britain  after  die  10th  of  August,  from  ports  on  the  west 
coast  of  Great  Britain,  or  ports  in  the  British  Channel 
and  Ireland,  after  the  15th  of  August,  nor  to  any  other 
ports  in  British  America  from  ports  on  the  east  coast 
after  the  25th  of  August,  nor  from  ports  on  the  west 
coast  of  Great  Britain,  ports  in  the  British  Channel, 
Ireland,  or  ports  in  Europe  westward  of  the  Dawnsp 
after  the  1st  of  September?  but  allowed  to  sail  to  the 
Bay  of  Fundi/,  and  all  ports  on  the  east  coast  of  Nova 
Scotia,  as  far  north  as  Cape  Canso,  at  all  times,  on  pay- 
ment 


two  miles  further*     On  the  morning  of  the  1st  of       188ft- 

September  it  was  high  water  at  Dublin  at  forty-nine      J~TT 

minutes  after  five,  and  at  the  evening  tide  it  was  high 

water  between  six  and  seven*    The  tide  in  the  Lffiy  is 

a  six  hours'  tide*    Ships  of  the  burthen  of  the  Castlereagh 

may  safely  proceed  out  of  the  port  at  half  flood.    The 

tide  in  the  Ltffiy  ebbs  at  about  two  or  three  knots  an 

hour,  and  ships  may  drop  down  out  of  the  harbour  from 

the  Dock  or  Pigeon  Hole  with  the  tide.  It  was  not 

proved  that  the  defendant  was  a  member  oft  or  had  any 

ships  insured  iathe  Liberal  Premium  Club*  The  Castle- 

reagh  was  totaUy  lost  in  December  1831. 

The  question  lor  the  opinion  of  the  court  was,  whether 
thte  sailing'  of  the  Caetiereagh  under  the  circumstances 
above  detailed  constituted  a  sailing  wkhio  the  terms  of 
the  warranty.  If  the  court  should  be  of  opinion  that  it 
did,  a  verdict  for  100/.  was  to  be  entered  for  the  pkrntifF, 
otherwise  a  nonsuit  to  be  entered. 

The  following  axe  the  rules  and  warranties  of  the 
Liberal  Premium  Clab,  chiefly  referred  to  in  the  ergu* 


Baiea* 
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ISS4;        ment  of  an  additional  premium,  as  per  scale,  on  the 
',       sum  insured.9'     Articles  7  and  8  contain  similar  restrio- 

against,  tions  on  voyages  to  certain  ports  in  Europe.  Article 
9  is  as  follows :  —  "  The  time  of  clearing  at  the  custom- 
house to  be  deemed  the  time  of  sailing,  provided  the 
ship  is  then  ready  for  sea,  as  relates  to  the  sixth,  seventh, 
apd  eighth  warranties ;  but  ships  allowed  to  proceed  to 
any  port  for  the  purpose  of  clearing  outward,  provided 
such  port  and  time  of  sailing  be  within  the  limits  of  the 
warranties ;  but  in  case  of  not  clearing,  the  master's 
letter,  or  such  other  proof  as  the  committee  may  think 
satisfactory,  to  be  deemed  sufficient/' 
•  Rule  1.  declares,  "  that  this  association  shall  be 
conducted  upon  the  principle  of  paying  premium  for 
each  voyage  or  passage,  agreeably  to  the  scale  hereunto 
annexed."  By  rule  3.,  "  each  and  every  member  shall, 
on  or  before  the  commencement  of  each  voyage  or 
passage,  give,  or  cause  to  be  given,  his  acceptance  to 
the  secretary,  for  the  amount  of  premium  for  such 
voyage  or  passage  as  he  may  be  proceeding  upon, 
agreeably  to  the  scale  of  premiums"  (which  was  pre* 
fixed  to  the  warranties  and  rules) ;  "  the  time  of 
breaking  ground  in  ballast,  or  when  at  the  ballast 
marks  with  a  cargo,  to  be  deemed  the  beginning  of  a 
voyage  or  passage.  Neglecting  to  give  notice,  to  be 
liable  to  a  fine  on  the  sum  insured  of  1  per  cent  in 
the  coal  and  coasting,  1\  per  cent,  in  the  Baltic  and 
North  Sea,  and  5  per  cent,  in  the  American  and  other 
trades,  in  case  of  loss  or  average ;  and  neglecting  or 
refusing  to  return  bills  accepted,  ten  days  after  having 
been  applied  to  by  the  secretary,  to  cease  being  insured, 
on  receiving  written  notice  to  that  effect/' 


This 
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This  case  was  argued  in  the  present  term,  (Jan.  17.) ' 
by- 

Alexander  for  the  plaintiff.  The  ship  sailed,  according 
to  the  meaning  of  the  warranty,  on  the  first  of  September 
at  latest.  She  had  cleared  out  at  the  custom-house  on 
the  SI  st  of  August;  and  on  that  day,  and  on  the  1st  of&p- 
tember,  when  she  dropped  down  the  river  to  the  Pigeon 
Hole,  she  had  a  full  crew,  though  they  were  not  all  on 
board.  Jf  she  sailed  on  one  of  those  days,  her  being 
detained  at  the  Pigeon  Hole  by  an  unfavourable  wind  till 
the  2d  was  not  material.  It  was  not  necessary  to  her 
sailing,  that  all  the  crew  should  be  actually  on  board : 
by  the  ninth  warranty,  the  time  of  clearing  is  the  time 
of  sailing,  and  at  that  time  the  captain  at  least  must  be 
on  shore.  Nor  can  the  accidental  absence  of  one  or  two 
of  the  seamen  be  material,  especially  where  it  is  not  even 
alleged  that  any  mischief  ensued.  The  ship,  on  the 
3 1  st,  and  when  she  dropped  down  the  river,  had  every 
thing  ready  for  the  prosecution  of  her  voyage,  and  in 
that  respect  the  case  differs  from  Pittegrew  v.  Pringle  (a). 
There,  there  was  no  time  during  the  1st  of  September* 
(the  last  day  for  sailing,)  at  which  the  ship  was  ready 
for  sea;  and  Lord  Tenlerden,  in  his  judgment,  insisted 
on  that  fact  At  all  events,  when  the  whole  crew  were 
on  board,  which  happened  on  the  1st  of  September,  the 
6hip  had  sailed  within  the  meaning  of  the  policy.  For  a 
ship  to  sailj  according  to  the  ordinary  acceptation,  some 
movement  is  necessary ;  but  these  articles  allow  of  a 
constructive  sailing,  which  depends,  not  on  any  loco* 
motion,  but  on  the  vessel  having  cleared,  and  being  in 
a  condition  to  prosecute  her  voyage.  But,  further,  if 
there  was  not  a  sailing  within  due  time,  the  sixth  article 

(a)  3JB.  $  Ad.  5X4. 
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1854.       of  warranty  provides  that  vessels  may  sail  to  the  bay  of 
r  Fundi/  (to  which  this  ship  was  bound)  at  all  times,  on 

age***  payment  of  an  additional  premium,  as  per  scale,  on  the 
sum  insured.  The  payment  of  that  additional  premium 
is  not  a  condition  precedent  to  such  later  sailing ;  cir- 
cumstances may  preclude  the  possibility  of  its  being  sti- 
pulated for  and  paid  beforehand ;  but  it  may  be  recovered 
afterwards,  and  the  scale  would  fix  the  amount  The 
case  of  a  voyage  being  commenced  without  previous 
notice  and  payment  of  the  proper  amount  of  premium, 
is  provided  for  by  the  third  rule,  which  imposes  a  penalty 
in  such  cases.  The  omission  does  not  avoid  the  policy* 
\Dennan  C.  J.  How  can  you  make  that  rule  part  of 
the  present  policy  ?  The  policy  only  incorporates  the 
club  rules  so  far  as  they  point  out  the  times  of  sailing, 
not  for  other  purposes.]  The  sixth  warranty,  referred 
to  by  the  policy,  must  be  read  in  connection  with  the 
third  rule,  which  is  necessary  to  explain  it.  By  sailing 
later  than  the  1st  of  September  (if  he  has  done  so)  the 
assured  rendered  himself  liable  to  an  additional  premium 
capable  of  being  ascertained;  and  that  liability,  though 
there  has  been  no  payment  of  the  premium,  is  equivalent 
to  it  for  the  purpose  of  this  action,  upon  the  same  prin- 
ciple on  which  it  has  been  held  that  in  an  action  for  a 
personal  injury,  the  plaintiff  may  recover  the  amount  of 
his  surgeon's  bill  as  damages,  though  it  be  unpaid,  (a) 
{Penman  C.  J.  According  to  your  argument,  parties 
might)  in  the  case  of  such  an  additional  premium,  be 
made  insurers  against  their  will.  They  might  have 
reasons  for  not  wishing  to  accept  the  risk  on  such  a 
premium.     And  the  assured  would  never  pay  it  unless 

(a)  Divon  v,  Belly  1  Start.  j\r.  P.  C.  287.    S.  C.  6  M.  $  S.  19S. 
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where  a  loss  happened.    Littledale  J.     Supposing  that        1834. 

the  time  may  be  extended  on  payment  of  an  additional        ~~ ~ 

•  Oravax 

premium,  ought  not  the  assured  to  state  beforehand       jagmut 

what  extension  of  time  he  will  want  ?    And  when  is  he 

to  give  that  notice  to  the  insurers?    Can  it  be  given 

after  the  warranty  has  failed  ?    Denman  C.  J.  He  must 

do  it  when  he  makes  his  bargain].     The  party  may  not 

know  that  he  will  want  the  additional  time,  soon  enough 

to  give  notice.     It  is  sufficient  that  when  he  takes  the 

extended  time,  a  liability  to  the  further  premium  arises. 

W.  H.  Watson  contra.  As  to  the  last  point :  this  is 
not  a  question  between  the  plaintiff  and  the  Liberal 
Premium  Club ;  and  their  rules  are  only  applicable  so 
far  as  the  present  policy  refers  to  them  with  respect  to 
the  times  of  sailing.  The  scale  of  premiums  cannot  be 
connected  with  the  present  policy :  the  premiums  in  the 
scale  are  on  voyages  to  different  parts  of  the  world ;  tl*e 
policy  is  a  time  policy.  Even  supposing  the  rules  ap- 
plicable, parties  are  not  to  be  made  insurers  against 
their  will.  \Denrnan  C.  J.  There  is  no  doubt  that, 
if  the  assured  wishes  to  avail  himself  of  the  extension  of 
time,  paying  the  additional  premium,  the  insurers  must 
be  apprised  of  that  intention  at  the  time  of  commencing 
the  voyage;  it  is  not  to  remain  in  the  breast  of  the 
assured.]  Then  as  to  the  other  points.  It  is  estab- 
lished by  Eidsdale  v.  Newnham(a),  Lang  v.  Ander- 
don  (£),  and  Pittegrew  v.  PringU  (c),  that,  in  order  to 
sail,  according  to  a  warranty  like  this,  a  ship  must  break 
ground  with  a  bonft  fide  intention  to  prosecute  her 
voyage,  having  her  clearances,  and   being,   in  every 

(a)  3  AT.  i  S.  456.         (ft)  3  B.  $  C.  495.         (c)  3  B.  {Ad.514. 

respect, 
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respect,  fitted  to  perform  the  voyage.  Then  do  die 
warranties  in  the  present  case  introduce  any  variation  o/ 
that  rule  ?  The  policy  here,  by  its  terms,  incorporates 
so  much  of  the  sixth,  seventh,  and  eighth  warranties  as 
relates  to  the  times  of  sailing  to  particular  places,  and 
no  more.  The  ninth  warranty  is  no  part  of  the  regu- 
lations so  incorporated:  it  is  not  a  restriction  upon 
them,  but  only  a  provision  added,  on  the  part  of  the 
club,  to  define  what  shall  be  a  sailing,  under  their  po- 
licies. If  that  warranty  applies  to  the  present  case  at 
all,  it  must  in  toto;  but  the  latter  part  cannot  apply. 
Jn  Pittegrew  v.  Pringh  (a),  the  agreement  of  the  parties 
,was  to  be  governed  by  "  the  rules  and  regulations  as  to 
the  periods  of  sailing  and  limits  of  navigation,  which 
.govern  the  principal  insurances  of  North  Shields :"  here 
the  rules  and  warranties  in  question  are  only  adopted  as 
to  a  particular  point,  viz.  times  of  sailing.  But,  as- 
suming that  the  ninth  warranty  is  to  be  taken  as  part 
of  the  policy,  still  there  was  no  sailing  within  the  limited 
time*  The  time  of  clearing  is  to  be  deemed  the  time  of 
jailing,  "  provided  the  ship  is  then  ready  for  sea."  To 
comply  with  that  regulation,  the  ship  ought,  at  the  time 
of  clearing,  to  be  ready  for  sea  in  every  respect  short  of 
heaving  the  anchor:  it  is  not  enough  that  a  crew  is 
engaged,  the  men  must  be  on  board.  It  cannot  have  been 
intended  that,  if  a  vessel  cleared  without  being  ready  for 
sea,  and  became  ready  afterwards,  though  at  the  last 
•moment,  that  should  operate  as  a  compliance  with  the 
regulation.  Then,  if  the  vessel  be  not  ready  for  sea  at 
the  time  of  clearing,  according  to  the  letter  of  ttie 
rule,  she  must  actually  sail,  according  to  the  definition 
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of  sailing  laid  down  in  the  cases,  within  the  stipulated: 
time.  But  here  the  ship  never  had  her  complement  of 
men  on  board  till  six  in  the  evening  of  the  1st  of  Sep- 
tember, and  she  did  not  actually  sail  till  the  2d.  Her 
dropping  down  the  river,  with  an  incomplete  comple- 
ment of  men,  on  the  1st,  was  merely  preparatory  to  the 
voyage,  Ridsdale  v.  Newnham  (a).  There  was,  there- 
fore, in  this  case,  neither  a  constructive  sailing  within 
the  ninth  warranty,  nor  an  actual  sailing  within  the 
time  limited  by  the  sixth. 


1834. 
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Alexander  in  reply.  The  ninth  warranty  and  the 
preceding  ones  must  be  taken  together,  because  the 
ninth  is  introduced  to  explain  what  the  parties  mean  by 
the  word  "  sail,"  and  its  effect  is  to  give  that  word  a 
peculiar  sense.  The  vessel  here  had  cleared,  and  had 
also  every  requisite  to  make  her  ready  for  sea,  on  the 
1st  of  September.  She  did,  therefore,  constructively  sail 
on  the  1st.  In  Ridsdale  v.  Newnham  (a),  the  ship  had  not 
obtained  her  clearances  on  the  last  day.  So,  in  Pitte* 
grew  v.  Pringle  (6),  there  was  no  period  on  the  last  day, 
st  which  the  ship  was  ready  for  sea.  In  Lang  v.  An- 
derdon  (c),  the  question  turned  upon  an  actual  sailing. 


1  Denman  C.  J.  This  is  an  action  on  a  time  policy,  the 
warranty  being,  not  to  sail  foreign  after  the  time  limited 
in  the  Liberal  Premium  Club  rules.  I  feel  great  doubt  on 
the  first  question  raised  for  the  defendant,  namely,  whe- 
ther the  rules  can  be  referred  to  for  any  purpose  but  to 
ascertain  the  times  to  which  the  vessel  is  restricted  in 
sailing  to  different  parts  of  the  world.     But  if  the  ninth 

(a)  3  Af.  $  S.  456.         (6)  ZB.$  Ad.  514.        (c)  3  B.%  C  495. 
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1834.  article  of  warranty  is  to  be  considered  as  referred  to  by 
the  policy,  the  question  then  is,  whether  that  warranty 
has  been  complied  with.  (His  Lordship  then  read  it) 
By  this  regulation  the  time  of  clearing  is  to  be  deemed  the 
time  of  sailing  "  provided  the  ship  is  then  ready  for  sea." 
It  certainly  is  most  convenient  for  both  parties  to  have 
such  a  stipulation  as  this,  that  the  time  of  sailing  may 
be  referred  to  a  period  of  time  capable  of  being  ascer- 
tained by  both ;  and  the  time  of  clearing  is  such  a 
period.  The  simple  question  then  is,  whether  the  ship 
was  ready  for  sea  when  she  was  cleared  ?  Now-  at  that 
time  there  was  a  crew  engaged,  but  where  they  wt*e> 
whether  within  ten  miles  or  forty,  does  not  appear*  It 
cannot  be  said  that  the  ship  was  ready  far  sf*  when  she 
had  only  the  master,  mate,  one  seaman  and  tvojboya  on 
board,  and  could  not  get  down  the  Liffey  without  assist* 
ance.  I  think  the  rule  as  to  an  extension  of  the  time  of 
aaUing  does  not  apply  to  this  policy,  and  if  it  did,  that 
the  facts  here  do  not  entitle  the  plaintiff  to  claim  the  be- 
nefit of  it, 

Littuedale  X  There  was  no  sailing,  in  this  case,  aor 
cording  to  the  ordinary  sense  of  that  word,  by  the  1st  of 
September.  Then  the  question  is,  first,  whether  the  ninth 
warranty,  which  gives  a  different  interpretation  of  the 
term  "  sail"  is  to  be  considered  as  inserted  in  this  policy  ? 
and  I  think  we  ought  not  to  construe  the  policy  so 
strictly  bm  to  hold  that  warranty  excluded.  The  next 
question  is,  whether  the  assured  complied  with  the  con* 
dition  of  sailing,  according  to  that  warranty  ?  At  the 
time  when  the  clearances  were  obtained  the  crew  were 
not  actually  on  board ;  it  does  not  appear  how  that  hap- 
pened ;  whether  they  were  ready  to  come  on  board  when 

it 
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it  was  thought  proper  to  call  for  them,  or  whether  they  <  1884. 
were  at  a  distant  place,  or  dispersed  over  the  town  or  "  ~ 
harbour  of  Dublin ;  at  all  events  they  were  not  on  board.  *  «gamu 
Then  we  have  to  enquire,  whether  the  words  "  time  of 
clearing/'  in  the  warranty,  are  to  be  considered  as 
giving  a  continuing  protection  down  to  the  time  when 
the  crew  joined  the  ship ;  and  I  rather  think  that  the 
words  ought  not  to  be  restrained  to  the  actual  time  of 
clearance,  but  that  the  "clearance"  is  a  continuing  thing, 
and  over-rides  the  whole  time  down  to  the  period  on  the 
1st  of  September  when  the  complete  crew  was  on  board. 
On  the  other  point,  whether  the  assured  can  now  take 
advantage  of  the  rule  allowing  an  extension  of  thfe  time 
on  payment  of  a  higher  premium,  I  entertain  no  doubt. 
The  claim  to  do  so  is  attended  with  innumerable  diHP- 
c*lties. 

Taunton  J.  The  policy  warrants  that  the  ship  shall 
not  u  sail  foreign*'  after  the  times  limited  by  the  Liberal 
Premium  Club  rules :  that  is  a  warranty  that,'  as  to  hi?r 
time  of  sailing,  she  shall  conform  to  those  rules ;  and', 
by  one  of  the  rules,  it  is  provided,  that  no  vessel  insured 
shall  sail  to  any  port  in  British  America  from  a  port  in 
Ireland,  after  the  1st  of  September.  Then  the  simple 
question  is,  did  this  ship*  sail  after  the  1st  of  September  or 
not  ?  Had  she  actually  sailed  on  that  day  ?  I  think  not,' 
because,  on  that  day,  after  arriving  at  the  Pigeon  Hole, 
she  remained  stationary,  and  did  not  proceed  to  sea. 
Then  my  Lord  has  expressed  a  doubt  whether  the  ninth 
article  of  warranty  ought  to  be  taken  into  consideration 
in  construing  this  policy.  I  rather  think  that  it  ought ; 
but,  giving  the  plaintiff  all  the  advantage  of  it,  I  still 
think  he  is  not  entitled  to  recover.     By  that  regulation 
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18M.       tbe  lime  of  clearing  is  to  be  deemed  the  time  of  sailing, 
_  provided  the  ship  is  then  ready  for  sea,    I  cannot  refer 

jw»«  that  word  then  to  anything  but  the  point  of  time  when 
the  clearance  was  obtained :  if  she  bad  not  her  whole 
crew  on  board  when  the  ship  was  cleared,  she  was  not 
"  then  ready  for  sea"  according  to  the  warranty.  Pit* 
tegrem  v.  Pringle  goes  the  whole  length  necessary  for 
determining  this  case.  Parke  J.  (a)  there  says, "  The  vea» 
sel  certainly  had  not  every  thing  ready  for  the  perform* 
aace  of  her  voyage  on  the  1st  of  September,  nor  could  it 
be  said,  when  she  got  under  sail,  that  nothing  remained 
to  be  done  afterwards;  for  she  had  to  take  cm  board 
what  was  material  for  the  prosecution  of  the  voyage,  a 
larger  portion  of  ballast."  So  here,  the  ship  had  net 
every  thing  ready  for  the  performance  of  her  voyage* 
because  she  had  not  her  full  crew:  as  in  that  esse 
a  larger  quantity  of  ballast  was  wanted,  so  here  the 
veswel  required  a  larger  number  of  men.  I  come  to  the 
present  conclusion  with  the  more  confidence,  because 
th  ere  is  no  ease  that  conflicts  with  it  Of  Lang  v.  An* 
derdon  (ft),  where  the  vessel  was  held  to  have  sailed,  it 
7$  sufficient  to  say,  as  Littledale  J.  observes  in  PittegreW 
v.  Pringle  (a),  that  she  was  on  her  voyage  in  the  regular 
course  for  ships  of  that  size,  on  the  dsy  warranted. 

Patt£90N  J.  I  am  also  of  opinion  that  the  plaintiff 
cannot  recover.  Supposing  that  the  ninth  clause  of 
warranty  is  to  be  considered  as  forming  part  of  the 
policy,  I  think  tbe  vessel  was  not  ready  for  sea  accord* 
ing  to  that  clause.  The  words  "  then  ready  for  sea," 
must  be  referred  to  the  31st  of  August,  when  she  ob- 

(a)  3*.  t  Ad.  422,  (t)9£.i<7.49l. 
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tained  her  clearances,  and,  at  that  time,  the  crew  appear  1654. 
to  have  been  wandering  about  Dublin.  They  were, 
indeed,  engaged;  but,  if  that  were  held  sufficient,  it 
might  as  well  be  said  that  a  ship  was  ready  for  sea  if  a 
cargo  was  procured  bat  not  on  board.  I  have,  how- 
ever, a  very  great  doubt  indeed  whether  the  ninth  clause 
of  warranty  is  incorporated  in  the  policy.  This  is  a 
time  policy,  not  a  policy  on  the  voyage.  There  were  a 
number  of  places  to  which  she  might  sail,  and  the  rules 
ascertain  the  times  for  sailing  to  those  places.  It  ap- 
pears to  me  that  the  policy  refers  plainly  to  the  times  of 
tailing  so  pointed  out,  and  not  to  the  regulation  which 
declares  what  shall  be  evidence  of  the  ship  having 
sailed. 

Nonsuit  to  be  entered. 


The  Kino  against  The  Inhabitants  of  St.  Maby- 
at-the- Walls,  Colchester, 
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Jan.  22d. 


QN  appeal  against  an  order  of  two  justices,  whereby  JjjfJJ'jJL** 
Thomas  Lester,  his  wife  and  children,   were  re-  J8"»^e"nf 

in  the  local 

moved  from  the  parish  of  Stratford  St.  Mary,  in  the  militia,  hired 

V  J  *  himself  to  the 

county  of  Suffolk,  to  the  parish  of  St.  Mary-at-the-Watts*  Colonel  of  his 
in  the  borough  of  Colchester ;  the  sessions  confirmed  the  wrTe  for  a  year, 


order,  subject  to  the  opinion  of  this  Court  on  the  fol-  J^eTthct 
lowing  case:—  XfjS** 

The  pauper's  father  had  gained  a  setdement  in  the  1fm^Jh^a7" 
parish  of  St.  Mary-aUthe-Walls.    In  the  year  1811,  the  ^?*ledJ[£ 

continued  in 
training  till  the  19th  of  May.  During  that  time  the  pauper  was  trader  military  control, 
though  he  also  served  the  Colonel  as  an  in-door  servant.  While  the  regiment  was 
assembled,  he  received  pay  from  the  crown,  and  also  his  wages  from  his  master:  Held, 
that  the  pauper  gained  a  settlement  by  hiring  and  service,  the  fret  of  his  being  a  militia- 
«Wm  haying  been  known  to  the  master  at  the  time  of  the  hiring. 

S  X  2  pauper 
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1884.       pauper  was  a  private  in  the  1st  regiment  of  Essex  Local 
"  Militia,  commanded  by  Colonel  Strvtt.     On  the  24th  of 

against  April  1811,  the  regiment  was  assembled  for  training  at 
antiof  Colchester j  and  continued  there  in  training  till  the  15th 
the- Walls,"  of  May  following,  up  to  which  day  the  pauper  was  a 
oLCHssTM.  jymjjjjjg,.  Upon  ^g  permanent  staff  of  the  regiment. 
On  the  16th  of  the  same  month,  the  pauper  then 
being  off  the  permanent  staff,  Colonel  Stmtt,  who 
knew  that  the  pauper  was  in  the  local  militia,  hired 
him  for  a  year  at  the  wages  of  10/.  The  pauper 
served  the  Colonel  under  that  hiring.  He  resided  in 
the  parish  of  St.  George,  Hanover  Square,  in  London, 
until  the  4th  of  May  1812,  upon  which  day  the  regi- 
ment was  again  assembled  for  training  at  Colchester. 
Colonel  Strutt  went  there  to  take  the  command,  and  the 
pauper  accompanied  him,  and  was  reported  as  belong- 
ing to  the  regiment.  Each  officer  being  by  the  rules  of 
the  service  allowed  a  soldier  from  the  ranks  as  a 
personal  servant,  the  pauper  was  chosen  by  the  Colonel 
to  be  his  servant.  The  regiment  continued  to  do  duty 
at  Colchester  till  the  19th  of  May  in  that  year,  during 
which-  time  the  pauper  was  under  military  control,  but 
he  was  only  paraded  once,  and  served  the  Colonel 
during  the  whole  period  as  an  indoor  servant.  The 
puuper  received  pay  from  the  Crown  whilst  the  regi- 
ment was  assembled ;  he  also  received  his  wages  from 
his  master  for  the  same  period.  Upon  the  16th  at  May 
1812,  the  Colonel  paid  the  pauper  his  wages  of  102.,  and 
upon  that  day  hired  him  for  a  year  from  that  time  at 
the  wages  of  14/.  the  year.  Under  this  second  contract, 
the  pauper  continued  in  the  service  of  Colonel  Strittt 
till  November  1812,  when  he  was  discharged;  having 
remained  from  the  16th  to  the  19th  of  May  1812,  at 

Coldiester, 
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Colckester%  under  military  control,  serving  the  Colonel       183*. 
as  before  mentioned.  

The  K150 

ngamst 

Austin  and  Palmer,  in  support  of  the  order  of  sessions.        ants  of 
The  pauper,  being  a  local  militia-man,  could  make  only  a    ^^w*  ™»T 
conditional  contract  to  serve  for  a  year ;  viz.,  provided  he    Coioum* 
was  not  called  upon  to  do  duty  in  the  militia.     Here, 
in  fact,  during  the  first  year  for  which  he  was  hired, 
he  was  called  oii  to  serve  ns  a  militia-man,  and  was 
subject  to   the  control   of  the  Crown   during  eleven 
days  of  that  year.     There  was  neither  hiring  for  a 
year,  nor  a  year's  service  under  the  contract.     Under 
the  second  contract,  there  was  not  a  year's  service. 
[Pattesan  J.    The  master,  at  the  time  of  hiring,  knew 
that  the  pauper  was  in  the  local  militia;  and  the  52  G.  3. 
c.  38.  s.  65*  enacts,  that  no  service  under  that  act  of 
any   apprentice    shall    be  deemed    an    absence    from 
'  service,  or  a  breach  of  any  agreement  as  to  service, 
or  absence  from  service,  in  any  indenture  of  apprentice* 
ship.     The  very  point  now  raised  was  decided  in  Rex  v. 
Elmley  Castle,  (a)]    That  case  is  inconsistent  with  Rex  v. 
Taunton  St.  James(b),  where  the  judges,  after  an  elaborate 
argument,  decided  that  that  section  of  the  Militia  Act 
applied  only  to  contracts  existing  at  the  time  of  the  ballot 
or  enrolment,  and  not  to  contracts  subsequently  made. 
In  Rex  v.  Elmley  Castle  {a)  the  sixty-second  section  of  the 
Militia  Act,  52  G.  3.  c.  68.,  was  not  adverted  to;  but  in 
Rex  v.  Taunton  St.  James  (6),  it  was  observed  by  BayleyJ. 
that  that  section,  which  enacts  that  the  enrolment  of  ser- 
vants shall  not  vacate  or  rescind  contracts  between  master 
and  servant,  except  in  certain  cases,  applies  to  contracts 
existing  at  the  time  of  the  enrolment;  for  such  contracts 

(a)  3JB.4;  *** S26-  (*)  9^*c«  *31* 

1  3  X  S  only 
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1894.       only  could  be  vacated  or  rescinded  by  the  enrolment; 

and  that  the  sixty-third  section,  which   provides  that 

again*       no  ballot,  enrolment,  and  service  under  that  act,  shall 
The  Inhabit. 

ams  of       extend  to  make  void,  or  in  any  manner  to  affect  any 

St.  Majly-at*  , 

•to-Wall*  contract  of  service,  notwithstanding  any  agreement  in 
****  such  contract,  and  that  no  service  under  that  act  of 
any  servant  shall  be  deemed  or  taken  to  be  an  absence 
from  service,  or  a  breach  of  any  agreement  as  to  any 
service  or  absence  from  service,  &c,  applies  only  to  the 
same  class  of  contracts.  In  Rev  v.  Elmley  Castle  (a), 
the  case  of  Rex  v.  Tatmton  St.  James  (b)  was  sot  much 
noticed.  {Taunton  J.  Parte  J.  did  refer  to  and  dis- 
tinguish that  case;  be  says,  "in  Rex  v.  Taunton  St. 
James,  the  objection  was,  that  the  pauper  was  not,  when 
he  hired  himself,  capable  of  making  an  absolute  con* 
tract  to  serve  for  a  year ;  and,  therefore,  having  made 
such  contract  without  reference  to  his  liability  as  a 
militiaman,  he  was  not  lawfully  hired  for  a  year,  and 
gained  no  settlement.  But  here,  the  pauper  did  com- 
municate the  fact  of  his  being  a  militia-man  to  the 
master."  Pattesan  J.  The  pauper,  if  he  had  not 
informed  the  master  at  the  time  of  the  hiring  that  be 
•  was  a  local  militia-man,  would  have  made  an  absolute 
contract  which  he  had  no  power  to  make ;  but  here  the 
master  was  aware  of  that  fact]  Then  the  hiring  was 
conditional,  and  the  event  contemplated  in  the  con* 
dition  occurred  during  the  year  for  which  the  pauper 
was  hired ;  and,  therefore,  there  was  no  yearly  hiring. 
[Denman  C.  J.  As  the  master  knew  that  the  pauper 
was  liable,  during  the  year,  to  be  called  on  to  serve  in 
the  militia,  did  he  not,  during  the  time  for  which  the 

(a)  3B.$  Ad.  826.  (6)  9  B.  f  C.  8S1. 

pauper 


Hie  Knro 
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pauper  was  actually  serving,  dispense  with  his  service  ?] 
That  is  the  question,  and  Rex  v.  Westerleigh  (a),  and 
Rex  v.    Winchcombe  (b\  will  be  relied  upon  in  sup-       <*«** 

The  Inhabit* 

port  of  that  position;  but  those  cases  were  spoken        ants  of 
of  with  disapprobation  by  Lord  ElUnborough  in  Rex  v.    ^.Waui, 
BeauJ ten.  (c)  C*******; 

Knox,  contra  was  stopped  by  die  Court. 

Denman  C.  J.  In  jfar  v.  £2mfey  Castle  (<f ),  Ifef  v. 
Taunton  St.  James (e)  was  clearly  before  the  Court;  it 
was  cited  by  the  counsel,  and  referred  to  by  one  of  the 
judges.  Those  cases  were  decided  within  the  space  of 
thfet  years  of  each  other,  and  my  brother  Liitledale  con- 
curred in  both  judgments.  The  ground  of  distincti6n 
taken  in  Rex  v.  Ebrdey  Castle  is  very  satisfactory.  This 
case  falls  within  it,  and  the  pauper,  therefore,  gained  * 
settlement  by  his  service  with  Colonel  StrtttL  The  order 
of  sessions  must  be  quashed. 

LmxEDALE,  Taunton,  and  Patteson  Js.,  con- 
curred. 

Order  of  sessions  quashed. 

(a)  A*»  A  C.  753.  (ft)  D<*J.  $91. 

(c)  5M.tS.229.  (<f)  5B.fJd.826. 

(<)  9B.$C.SSl. 


SX4 


CASES  ik  HILARY  TERM 


Joi*>  99d» 

"Where  an  in- 
strument is  not 
required  by  law 
to  be  stamped 
within  a  par- 
ticular  time 
after  its  execu- 
tion, the  Court, 
upon  it*  being 
offered  in  evU 
dence,  will 
not  inquire 
when  the  stamp 
was  affiled, 
nor,  if  a  penalty 
was  incurred, 
whether  the 
proper  penalty 
was  paid  on 
the  stamping. 

An  indenture 
of  apprentice- 
ship, without 
premium,  was 
executed, 
Jpril  27ih 
1825,  but  not 
stamped  till 
July  1852, 
when  a  1/. 
stamp  was  put 
on  it,  and  a  51. 
penalty  paid. 
Afterwards  a 
double  d  uty 
(2/.)  was  paid. 
The  indenture 
was  offered  in 
evidence,  to 
prove  the  r  Settle- 
ment of  a    pau- 
per by  serv  ce 
under  it.  Held, 
that  as  it  w  as 
nor  within  slat. 
8  Arva.  c.  9. , 
which  limits 
the  time  for 
stamping    t- 
oenuires,     ne 
Court  wa    ao>t 
called  up      to 
notice  the 
circumstances 
under  which 
the  sumps  were 
affixed. 


The  King  against  The  Inhabitants  of  Preston. 

(")N  appeal  against  an  order,  removing  John  Chaplin 
from  the  parish  of  Monks  Eleigh  to  the  parish  of 
Preston,  both  in  the  county  of  Suffolk,  the  sessions  con- 
firmed the  order  subject  to  the  opinion  of  this  Court  on 
,  the  following  case : — 

The  pauper,  John  Chaplin,  by  indenture  dated  the 
27th  of  April  1825,  was  bound  apprentice  for  six  years 
to  Robert  Cousins  of  Monks  Eleigh  There  was  no  pre- 
mium, and  the  indenture  at  the  time  of  the  binding,  and 
until  the  6th  of  July  1832,  had  no  stamp.  The  pau- 
per served  the  six  years  under  the  indenture,  residing  all 
the  time  in  Monks  Eleigh.  On  the  6th  of  July  1832,  1/. 
for  the  stamp,  and  5/.  for  the  penalty,  were  paid  to  the 
commissioners  of  stamps,  who  caused  the  indenture  to 
be  stamped  with  a  1/.  stamp,  and  a  receipt  to  be  duly 
written  thereon  for  the  sums  of  1/.  and  5l.  respectively. 
These  sums,  as  appeared  by  the  cross-examination  of  the 
overseers  of  Preston,  were  provided  and  paid  by  the  ap- 
pellant parish.  This  evidence  was  received  subject  to 
an  objection  by  the  appellants9  counsel  to  its  admissibility. 
On  the  18th  of  August  1832,  the  pauper  gave  a  written 
notice  to  his  former  master  R.  C.  to  procure  the  inden- 
ture to  be  stamped  with  the  double  duty,  (a)  The 
master  refused,  and  in  consequence  of  such  refusal  the 
pauper,  on  the  5th  of  September  1832,  signed  a  written 
request  to  the  commissioners  of  stamps  to  affix  the 
double  duty,  and  paid  them  the  further  sum  of  1/., 
and  a  second  1/.  stamp  was  accordingly  affixed  to  the 
indenture. 


(a)  See  tut.  SO  O.  %  c.  45.  «.  6. 
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The  question  for  the  opinion  of  the  Court  was,  whe-  183*. 
ther  or  not  the  pauper  gained  a  settlement  by  his  service  ,_.  ~ 
under  this  indenture.  agm** 

IfcelnhakJU 
ants  of 

Austin  and  Gurdon  in  support  of  the  order  of  sessions.  ***■*>»• 
The  indenture  is  void,  because  it  was  not  duly  stamped. 
It  was  not  rendered  valid  by  the  payment  of  the  1/. 
duty  and  5/.  penalty,  nor  by  the  payment  of  the  two  1/. 
duties.  The  duty  of  1/.  is  imposed  on  indentures  where 
no  premium  is  given,  by  the  55  G.  3.  c.  184.  That  act 
repeals  the  duties  granted  by  former  statutes;  but  enacts 
(5.  8.),  that  all  the  powers,  provisions,  clauses,  regula- 
tions, directions,  and  penalties  contained  in  and  imposed 
by  the  several  acts  relating  to  the  duties  thereby  repealed, 
shall  be  of  the  some  force  and  effect  with  respect  to  the 
duties  thereby  granted,  as  far  as  the  same  are  or  shall 
be  applicable,  and  shall  be  applied,  &c,  so  far  as  the 
same  shall  be  consistent  with  the  provisions  of  that  act,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  the 
same  had  been  therein  repeated  and  specially  re-enacted. 
Rex  v.  Chipping  Norton  (a)  shews  that  the  provisions 
and  penalties  of  former  stamp  acts  were  considered  to 
be  kept  in  force  by  44  O.  S.  c.  98.,  which  repealed 
former  duties,  but  contained  a  clause  similar  to  that  just 
cited.    And  in  Rex  v.  Church  Hulme(b)  it  was  expressly 

held 

(a)  5B.  $  A.  412. 

(J)  HEX  v.  The  Inhabitants  of  CHURCH  HULME.       Jfojr*8tb,issi. 

Ok  appeal  against  an  order  of  two  justices,  whereby  Thomas  Longstaff",  and   The  55  <*•  *• 
his  wife  and  two  children,  were  removed  from  Church  Hulme  to  Nether  TtDtai^e 
Khulsford  in  the  County  of  Chester,  the  sessions  quashed  the  order,  subject  vision  of  8  Anrn. 

to  ^  9.  as  to  the 
time  for  stamp- 
ing indentures  of  apprenticeship ;  and,  therefore,  an  indenture  of  apprenticeship,  (a  pre- 
mium having  been  paid  with  the  apprentice,)  must  be  stomped  with  the  ad  valorem  duty, 
within  the  time  prescribed  by  the  statute  8  Ann.  c,  9. «.  36,  37, 38.,  and  if  not  so  stamped 
is  wholly  void. 


The  Kmo 
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held  that  the  provisions  of  the  statute  8  Anne,  c.  9„  and 
of  other  stamp  acts,  were  kept  in  force  by  the  44  G,  S. 
again*       c,  98.,  and  the  subsequent  acts  relating  to  stamps.    Now 
ante  of       here,  the  stamps  imposed  are  to  be  considered  as  a  deed 
P"moK'  stamp, 


to  the  opinion  of  this  Court  on  a  case,  by  which  it  appeared  tliat  the  pauper, 
by  indenture  of  the  90th  of  September  1890,  bound  himself,  with  the  eon. 
sent  and  approbation  of  his  father,  to  serve  Peter  Orme,  then  residing  in 
the  appellant  township,  as  an  apprentice,  for  fit e  years;  and  Peter  Orme  in 
consideration  of  the  sum  of  10/.,  which  was  given  with  the  apprentice, 
covenanted  to  instruct  htm,  he.  Under  this  indenture,  which  was  duly 
executed  by  all  the  proper  parties,  the  pauper  served  his  master  in  the  appel- 
lant township  upwards  of  three  yean.  The  indenture  was  not  stamped 
until  after  the  order  was  made  for  the  removal  of  the  pauper  and  within 
a  few  days  of  the  sessions,  when  it  was  stamped  at  the  instance  of  the  in- 
habitants of  the  respondent  township,  and  not  of  any  of  the  parties  to  the 
indenture,  though  they  were  living.  The  sessions,  on  production  of  the 
indenture,  finding  that  it  had  been  stamped  with  the  proper  doty  stamp 
required  by  55  &  3.  c.  184.  sen.  A,  part  I.,  (viz.  1/.),  upon  payment  of 
a  penalty  of  5/.,  within  a  few  days  before  the  trial  of  the  appeal,  quashed 
the* 


CoUman  and  J.  H.  Lloyd  in  support  of  the  order  of  sessions.  The 
indenture  was  void,  because  it  was  not  stamped  within  the  time  required  by 
the  statute  8  Ann.  c  9.  By  the  44  G.  3.  c,  98.  all  the  nnmerous  duties  upon 
indentures  then  in  force  were  repealed  after  the  10th  of  October  1 804*  and  one 
consolidated  duty  imposed  in  lieu  thereof.  The  duties  in  force  before  that 
time  were  of  two  kinds.  1st  The  deed  stamp  or  duty  upon  the  instru- 
ment :  2d.  The  premium  stamp  or  ad  valorem  duty  upon  the  premium 
contracted  for  with  the  apprentice.  By  the  5  W.  $  M,  c.  21.  j.  S.  a  duty 
of  6<L  was  imposed  on  the  indenture;  and  unless  the  paper  or  parchment  was 
stamped  before  it  was  written  upon,  it  could  be  scamped  afterwards  only  by 
payment  of  the  duty  and  a  penalty  of  5L  Several  acts  followed  imposing 
further  duties  and  penalties.  By  37  G.  S.  c.  136.  the  penalties  wexeoon- 
solidated,  and  the  commissioners  were  required  by  «.  2.,  where  no  duty  had 
been  paid,  or  less  than  was  due,  to  affix  the  stamp,  on  payment  of  the  duty, 
and  one  penalty  of  10/.  only  for  every  skin  of  parchment,  &c.  This  is 
the  last  stamp  act  which  specifies  any  particular  sum  as  a  "penalty,"  and 
this  remained  in  force  at  the  passing  of  the  44  G.  S.  c  98.  But  by 
section  8.  of  that  act,  every  penalty,  dee.,  for  any  offence  committed  against 
any  act  in  force  before  or  on  the  10th  of  October  1 804,  for  securing  the  duties 
under  the  management  of  the  commissioners  of  stamps,  and  the  several 

clauses' 
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stamp,  and  as  a  stamp  on  an  indenture  without  premium, 
under  SB  G.  3.  c.  184.  {Sche&part  1.  tit.  Apprenticeship). 
The  deed  stamp  comes  within  the  provision  of  37  G.  3. 
c*  136.  j.  ?.,  by  which  the  commissioners  are  required, 

where 


The  Kzno 

against 

The  Inhabit* 

ants  of 

PftBROV. 


clause*  powers,  provisions,  directions,  matins,  and  tiring*  therein  contaixitd, 
are  declared  to  extend  to,  and  are  to  be  respectively  applied  and  put  in  exe- 
cution for  and  in  respect  of  the  several  duties  by  this  act  imposed,  in  as  full 
a  manner  to  all  intents  and  purposes,  as  if  all  and  every  the  said  clauses, 
&c^  wen  particularly  repeated  and  re-enacted  in  the  body  of  this  act  The 
other  stamp  acts  repealing  duties  previously  imposed  contain  similar  pro* 
visiona:  via.,  30G.S.C,  19.  a.  25. ;  16  G.  3.  c.  84.  a*  16* ;  23  G.  3. c.  58. 
#.  12.  ;35  GL  SU  *  3a  a.  S.}  37 6. 3.  e.  19.  #.  8.;  37  G.  8.  c.  90.  af.6.  &  9.; 
44  £.  3.  c.98.  a.  8. ;  48  G.  3.  ft  149.  s.  8.;  55  G.  3.  o  184.  a,  8.  Sinesr 
the  44  Q,  3.  c  98.,  as  well  as  since  the  37  G.  3.  c  136.,  the  commissioner* 
have  had  no  power  to-stamp  without  requiring  payment  of  a  penalty  of  Hft, 
as  well  as  the  duty  itself.  Then,  as  to  the  premium  doty,  that  was  imposed 
by  the  8  Ann,  c.  9.  a.  32.,  which  lays  certain  ad  valorem  duties:  by 
sections  36,  87,  and  38.  of  that  act,  the  times  are  specified  within  which 
every  indenture  shall  be  stamped  with  the  ad  valorem  duty  payable  by 
that  act;  and,  by  sect.  39.,  unless  so  stamped,  the  instrument  is  declared 
void.  By  the  20  G.  2.  c.  45.,  however,  relief  was  granted  under  the  fol- 
lowing conditions  and  restrictions.  By  sect.  5.  where  the  master  bad  ne- 
glected to  pay  the  duty  under  the  8  Arm.  c,  9.  as  required  by  that  act,  he 
was  enabled  to  get  it  stamped  within  two  years  after  the  expiration  of  the 
apprenticeship  (provided  no  prosecution  had  been  commenced  against  him 
fin*  such  neglect)  on  payment  of  doable  the  duty  required  by  the  8  Ann. 
c  9.  In  such  case  the  apprentice  wee  enabled  to  follow  his  trade,  and 
the  indenture  was  available  in  law,  and  might  be  given  in  evidence.  By 
sect.  6.,  where  the  master  had  neglected  to  pay,  and  upon  request  by  the 
apprentice  refused  to  pay  within  three  months,  and  the  apprentice  paid 
the  double  duty,  the  apprentice  might  sue  the  master  for  double  the 
premium,  might  be  discharged  from  his  indentures,  and,  by  sect.  7.,  have 
the  same  benefit  of  the  time  he  bad  served  as  he  might  have  had  in  case 
of  assignment  By  sect.  8.,  where  a  prosecution  had  been  commenced 
against  the  master,  if  the  apprentice  paid  the  double  duty  within  a  certain 
time,  then  he  was  to  be  allowed  to  follow  his  trade,  and  the  indenture  was 
made  available  in  law,  and  might  be  given  in  evidence.  In  Rex  v.  The 
Inhabitants  of  Chipping  Norton,  5  B.$A.  412.,  the  indenture  was  executed 
before  the  passing  of  the  44  G.  3.  c.  98.,  and  it  was  decided  that  it  was 
void,  because,  though  it  was  stamped  at  the  time  it  was  produced  in 
)  with  the  stamp  required  by  the  55  G.  3.  c.  184.,  it  had  not  been 

stamped 
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where  no  duty  has  been  paid,  or  less  than  was  due,  and 
the  accumulated  penalties  would  exceed  10/.  above  the 
duty,  to  stamp  the  instrument  upon  payment  of  the  proper 
duty  and  one  penally  of  10/.     Here  only  51.  have  been 


stamped  within  the  time  required  by  the  stat.  8  Ann.  c.  9.,  and  it  was 
held  that  the  pauper  by  serving  under  it  gained  no  settlement.  That  au- 
thority decides  the  present  case,  unless  it  can  be  shewn  that  the  provisions 
of  the  stat.  8  Ann*  have  been  repealed  by  some  subsequent  statute, 

<  Cottingkdm  eontra.  The  stat;  44  G*  S.  c.  98.  repeals  the  former  stamp 
acts.  [Lord  TtnUrden  C.  J.  It  repeals  the. duties  imposed  by  those 
acts,  but  it,  as  well  as  other  later  stamp  acts,  studiously  retains  all  the 
other  provisions.]  It  retains  them  so  far  as  they  are  not  altered  by  that 
act ;  but  the  provisions  in  question  are  of  thai  class  which,  asappearsrrora 
the  preamble,  the  act  was  intended  to  abolish.  Rex  ▼.  Chippuig  i&rias, 
5  B.f  A.  412.,  was  the  case  of  an  indenture  executed  before  the  passing 
of  the  44  G.  3.  c  98. 

Lord  TzNTsanxK  C.  J.  I  cannot  distinguish  this  case  from  Tfdj  v. 
C/Ujyping  Norton.  That  case  went  on  the  ground  that  the  provisions  of 
the  stat.  8  Ann.  o.  9.  were  in  force,  and  therefore  that  an  indenture  of 
apprenticeship  must  be  stamped  with  the  premium  stamp,  within  the  time 
required  by  that  statute.  That  case  is  decisive  of  the  present,  if  the  pro- 
visions of  the  stat.  9  Ann.  still  continue  in  force.  Now,  It  has  not  been 
shewn  that  they  are  repealed;  on  the  contrary,  it  appears  that  me  legisla- 
ture, in  the  statutes  repealing  duties  previously  imposed,  has  studiously 
retained  all  the  provisions,  clauses,  regulations,  directions,  dec.  contained 
in  the  several  acts  relating  to  the  duties  repealed.  lnat  being  so,  no  settle- 
ment was  gained  by  the  pauper  in  KnuiffonL  The  order  of  ■msirmi 
must  be  confirmed. 

LmLinALs  J.  I  think  the  provisions  in  question  are  continued  by 
SB  G.  3.  c  184. «.  8.,  as  well  as  by  the  preceding  acts. 

Pause  J.  The  respondents  were  bound  to  shew  either  that  th+Aj**^ 
in  Rex  v.  Chipping  Norton  was  wrong,  or  that  the  provisions  in  question 
in  stat  8  Ann.  e.  9.  had  been  repealed  by  some  act  since  44  G.  S.  c.  98. 
It  appears  to  me  that  neither  can  be  done. 


Tauxtom  J.  concurred. 


Order  of  sessions  confirmed. 


paid 


Paxsroir* 
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paid  as  a  penalty,  (a)   With  regard  to  the  second  stamp,        I8S4. 
if  it  was  in  die  nature  of  a  premium  stamp,  subject  to  the      ,_    ~ 
regulations  of  the  8  Anne,  c.  9.  (6),  the  payment  of  2/.,        °g«™t . 
the  double  duty,  does  not  set  up  the  indenture  as  a  valid        ants  of 
instrument     It  could  only  be  made  so  by  virtue  of  some 
of  the  provisions  on  this  head  in  20  G.  2.  c.  45.,  which 
are  kept  in  force  by  the  subsequent  stamp  acts,  like  the 
clauses  of  8  Anne,  c.  9.,  to  which  they  relate*     Now  of 
those  provisions  of  the  20  6.  2.  c.  45.,  the  only  ones 
applicable  to  the  facts  of  this  case  are  sections  6.  and  7.> 
and  these  merely  give  certain  remedies  and  advantages 
to  the  apprentice ;  they  do  not  render  the  indenture  avail- 
able unless  proceedings  have  been  taken  under  section  8* 
which  has  not  been  done  here. 

Biggs  Andrews,  and  Byle$>  contrit.-  In  Bex  v.  Chipping 
Norton  (c),  as  well  as  in  Bex  y.  Church  Hulme  (d),  a  pre- 
mium was-  paid,  and,  consequently,  those  oases  came 
within  the  provision  of  8  Ann.  c.  9,  sects.  37,  38,  39, 
which  require  that  all  indentures  containing  the  sum 
given  as  a  premium,  shall  be  indorsed  and  stamped  with* 
in  a  certain  time  after  date,  &c,  or  else  shall  be  void. 
That  is  the  distinction*  Where  an  instrument  is  to  be 
void  unless  stamped  within  a  given  time,  the  Court  will 
enquire   into    the  time  of  stamping;    otherwise  not. 

(a)  It  was  stated  that  this  arose  from  a  mistaken  practice  of  the  con> 
missioners  since  the  passing  of  the  44  G»  3.  c.  98.,  in  explanation  of  which 
reference  was  made  to  the  evidence  of  Mr.  Syket  before  the  parliamentary 
commissioners  of  revenue  inquiry.  See  Coventry  on  Stampt,  Appendix, 
p.  lx. 

(6)  The  duty  on  indentures  of  apprenticeship  with  a  premium,  Imposed 
by  8  Ann.  c.  9.  f.  32.,  and  at  first  given  only  for  five  years,  is  made  per- 
petual, with  the  powers,  provisions,  &c,  relating  to  it,  by  9  Ann.  a  21.  s.  7. 

(c)  5  B.  i  A*  412.  (d)  AnteY  1023,  note  (6). 

Here 


CASES  ik  HILARY  TERM 

Here  no  premium  was  paid,  and  therefore  the  provi- 
sions of  the  statute  of  Anne,  as  to  time,  do  not  apply. 
apart*       (They  were  then  stopped  by  the  Court) 

The  Inhabit- 
stittaf 

lto*0*  Denman  C.  J.  The  main  question  intended  to  be 
raised  does  not  arise.  When  an  act  of  parliament  re- 
quires a  stamp  to  be  affixed  within  a  certain  time,  and 
declares  that  die  instrument  shall  be  void  unless  stamped 
within  that  time,  it  may  be  necessary  to  enquire  into  the 
time  when  the  stamp  was  affixed ;  but  when  the  question 
is  merely,  whether  the  instrument  be  admissible  in  evi- 
dence as  bearing  a  stamp,  it  is  sufficient  if  it  has  the 
proper  stamp,  and  we  cannot  enquire  into  the  time  when 
it  was  affixed. 

Littledale  J.  The  rule,  as  to  receiving  documents 
in  evidence  is,  that  the  document,  at  the  time  when~  it 
is  produced,  should  have  the  proper  stamp  affixed. 

Taunton  J.  concurred. 

Patteson  J.  I  am  sorry  that  a  very  ingenious 
argument  has  been  thrown  away  in  this  case.  The 
courts  have  enquired  when  the  penalty  was  paid  in 
cases  where  that  was  material,  but  no  case  has  been 
pointed  out  in  which  they  have  asked  whether  the  right 
penalty  has  been  paid.  Suppose  no  penalty  at  all  had 
been  paid,  would  the  Court  enquire  into  that  circum- 
stance if  they  saw  that  the  document  had  a  proper 
stamp? 

Order  of  sessions  quashed,  (a) 

(•)  8m  2fe*  v.  Ide,  aB.fJd.  Sto 
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Uses,  Gent,  One,  &c,  against  M.  Morgan,     Thm**. 

__  tToniMyy  SSdL 

Executrix  of  A*  Morgan,  deceased. 
ASSUMPSIT  for  work  and  labour   done  by  the  After  the  pa»- 

a!  ingoftheact 

plaintiff  as  attorney  for  the  testator*    Plea,  that  the  for  the  uoU 

defendant  had  fully  administered,  and  that  she  had  not  cess,  2  w.  4. 

then,  nor  on  the  day  of  exhibiting  the  bill  of  the  plaintiff  in  directs,*"  that 

this  behalf,  or  at  any  time  since,  had,  any  goods  or  chattels  ^^°where 

which  were  of  A*  Morgan,  deceased,  at  the  time  of  his  ^ded  toxoid 

death,  in  her  hands  to  be  administered.    Replication,  ^^J^"1' 

that  the  defendant,  on  the  day  of  exhibiting  ike  bill  of  tie  *haii  be  com- 

menced  by  writ 

plaintiff  in  this  behalf,  had  divers  goods  and  chattels,  of  summons;*' 

an  executrix 

which  were  of  A*  Morgan,  deceased,  in  her  bands  as  pleaded,  to  an 
executrix  to  be  administered ;  and  upon  this  issue  was  sum^  piene 
joined.    At  the  trial  before  Patteson  J,,  at  the  Carmar-  ^^"^ 


l  no  1 

then  Spring  assizes  18SS,  the  plaintiff  proved  his  bill  of  °^£*£ 
costs  for  business  done  by  him  as  attorney  for  the  ^f  $e  n 
testator  to  the  amount  of  321.    The  defendant,  in  sup-  plaintiff  in  his 

replication 

port  of  the  plea  of  plene  administravit,  tendered  evidence  tendered  issue 

in  the  words  of 

of  various  payments  made  by  her  on  account  of  the  the  plea: 
testator  up  to  the  2Sd  of  February  1833,  when  the  de-  words' L/!i/**!j 
daration  was  filed.    The  plaintiff  put  in  the  writ  of  J^SIU 
summons,  which  appeared  to  have  been  sued  out  on  the  JJ^cwmto?" 
8th,  and  served  on  the  10th  of  December  1882.     In  it  u*  suit  by  writ 

of  summons, 

the  defendant  was  not  described  as  executrix.     The  and  not  the  fil- 
ing of  the  de- 
learned  Judge  was  of  opinion,  that  evidence  of  payments  claration;  and, 

therefore,  that 

made  by  the  defendant  after  the  service  of  the  writ  on  evidence  of 
her  was  inadmissible;  and  a  verdict  having  been  found  {^^executrix 
for  the  plaintiff  for  20/.  damages,  Chilton,  in  Easter  SSJ^S^ 
term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  j^^TL 
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1884.  ground  that  the  learned  Judge  had  improperly  rejected 
the  evidence  of  payments  made  by  the  defendant  after 
the  issuing  of  the  writ  of  summons,  but  before  the  filing 
of  the  declaration.  In  moving  for  the  rule  he  con* 
tended,  that  the  true  meaning  of  the  issue  joined  be- 
tween the  parties  was,  whether  the  defendant  had  any 
goods  of  the  testator  to  be  administered  on  the  day  of 
filing  the  declaration.  He  cited  Com.  Dig.  tit.  Admi- 
nistration, C.  2.,  (p.  340.),  to  shew  that  "  if  a  suit  be  com- 
menced by  one  creditor,  the  executor  may  pay  the  other, 
till  he  (the  executor)  has  notice  of  the  suit"  (referring 
to  Corbet*  case,  1  Leon.  312.  and  2  Leon.  60.);  also 
1  Iiolle's  Mr.  927.  tit.  Executor*,  T.  pi.  2.  and  1  Dyer, 
32  a.  note  2.  In  Com.  Dig.  tit.  Administration,  C.  2#, 
(p.  340.),  it  is  stated  that  an  arrest  upon  a  latitat,  sub- 
poena out  of  the  Exchequer,  &c,  is  not  notice,  if  it  do 
not  express  the  cause  of  action.  Here  it  is  consistent 
with  the  pleadings,  that  the  defendant  may  not  have  had 
notice  of  any  claim  against  her  in  her  character  of  ex- 
ecutrix until  the  filing  of  the  declaration. 

John  Evans  and  E.  V.  Williams  now  shewed  cause* 
The  plea  is  undoubtedly  informal,  and  would  have  been 
bad  upon  demurrer.  The  proper  form  of  pleading  would 
have  been  to  allege  that  at  the  time  of  the  commence* 
ment  of  the  suit  the  defendant  had  no  assets  to  administer. 
But  the  plea  is  sufficient  in  this  stage  of  the  proceeding. 
Before  the  act  for  uniformity  of  process,  2  W.  4.  c.  39., 
this  form  of  pleading  would  have  been  proper,  unless  the 
action  had  been  commenced  by  original,  in  which  case  it 
would  have  been  necessary  for  the  defendant  to  shew  that 
she  had  fully  administered  to  assets  before  the  commence- 
ment of  the  suit  Here,  both  parties  have  treated  the  ex- 
hibiting 
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hibiting  of  the  bill  as  the  commencement  of  the  suit.     .  18S4. 
Unless  the  expression  was  used  in  that  sense  by  the  de- 
fendant, her  plea  is  bad.     The  plaintiff,  by  not  replying 
the  issuing  of  the  writ,  and  the  service  thereof  on  the 
defendant,  and  that  she  then  had  assets,  treats  the  ex- 
hibiting of  the  bill  as  the  commencement  of  the  suit. 
The  words  "  at  the  time  of  exhibiting  the  bill/*  must 
mean  either  the  commencement  of  the  suit,  or  the  filing 
of  the  declaration,  or  they  must  be  wholly  insensible. 
If  they  mean  the  commencement  of  the  suit,  then,  the 
defendant  could  not,  under  this  plea,  shew  payments 
made  by  her  after  the  commencement  of,  but  before  she 
had  notice  of  the  suit,  for  that  would  not  be  the  matter 
in  issue.    If  she  had  intended  to  rely  on  such  payments, 
she  should  have  pleaded  accordingly.     In  Com.  Dig.  tit. 
Administration,  C.  2.,  (p.  340.)  citing  Dyer  82.  a.  (in 
margin),  it  is  said,  "  if  an  executor  has  paid  since  the 
action,  before  notice,  he  ought  to  plead  that  he  had  not 
notice  till  such  a  day,  and  plene  administravit  before : 
semble."    ILittledale  J.    It  would  seem  from  Com.  Dig. 
tit.  Pleader,  2  D.  9.,  (p.  565.),  that  before  the  pleadings 
were  in  English,  the  words  used  in  pleading  plene  ad- 
ministravit were  nulla  halet  bona  nee  habuit  die  impetra- 
tionis  biUcz  ;  and  Gewen  v.  Roll  (a)  is  cited,  where  such 
a  plea}  without  saying  nee  unquam  postea,  was  held  to 
be  bad.]   If  the  words  u  the  exhibiting  of  the  bill"  meant 
the  filing  of  the  declaration,  and  not  the  commencement 
of  the  suit,  the  plea  would  have  been  bad ;  because  any 
payment  made  by  an  executrix  after  action  brought  is 
a  devastavit.    The  words  of  the  plea  ought  now  to  be  so 
construed  as  to  make  it  a  valid  defence.    Supposing  the 
issue  tendered  by  the  replication  to  be  insensible,  the 

(a)  Cro.  Jac.  IS?. 

Vou  V.  3  Y  defendant 


Bus 
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J  834.       defendant  cannot  have  a  repleader,  because  she  made 
the  first  fault  in  pleading.     Tidd's  Pr.  9th  edit  921. 

Chilton  contra.  It  is  not  incumbent  on  the  defend- 
ant to  shew  that  the  words  in  the  plea  necessarily  mean 
the  time  of  filing  the  declaration.  It  lies  upon  the 
plaintiff,  who  has  tendered  the  issue  in  those  words,  and 
upon  [whom  the  proof  of  the  affirmative  lies,  to  affix 
some  definite  meaning  to  them.  Before  the  act  for  the 
uniformity  of  process,  the  exhibiting  of  the  bill  was 
synonymous  with  the  filing  of  the  declaration*  If  the 
plaintiff,  instead  of  tendering  issue,  had  replied  that  the 
.defendant  had  assets  at  the  time  of  the  commencement 
of  the  suit,  the  latter  might  have  rejoined  that  she  haft 
then  no  notice  of  action :  Dyer,  32.  a.  note  2.  The 
words,  if  they  have  any  meaning,  must  have  a  meaning 
analogous  to  that  which  they  had  in  courts  of  law,  before 
the  act  for  uniformity  of  process  passed,  and  that  was  the 
filing  of  the  declaration.  [Patteson  J.  In  all  personal 
suits  where  an  officer  or  prisoner  of  the  King's  Bench  was 
defendant,  the  course  of  proceeding  was  for  the  plaintiff 
to  exhibit  his  bill  against  the  defendant  without  suing  out 
any  original ;  but  as  the  Court  bad  no  primary  juris- 
diction in  actions  on  contracts,  when  such  an  action  was 
contemplated  against  a  person  not  privileged  as  an  officer 
or  prisoner,  the  course  was  for  the  plaintiff  to  cause  him 
to  be  arrested  on  a  fictitious  charge  of  trespass,  by  a  bill 
of  Middlesex  or  latitat;  upon  such  an  arrest,  the  defend- 
ant was  committed  to  the  custody  of  the  Marshal ;  and 
the  plaintiff  then  filed  his  bill  against  him  in  the  par- 
ticular suit,  and  thereby  commenced  that  suit]  If  the 
words,  "  exhibiting  the  bill,"  be  construed  to  mean  the 
commencement  of  the  suit,  the  effect  may  be  to  make 
the  defendant  liable,  although  she  may  have  exhausted 

the 
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the  assets  inlaying  debts  of  the  testator  after  the  com-       1834. 
mencement  of  the  action,  and  before  notice;  but  it  is 
clear  from  the  authorities  cited  in  moving  for  the  rule, 
that  executors  may  pay  debts  pending  a  writ  against 
them  if  they  have  not  notice  of  it. 

Dbnman  C.  J.  The  evidence  was  rejected  by  the 
learned  Judge  at  the  trial,  on  the  ground  that  the  issue 
joined  between  these  parties  substantially  was,  whether 
the  defendant  had  any  assets  before  the  commencement 
of  the  suit,  that  is,  the  suing  out  of  the  writ  of  sum- 
mons. The  words  the  exhibiting  of  the  bill  in  the  plea 
(in  this  sense)  state  a  defence  to  the  action ;  but  they  do 
not  if  they  are  understood  in  the  other  sense,  Jlling  the 
declaration*  I  think  we  must  understand  the  defendant 
to  have  used  them  in  that  sense  in  which  they  will  be 
effective.  And  considering  that  before  the  Uniformity  of 
Process  Act,  2  W.  4.  c.  39.,  the  words  "  the  exhibiting 
of  the  bill,9'  might  be  synonymous  with  the  words  "com- 
mencement of  the  suit,"  I  think  we  do  no  violence  to 
the  language  of  the  plea  by  putting  that  construction 
on  them.  The  evidence  tendered,  therefore,  was  imma- 
terial, and  was  properly  rejected  by  the  learned  Judge. 

Littledale  J.  Before  the  Uniformity  of  Process 
Act,  the  exhibiting  of  a  bill  was  generally  the  commence- 
ment of  the  suit.  That  expression,  when  used  in  plead* 
ing,  was  only  an  informal  mode  of  saying  "  the  com- 
mencement of  the  suit."  It  is  contended  now  that  it 
t>ught  not  to  be  understood  in  that  sense,  because  the 
commencement  of  the  suit,  since  the  act  for  uniformity 
of  process,  is  by  writ  of  summons,  and  not  by  exhibiting 
a  bill.  But  we  must  give  some  effect  and  meaning  to 
these  words,  as  used  by  the  parties  to  this  suit,  if  we  can. 
3  Y  2  They 
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1884.       They  certainly  have  not  the  technical  meaning  which 

~  they  formerly  had;   but  many  words,  which  formerly 

against        had  a  technical  meaning,  are  now  used  in  a  different 
Morgan. 

sense ;  and  the  popular  meaning  of  these  words  is,  the 

commencement  of  the  suit.  A  bill  and  declaration  were 
not  necessarily  the  same  thing:  the  bill  preceded  the 
declaration,  and  the  declaration  pre-supposed  a  bill. 
In  proceeding  against  a  member  of  the  House  of  Com- 
mons, or  against  a  prisoner  in  the  custody  of  the  mar- 
shal, the  bill  was  clearly  the  formal  commencement  of 
the  suit.  Whether  a  latitat  or  bill. of  Middlesex  was 
the  commencement  of  the  suit,  is  very  doubtful.  In 
Tidd's  Practice,  9th  edit.  p.  146.,  it  is  said  that  ■«  an- 
ciently the  process  in  trespass  was  founded  on  a  plaint 
or  queritur  entered  on  the  records  of  the  court;  and 
the  first  process  thereon  was  a  precept  in  the  nature 
of  an  attachment,  upon  which  the  sheriff  returned, 
either  that  he  had  attached  the  defendant,  or  that  he 
had  nothing  by  which  he  could  be  attached.  On  the 
latter  return,  if  the  defendant  did  not  appear,  there 
issued  a  bill  of  Middlesex;  and,  if  the  defendant  did  not 
reside  in  the  county,  a  latitat."  Though  the  language 
used  in  the  plea  is  not,  strictly  speaking,  applicable,  to 
the  existing  state  of  things;  yet,  as  the  plaintiff  did  not 
demur  to  the  plea,  but  tendered  an  issue  upon  it,  I 
think  that  it  may  be  taken  in  a  general  popular  sense  to 
mean  the  commencement  of  the  suit ;  and  if  that  be  the 
meaning,  then  evidence  of  payments  made  by  the  de- 
fendant between  the  service  of  the  writ  of  summons  and 
the  filing  of  the  declaration  was  inadmissible. 

Taunton  J.  It  has  been  said  that  an  executrix  may 
plead  to  an  action  by  a  creditor,  payment  of  debts  of  the 
testator  after  the  commencement  of  a  suit,  but  before 

she 


in  the  Fourth  Year  of  WILLIAM  IV.  1041 

she  had  notice  of  the  action ;  here,  however,  she  has  183*. 
not  done  so,  but  merely  pleaded  plene  administravit 
before  the  exhibiting  of  the  bill;  and  if  the  latter  words 
mean  the  commencement  of  the  suit,  the  only  question 
is,  whether  she  had  then  fully  administered.  Since  the 
passing  of  the  2.  W.  4.  c.  39.,  the  suing  out  of  the  writ 
of  summons  is  undoubtedly,  in  strictness,  the  com- 
mencement of  the  suit;  the  words  "exhibiting  the  bill" 
were  first  used  by  the  defendant  in  her  plea,  and  they 
must  be  understood  in  a  sense  appropriate  to  the  pur- 
pose of  making  the  plea  an  effective  defence.  So  con- 
struing them,  they  must  be  taken  to  mean  the  com- 
mencement of  the  suit  by  writ  of  summons.  We  do  no 
injury  to  the  defendant  by  supposing  that  she  meant  to 
plead  a  good  plea,  and  not  a  bad  one. 

Pattesok  J.  It  seems  to  me  that  the  plaintiff  has 
totally  failed  in  shewing  that,  before  the  late  act,  the  ex- 
hibiting of  the  bill  meant  the  filing  of  the  declaration. 
The  mode  of  pleading  the  Statute  of  Limitations  is  to 
aver,  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  exhibiting  of  the  bill  against  the  de- 
fendant. There,  the  exhibiting  of  the  bill  means  the 
commencement  of  the  suit  (a).  So  here,  the  defendant, 
by  stating  that  before  the  exhibiting  of  the  bill  she  had 
ully  administered,  pleaded  in  effect  "  that  she  had  fully 
administered  before  the  commencement  of  the  suit;"  and 
the  plaintiff^  by  taking  issue  upon  that  plea,  treated 
those  words  in  the  same  sense  (6).  The  rule  must  be 
discharged. 

Rule  discharged. 

(a)  Granger  v.  GeorgJ,  5  B.  «$■  C,  149. 

(A)  See  Woody,  Newton,  1  IrUu  HI.,  where  the  judgment  of  the  Court 
of  K.  B.  proceeded  on  a  similar  ground. 
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5«mr25ih.  Warmah  against  Faithfull. 


An  instrument   REPLEVIN.    The  declaration  charged  a  taking  of 

in  writing,  XX  °  ° 

whereby  a.  the  plaintiff's  goods  in  his  dwelling  house.  Avowry, 

agreed  to  let 

premises  to        that  the  plaintiff,  for  two  quarters  of  a  year  ending  the 

P,  for  seven, 

fourteen,  or  24th  of  June  1832,  held  the  dwelling  house  as  tenant 
yean  (com-  to  the  defendant  by  virtue  of  a  demise  thereof  to  the 
ChHtiwday  plaintiff,  at  the  rent  of  24/.  payable  quarterly,  and  that 
SS^SaJS  defendant  distrained  for  half  a  year's  rent  Plea,  thai 
yearly  *jj*  the  plaintiff  did  not  hold  and  enjoy  the  said  dwelling 
quarterly,  the     house  as  tenant  thereof  to  the  defendant  under  the 

first  payment  to 

be  made  at  the    supposed  demise.    At  the  trial  before  Tindal  C  J.,  at 

ensuing  Lady-  .  # 

day,  free  of  the  Surrey  Spring  assizes  1833,  it  appeared  that  the 
and  whereby  '  plaintiff  occupied  the  premises  under  the  following  in- 
to should  be' if  strument  signed  by  the  plaintiff  and  defendant,  and 
desirous  of        stamped  with  a  deed  stamp.     "  Memorandum  of  an 

puttiog  an  end  r  r 

to  the  agree.      agreement,  made  and  entered  into  this  28th  of  Ncvembet; 

meat  at  either 

of  the  terms       1831,  by  and  between  John  Faithfull  and  W.  Wurman^ 

before  specified,  m       . 

to  give  six  that  is  to  say,  he  the  said  </.  Faithfull  agrees  to  let  to  the 
and  that  be,  n.l  said  W.  JVarman9  for  a  term  of  seven,  fourteen,  or 
the«pences  of  twenty-one  years,  (commencing  at  Christmas-day  1851,) 

13fo°gehher  at  the  °Ption  of  the  said  W*  Warman,  two  attached 
°h^eterm!—  messuages  or  tenements,  with  the  gardens  thereto  be- 
is  a  lease,  and  longing,  situate  at  Kingston  Bottom  in  the  parish  of  Ham 
agreement  for  in  the  county  of  Surrey,  at  the  yearly  rent  of  24/.,  pay- 
able quarterly ;  the  first  payment  to  be  made  at  Lady- 
day  1832;  free  and  clear  of  all  rates,  taxes,  or  charges, 
whether  parliamentary,  parochial,  or  otherwise.  It  is 
also  agreed  that  TV.  Warman  is  to  paint  the  inside  of  the 
said  messuages  or  tenements  every  seven  years,  and  the 

outside 
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outside  every  five  years,  and  to  keep  the  said  messuages  1834. 
or  tenements  in  good  and  substantial  reparation ;  and  ' 
that  whatever  buildings  or  additions  may  at  any  time  agonist 
be  erected  or  built  on  the  said  premises  by  W.  fVarman 
shall  be  left  by  him  when  he  quits  possession  of  the  same, 
and  shall  not  on  any  account  be  removed ;  and  if  W. 
tVarman  should  be  desirous  of  putting  an  end  to  this 
agreement  at  either  of  the  said  terms  before  specified, 
he  hereby  binds  himself  to  give  to  the  said  John  Faithful 
she  months9  notice  in  writing  of  the  same.  Lastly,  it  is 
agreed  that  W.  Wurman  is  to  pay  all  the  expences  of 
preparing  lease  for  either  of  the  terms  above  stated." 
No  rent  had  been  paid.  It  was  objected  by  the  plaintiff 
that  this  instrument  did  not  amount  to  a  present  demise.1 
The  learned  judge  thought  that  it  was  a  lease,  and  di- 
rected a  verdict  to  be  taken  for  the  defendant,  for  12/., 
the  half  year's  rent;  but  reserved  liberty  to  the  plaintiff 
to  move  to  enter  a  verdict  for  4  guineas.  In  last  Easter 
term  plaintiff  obtained  a  rule  nisi,  on  the  ground  that 
the  circumstance  of  a  future  lease  having  been  stipulated 
for  was  conclusive  against  the  implication  of  any  present 
demise.    Dttnk  v.  Hunter  (a)  was  cited. 

Thesiger  now  shewed  cause.  The  instrument  in  ques- 
tion amounted  to  an  actual  demise,  and  not  to  a  mere 
prospective  agreement  for  a  lease.  The  general  rule  is, 
that  where  the  words  of  an  instrument  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall  , 
divest  himself  of  the  possession  and  the  other  come  into 
it  for  a  determinate  time,  such  words,  whether  they  run 
in  the  form  of  a  licence,  covenant,  or  agreement,  amount 

(a)  5B.fJ.322. 
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1854,       Here  no  premium  was  paid,  and  therefore  the  provi- 

sions  of  the  statute  of  Anne,  as  to  time,  do  not  apply. 

HmKxvq 
a/toft!*       (They  were  then  stopped  by  the  Court) 

The  Inhabit- 
ant! of 

*******  Denman  C.  J.  The  main  question  intended  to  be 
raised  does  not  arise.  When  an  act  of  parliament  re- 
quires a  stamp  to  be  affixed  within  a  certain  time,  and 
declares  that  the  instrument  shall  be  void  unless  stamped 
within  that  time,  it  may  be  necessary  to  enquire  into  the 
time  when  the  stamp  was  affixed ;  but  when  the  question 
is  merely,  whether  the  instrument  be  admissible  in  evi- 
dence as  bearing  a  stamp,  it  is  sufficient  if  it  has  the 
proper  stamp,  and  we  cannot  enquire  into  the  time  when 
it  was  affixed. 

Littledal*  J.  The  rule,  as  to  receiving  documents 
in  evidence  is,  that  the  document,  at  the  time  when*  it 
is  produced,  should  have  the  proper  stamp  affixed. 

Taunton  J.  concurred. 

Patteson  J.  I  am  sorry  that  a  very  ingenious 
argument  has  been  thrown  away  in  this  case.  The 
courts  have  enquired  when  the  penalty  was  paid  in 
cases  where  that  was  material,  but  no  case  has  been 
pointed  out  in  which  they  have  asked  whether  the  right 
penalty  has  been  paid.  Suppose  no  penalty  at  all  had 
been  paid,  would  the  Court  enquire  into  that  circum- 
stance if  they  saw  that  the  document  had  a  proper 
stamp? 

Order  of  sessions  quashed,  (a) 

to  8m  Ret  v.  Ide,  S4,  f  «**,  8to 
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Uses,  Gent,  One,  &c,  against  M.  Morgan,     n*nu* 

Jcsnuwry  SSd* 

Executrix  of  A.  Morgan,  deceased. 
A  SSUMPSIT  for  work  and  labour   done  by  the  After  the  pa»- 

XX  ing  of  the  act 

plaintiff  as  attorney  for  the  testator.  Plea,  that  the  for  the  urn- 
defendant  had  fully  administered,  and  that  she  had  not  cess,  s  w.  4. 
then,  nor  on  the  day  of  exhibiting  the  bill  of  the  plaintiff  in  directs,*"  that 
this  behalf,  or  at  any  time  since,  had,  any  goods  or  chattels  ^ii^Twhere 
which  were  of  J*  Morgan,  deceased,  at  the  time  of  his  j^^1^ 
death,  in  her  hands  to  be  administered.  Replication,  theb^fe^nt 
that  the  defendant,  on  the  day  of  exhibiting  tie  bill  of  ike  *ail  be  coin- 

"  menced  by  writ 

plaintiff*  in  this  behalf,  had  divers  goods  and  chattels,  of  summons;*' 

an  executrix 

which  were  of  A*  Morgan,  deceased,  in  her  bands  as  pleaded,  to  an 
executrix  to  be  administered ;  and  upon  this  issue  was  sumpsit,  piene 
joined.    At  the  trial  before  Patteson  J.,  at  the  Carman  ttno^u 
then  Spring  assizes  18SS,  the  plaintiff  proved  his  bill  of  °^^£ 
costs  for  business  done  by  him  as  attorney  for  the  *^.^e  Tbe 
testator  to  the  amount  of  32/.     The  defendant,  in  sup-  plaintiff  in  hi» 

replication 

port  of  the  plea  of  plene  administravit,  tendered  evidence  tendered  issue 

_  .       in  tbe  wordi  of 

of  various  payments  made  by  her  on  account  of  the  the  plea: 
testator  up  to  the  2Sd  of  February  1833,  when  the  de-  wo^g  exhUiHng 
claration  was  filed.    The  plaintiff  put  in  the  writ  of  Z»pSg*9 
summons,  which  appeared  to  have  been  sued  out  on  the  ™**£*e^^ 
8th,  and  served  on  the  10th  of  December  1882.     In  it  Jesuit  by  writ 

of  summons, 

the  defendant  was  not  described  as  executrix.     The  and  not  the  fil- 
ing of  tbe  de- 
learned  Judge  was  of  opinion,  that  evidence  of  payments  deration;  and, 

therefore,  that 

made  by  the  defendant  after  the  service  of  the  writ  on  evidence  of 
her  was  inadmissible;  and  a  verdict  having  been  found  by^cxecuuix 
for  the  plaintiff  for  20/.  damages,  Chilton,  in  Easter  ^  bluing 
term  hut,  obtained  a  rule  nisi  for  a  new  trial,  on  the  2$£j. 

around  declaration,** 
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1884.  ground  that  the  learned  Judge  had  improperly  rejected 
the  evidence  of  payments  made  by  the  defendant  after 
the  issuing  of  the  writ  of  summons,  but  before  the  filing 
of  the  declaration.  In  moving  for  the  rule  he  con- 
tended, that  the  true  meaning  of  the  issue  joined  be- 
tween the  parties  was,  whether  the  defendant  had  any 
goods  of  the  testator  to  be  administered  on  the  day  of 
filing  the  declaration.  He  cited  Com.  Dig*  tit.  Admi- 
nistration, C.  2.,  (p.  840. ),  to  shew  that  "  if  a  suit  be  com- 
menced by  one  creditor,  the  executor  may  pay  the  other, 
till  he  (the  executor)  has  notice  of  the  suit"  (referring 
to  Corbefs  case,  1  Leon.  812.  and  2  Leon.  60.);  also 
1  Iiolle's  Abr.  927.  tit.  Executors,  T.  pi.  2.  and  1  Dyer, 
32  a.  note  2.  In  Com.  Dig.  tit.  Administration,  C.  2., 
(p.  340.),  it  is  stated  that  an  arrest  upon  a  latitat,  sub- 
poena out  of  the  Exchequer,  &c.,  is  not  notice,  if  it  do 
not  express  the  cause  of  action*  Here  it  is  consistent 
with  the  pleadings,  that  the  defendant  may  not  have  had 
notice  of  any  claim  against  her  in  her  character  of  ex- 
ecutrix until  the  filing  of  the  declaration. 

John  Evans  and  E.  V.  Williams  now  shewed  cause* 
The  plea  is  undoubtedly  informal,  and  would  have  been 
bad  upon  demurrer.  The  proper  form  of  pleading  would 
have  been  to  allege  that  at  the  time  of  the  commence* 
ment  of  the  suit  the  defendant  had  no  assets  to  administer* 
But  the  plea  is  sufficient  in  this  stage  of  the  proceeding* 
Before  the  act  for  uniformity  of  process,  2  JV.  4.  c.  39., 
this  form  of  pleading  would  have  been  proper,  unless  the 
action  had  been  commenced  by  original,  in  which  case  it 
would  have  been  necessary  for  the  defendant  to  shew  that 
she  had  fully  administered  to  assets  before  the  commence- 
ment of  the  suit  Here,  both  parties  have  treated  the  ex- 
hibiting 
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Wbiting  of  the  bill  as  the  commencement  of  the  suit.        1834* 
Unless  the  expression  was  used  in  that  sense  by  the  de- 
fendant, her  plea  is  bad.     The  plaintiff,  by  not  replying 
the  issuing  of  the  writ,  and  the  service  thereof  on  the 
defendant,  and  that  she  then  had  assets,  treats  the  ex- 
hibiting of  the  bill  as  the  commencement  of  the  suit. 
The  words  "  at  the  time  of  exhibiting  the  bill/'  must 
mean  either  the  commencement  of  the  suit,  or  the  filing 
of  the  declaration,  or  they  must  be  wholly  insensible. 
If  they  mean  the  commencement  of  the  suit,  then,  the 
defendant  could  not,  under  this  plea,   shew  payments 
made  by  her  after  the  commencement  of,  but  before  she 
had  notice  of  the  suit,  for  that  would  not  be  the  matter 
-in  issue.    If  she  had  intended  to  rely  on  such  payments, 
she  should  Gave  pleaded  accordingly.     In  Com.  Dig.  tit. 
Administration,  C.  2.,  (p.  340.)  citing  Dyer  32.  a.  (in 
margin),  it  is  said,  "  if  an  executor  has  paid  since  the 
action,  before  notice,  he  ought  to  plead  that  he  had  not 
notice  till  such  a  day,  and  plene  administravit  before : 
semble."    ILittledale  J.    It  would  seem  from  Com.  Dig. 
tit.  Pleader,  2  D.  9.,  (p.  565.),  that  before  the  pleadings 
were  in  English,  the  words  used  in  pleading  plene  ad- 
ministravit were  nulla  habet  bona  nee  habuit  die  impetra- 
tionis  billces  and  Gewen  v.  Roll  (a)  is  cited,  where  such 
a  plea}  without  saying  nee  unquam  postea,  was  held  to 
be  bad.]   If  the  words  "  the  exhibiting  of  the  bill9*  meant 
the  filing  of  the  declaration,  and  not  the  commencement 
of  the  suit,  the  plea  would  have  been  bad ;  because  any 
payment  made  by  an  executrix  after  action  brought  is 
a  devastavit.    The  words  of  the  plea  ought  now  to  be  so 
construed  as  to  make  it  a  valid  defence.    Supposing  the 
issue  tendered  by  the  replication  to  be  insensible,  the 

(a)  Cro.  Jac.  IS?. 

Vou  V.  3  Y  defendant 
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Child 


pence."     The  learned  Judge  thought  the  sums  in  ques- 
against        tion  were  not  taken  for  keeping  in  pound,  impounding, 

CUAMBUtAlM*  _     • 

or  poundage  of  a  distress,  within  the  meaning  of  that 
statute;  but  told  the  jury  to  find  for  the  plaintiff,  if  they 
thought  the  sums  charged  and  taken  were  excessive. 
The  jury  found  for  the  plaintiff,  damages  one  farthing. 
The  learned  Judge  reserved  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  the  difference  between  Si.  9s.  6<L9 
the  sum  taken  by  the  defendants,  and  four  pence,  the 
sum  allowed  by  the  statute. 

Dunbar  in  this  term  moved  according  to  the  leave  re* 
served  (a).  There  was  a  sum  exceeding  four  pence  taken 
for  the  poundage  of  a  distress,  within  the  meaning  of  the 
stat  1  Ph.S?  M.  e.  12.  s.  2.;  for  so  long  as  the  goods 
distrained  continue  in  custody  of  the  law  they  are  im- 
pounded. The  51  G.  3.  c.  93.  $.  1.  enacts,  "  that  no 
person  making  any  distress  for  rent,  where  the  sum 
demanded  and  due  shall  not  exceed  20£  for  and  in 
respect  of  such  rent,  shall  have,  take,  or  receive  out  of 
the  produce  of  the  goods  distrained  upon  and  sold,  or 
from  the  tenant  distrained  on,  or  from  the  landlord,  or 
from  any  other  person  whatsoever,  any  other  or  more 
costs  and  charges  for  and  in  respect  of  such  distress 
than  such  as  are  fixed  in  the  schedule  thereunto  an* 
nexed,"  viz :  —  three  shillings  for  making  the  distress, 
and  two  shillings  and  sixpence  per  day  for  the  man  in 
possession :  but  that  statute  applies  only  to  cases  where 
the  sum  is  less  than  20/. 

Cur.  adv.  vult. 

(a)  Before  Denman  C.  J»,  LiuUdaU,  Taunton,  and  PaUuon  Jt> 

Dekhan 
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Denman  C.  J.  now  delivered  the  judgment  of  the       1834* 
Court 

We  are  of  opinion  that  there  should  be  no  rule  in  this 
case.  At  the  time  of  1  &  2  Ph.  #  M.  c.  12.,  goods  dis- 
trained could  not  be  impounded  on  the  premises,  but  were 
always  taken  to  a  public  pound ;  and  that  statute,  by 
sect  1.,  enacts  that  no  distress  of  cattle  shall  be  driven 
out  of  the  hundred,  &c,  where  the  distress  is  taken,  ex- 
cept to  a  pound  overt  within  the  shire,  and  not  above 
three  miles'  distance  from  the  place  where  the  distress 
was  taken,  and  that  no  cattle  or  other  goods  distrained 
shall  be  impounded  in  several  places.  Sect.  2.,  therefore, 
which  provides  "  that  no  person  shall  take  for  the  keep- 
ing in  pound,  impounding,  or  poundage  of  any  manner 
of  distress,  above  the  sum  of  4<L"  can  only  apply  to  cases 
within  sect  1.,  where  the  goods  distrained  are  taken  to 
a  public  pound.  Until  the  passing  of  1  &  2  W.  4"  -*£ 
sess.  1*  c.  5.,  goods  distrained  for  rent  could  not  be  sold, 
but  only  detained  as  pledges  for  enforcing  the  payment 
of  the  rent ;  that  statute  authorises  the  sale  of  them;  and 
the  subsequent  statute,  11  G.  2. 1. 19.  s.  10.,  recites  that 
"great  inconveniencies  frequently  arise  to  landlords 
taking  distress  for  rent,  in  removing  goods  distrained  off 
the  premises,  in  cases  where  by  law  they  may  not  be  im- 
pounded and  secured  thereupon ; "  and  then  authorises 
any  person  lawfully  taking  any  distress  for  any  kind  of 
rent,  to  impound  or  otherwise  secure  the  distress  so 
made  on  such  part  of  the  premises  chargeable  with  rent 
as  shall  be  most  fit  and  convenient  for  the  impounding 
and  securing  of  the  same,  and  to  appraise,  sell,  and  dis- 
pose of  the  same  upon  the  premises  in  like  manner  as 
any  person  might  then  do  off  the  premises  by  virtue  of 
the  2  W.  #  Mm  c-  &•    Here  the  goods  were  impounded 

on 


if  Sf#      I0"!'?1?  premises  chargeable  with,  therreijiL  by  virtue  pf 


-r «.«v«^  **  w.  *.  «,.  **.     /hat  being  so,,  we  think  th< 


statute  11  G.  2.  c.  19.     That „ _ 

_  statute  1  &  2  PA.  4*  M.  does  not  apply  to  this  case,  more 

CnjuimtAiir.  vein  yf}r:  A.     N'  ",   '"  ;  v     -'':  ,,:  '•*•  r*  ,J*  "^''^q  Bin  of 
•iooV/         especially  as  ov  the  57  G.  3.  c.  93.  it  is  provided  that  in 

case  of  a  distress  for  rent  under  20/.,  no  more  than  cer- 

baiaviUb  bpd  isv/o  -id  c  ovjdT  .idvodm  oi  hahi'lns  ion  bi 
m\ro\tnT  InoJ  bna  ^uodoilduq  b  in  bsaTj^a  t§r 4$s!c 
(noaidq  ^na  djfsm  ion  Lfuoo  ad  Jed)  eunq  iein  Js  bslui 
aldail  ^Iharnnq  ts>8uod  arto  lo  i9q^9>l  boen9oiI  sdi  Jqsoxa 

j£Zm  •  i    j      PROOKER  f^OIfU/  WOOD,    ~.     .  f       ,, 

*MhZ^  Ij™T  ^  ffl»a*  wsold  and  delivered.     AtJhe  trial 

delivered  beer      rfrftom3D?jrbJir3fLl  3/U19X9  OJ  3  IB  eDhnJrflsani  9dT   .08  OD 

to  be  used  in  m  beforeTord  Lundhurst  C.  JB.,  at.  the  Sussex  Spring 

particular  .io7ywofl^i  :.ODn\>on  ii  -y/iu  v »  11  /nouw  oJ  nozi9q  Ms  (ft 

pubiic-houw,      assizes  1833,  it  appeared  tEaf  the  action  was  brought  bv 

on  the  credit  of  TgnKiflg    OL  dsUOir    e>Mi    lol    1*)3Cf  Ah»8    O)    81    19W9TO    arfj 

»  person  not       "\e  plaintiff,  a  brewer,  to  recover  36/.  for  beer,  supplied 

the  licensed         J^^S   bniiVWrpmf   *Jml   :>|irv9  OJ  JOtrTt^  III  81  isiilj  frtG219q 
keeper  of  the      to  th?  defendant.     It   appeared    that  tha  defendant's 

house  mav  h,n   %*  -il    " //f'(F.lH  "yt!T  ^  J        .I'J"..1  O  *ni  fl<i^«jiS  JftiD 

maintain  an       aaueliter  resjded  in,  and  carried  on.  an  inn  at  Blatdingr 
iSSiTfa?     /0Wr  "*  Ae,  use  of^  which  the  beer  was  supplied.     She 

me  latter,  for        .     .,.; .  ,.q    >.{j  *ii)t   /■•.•*ift  j,  <2i,    nor.rvu    i'fiiJ«;in5£y^P7l  /^*j.#«i 

good,  sold  and    conducted  the  business  under  a  licence  ,to  sell  beer. 

delivered.  ).,.,.  ^ij.i  <j'iJ  uua  ?*ji;ui  J«  ^  m^ti  dilli«iTv  I)i!.,dTjT>  ^url& 

grdnted  by  the  magistrates  to  her.     The  defend^n};,.^ 

ceived,  or  shared  in,  the  profits.     It  was  contended, 

if  !l -iW*^  ^f^rffifc»*i«r.^  p^i^jff  fmfym\ 
recoye^  ^cav^e  jr, .^oujdjbe^f,  frqwd  ^R.^e^^mg, 
systamjo,  dlw&Hfafajm  4li»4if«i»b»iliw»rW* 
0/A^  v.  &um$wsda>l}VM  gj^.  rR^i«r^  fowd  Olftf) 
the  cr,qdit.  wa?1  gjyep :  tpiT^  ^o^^qv«lfn^jn|l.jt«-ilh«- 

......  *   •  <fcugj)ter 
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daughter.     The  Lord  Chief  Baron,  on  the  authority  of       1834. 
the  case  cited,  directed  a  nonsuit,  but  reserved  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict     A  rule  nisi        wm* 
having  been  obtained  in  last  Easter  term, 


Piatt,  in  this  term,  shewed  cause  {a).  Meux  and  others 
v.  Humphries  (b)  is  an  authority  to  shew  that  the  plaintiff 
is  not  entitled  to  recover.  There  a  brewer  had  delivered 
beer  to  be  used  at  a  public-house,  and  Lord  Tenterden 
ruled  at  nisi  prius  that  he  could  not  make  any  person, 
except  the  licensed  keeper  of  the  house,  primarily  liable 
for  it.  Lord  Tenterden  there  said,  "  I  am  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover  for  the  beer ;  it 
would  be  a  fraud  on  the  licensing  system  to  allow  theip  tp 
do  so.  The  magistrates  are  to  exercise  their  discretion  as 
to  die  person  to  whom  they  give  a  licence :  if,  however, 
the  brewer  is  to  sell  beer  for  the  house  to  another 
person,  this  is  in  effect  to  evade  the  licence,  and  make 
that  person  the  retailer.  The  brewer  may,  if  he  is  not 
satisfied  with  the  security  of  the  keeper  of  the  public- 
house,  take  another  person  as  a  surety  for  the  payment 
of  his  demand;  but  he  must  not  make  him  the  principal 
debtor." 

W.  H.  Watson,  contra.  In  Meux  v.  Humphries  (6),  a 
mere  opinion  was  expressed  by  Lord  Tenterden^  at  nisi 
prius,  that  the  action  was  not  maintainable ;  but  he  re- 
served the  point.  A  juror  was  afterwards  withdrawn, 
so  that  the  opinion  of  the  Court  could  not  be  taken.  The 
question  in  this  case  depends  on  the  9  G.  4.  c.  61.  s.  18., 
which  enacts  "  that  every  person  who  shall  sell,  barter, 

(<i)  Before  Lord  Dtnman  C.  J.,  LHUedale,  Taunton,  and  Pattern  Ju 
(6)  I  M.$  M.  132. 

Vol.  V.  3  Z  exchange, 
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1834*  exchange,  or  for  valuable  consideration  otherwise  dispose 
of,  qny  exciseable  liquor  by  retail,  to  be  drunk  or  con- 
sumed in  his  house  or  premises,  or  shall  permit  or  suffer 
any  exciseable  liquor  to  be  sold,  bartered,  exchanged,  or 
otherwise  disposed  of  for  valuable  consideration,  by  re- 
tail, to  be  drunk  or  consumed  in  his  house  or  premises, 
without  being  duly  licensed  so  to  do ;  and  that  every 
person,  being  duly  licensed,  who  shall  sell,  barter,  ex- 
change, or  for  valuable  consideration  otherwise  dispose  of, 
or  shall  permit  or  suffer  to  be  sold,  bartered,  exchanged, 
or  otherwise  disposed  of  for  valuable  consideration,  any 
exciseable  liquor-by  retail,  to  be  drunk  or  consumed  in 
his  house  or  premises,  not  being  the  house  or  premises 
specified  in  such  licence;  shall  respectively  for  every 
such  offence,  on  conviction  before  one  justice,  forfeit  and 
pay  any  sum  not  exceeding  20/.,  nor  less  than  5/*,  toge- 
ther with  the  costs  of  the  conviction."  That  act,  there- 
fore, merely  imposes  a  penalty  on  a  person  carrying  on 
the  trade  of  an  alehouse-keeper  without  licence,  or  suf- 
fering another  to  do  so  in  his  name.  That  is  an  excise 
regulation,  and  a  contract  which  is  merely  a  breach  of 
an  excise  regulation  is  not  void :  Brawn  v.  Duncan  (a), 
Johnson  v.  Hudson,  (b)  Hodgson  v.  Temple  (c),  and 
Wetherell  v.  Jones  (d)9  are  also  authorities  for  the  plaintiff. 
The  object  of  the  legislature  was  that  the  magistrates 
should  have  some  responsible  person  to  whom  they  might 
look  in  case  of  any  irregularity  in  conducting  the  business 
of  the  house.  No  act  of  parliament  prevents  the  licensee 
from  carrying  on  the  business  for  the  benefit  of  another. 
If  the  licensee  commits  a  breach  of  a  mere  revenue  regu- 

(a)  10  B.  $  C.  93.  (6)  1 1  East,  180. 

(c)  5  Taunt.  181.     See  Forsteri.  Taylor,  ante,  887. 

(d)  3  B  $  Ad.  221. 

lation, 
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lation,  be  subjects  himself  to  a  penalty ;  and  if  he  suffers        1834- 
any  misconduct  in  his  house,  he  may  have  his  licence 
revoked. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment-  of 
the  Court  The  nonsuit  in  this  case  proceeded  on  the 
authority  of  Meux  v.  Humphries  (a).  There  Lord  Ten- 
terden  expressed  an  opinion  that  a  brewer,  who  de- 
livered beer  to  be  used  in  a  particular  public-house, 
could  not  make  any  person  except  the  licensed  keeper 
of  the  house  primarily  liable,  so  as  to  maintain  an  action 
against  him  for  goods  sold  and  delivered,  because  it 
would  be  a  fraud  on  the  licensing  system  to  allow  him 
so  to  do.  We  have  considered  the  matter  very  fully, 
and  are  of  opinion  that  allowing  the  plaintiff  to  recover, 
in  this  case,  the  price  of  the  beer  sold  to  the  defendant 
for  the  purpose  of  being  re-sold  in  a  public-house 
carried  on  for  his  benefit,  but  of  which  he  was  not  the 
licensee,  will  not  operate  as  a  fraud  on  the  licensing 
system.  The  object  of  that  act  was  to  enable  the  ma- 
gistrates to  know  the  person  who  conducted  the  business, 
and  to  have  a  control  over  that  person.  Hen*  the 
licensee  conducted  the  business;  the  magistrates,  there- 
fore, had  a  control  over  her.  The  circumstance  of 
another  person  having  a  share  in  the  profits  of  the 
trade,  does  not,  in  any  degree,  interfere  with  the  con- 
trol which  the  magistrates  are  authorised  to  exercise 
over  the  licensee.  The  rule,  therefore,  for  setting  aside 
the  verdict  must  be  made  absolute. 


(a)  1M.$M.\32. 
S  Z   2 
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Monday* 
Jan.  27th. 


Hopwood  against  George  "Watts/      "   ' 


joined  in^irfer  term  of  thfe  same  year,Lafld  WlB&rf  IriSf 
ii.  but  civeri  ftrkiie  sitting  after  lliattehn  ;J  tli'e  t^bef^^ay'eic^f feti 
j££l    £  o^JfiWrterii  iw;  antfdofckrfea  ot't^Va^ttWfe 


Issue  wat  en-       a    RULE  nisi  had  been  obtained  caltWtipon:^TOrrf 

teredinacause,   J+X,  .   ♦.  ,  -,   '    .  .   ,j.  ^  tl     .    ,.;» 

and  docketed  flfe//s  and  Hannah  Watts,  the  eommittees  of  tM 

according  to  the?  '  •     i       *v  •  »f* 

practice  of  the  defendant,  a  lunatic,  and  J.  Hyatt,  the  mortgagee  of  his 

menu.0  JTne"  estate^  to  shew  cause  why  the  judgment  ih  tms  baiise 

^alsS^ered  shoiil3!not  be  Socketed  nunc  pro  tunc."  "The  tittSti  *& 

dama^eaand  commenced  on  trie  ^lst  of  M^'^at^atofesde'w^i 

costs,  and  7 

entered  final 

judgment  on 

^hu  roll,  but 

the  judgment, 

according  to  a 

b^^d*  fr&  plaint*  obtain^  a  Ver<WfctuiJ{  Jt&'e;°sft«ii$»ifi&» 
mmS     HtU'y  term'titi,  for  Wfc  «n'<l  fti«'-cMWMBrita». 

Jf.c.20.*s.  ifey  MSB,"  when'  thi  toer' foV^tatfldiiaW^ 
On  application      .     •/1  ;  .  ,  .     .       °  .       -  ,r 

totheCourtin    158/.  damages  anil  costs'.     RnaT  jiid&A&tUaV  eHtrt&l 

1834,  to  order  "  •     ■•,        #u  ;     ■«■      -■>  •■»!•>   f         ''        T,    * 

the  judgment  oh  the  roll,  and  carried  into  "the  'TreaSUrjf  cfianh6efn4ii 
nun*cdp%k^c:  the  9th  of  December  1828 .  l.V'-";^  to  vtj:i..tioq 
theHCo^hbtl  : '  in  J%  1828,  George  fratts  wa(s  firing  tnqufeffiok 
nXT^ch°  to  llave  been  a  lunatic  since  tliti  ^sf  ofOet^AS**, 
order-  and  on  die  "lStb'o^'jSfire?   1828,   IMivdrd  Watts  ariti 

Hannah  Walts  were  appointed  committees  bf  fits  estate. 
Pursuant  to  an  order  of' the  Court  of  Cnancery,  maife 
in  August  1829,  that  estate  was  mortgaged,  on  the  1st  (jf 
il%  1830,  to  Hyatt  for  1400/.'  The  interest  of' die 
mortgage  was  70/.  per  annum.  The  plaintiff  Hoptoooti 
having  afterwards  become  bankrupt,  his  assignees  revived 
the  judgment  by  scire  facte, .and. *H*4  0tpt  *M?«elegs£, 
under  which  the  sheriff'  ddiv&ed  to  tfc&tt  *  tegiifr  pos- 
session of  a  moiety  of  the  defendant's  latids.'  °  Ah  action 

was 
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was  subsequently  brought  in  the  court  of  Exchequer  by        1834. 
the  assignees  of  Hopwood  against  Edward  Watts,  to 


recover  from  the  latter  the  rents  of  the  moiety  so  de-        against 
livered  by  the -sheriff  and,  which  rents  were  received  by 
JE.  Watts.     The  plaintiffs  (the  assignees)  were  nonsuited, 
^jfc&tf^lfol  the  mejtgage?  V»f  entidftf  V>,{pre- 
%?nfi?  ov?^  $5(P>.  ty$?us£  th^ir  judgoienl  had  not  beta     < 

_  ^e^a^d^yi^f  j|i,suf>poittof  tjie  present  ru]e  stated  the         . .  i.  .,' 
VJW^PStfr^^feth^^pi^ fo^el^r  ft  dopket^per  thereof  h  \\  ^ 

IBfc«J^jreFW»  ecjualty  good  op- 

portunity of  discovering  judgqjetjt?  as  if  the  judgments 

jfel^T^«JWnilfflFPf.#9*^  ?s  :V«U  ^  th^  issjiej 
and  the  affidavits  forther  stated,  that  for  the  last  100 
jv^rs  jt  ^d  beer\  the  p^tice  qot,  to  docket  judgments 
^(ter  yer^i^  bu^  the  issues  only,  and  that,  .the  issues 
sp  docketed  rare  entered  ii\  a  booH  kept  for  that  purr 
joo^e.;  that  thp  numbers  affixed  to  e^ch  isspe  afforded 
an  immediate  reference  to  the  roll  upon  which  the  fipal 
judgment  jwas  entered. up;  that  all  persons  searching  at 

1-s-'..'.!-  .-V  ■-.!..    IV  —  .  .  ....  : 

(a)  Brailhwalu  and  AnMhtr  y.  Watt*,  2  Tjyrv/f.  293.,  ICro.ftJ.  318. 

«¥*k  ^taiUfiff#  Ml  k  tfcrti4t,  'subject  to  4h»  poirtt  6f  la*»  but  «ho  GoUft 

4foe€ted;««pntw4lt£  be.enfetffJ, .  Sqe  Uje  evidence  in  that  case  as  to  the 

practice  of  docketing.   Also  Davis  v.  TAtf  Eurt  «f  Strathmore,  16  FV*.  419. 

.fi.M'j  if.  i1t\  .  Li"'"'  -.'.':•■.  •'      .        '.  ......    -   , 

S  Z  S  the 


.*..»     {      Ml     .vt 

■ .--  o:>  i  ;ii  *r/j 

J".    '      ..1,'    ti;t> 
/,  .   i      '     /.•  I*    /'J 

.'»  .    ■  *   .„     u 

:.•..-!    •   .<  u   -U 
*•   •■•-.  ■  -    '"01 

,  Ji"-J  ■•     ]   "  itjil 

II."  -i  ii 
'.JI, '  - 1'. J  V 11 


Wars. 


IOSS  CASES  in  HILARY  TERM 

1834.       the  office  for  incumbrances,  so  far  as  related  to  judg- 
ments  after  verdict,  searched  for  the  issues  so  entered 

Horwooo 

again*  and  docketed,  and  upon  finding  such  issues  so  entered 
and  docketed,  searched  for  final  judgments  thereon, 
and  could  make  enquiries  of  the  plaintiff's  attorney  re- 
specting the  result  of  the  suit;  and  that  by  these  means 
a  full  opportunity  was  given  to  all  persons  to  discover 
such  judgments,  if  any. 

The  affidavits  in  answer  to  the  rule  stated,  that  final 
judgments  were  frequently  docketed  after  trial,  and  tax-  • 
ation  of  costs  on  the  postea,  by  applying  to  the  clerk  of  the ' 
judgments,  and  informing  him  of  the  amount  of  damages 
and  costs  recovered  in  the  action,  and  that  the  clerk  of 
the  judgments  thereupon  made  the  docket  of  the  issue  in 
such  action  a  docket  of  the  judgment,  by  adding  such 
particulars  thereto,  for  which  he  was  paid  a  fee  of  6d. 
That  the  clerk  of  the  judgments  never  so  entered  the 
docket  of  the  judgment,  unless  he  was  so   applied  to ' 
by  the  plaintiff's  attorney,  and  paid  such  fee  of  6cL : 
that  the  practice  was,  where  it  was  intended  to  affect 
lands  by  judgment?,  to  docket  them  in  the  manner  above 
described :  that  when  it  was  intended  to  enter  up  final 
judgment  on  the  roll  after  trial  and  verdict,  the  postea, ' 
with  the  Master's  allocatur  thereon,  was  left  with  the 
clerk  of  the  treasury  at  Westminster  Hall,  who  entered  up  • 
the  final  judgment ;  but  these  entries  were  totally  distinct 
from  the  dockets  of  the  judgment  which  are  entered  and  • 
kept  at  the  King's  Bench  office  in  the  Temple. 

Joseph  Addison  now  shewed  cause  (a).     The  4  &  5  W. 
4r  Af.  c.  20.  s.  2.  (made  perpetual  by  the  7  &  8  W.  3.  c.  86. 

(a)  Before  Denman  C.  J.,  LtitUdak,  Taunton,  and  FatU$on  Js. 

S.3. 
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5. 3.  (a) ),  enacts,  that  the  clerk  of  the  doggets  of  the  Court 
of  King's  Bench  shall  make  into  an  alphabetical  dogget 
by  the  defendants'  names  a  particular  of  all  judgments, 
which  shall  contain  (inter  alia)  the  debt,  damages,  and 
costs  recovered  thereby.  Here  there  has  been  a  docket- 
ing of  the  issue  only,  not  of  the  judgment.  The  judg- 
ment, therefore,  does  not  affect  the  lands  as  to  a  mort- 

(n)  Sect  2.  enacts,  as  to  judgments  in  K.  B.,  that  the  clerk  of  the 
doggets  shall,  before  the  last  day  of  every  Easter  term,  make  into  an  alpha- 
betical  dogget  by  the  defendants*  names,  a  particular  of  all  judgments  for 
debt  by  confession,  non  sum  informatus,  or  nil  dicit,  entered  of  Hilary 
ttrm  preceding,  which  shall  contain  the  names  of  the  plaintiffs  and  defend- 
ants, their  places  of  abode,  and  title,  trade,  or  profession  (if  any  such  be  in 
the  record  of  the  said  judgments),  and  the  debt,  damages,  and  costs  re* 
covered  thereby,  and  the  venue  and  the  number  roll  of  the  entry  thereof  c 
That  the  clerk  of  the  judgments  shall,  within  ten  days  before  the  time  afore- 
said, bring  to  the  clerk  of  the  doggets  notes  in  writing  of  all  the  judg- 
ments by  him  entered  of  Hilary  term  upon  verdicts,  writs  of  inquiry,  Ac, 
to  the  end  that  the  same  may  be  by  the  clerk  of  the  doggets  entered  in 
the  doggets  before  mentioned  in  manner  and  form  aforesaid;  and  also 
that  the  respective  officers  shall,  before  the  last  day  of  every  Michaelmas 
term,  make  and  cause  to  be  made  the  like  doggets  containing  all  such 
judgments  of  Easter  and  Trinity  term  then  last  past,  and  the  names  of 
the  plaintiffs  and  defendants,  titles  and  additions,  debts  and  damages, 
in  all  things  as  aforesaid;  and,  before  the  last  day  of  every  Hilary 
term,  cause  the  like  dogget  to  be  made  of  the  judgments  of  Michael- 
mas term,  with  the  names  of  the  plaintiffs  and  defendants,  tides  and 
additions,  debts  and  damages,  in  all  things  as  aforesaid ;  and  it  is  then 
enacted,  that  the  doggets  shall  be  fairly  put  into  and  kept  in  books  in 
parchment  in  the  office  of  the  clerk  of  the  doggets,  to  be  searched  and 
viewed  by  all  persons,  at  all  reasonable  times,  paying  to  the  clerk  of  the 
doggets  for  every  term's  search  for  judgments  against  any  one  person,  4d. ; 
upon  pain  that  every  clerk  of  the  doggets  shall  for  every  term  in  which 
be  shall  neglect  bis  duty  in  the  premises  forfeit  1001. 

Sect.  S.  enacts,  that  no  judgment  not  doggeted  and  entered  in  the  books 
as  aforesaid  shall  affect  any  lands  or  tenements  as  to  purchasers  or  mort- 
gagees, or  have  any  preference  against  heirs,  executors,  or  administrators, 
in  their  administration  of  their  ancestors',  testators',  or  intestates*  estates. 

Sect.  4.  enacts,  that  there  shall  be  paid  to  the  clerk  of  the  judgments 
by  the  plaintiff,  in  every  judgment  upon  verdicts,  &c.  by  him  respectively 
to  be  entered,  the  sum  of  4d. 

3  Z  4  gagee, 
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.#884.  <£pk*eYaiidviteis  emitted  to  the  rfenta;'  Tlie^bjecDof 
(tWiIp^fisiatsnre'  manifestly  v*s>  timt  any  peiiaonvmigife, 
fbyoflfear^hiDg  the  books  jn  ikt  office^  Item  rfirrinr  them 
'l^bit  jbdgBtente  there  were  ^fleeting  the  land*  *>f  *  jgivtn 
3ttditi£trtf.;  "  Itotf  all  thtft  tfetitd  b^  ♦krnt  "by^fetftphMg 
f*^4>W5k^4ik-0,,,wboW  be/«bfit-th^/0  Abi fereett an- issue 
^jUbfcd*fcaf*Wfciri**  CMMe.  T htfffcrty  fleefehgtofcKtrtirin 
^leth^  tl*«<*Wtt  ahy  jb(%*itei^^6ulftfcata  ti  mtikefaqr- 
-*fceR^mjair£  Of  tJwi«AotWy»iiv  tfofeatte;  Tile  Coirtof 
*®k*e^O0r  hKWdeei&ecfe<lltet)*bU  )odg)ifene>*fas  TKtt^ro- 

ygftg«*J  TW4d^tfW>ri^p*^fUtf#^ 
^fc!*$t^Vequ!fofe  *tt  ^ndgttiefiil*  tb  to*  dbcfcfettid  «n 
^Y^h^B^MJ^ioe^cKr}^  dtot  is  wfoefc  U*^ui)gm4*ts 
c-ute^mW^'^Th^  *«fet"bf'  tto*  foekaihg  ih&  jbdg- 
^ht1^1^^^  I828i  woili*' b&'tk  iwikef  It  ^rdie 
'^^  sl>edafcy  ^«^/f^i^'ifcWti^H  tfheWalsJ  Ak  atltCMe 
^uti  aJ^^tf'iioUdoAei£d' <m Slaver***  A  feimjile 

'Tfcte  «4feWjT  tkfctetortS1  tfrgr*rttta£  tHts  appMoattoty  wodfd 
be  to  comhivetT^  tiki-atef  tffel  Th«  plflintfff  is  not  with- 
out remedy5*  ;h^  atay  have  an  actkm  agairtst  hi§  otiw 
attorney  W  he  hai  neglected  to  tfocfcfet  &&  judgment 
according  to  tftfe  usoal  practice  pi4  he  may  it&ve  tin 


(a)  2  7ywA.  233.    2  Oo.  £  J.  318.  lb)  6  T.  Jt.  384. 

fr)  1  ft  $  P.  307,  j  and  ««  Ifotf  t.  Ta/?*lr*3  M*JfrAd<&SS. 

if*  action 


lif,  ,tn 


in  ratf fftfiin-rti  YEkk :\of  WILLIAM  IV. 

1  action  ogainkt  the  chief  derk.  Iti  Douglas*  vlXallepia),  .M8*. 
<j?3ftJary  iteim,  1/769,  a  qegiect  of  entering;  jfiggtafit, 
mad-  aulcds  rof  the  roU  Inuring  be*n<  suffiqitBltyuabo^h 
;t»  the '  Cduit^  «jt  tule .  was  made*  '*hafcH^(j«telk(I*f 
4**  )»dgm^i«ftj/rf«o«W  ;%*  *.fK»r  wife  wUwfl»iIW» 
4o>b*i  eaA*ytfd»lJta  jufcJgjiHfrt;  >flig^d-ip  ^tjww^^ 
-M«vtft5/«#*utcte»  £7^  iJttd-tbafc  Ufe4tt^Q^iddi<l{e 
numbered,  Mi^4)LjrM&rjW^-^Ifdb  ftW*>»iti  &djjrt4Is 
of  that  ;d6ftn  ;j^i[  apfrtiajiioporyo^i^  fo^iinjaifonfl*- 
-pr^ingiifaendtQ&fof  ddcfcetfog>^be<jiftfftti  janjia*);*!* 
-&riber.J^e*ri*tb^ 

•-$*  jcbfeE'tftlqrkt  «>M<M^i^^ejr/^qt^  jg4£$&t*i'be 

Babte J*jhfc  *gd  cha^ttftjrctofl  ifee  ^jW^gitf  j^i^t 

-uhdetfdken, fejd* 4hi%i*pd , n<$lffi*e4 #r  wct^ta  jiafefet 

>wo»Jd  bfc  b&fo.  to  riwi|>«Whw^}w^ft|)i^If^r^J(ijy 

.  jfcoptody,  .if  <fa\Goyttt  qwJA^I  w/ij^  JWMN  f^^g^] 
i  ,Ttte  <pM*l%,tfbGu  *the y,  tov^  iei»?9^  ^gnj^ft .  fafe 
-teken<gTeftt  eare  npf  to.gffecMbft  Pflg^fe  tf  AWttRflttfr  <  fa 
>  Baker  v* tinker  (&,Mrfcpe  toff  W/W  ffff^tA.Wtef.W 
jwdgmslit  <tf  f*  pr*o*dfr?g  term,  this  jQqurj*  i^  Qfifa  |t^t 
iH  might  not  a%ct*  j>Hrcdwsr«  Md  mQftg^ge«*f  o^^d 
it  to  be  docketed  of  the  term  in  which  the  application 

:  <(b)i  Mk*.  *»  \  "1    *  •     -••  -  it}  Tida**  Eu  ,9\h  fdit.  999. 

jo;j^c  was 


Watw. 
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1834.        was  made.     In  Sale  v.  Crompton9per  nomen  Compton  (a), 
•  this  Court  refused  to  amend  the  entry  of  a  judgment  by 

HorwooD 

agauui  nil  dicit,  on  a  warrant  of  attorney  (the  defendant's  name 
being  entered  as  Compton,  instead  of  Crompton),  because 
Crompton  might,  have  other  estates,  and,  for  any  thing 
that  appeared,  there  might  be  purchasers  not  before  the 
Court,  who  might  be  affected  if  the  alteration  was  made. 
In  Evans  v.  Thomas  (A),  the  roll  of  the  judgment  had  been 
carried  in  in  Trinity  term  1720,  and  docketed,  but  was 
mislaid  and  lost  before  it  was  filed.  The  Court,  on 
motion,  the  defendant  being  dead,  and  the  executrix 
consenting,  ordered  that  a  new  roll  should  be  filed,  for, 
there  being  a  docket,  there  could  be  no  deceit  on  pur- 
chasers. It  will  be  said  here,  that  it  was  the  duty  of  the 
officer  of  the  Court  to  docket  the  judgment  as  soon  as 
the  note  of  it  in  writing  was  brought  to  him  by  the 
clerk  of  the  judgments;  and  that  his  omission  to  do  so 
was  a  misprision,  and,  therefore,  that  it  may  be  amended. 
But  it  was  incumbent  on  the  plaintiff's  attorney  to  in- 
struct the  clerk  of  the  doggets  to  make  the  entry,  and  to 
pay  him  a  fee  of  4>£  for  so  doing.  There  has  been  no 
misprision  of  the  clerk;  for  he  has  docketed  the  issue  as 
he  was  instructed,  but  not  the  judgment,  because  he  was 
never  required  to  do  it. 

Follett  and  Sewell  contriL  This  case  is  one  of  very 
great  importance,  because  all  judgments  in  the  Court  of 
King's  Bench,  for  the  last  hundred  years,  stand  in  the 
same  situation  as  the  present.  In  Braitlamite  and 
Another ,  Assignees  v.  Watts  (c),  the  Court  of  Exchequer 
certainly  held,  that  the  docketing  of  the  issue  without 

(a)  1  JTtfi.61.  {b)  2  Sir.  8*3. 

(c)  2  Tyrwh.  293.,  2  Cro.  $•  J.  518. 

docketing 


Watw. 
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docketing  the  judgment,  and  the  debt,  damages,  and  costs  1 834. 
thereby  recovered,  did  not  satisfy  the  stat.  b$L&W.8fM.  — 
c.  20.  That  statute  requires  the  clerk  of  the  judgments,  agni*%t 
within  ten  days  before  the  end  of  the  term  next  sac-  * 
ceeding  that  in  which  the  judgment  shall  be  entered  up, 
to  bring  to  the  clerk  of  the  doggets  a  note  in  writing 
of  the  judgments,  to  the  end  that  the  same  may  be 
respectively  entered  in  the  doggets.  If  either  the  clerk 
of  the  judgments  negfected  to  bring  to  the  clerk  of  the 
judgments  a  note  of  the  judgment  in  this  case,  or  the 
latter,  when  it  was  brought  to  him,  neglected  to  enter  the 
particulars  in  the  dogget,  the  omission  in  either  case  was 
a  misprision  of  the  officer  of  the  court,  and  therefore 
amendable:  Com.  Dig.  Amendment,  D.,  Braswell  v. 
Jeco  (a),  Perkins  v.  Petit  (b),  Burroughs  v.  Stevens  (judg-  ■ 
meat  of  Heath  J.)  (c)9  and  Chapman  v.  Gale{d\  shew  the 
power  of  the  Courts  in  this  respect,  and  the  principles  on 
which  it  is  exercised.  In  Davies  v.  The  Earl  of  Strath"  ' 
more  (e)9  Lord  Eldon  said,  "  Suppose  the  officer  of  the  * 
court  refused  to  docket  the  judgment,  and  the  creditor, 
being  entitled  to  have  it  docketed,  applied  to  the  Court; 
the  Court  would  order  the  clerk  to  enter  the  docket  as 
at  the  time  when  it  ought  to  have  been  done!7  The  prac- 
tice which  has  prevailed  for  a  hundred  years  has  been 
followed  in  this  instance.  \Taunton  J.  I  doubt  the 
universality  of  that  practice ;  it  is  contrary  to  the  statute, 
which  requires  the  officer  of  the  Court  to  make  into  an 
alphabetical  dogget  the  particulars,  not  of  all  issues,  but 
of  all  judgments ;  and  requires  that  to  be  done  in  the 
term  after  the  judgment  is  signed.     Here  the  judgment 

(a)  9  East,  316.  (6)  2  Bot.  $  P.  275. 

(c)  5  Taunt.  557.  (d)  2  Leo.  22. 

(«)  16  T«.  427. 

was 
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1834.  was  signed  in  May  1828,  and  final  Judgment  entered  on 
the  roll  on  the  9lh  of  December  1 828.  but  never  docketed. 
*gaw*i  What  authority  have  we  now,  in  1834,  to  order  the 
.,,  v  judgment  to  be  docketed  as  of  May  1828?]  The  omis- 
sion to  docket  the  judgment  in  the  proper  term  being 
a  misprision  of  the  clerk,  it  is  in  the  discretion  of  the 
Court  to  order  the  entry  to  be  now  made  as  of  the 
time  when  it  was  the  duty  of  the  officer  to  make  it. 
The  detect  did  not  arise  from  the  juilt  of  the  attorney,: 
there  is  no  book  kept  in  the  King's  Bench  office  for" 
docketing  judgments,  though  there  is  one  for  docketing 
issues.  If  the  attorney  entered  the  damages  and  costs 
in  that  book,  it  would  not  be  docketing  the  judgment, 
i&fi£h<£<*M-4ltt  io  tofrr*^ ^[2tfti&I*flJdl  Adttfrllingofl 
the  note  to  Douglass  v.  Yi&toj>{<i)9  the  modern  practice 

5  the 


«iji*<id  ^*r  there  stated,  when  the  statute  throws  the  burden  ot 
.«,?(l„,1om  .,i  making  the  entry  on  another  officer :  out  the  clerk  ot  the 
,..,t«^,««»«  «n(j  cier^  >0f  tbe  dockets  are  now  the  same 


v.  ,.ir 


"v  v  whatever  the  statute  requires  to  be  done  is  the  act  or  the 
«  ■■«  :  clerk' and  not  that  of  the  parties,  and*  rt  would  be  hard  it 
,-',«*  the  ptfrty  liere  were  to  lose  the  benefit  of  his  judgment 
.•  -r'-*!  by  ari  act  of  the  officer  of  the  Court/ 

r  »  •  ■•    .  '     •  .  •        i.  .:'.     .   .   •;  .  ,       ■  ^  •   h1 

Denman 
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Denman  C.  J.     We  will  speak  to  the  other  Judges        1854* 
on  this  subject  before  we  give  our  judgment.  ,  ',"-,,"',,<- 

,  r     ,  Car.  <wfo.  ratf/*       v^tadf 

-i        ••'    ="!  i  L  •'       '■■     .  WATM. 

Denman  now  delivered  the  judgment  of  the  Court 

We  have,  considered  this  case,  and  arp  of  opinion 

that   we  have  no.  power,  to  alter   the  docket  ?in   the 

manner  proposed. ,  The,  rule  must,  therefore,  be  dis*. 

l-  *.'.'' j  a  „m"?   to  :s'v:  ')'M  »:">■•  .»    i-.  J  ,d  *;  I.  J'vji  .:,  -»h1 
charged* 

i  »■   *  •-■'■>  if'jfi  >*[  i\rii/l   '*ifj    ;'!   Vr>>'   i*,ur*  VJ\  jii  *)t'jiti 
,    .      .  ,  Rule  discharged. 

;iTi'.»-t/  x  b  lot  ttno  *r  j'.u'Ij  •ij»>,jf»i1i   ^Kirt/.n'.-o:!^  jMrio5r»oi> 

<?i«.o  bail  e  r.  i^cniib  3<it  I-m^;:^  y^i  "'.)jf  j<(j  11     ..v.hi^c 

,1u  <.'iv.  ?>u[  tirit  v.fii*«>i-><iti  jJ  >.i  I ■"•«-'.» v<  li  tJoo<I  :uU  m 

i  ejectment 
■  landlord 
.  against  tenant 

terjn,  it  appeared  that  the  lessor  of  the  pjaintiftprp-  f^Af^ture' 
ceeded  for  a  .forfeiture  incurred  by  nonpayment  of  rent,.  ""J1*! 

IT*   ^Tu>   ft.,1  7  '.    'I.,-';  •:    J.«?i    -v.f   tl    Tv-i. r^\\AJ      J  i  the  landlord, 

and  other  breaches  of  covenants  in  a  lease. .  The  lessor  »Aer  the  «ecu- 

?.xi  :A'j*.  «**//;  an   «jl   fi*;j    :i  •   ];;   ]-»m»j   'j.'U    .v«ut     :>.Viri4   'jrlj  tion  of  the 

had  mortgaged  the  premises,  and  afterwards  (December  lease,  conveyed 

~'>   v  Z'iiW**>il}    voTii?    :»:.:''.Ji    a.jJ    itj.i--    /  V.  «        'U  away  his  title 

6tb,  1831)  granted  the  lease  to  one  Grcenacre,  who  to  the  premises 

i  :J  1"   "  j1o9(ft  JuT;  i  ,     Hu  !«».■*  f.«r  fi..  y  a  by  mortgage ; 

became  bankrupt,  and,  whose  assignees' the  defendants  altboushitbe 

*.  '    :-    -JT  v.  r.f   fift   e*;jf. -i''    ..ilMr.Prff-oo  T  'Inot  shewn  that 

w^.     After  granting  the  leas^,  he  executed  a  second ,  my  interest  on 

^Wng;  to^the  Wond^  mor^i^e  ^  in-  Jj^'™ ^ 

terest.  &c,  in  the  premises,  both  pit  law  and  in  equity.  •«/  cWm,  or 

V  .   -  .•'    -    T  ;  ii.»v  fi  t.»ri'    ^.;,*j   j  -.«•  ;  i«.  'i'>-   J-  .:  /  i  >\*.    ■<•     otherwise  en- 
It  did  not  appear  that  the  {defendant  had  paifl  any  rent  forced  his  rights 

?  <*"  V.i  .    n      .  '■:      >  "    "■■  *i  :*  as  against  either 

since  this  mortgage.     The  learned  Judge,  upon  proof  landlord  or 

-;1'''  ~k    '».-■   *-".-''      "  ^   >>    '  /    'r^"  tenant, 
of  these  facts,  was  of  opinion  that  the  lessor  of  the 

plaintiff  cotrid.fWfc\  maintain  the  action,  the  legal  estate 

being  no  longer  in  him ;  and  he  directed  a  nonsuit 

Gale, 


W*m 
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WO!        .  "-      V-*  -'•        •-.*:■--  '    -kt   -J. 

1834.       was  signed  in  Afay  1828,  and  final  judgment  entered  on 
'  the  roll  on  the  9ih  of  December  1828.  but  never  docketed. 

Ilorwooi)  »;.'.•» 

*$*** :i  What  authority  have  we  now,  in  1834,  to  order  the 
judgment  to  be  docketed  as  of  May  1828  ?]  The  omis- 
sion to  docket  the  judgment  in  the  proper  term  b^ipg 
a  misprision  of  the  clerk,  it  is  in  the  discretion  of  the 
Court  to  order  the  entry  to  be  now  made  as  of  the 
time  when  it  was  the  duty  of  the  officer  to  make  it. 
The  defect  did  not  arise  from  the  4uilt  of  the  Attorney : 
there  is  no  bpok  kept  in  the  King's  Bench  office'  for 
docketing  judgments,  though  there  is  one  for  docketing 
issues.  If  the  attorney  entered  the  damages  and  costs 
in  that  book,  it  would  not  be  docketing  the  judgment, 
flkfl£h#<ttto ^e  io  tatt*::;  '[n&MMaJU'.  A<ftwl)ingo& 
the  note  to  Douglass  v.  2&£fa^(<)),  the  modern  practice 


J«BPf»J  irP 

Jcrlf 


seems  to  be  for 

I  lilt)    *»•■*    i 


for  the  plaintiff's  attorney  to  make  the 
(gentry  upon  the  roll/]'  but  he  then  acts  as  tne  clerkJla 
;'^*tne  chief  clerk. '  T!W  making'  of  tne  "entry  must  pe  the 


in-f4t{  wi.^6  there  stated,  when  the  statute  throws  the  cftiraen  of 
;*v  .*  D.n  /•'  making  the  entry  on  another  officer :  but  the  clerk  ot  the 

4fj  j.   'V..  Mitia.^CiS^jt.il  -o   rub    ^'.)L    'f-^1'1^,!';?  ^Ki"    'A.-"-''     ' '' 

jR.b  .17/;  •  ...Judgments  and  clerk  of  the  dockets  are  now  the  same 
-nr*  ^»i«"ii '.. "*P*1™°I,J  .  T^e  <^e  m  ciw/rcw  is  Very  tocteely  reported. 

-:«.  ,-.r  ■-!,. ..  itl8  clearf  however^  from  Burroughs  y.' Stevens  [b)9  that 
s».r.n.  ?<■■.'  whatever  the  statute  requires  to  be  done  is  the  act  of  the 

,i  ...  clerk' and  not  that  of  the  parties,  and  k  would  be  hard  u 
r'. .:.  .v  the  pArty  here  were  to  lose  the  benefit  of  his  judgment 

'.-,  ..*!.  by  an  act  of  the  officer  of  ttie  Court.  * 

Denman 


in  the  Fourth  Year  of  WILLIAM  IV.  ]065 


j.    t 


Denman  C.  J.     We  will  speak  to  the  other  Judge*        LBS** 
on  this  subject  before  we  give  our  judgment.  .       -""  ■  "■'! 

.  .  Car.  <wfo.  vtdL        *g*hdi 

■t       '     i'l        t  Watm. 

*  Denmap  now  delivered  the  judgment  of  the  Court 

We  have  considered  this  case,  and  are  of  opinion 

that   we  have  hq   power  to  alter   the  docket  fin   the 

'.        .".'!*     w'     ,'\,»''  ^V1    *  '   ,•'      ■''  ;*'*'   r    «•.•'"     M^fiil 

manner  proposed.     The,  rute  must,  therefore,  be  dis* 

••»,.'/•■-,  ^fj    \j  :;.v.'    „'i    .-•>...    »     p    t  ;.:;.«■.*  jv,r..i    nil 

charged. 

T  .  Rule  discharged. 

?v.i..i  ii«t«  a -\  ^in«.b  3ti  I.*"*};;*}  y.i  *  >)*t\  o«0  II      .^m^i 
jJiiM-':  Un'i  o:h  ^  -.t«.i^  ..*[.»  -.J  *i  .t  I  "  "..»v*  ii  ,/Io-hJ  :ci!j  if  i 

ftTt  «*i«{  n*J>bc  i*i  .r.\:  ,'Qt{lftSd{  .*  v>  \.»xA.\  oJ  dJon  :>.to 

Cjeeded  for  a  forfeiture  incurred  by  nonpayment  of  renU.  ifT^Sld 
and  other  breaches  of  covenants  in  a  lease. .  The  lessor  aAer  *•  execu- 

?i;  v'.'...'  w;:.»r,   'J.l   nv;    :J  ■    1,   r«i.r;    •»  0     «;.'.. I     .•■inr'1*   <>  ii  Uon  of  the 

had  mortgaged  the  premises,  and  .afterwards  (December  lease,  conveyed 

"".   .^.••yiTfl^in    <"'wVl?    r~.i^    -m;    r.-Iv/    J,)?.:..    .<   '1<  away  his  title 
6tb,  J8S1)  granted  the  lease  to  one  Greenacre,  who  to  the  premises 

?■  J  I-   r.  jV>!?<!T  hi. i  .7  •■  .'*..,'!«  -<<■  ;:?■/.  n«     ':Vj»  :^»*  ?<:•  3r/fi  by  mortgue- 

became  bankrupt,,  and,  wfiose  assignees''  the  defendants  although  it  be 
were-  After  granting  die  lease,  he  executed  ajBecdnd^^s-JIJL^ 
»P<>rtg»gc  C^%«6/  J7th^  1832),  Reciting  the  first  and,  SV^f" 

assigning  to  the  second  mortgagee  all  his  right,  in-  m"**^""**- 

.  o ,     e?,  i  *•:..*.»-.- 1  t?  ,  t*  *     • « .  -■  •  1  -  v  •  < . ;  **'  t  •*   J*gee  bat  made 

terest,  &c,  in  the  premises,  both  at  law  and  in  equity.  any  cWnB»  <* 

^  •      .»      '.»    :.;f.»v  ft  i.i".'  .•     ••■*   4    «■      »■.  'v'"   '■  .•  '  i  •  ■      otherwise  en- 

It  did  not  appear  that  the  defendant  had  paid  any  rent  forced  hU  rights 

7  •   ,M   .'..v.-      '-7  -t      .  .        ■*     :  -  ■  i  ■  «     i  as  against  either 

since  this  mortgage.     The  learned  Judge,  4ipon  proof  landlord  < 
of  these  facts,  was  of  opinion  that  the  lessor  of  the 
plaintiff  conld.oot  a  maintain  the  action,  the  legal  estate 
being  no  longer  in  him ;  and  he  directed  a  nonsuit 

Gale, 


Edwabm. 
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mortgaged  the  premises,  and  then,  on  the  6th  of  De- 
cember 1831,  granted  the  lease.  He  then,  on  the  1 7th  of 
Febnmy  1832,  executed  a  second  0¥>*tg«givwfctf>g 
the  first,  and  assigning  to  the  second  mortgagee  all  his 
right,  interest,  &c.  in  the  premises,  both  at  law  and  in 
equity.  We  agree  with  my  brother  firrifci'that  Jfe, 
cannot,  after  this,  recover  for  a  forfeiture:     """  ■ 

Rule  refbsed. 


,.  c- 


IoAcaowfe. 
ddecUrjiha  . 
lodge  of  an 
in&rior  court 
on  %  writ  of 
trial,  tbb 
Court  will  hear 
a  motion  for  a 
new  trial  on 


tha  ground 
that  thaw 


trdiet 


cvidenca, 
thought!* 


below  20L 


HpHlS  was  a  cause  tried  before  the  undersheriff*  of 
Middlesex)  upon  a  writ  of  trial,  pursuant  to  stat.  3 
Jk4  ffl4.  c.  42.  5.  lY.     The  plaintiff  obtained  a  verdict 
for  til  ; 

Petcrsdorjf  now  moved  for  a  rule  to  shew'  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence;  but  the  sum  recovered 
being  so  small,  he  expressed  a  doubt  whether  the  Court 
would  listen  to  the  application ;  the  practice  being  not 
to  receive  motions  for  new  trial  on  such  grounds,  in 
causes  tried  before  judges  of  the  superior  courts,  where 
the  damages  are  below  20/. 


Denmak  C.  J.  This  being  a  cause  tried  before  the 
sheriff  we  are  disposed  to  extend  the  rule  of  practice,  oq 
account  of  the  smallness  of  the  costs  of  trial  in  that  court 
The  rule  is  not  necessarily  insisted  upon  in  any  case* 

The  motion  was  then  gone  into,  bat  upon  the  merits 
the  rule  was  * 

Refitted. 


in  the  Fourth  Year  op  WILLIAM  IV. 

»m*b  xoCI 

xii  Luis  v/jsi  J«  rboJ  t?.fi<i;4-iOT-j  d  »t  v,i  .<>/>  j''iV>Mii  tJdgIi 

lent,  moniei^j&fflpiift^ 

a«ff)^lW9?Ilfttf}|te^*     ^'ea  non  assumpsit*    Particular  of  vis.  twocburch- 

demand.     u  To  goods  supplied,  and  money  paid  by  the  overmen,  end 

plaintiff  for  and  on  account  of  the  defendants  as  church-  c{e*kTn7«*- 

wardens  and  overseers  of  the  poor  of  the  parish  of  Hever  VeeTthV twme 

in  the  county  of  ^BM^6mm»efl96^1b  Easter  1827,  ^^SJ^X 

the  lulls [containing  the  full  particulars  tler^ufli  a  vii]^  been  nn>jR5£nA^T 

deliyered:  —  U5/.  5s..1&d"     Auhetrial  before  tiudat  piiitilfi**^ 
Z  Ante  o)  Jnmj*iuq  tIiTrri  lo  liirr  a  n<        r  iho  relfif  «r»J-bot 

peared  to  be  as  follows:  In  1826 — 1827,  Banister  wri  -^ Hpuurfrt*  *{*n' 
Gunner  were  churchwardens,  and  Humphrey  and  Basset t  k^KS^"  • 
overseers  for  that  year-  Oiavnum  was  vestry-clerk  and  EJ^ffi&^iidf 
permanent  assistant,  overseer.  His  appointment  to  the. ?*vj?j 
latter  office  was  hot  produced.    The  plaintiff  was  a  shop-  •ik>"-  -™   .  A 

keeper  at  JJimn  who  had,  before  the  year  1826—1827,  /»>«  tt&flfcfepw^ 

hifoj  y;u  TjiOr»««vi  jcuim  «  u  «<^-j'!qx5  **\  Jit  »rjg  o?  Uuf^t^mplieo^witfft"** 
been  accustomed  to  supply  goods,'  on ,  the  account  of  Three  only  of 

;.,«.   »  i,.,«-   •y.JJii'fl    iMU*ffrt>lJr.OliC]'fr.  oil!   oJ   u»»<il  U"">  the  officers 

the  parish  officers,  Tor  the  poor.     During  that  year,  the  --„. . ;*„«! 

it:  *r..-c.  .  '  ^   .v;lm  no  Tr.il  wjji   toi  *.nBiJo'ii  *b7»;*Vji  ofT!L  JL ™ 
parish  officers,  when  assembled  in  vestry  for  the  relief  of  tK.  ' 

*  j.'yji*  efj-nivo  •r-:v<h.'8  &'ii  fo  *snini'  9*101  ki  J>'>nj  <"j?iin3ne 


allowance^  ~v,'» 


the  poor,  used  to  give  to  the  paupers  who  applied  orders . 0?eriew'  be,DK 

r  R  t4?£  v.\';i*0  *,V?  ^^Jj  Oilfne»  »nd  "$■• 

upon  the  plaintiff  (which  he  complied  with),  for  articles  »g.  sometimes 
of  food  and  clothing,  and  also  for  jnoney  to  pay  their  only,  and  some- 

S'l!   3'..  <V.f  \^M  *>W>-  f  ;;;,;"  w:,  i         X  .3   A/<iT   times  as  clerk, 
or  overseer.     AIL  used  to  attend  the  board,  though  not  all  at  the,  same  time,  and  when 
caltettttfton^tiftetfe  &fM*ityk9pt&dt\ik  tfSfrM  eiftantts,  neeVpromised  to  do  to 
when i  they^coeld.        _,  ^       ,   _         ,^  -.  _         ,^  , 

^eTd/thatthe'iOit^kee^/i^  of  thVyear,*  mf|gnt  recoW  againit  all  the 


parties  both  for  ijbo ^cood*  and  theadvaocoi  of,  mpnei,  if  a  jury  were  of  minion  that  they 
hadrfTcdhfrairteci  wTfl/Vhe  jflafrSk     *AiS     l-1f7:"?i        "  ^  rTJ       '-^ 
»h^w4>y  the  eppbintment  oC  fhq  ,e^(W< 
e  jury  being  iati»6ed  that  he  naa  in  fact 
Mb  and  money  supplied.       _ ,     j  i,  i  1 

4  A  monthly 


rXbsf  if  wse^iiot  aefesse^e  to  »h^w4>y  the  appointment  of  fhq  anajstteit  overseer  that  he 
was  authoriaed  so  to  Contract,  the  jury  being  sati»6ed  that  he  naa  in  fact  bound  himself  to 
the  plaintiff  in  respect  of  the  goods  and  money  supplied.       _ ,     j  i,i  i.\. 
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1834.  monthly  allowances.  Some  or  these  orders  were  signed 
"~        by  Chapman,  who  occasionally  added  to  his  name  the 

jtgtwut  word  "clerk"  or  "overseer;"  others  were  signed  by 
Banister,  and  by  Bassett :  none  by  the  other  two  defend- 
ants ;  but  they  all  used  to  attend  the  board.  The  plain- 
tiff's son  had  several  times  gone  to  the  vestry  meetings 
to  demand  money  on  his  father's  account,  and  had,  on 
different  occasions,  seen  all  the  defendants  there,  though 
not  all  at  once ;  and  they  had,  at  those  times  respectively 
promised  the  witness  to  pay  his  father  as  soon  as  they 
could.  Upon  this  evidence  it  was  objected  — First,  that 
Chapman  had  acted  only  as  assistant  overseer,  and  must 
therefore  be  considered  merely  as  the  servant  of  the 
other  officers  in  giving  the  orders  in  question,  at  least 
in  the  absence  of  any  proof  that  his  appointment  was  of 
such  a  nature  as  to  allow  of  his  issuing  such  orders 
on  his  own  authority ;  and  consequently,  that  he  ought 
not  to  have  been  joined  with  the  other  defendants: 
Secondly,  that  it  was  against  the  duty  of  parish  officers 
to  borrow  money  for  parochial  purposes,  and  therefore 
the  defendants  who  had  not  given  the  orders  were  not 
liable  for  the  money  so  obtained  ;  and  Massey  v. 
Knowles  (a)  was  cited.  The  Lord  Chief  Justice  was  of 
opinion  as  to  the  first  point,  that  Chapman  had  con- 
tracted jointly  with  the  other  parties,  and  was  therefore 
liable ;  and  on  the  second,  that  the  advances  had  been 
recognised  by  all  the  defendants,  and  therefore  all  might 
be  sued ;  but  he  reserved  leave  to  move  to  enter  a  non- 
suit on  the  first  point  The  plaintiff  had  a  verdict  for 
1151*    In  the  ensuing  term  a  rule  nisi  was  obtained  for 

(a)  3  Stark.  M  P.  C.  65. 

entering 


in  the  Foohth  Year  o*  WILLIAM  IV.  W7T- 

entering  a  nonsuit,  and  also  for  reducing  the  damages       1834* 


by  the  amount  of  the  money  advanced. 

Andrews  Serjt.  now  shewed  cause.  As  to  the  first 
objection ;  the  acts  proved  against  Chapman  are  sufficient 
to  make  him  a  joint  contractor  with  the  other  defendants. 
He  was  visibly  a  contractor  as  well  as  the  rest;  he  was 
with  them  when  the  business  was  transacted,  and  joined 
with  them  in  issuing  orders  and  obtaining  credit;  and 
the  credit  must  be  supposed  to  have  been  given  to  him 
as  well  as  to  the  others.  Those  who  did  not  sign  the 
orders  acted  in  the  same  manner  as  the  rest.  By  the 
stat.  59  G.  &,  c.  12.,  s.  7.,  the  inhabitants  of  any  parish, 
in  vestry  assembled,  are  enabled  to  nominate  an  assistant 
overseer,  and  to  determine  and  specify  the  duties  to  be 
performed  by  him;  two  justices  are  empowered  to 
appoint  him  accordingly,  by  warrant,  for  such  purpose* 
as  shall  have  been  fixed  by  the  vestry ;  and  he  is,  by 
that  clause,  empowered  "  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  poor,  as  shall  in 
the  warrant  for  his  appointment  be  expressed,"  in  like 
manner  as  the  same  may  be  executed  by  any  ordinary 
overseer.  If  the  appointment  be  not  produced,  it  mjist 
be  presumed  under  such  circumstances  as  were  proved  in 
this  case,  that  the  party  acted  under  the  authority  given 
by  his  warrant  of  appointment,  and  in  the  character  of 
assistant  overseer,  not  of  servant  to  the  parish  officers. 
He  suffered  the  plaintiff  to  deal  with  him  on  that  under- 
standing. As  far,  indeed,  as  the  evidence  goes  (no 
appointment  being  produced),  he  may  not  even  have 
been  assistant  overseer;  but  whether  he  was  so  or  not, 
the  credit  given  him  in  consequence  of  his  own  conduct, 
4  A  2  renders 
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1834.       renders  him  liable.     As  to  the  second  point,  the  ad- 
""  vances  of  money  stand  on  the  same  footing  as  the  other 

against       debts;    there  is   no   authority  for  saying  that  parish 

Banistsr. 

officers  may  not  obtain  such  advances  for  the  present 
exigencies  of  the  poor,  if  the  rates  cannot  be  immediately 
got  in.  In  Massey  v.  Knowles  (a)  the  money  seems  to 
have  been  lent  to  a  single  overseer,  as  such,  but  on  his 
individual  credit,  and  the  action  was  brought  against  all; 
here  all  the  officers  acted  indiscriminately  in  incurring 
the  debts,  and  all  acknowledged  them,  and  promised  to 
pay  as  soon  as  they  were  able. 

Thesiger,  contra.  As  to  the  first  point;  the  parti- 
cular charges  all  the  defendants  as  churchwardens  and 
overseers :  the  question  then  is,  whether  they  have  all 
acted  in  that  character.  As  to  two  of  them,  who  signed 
no  order,  the  case  must  entirely  rest  upon  the  character 
they  bore.  Chapman  is  said  to  have  been  assistant 
overseer ;  but,  to  know  what  are  the  responsibilities  of 
that  office,  reference  must  be  had  to  the  statute,  and 
that  shews  that  the  duties  and  liabilities  of  the  office  are 
to  be  defined  by  the  warrant  of  appointment.  To  fix  a 
liability  in  any  particular  respect  upon  the  defendant 
Chapman,  the  warrant  ought  to  have  been  produced. 
Bennett  v.  Edwards  (6).  The  case  here  would  have 
been  strong,  if  that  had  been  done,  apd  the  warrant  had 
shewn  that  the  duty  of  relieving  the  poor  was  imposed 
on  Chapman.  But  that  is  not  to  be  inferred  in  the  ab- 
»  sence  of  the  warrant ;  and  no  notice  was  given  to  pro- 
duce it.  [Patteson  J.  The  acts  of  Chapman  are  relied 
upon  as   ground   of  liability.]     He  acted  as  a  mere 

(a)  3  Stark.  N.  P.  C.  65.  (6)  7  B.  i  C.  586. 

servant, 
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servant,  and  the  plaintiff  must  have  known  it     Before       1834. 
the  stat.  59  G.  3.  c.  12.,  it  was  understood  that  an  as- 
sistant overseer  acted  only  as  a  servant,  and  it  is  so 
now,  unless  the  contrary  appear  by  his  appointment. 
{Taunton  J.    A   person  appointed  assistant  overseer 
need  not  have  a  circumscribed  authority.    Denman  C.  J. 
He  may  have  a  greater,  or  at  least  a  more  immediate 
control,   than   the  other  officers.]     It  was  necessary 
here  to  shew  that  all  the  officers  were  liable ;  and  to  do 
so,  it  should  have  been  proved  that  they  concurred  in 
contracting  the  debt.    It  has  never  yet  been  determined 
that,  independently  of  such  contract,  one  overseer  is 
bound  by  another's  act.    Malkin  v.  Vickerstqff(a)9  and 
the  judgment  of  Parke  J.  in  Hex  v.  The  Justices  of 
Gloucestershire  (ft),  rather  shew  the  contrary.     Here 
no  evidence  appeared,  as  to  two  of  the  defendants,  that 
they  had  given  any  orders.     [Patteson  J.  Was  not  this 
part  of  the  case  matter  to  be  determined  by  the  Jury  ? 
In  Malkin  v.  Vickerstaff(a\  one  overseer  (the  defend- 
ant) was  not  proved  to  have  had  any  knowledge  of  the 
relief  ordered  by  the  other,  or  to  have  assented  to  it 
afterwards,  and  yet  it  was  considered  to  have  been  a 
question  for  the  Jury,  whether  credit  was  given  to  one 
or  both.]     As  to  the  second  point;  the  parish  officers 
have  no  power  to  borrow  money .  for  the  relief  of  the 
poor;  Massey  v.  Knowles  (c),  Leigh  v.  Taylor  (d);  their 
duty  is   limited   to  the  application   of  the  poor-rate. 
[Denman  C.  J.  If  an  overseer  asks  a  person  to  pay 
money  for  him,   and  says,   "  I   will   repay  you  on 
Monday;"  is  not  he  liable?]     Personally,  but  not  as 
overseer.    {Littledale  J.  This  was  not  exactly  a  borrow- 

(a)  SB.  #  A.  89.  (*)  1  B.  $  Aa\  5. 

(c)  3  Star*.  N.  P.  C.  €5.  (<Q  7  B.  t  &  491. 
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198A«       ing  of  money.]    It  was  the  same  thing.     In  Tcewnejfs 

case  (a)  it  is  laid  down  that  an  overseer  is  not  bound 

jigaimt  to  lay  out  money  till  he  has  it ;  it  cannot,  therefore,  be 
necessary  that  he  should  borrow.  [Taunton  J.  This 
was  not  money  borrowed  in  solido :  the  paupers  went  to 
the  plaintiff  *s  shop,  and  sometimes  had  their  monthly 
payments  advanced.  We  must  be  cautious  how  we  limit 
the  responsibility  of  overseers  on  this  point  The  con- 
sequence might  be,  that  the  poor  would  starve.  Lit- 
tledaie  J.  It  would  throw  great  difficulties  in  the  way  of 
the  management  of  the  poor  in  many  parishes.] 

,  Denmajnt  C.  J.  It  was  one  point  for  consideration 
in  this  case,  whether  the  Lord  Chief  Justice  ought  not 
to  have  expressly  left  it  to  the  jury  to  say  whether  the 
defendants  jointly  contracted  with  the  plaintiff  or  not; 
but  I  think  that  which  was  equivalent  was  done ;  and  it 
appears  to  me  that  there  was  strong  evidence  of  a  joint 
contract.  It  is  clear  that  all  these  parties  were  com- 
petent to  render  themselves  jointly  liable,  if  they  acted 
so  as  to  make  the  plaintiff  look  to  them  for  payment ; 
and  I  think  it  was  proved  that  they  did  so  act  The 
defendant  Chapman  signed  several  orders,  sometimes 
adding  the  word  " clerk "  or  "overseer;"  others  of  the 
defendants  signed  other  orders ;  and  Chapman  was 
present  as  well  as  the  others  on  several  occasions  when 
money  was  demanded  on  behalf  of  the  plaintiff,  and 
made  promises  to  pay.  It  is  true  that,  in  his  particular, 
the  plaintiff  charges  all  the  defendants  as  "  church* 
wardens  and  overseers,"  but  that  does  not  import  any 
legal  definition  of  the  character  they  filled ;  and  it  is 
not  even  clear  that  the  plaintiff  knew  Chapman  to  be 

(a)  2Salk.  521.     2  Ld.  Raym.  1009,  A  C  Mora  folly. 

only 
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only  an  assistant  overseer.     I  think,  however,  that  as  to        1834. 

him,  nothing  depends  on  the  strict  legal  character  in 

which  he  acted ;  if,  indeed,  he  bad  said,  "  I  act  only  as      na&*»* 

servant  or  assistant  to  the  overseers,"  that  would  have 

been  a  warning  to  the  creditor  not  to  consider  him  aft 

one  of  the  parties  contracting ;  but  that  was  not  done. 

I  think  the  jury  were  right  in  the  vefdtet  they  found. 

The  cases  which  have  been  cited  do  not  apply*     In 

Leigh  v.  Taylor  (a),  the  defendant  was  bound  as  surety 

that  an   overseer   should   account  for  all  sums  which 

should  come  to  his  hands  by  virtue  of  his  office ;  and 

the  surety  was  held  not  to  be  liable  for  the  repayment 

of  a  sum  advanced  to  the  overseer  by  way  of  loan,  and 

applied  by  him  to  parochial  purposes.     That  is  very 

different  from  the  question  whether  or  not  a  creditor 

may  look  personally  to  an  overseer  who  has  obtained 

goods  from  him  under  circumstances  like  the  present ; 

and  I  think  no  difference  ought  to  be  made  as  to  the 

advances  of  money  in  this  case;  a  slight  accommodation 

in  money  rendered  as  this  was,  may  be  considered  in 

the  same  light  as  the  supply  of  goods. 

Littledale  J.  It  is  not  necessary  that  the  assistant 
overseer  should  be  shewn  to  have  had  a  particular  au- 
thority as  such,  if  he  has  made  himself  personally  liable. 
A  tradesman  is  not  bound  to  look  to  the  legal  character 
which  the  party  holds,  if  such  party  has  pot  him  In  a 
situation  in  which  the  tradesman  may  be  authorised  to 
consider  him  as  his  debtor :  and  I  think  that  was  so  in 
the  present  case,  though  the  defendant  Chapman  some- 
times signed  himself  "overseer,"  sometimes  "clerk," 

(a)  7  B.  £  C.  491. 
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fttfltt        and  though  the  orders  were  given  sometimes  by  one 
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officer  and  sometimes  by  another.     It  was  a  joint  con- 

*«m*        cern  among  the  parties.     As  to  the  money  advanced,  it 

would  be  extraordinary  if  overseers,  instead  of  suffering 

the  paupers  to  come  to  their  houses,  sent  them  to  a  shop 

*!. "'     ! ".  f,  t°  teccnretbtir  weekly  or  monthly  payments,  and  it  jwjb 

^  then  held  that  the  shopkeeper  could  not  redover  against 

t  (fogoveiweeni  for  the  money  paid  oa  those  occasions,  as 

w     ,•    !.«  well  as  for  goods  supplied.     The  tide  must  be  dia» 

*    charged. 

<r vKunifcait A  sc«wur»d.   .  ,  .  ■     .  ■•     • 

.  b  flATTWtw  J.  ■'  It  was  necessary  to  the  plaintiffs  case 
ahad  att  the  defendants  shnnld  hare  jrQnderedfthewelyct 
*i*ble>j  bufnpoa  this,  subject  the  ja^wereaaAwently 
ttiracoed,;lHid  give  their  opinions  It  wis  not  tapisite 
Aat^UfiTie  should  haveibeen  pijetd&t  when  oath  order 
iwaa  given,  or  should  have  actually  made  eprpmy*  re- 
specting •such  onier.  If  it  were  so*  there  would  be  great 
inconvenience  where  fire  parish  officers  were  OHKe*ned» 
land  it  might  even  be  arranged  so  that  the  whole  five 
should  Refer  interfere  on  any  occasion..  It  was  for  the 
fmy  to  say  to  whom  credit  was  given.  It  has  been 
made,  a  question  a*  to  Ckapmaf^  whether  bis  authority, 
as  assistant  overseer*  was  not  so  limited  that  be  could  not 
bind  himself.  But  if  he  promised  the  plaintiff  to  pay, 
-we  are  not-  to  assnme  that  he  was  restricted  by  his  ap- 
pointment from  so  engaging.  He  might  have  authority 
to  do  so,  and  we  are  not  to  take  it  for  grunted  that  he 
bad  not 

Rule  discharged* 


ik  thj*  Tou*th  Ybah  of  WILLIAM  IV.  ty^i 

Ex  parte  Pitt.  ..  ;' 

A/TR.  CHARLES*  PITT  in  this  tern  (Anm  14th)  A  motion  call- 

-1-tJL  jng  upon  in 

moved  in  person  for  a  role,  calling  upon  an  at*  attorney  to 


torney  of  this  court  to  avnr  certain  mantis  alleged  alleged  again* 

bin  on  affidavit 
must  be  made 
by  a  banister. 


against  him  on  affidavit.  ..   :  .  ,   ?£££* 


Denman  C.  J.  We  think  that  we  cannot  hear  an 
application  calling  upon  an  attorney  to  atafrtrer  matters 
seriously  affecting  his  character,  unless  such  appli- 
cation be  made  ty  a  ggmlemmn  of  the  bar.  It  t*  kHe  a 
motion  far  a  criminal  information  j  we  ought  to  have 
theopmfonof a. barrister  that  there  is-  ground  far  tht 
proceedings  There  was*  indeed,  a  rak  lately  tgcaotcri 
oftlha  motion  of  the  Resent  party  in  person*  by  which 
attomtea  were  called  open  to  answer  the  matters  pf  an 
affidavit )  but  the  application  for  that  purpose  was 
appended  to  another*  by  winch  the  party  claimed  the 
protection  of  the  Court  in  certain  proceedings  against 
him,  as  to  which  there  appeared  to  be  ground  for 
calling  upon  the  attoraies  to*  make  a  statement*  and, 
(therefore^  the  rule  was  granted  ki  its  whole  exfent.  The 
•present  is  a  different  cose*  <■ 

t  ■  f       !  i 

Littledalb  J.  In  the  principal  matter  depending 
in  that  case  (a),  much  turned  upon  the  question  whether 
«  certain  document  originally  bore  date  of  the  7th  or 
6th  of  June ;  and  I  granted  Mr.  Pitt  a  rule  calling  cm 

(a)  PUt  ?.  Coomesi 

the 
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the  attornies  to  answer  as  to  that,  and  also  as  to  the 
matters  alleged  against   them   in   his  affidavits,   both 
Pitt.         being  intimately  connected ;  but  perhaps  it  was  wrong 
to  do  so.     The  present  rule  cannot  be  granted. 

Taunton  and  Patteson  Js.  concurred. 

Rule  refused. 


Irtsu,.  PlTT  against  Coomes. 


A  person 
having  made  a 


TPHE  plaintiff  applied  (January  27th)  to  be  discharged 
motion  in  a  out  of  the  custody  of  the  sheriff  of  Middlesex,  upon 

cause  to  which  .  .  rr^ 

he  was  party,  affidavits  which  stated  the  following  circumstances : —  1  lie 

and,  in  hbway  plaintiff  lived  at  a  place  called  The  Polygon  in  the  parish  of 

ina^wtall  SL  paticras9  and  had  an  office  in  Adam  Street,  Adelphi, 

be  kept  his  where  he  kept  his  papers  of  business.     On  the  22d  of 

papers  but  did  r  r   r 

not  reside,  to     January  he  called  at  his  office  for  some  papers,  and 

refresh  himself 

and  sort  his  proceeded  thence  to  the  Court  of  King's  Bench,  where, 

remained  there  in  the  evening  of  the  same  day,  he  obtained  a  rule  ab- 

andUwo  hours,  solute  in  the  cause,  Pitt  v.  Coomes.     He  then  left  the 

the  office  and  court,  with  a  person  named  King,  who  had  accompanied 

^lor^shop  in  *"m»  and  Proceecled  directly  to  his  office,  where  he  sorted 

intendTn  *trCet>  '"s  P1^1**  an(l  ^e  and  %*ng  to°k  some  refreshment, 

however,  to  having  had  none  during  the  day.     It  was  near  six  in 

proceed  home  m 

immediately,      the  evening  when  they  arrived  at  the  office,  and  before 

and  being  on 

his  way  thither  seven  the  plaintiff  left  it  in  company  with  King,  when  an 

deviated.    As  officer  of  the  sheriff  of  Middlesex,  about  seven  o'clock, 

entered  the  arrested  the  plaintiff  on  an  attachment  issued  in  a  cause 

vested  b"  in  cll*ncery>  PUt  v-  Tokelove.     The  plaintiff  was  at  this 

^"rd^061^'  t*rae  8°*n6  home  to  The  Polygon,  intending  only  to  call 

watched  him 
from  the  court. 

Held,  that  the  privilege  of  the  party,  redeundo  from  the  court,  had  not  ceased  when  be 
was  arrested,  and  that  he  was  entitled  to  be  discharged. 

at 
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at  the  Rule  office,  SymoiuTs  Inn  (which  lay  in  hit  way), 
for  the  purpose  of  drawing  up  his  rule. 

The  Court  granted  a  rule  to  shew  cause.  The  affi- 
davits in  answer  to  the  rule  (sworn  by  the  sheriff's  officer 
and  others)  stated  that  the  officer  had  seen  the  plaintiff 
in  court,  and  watched  him  from  thence  to  his  office; 
that  he  entered  the  office  about  twenty  minutes  after  five, 
and  remained  there  till  a  little  after  seven,  when  he  came 
out  and  went  into  a  tailor's  shop  in  the  same  street,  near 
the  office,  and  the  sheriff's  officer  also  entered  the  shop 
and  there  arrested  him. 


107» 


1884. 


Pitt 
agamu 

COOMM. 


Dampier  now  shewed  cause.  The  plaintiff  was  nov 
longer  privileged  at  the  time  of  the  arrest  He  had 
gone  from  the  Court  to  his  office,  remained  there  nearly 
two  hours,  and  then  proceeded,  not  to  his  home,  but  to 
a  tradesman's  shop.  [Denman  C  J.  mentioned  the  case 
of  Lightfoot  v.  C&meron  (a).]  There  it  is  merely  stated 
that  the  party,  after  leaving  the  Court,  went  to  a  tavern 
to  take  refreshment,  and  was  arrested  while  doing  so. 
Here  the  plaintiff  after  refreshing  himself,  left  his  office, 
and  instead  of  going  directly  home,  deviated,  and,  upon 
that  deviation,  was  arrested.  The  moment  be  went 
out  of  his  way,  the  protection  redeundo  ceased;  it  is 
immaterial  whether  the  deviation  lasted  a  minute  or  an 
hour. 

Denman  C.  J.  The  doctrine  of  deviation  might  be* 
come  very  alarming  if  carried  to  such  an  extent,  that 
whenever  the  officer  saw  the  party  going  one  yard  out 
of  his  way  home,  he  might  immediately  arrest  him. 


(a)  2  IT.  Bla.  1113. 


The 
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The  officer  should  not  dodge  too  closely.  A  party  on 
his  return  from  a  court  of  justice  ought  substantially  to 
receive  its  protection,  and  to  have  the  benefit  of  its  dig- 
nity and  quiet,  till  he  reaches  his  home.  The  case  just 
cited  was  stronger  than  this.  There  the  party  was 
dining  with  his  attorney  and  witnesses  when  the  officer 
took  him;  and  yet  he  was  held  to  be  protected. 

Littudale  J.  There  is  a  case  (a)  where  a  woman 
wag  witness  on  a  trial  at  Winchester,  which  ended  at 
four  in  the  afternoon  of  Friday  *  she  stayed  there  till 
S&tord|3fe  and  at  seven  in  the  evening  was  arrested  as 
s1>e  was  going  home  to  Portsmouth  t  and  this  Court 
held  that  she  ought  to  be  discharged.  The  role  must 
be.  absolute, 

Taunton  and  Patteson  Jg»  concurred. 

Rule  absolute,  (b) 

(a)  Hatch  v.  Blisset  (13  Ann.),  Gilb.  Cos.  IT,  B.  308.,  cited  in  2Stra. 
966.  and  6  Bac.  Ab.  531.  588.,  7th  ed.  See,  however,  the  dictum  of 
Lord  BVenboroufk  in  an  Anonyvtow  awe,  1  Smiitf*  Rep*  355. 

(b)  SeeJUsJtton  v-  Nisbett,  1  Moody  $  Rob.  347. 


in  the  Fourth  Year  of  WILLIAM  IV, 


The  King  against  Grant  ai»d  Others.  STSoth. 

CRIMINAL  information  for  a  libel.    The  information  Wh«e  *n  in. 
formation  for 

stated  that,  before  the  committing  of  the  offence*  i»bei  state*  that 

D  '  certain  trans- 

&c.  a  commission   had  issued   against  the  defendant,  actions  took 

placet  and  that 

Patrick  Grant,  and  assignees  had  been  appointed;  that  the  libel  was 
before  the  issuing  of  such  commission,  Grant  had  been  and  concerning 

•  *•  •  *  -xr  j   them*  and  then 

a  co-proprietor  of  a  newspaper  with  one  Youngs  and  wts  out  the 
that  "  certain  transactions  had  taken  place  since  the  fe^J  "l^"them> 
said  bankruptcy  respecting  the  sale  by  the  assignees  of  JJJ^JJj-  P^ 
the  said  Patrick  Grant  of  his  interest  in  the  said  news*  trial,  gives 

general  proof 

paper."    The  information  then  charged,  that  the*  do-  of  such  trans- 

-      ,  .   .         o  in  if-  i_      actio0** to  »UP- 

fendants  contriving,  &c.  to  defame  the  solicitor  to  the  port  the  intro- 
commission,  and  one  of  the  assignees,  and  lo  cause  it  to  0f  nja  piead. 
be  believed  that  they  had  been  guilty  of  fraud  and  breach  fendant  i**not 
of  trust  in  the  execution  of  their  respective  duties  in  S^^^*0" 
relation  to  the  said  commission,  &c.  published  of  and  e^^0^e 
concerning  the  said  commission  of  bankrupt,  and  of  and  *°ry  of  those 

°  transactions,  so 

concerning  the  said  assignee  and  solicitor  under  the  said  as  to  bring  into 

issue  the  truth 

commission,  "  and  the  said  transactions  as  aforesaid,"  or  falsehood  of 

a  certain  false,  &c.  libel,  containing  the  false,  &c.  matters  But  if  such 

of  and  concerning  the  said  assignee  and  solicitor  re-  ^J^f  bona 

spectively  following,  that  is  to  say.     The  libel  was  then  J^^JjJJ,. 

set  out.     It  contained  several  injurious  statements  of  the  »<*jon»  referred 

J  to  in  the 

conduct  of  the  prosecutors  in  transactions  relative  to  alleged  libel 

are  not  the 

Grant's  bankruptcy,  and  accused  them  of  "  fraud  and  same  with 

falsehood,"  and  of  "  swindling,"  in  the  discharge  of  the  inform- 
ation supposes 
it  to  hate  had  in  view,  and  the  Judge  is  informed  that  the  evidence  is  offered  for  that  pur- 
pose, it  is  admissible. 

Affidavits  are  not  receivable  to  shew  that  a  Judge  is  mistaken  in  his  report  of  a  cause 
tried  before  him. 

their 


Gjumt. 
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1894.       their  respective  functions ;  stating,  among  other  things, 
-  that,  in  order  to  defraud  the  creditors,  they  had  made  a 

nga**&  false  assertion  respecting  a  purchase  of  the  newspaper 
by  Young:  that,  by  sach  false  assertion,  Young  had 
been  enabled  to  maintain  a  Chancery  suit  against  the 
creditors;  and  that,  at  a  late  meeting  of  the  creditors,  it 
had  appeared  that  Young  withdrew  the  allegation  of  his 
having  made  sach  purchase.  At  the  trial  before  De*~ 
man  C.  J.,  at  the  sittings  in  Middlesex  after  last  Michael- 
mas term,  the  solicitor  and  assignee  were  called  as 
witnesses  for  the  prosecution,  and,  in  their*  examination 
in  chief,  gave  general  evidence  of  the  facts  stated  in  the 
inducement;  and,  in  particular,  that  transactions  had 
taken  place  after  the  bankruptcy,  relating  to  the  sale  by 
Grants  assignees  of  his  interest  in  the  newspaper. 
Kelly,  for  the  defendants,  endeavoured,  in  cross-examin- 
ation, to  go  into  the  particulars  of  the  several  trans- 
actions respecting  the  sale  of  Grants  interest  in  the 
paper.  The  Lord  Chief  Justice,  considering  this  an 
attempt  to  bring  into  question  the  truth  or  falsehood  of 
the  libel,  refused  to  allow  such  questions  to  be  put 
The  defendants  were  found  guilty.  In  this  term 
(January  15th), 

Kelly  moved  for  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  had,  on  account  of  the  above-stated 
rejection  of  evidence.  The  objection  to  these  questions 
was,  that  by  asking  them,  the  truth  of  the  libel  might 
incidentally  be  brought  in  question.  But  if  certain 
transactions  are  averred  in  the  introductory  part  of  the 
information,  and  the  averment  as  to  them  is  a  material 
one,  evidence  must  be  gone  into  respecting  them.  The 
Lord  Chief  Justice  thought  that  evidence  might  be 

given 


Grant. 
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given  to  shew  generally   that  such  transactions  had        1834. 
happened,  but  not  what  the  nature  of  tbem  wa9 ;  but  it      _.    __ 

Tbe  Kino 

was  necessary  to  go  into  the  particulars,  in  order  that  ogauut 
the  jury  might  judge  whether  a  true  character  had  been 
given  of  the  supposed  libel  in  the  introductory  aver- 
ments. They  are  to  decide  on  the  whole  matter,  and 
an  essential  part  of  it  is,  not  only  whether  the  trans-* 
actions  referred  to  had  happened,  but  whether  they 
were  of  such  a  nature  as  the  information  suggests,  and 
whether  the  publication  complained  of  was  a  libel  with 
relation  to  them.  The  jury  could  not  judge  of  that 
without  the  evidence  which  it  was  proposed  to  go  into. 
Lord  Mansfield  said  in  Rex  v.  Home  (a) :  "  The  gist  of 
every  charge  of  every  libel  consists  in  the  person  or 
matter  of  and  concerning  whom  or  which  the  words  are 
averred  to  be  said  or  written."  Here  the  gist  of  the 
charge  was  the  transactions  relating  to  the  sale  of  tbe 
newspaper.  In  Rex  v.  Home  (i),  where  the  information 
stated  the  libel  to  be  "  of  and  concerning  his  Majesty's 
government  and  the  employment  of  his  troops;"  but 
no  particular  statement  was  made  as  to  the  occasion 
on  which  the  troops  had  been  employed,  and  to 
which  the  libel  referred,  the  defendant  proposed  to 
give  in  evidence  an  affidavit,  published  before  the  libel, 
relating  to  the  employment  and  conduct  of  the  king's 
troops  in  an  encounter  with  the  insurgents  in  America. 
Lord  Mansfield  said  (in  delivering  the  judgment  of  the 
Court),  "  I  told  the  defendant,  if  he  meant  to  prove 
tbe  facts  to  be  true  as  above,  it  could  not  be  done  by 
affidavit,  the  person  himself  being  present,  and  even  if 
he  was  absent,  they  could  not  be  proved  by  affidavit ; 

(a)  Coup.  619.  (ft)  Cowp.  672. 

but 
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1834.       but  if  he  meant  to  shew  that  at  the  time  there  existed  a 
j^  K  public  account  in  the  newspapers,  which  might  be  of 

*?"**  use  to  restrain  or  qualify  the  meaning  of  the  paper  in 
question  upon  the  information,  he  might  do  so,"  Upon 
the  same  principle  the  evidence  was  admissible  here,  to 
shew  what  transactions  the  writing  in  question  referred 
to,  and  whether,  taken  with  reference  to  them,  it  was 
libellous.  If  an  indictment  charged  that  a  bankrupt 
had  passed  his  examination,  and  that  a  libel  had  been 
published  concerning  it,  stating  that  the  bankrupt  had, 
on  such  examination,  sworn  contradictory  matters,  and. 
thereby  committed  perjury;  it  cannot  be  said -that  the 
particulars  of  the  examination  itself  might  not  be  gone 
into,  it  being  incorporated  with  the  libel  by  tbo  intro- 
ductory averment.  In  the  present  case  it  is.  stated  at 
part  of  the  libel,  that  the  solicitor  and  assignee  are 
alleged  to  have  made  a  false  allegation  respecting  the 
sale  of  the  newspaper,  to  defraud  the  creditors;  this  is 
one  of  the  transactions  of  and  concerning  which  the 
libel  is  said  to  have  been  published:  how  can  the  Jury 
say  that  the  publication  is  a  libel  respecting,  and  appli- 
cable to,  a  transaction  so  described,  unless  they  know 
particularly  what  the  transaction  was?  [Dcnman  C.  J, 
The  falsehood  imputed  in  that  transaction  was  not  in 
itself  insisted  upon :  the  ground  of  complaint  was  the  foul 
and  calumnious  language  that  ran  through  the  whole 
publication.  In  the  part  in  question,  it  was  not  merely 
said  that  a  false  statement  was  made  on  a  particular 
subject,  but  that  it  was  made  to  defraud  the  creditors.! 
The  prosecutors  might  have  relied  upon  the  general 
abuse  merely;  but  they  have,  by  their  introductory 
averments,  incorporated  particular  transactions  with  the 
subject  matter  of  the  charge;  and  if  their  case  be  such 

as 
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at.  to  reqitfre  proof  of  matters  which  may  bring"  the        1834* 
thith  ot>  fiilsbhood  of  the  libel  into  question,  the  cfe-1      ewjt'wr 
fendant  is  not  therefore  to  be  precluded  from  examining 
into  the  mattett  so  introduced. 


Dfi&MAK  C.  J.  Undoubtedly  the  defendants  in  plead-' 
tag  to  thfe  tofohnatton,  put  In  isiue  ail  the  material  al- 
legfttfbns  cdhtaSned'iti  it;  I  admit  without  reserve,  that 
it*&  itt  ftsttgwMfctffetof  not  the  alleged  libellous  matter 
related  to  the!  fransactitarttentidtieti  Iff  the  Introductory1 
aVerments-oftfW'JrifdrTnflrfioii.''  And  Tf  counseT  for  the'de-" 
ftttdartt,  Jitk  "Teas*  like  tBis?  were  to  iay,  borift  fide,  "  l' 
propose  etrt&frig  djxm  "this'  etfdence  to  shew  that  what' 
is  stM&Mtf  tlte  htfohnation  is  hot  proved,  for  that  the' 
libel  doe*' ntft  apflly  Wthe  transaction  referred  to  by  the' 
pte^dkig;  and  hi  ttrdet  to  dhew  that,the  evidence 'must1 
be  gd*re;fiita/*  It  Wbulcf  then  be  admissible/'  But  in" 
this'citse  it  frtts  taken  for  granted  that  the  transactions 
bid- happened,  and' that  the  libel  related  to  them;  the 
object  ?n  offering  tliis  evidence  was  to  shew  that  it  re- 
lated to  them  justly.     It  dime  then  to  the  question, 
whethfer  oir  rfot  the' truth  of  a  libel  can  be  put  in  issue 
on  an  information.  'I  have  always  thought  it  could  not. ' 
The  reason  now  given  for  going  into  the  evidence  in 
question  was  not  suggested,  and  the  Judge  who  tries  a 
cause  ought  to  be  informed  of  the  purpose  for  which 
evidence  h  offered.  ' 

■  LrrrLKDALE  J.  I  entirely  concur.  If  the  evidence 
had  been  offered  to  prove  that  the  libel  did  not  relate 
to  those  transactions  which  the  information  applied  it 
ta,  the  enquiry  might  have  been  pursued  j  but  not  with 
any  other  vie*.  -  4  y 
Voh.  V.  4B  Tauhton 


1086  CASES  in  HILARY  TERM 

1834,  Taunton  J,  concurred. 

The  Kino 

agaitui  Patteson  J.      I  am  of  the  same  opinion,  for  the 

reasons  given  by  my  lord,  which  I  need  not  repeat 

Rule  refused. 

On  this  day,  the  defendants  were  brought  up  for 
judgment,  and 

Kelly  renewed  his  former  application,  stating  that  on 
reference  to  another  gentleman  who  was  counsel  in 
the  cause,  and  to  a  short-hand  writer's  note,  he  found 
that  the  evidence  had  been  offered  at  the  trial,  as 
bearing  upon  the  question,  whether  or  not  the  trans- 
actions referred  to  by  the  libel  were  the  same  as  those 
mentioned  in  the  introductory  part  of  the  information, 
and  that,  in  particular,  it  had  been  asked,  "how  the 
jury  could  know  that  the  transactions  were  the  same, 
if  such  evidence  were  not  gone  into  ?"  \Denman  C.  J. 
My  note  and  my  recollection  are  distinct  on  the  subject 
It  might  perhaps  be  said  by  way  of  argument,  "  how 
can  the  jury  know  that  the  transactions  were  the  same, 
without  this  evidence?"  but  the  object  always  was  to 
introduce  the  truth  of  the  statements  in  the  libel.  If  the 
evidence  had  been,  or  could  have  been  offered,  bona 
fide,  for  the  purpose  now  suggested,  it  would  have  been 
different.  If  counsel  had  told  me  that  they  really  put 
the  questions  for  the  purpose  of  shewing  that  the  libel 
did  not  relate  to  the  transactions  referred  to  in  the  in- 
formation, I  should  have  allowed  them  to  be  put,  though 
I  should  have  been  surprised  at  the  mode  of  proceeding. 
But  when  it  was  suggested  that  merely  because  certain 
transactions  were  spoken  of  in  the  introductory  part  of 

the 
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the  information,  the  defendant's  counsel  might  go  into        1834! 

the  history  of  those  transactions,  I  could  not  allow  such       " 

*  The  Kino 

a  course  to  be  taken.]  against 

Gaant. 

Kelly  offered  to  put  in  the  short-hand  writer's  notes, 
and  affidavits  of  the  circumstances  under  which  the  evi- 
dence was  offered. 

Denman  C.  J.  I  will  not  hear  affidavits  as  to  what 
passed  at  the  trial,  unless  the  Court  tell  me  that  I  ought. 

Littledale  J.    The  affidavits  cannot  be  received. 

Taunton  J.  The  question  is,  whether  the  affidavits  •« 
of  by-standers  are  to  be  admitted,  to  prove  that,  the, 
Judge  who  presided  at  a  trial  is  guilty  of  mistake  as  - 
to  what  passed.  If  such  affidavits  were  now  received,  it 
would  be  the  first  instance  of  such  a  practice,  and  would 
produce  the  greatest  injury  to  the  administration  of 
justice  (a). 

(Patteson  J.  was  in  the  Bail. Court.) 

The  defendants  then  received  judgment, 

(a)  See  Everett  r.  Y<melUt  4  B .  %  Ad,  683. 
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Friday  In  the  Matter  of ,  Gent.,  One,  &c,  and 

,  Gent,  One  Other,  &c. 

The  Court  of  QIR  JOHN  CAMPBELL,  Solicitor-General,  on  a 

will  not  grant  former  day  in  this  term,  moved  for  a  rule  calling 

ooa!i  uiofDey  on  two  att°rnies  of  this  court  Jo  shew  cause  why  they 

wb*b!sbou?d  sh°uld  not  be  struck  off  the  roll,  on  affidavits  charging 

nff^h*!o7i,CT  t^em  w^h  professional  misconduct  in  certain  pecuniary 

tfae  affidavits  m  transactions.    [Denman  C.  J.    The  facts  stated  amount 

support  of  the 

rule  state  an  to  an  indictable  offence.  Is  not  it  more  satisfactory  that 
which  he  would  the  ease  should  go  to  a  trial?  I  have  known  applications 
indictment  of  this  kind  after  conviction,  upon  charges  involving  . 
professional  misconduct;  but  we  should  be  cautious  of 
putting  parties  in  a  situation  where,  by  answering,  they 
might  furnish  a  ease  against  themselves,  on  an  indict- 
ment to  be  afterwards  preferred.  On  an  application 
calling  upon  an  attorney  to  answer  the  matters  of  an 
affidavit,  it  is  not  usual  to  grant  the  rule  if  an  indictable 
offence  is  charged*  Patteson  J.  referred  to  Short  v« 
Pratt  (a).  ] 

The  Court,  however,  desired  the  Solicitor-General  to 
see  if  any  precedent  could  be  found  of  such  an  application 
as  the  present  having  been  granted.  He  now  stated  that 
he  had  been  unable  to  find  any,  and  the  rule  was 

Discharged. 

(a)  1  Bmg<  102.     See  also  In  re  Knight  and  Halt,  1  Sing.  142. 
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1834. 


The  King  against  Kirke  and  Three  others.      Friday, 

Jan.  Slit. 

A  MANDAMUS  was  moved  for  in  a  former  term,  Understate 
calling  on  the  defendants,  aldermen  of  East  Bei-  ,.  6.',  the  costs 
ford\  to  attend  a  corporate  meeting  of  the   bailiffe,  andoTIIppl^ng 
aldermen,  and  burgesses  of  the  said  borough,  for  the  obutaJJToVtbe 
purpose  of  electing  an  alderman  in  the  room  of  one  9°urt  by.a  di§" 

*      v  °  tinct  motion, 

lately  deceased.     In  Michaelmas  term  last  counsel  were  after  the  issuing 

of  the  writ. 

heard  on  both  sides,  but  no  affidavit  was  put  in  for  the      And  upon 

such  motion 

defendants;  the  rule  was  made  absolute,  and  a  man-  for  costs,  the 

damns  issued.    The  writ  recited  the  duty  of  the  alder-*  for  \{g  guidance 

men  under  the  charter,  among  other  things,  in  electing  Media  support 

new  aldermen  upon  a  vacancy,  and  it  stated  that  certain  £££  *wj|~ 

meetings  had  been  holden  for  that  purpose,  which  the  JlTda1mu",thif 

defendants  had  been  required  to  attend,  but  that  they  both  applica- 
tions are  made 
had  neglected  and  refused  to  do  so,  in  consequence  of  by  the  same 

parties* 

which  no  election  had  taken  place;  and  it  then  required 
them  to  attend  a  meeting,  as  above  stated,  as  soon  as 
the  same  could  be  called,  and  to  do  every  act  necessary 
in  order  to  such  election.  It  appeared  by  the  affidavits 
in  support  of  the  present  rule,  that  after  the  granting 
of  this  mandamus,  and  after  service  of  it  on  the  de- 
fendants, Thomas  Appleby  the  senior,  and  Robert  Hud- 
son, the  junior  bailiff,  according  to  the  custom  of  the 
corporation,  issued  their  precept  to  the  Serjeants  at 
mace  to  summon  a  hall  of  the  corporation,  for  the 
purpose  of  choosing  an  alderman  to  fill  one  of  the 
vacancies  referred  to  by  the  mandamus;  and  that  the 
defendants  were  duly  served  with  such  summons.  One 
of  them  attended  the  meeting;  the  others,  although 
463  they 
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.  J834.  they  did  not  attend,  acquiesced  in  what  was  there  done; 
"  and  no  further  proceedings  were  taken  on  the  man- 
again*  damus.  In  this  term  a  rule  was  obtained,  calling  on 
the  defendants  to  shew  cause  why  they  should  not  pay 
the  prosecutors  their  costs  of,  and  occasioned  by,  the 
application  lately  made  by  them  for  a  mandamus  (as 
above),  and  also  the  costs  of  the  present  application. 
The  affidavits  in  support  of  the  rule  stated  the' service 
of  the  writ  of  mandamus  (which  was  set  out  at  length), 
and  the  non-attendance  of  three  of  the  defendants  at 
the.  meeting  holden  in  pursuance  of  the  writ  The  last- 
mentioned  defendants  made  an  affidavit  in  abswef, 
setting  out  the  grounds  of  their  non-attendance  at 
meetings  previous,  to  the  motion  for  a  mandamus,  and 
stating  that  they  had  sent  in  their  respective  resignations 
of  the  office  of  alderman,  but  the  re$t  of  the  corporation 
had  refused  to  accept  them,  after  which  this  mandamus 
was  moved  for;  they  then  explained  their  apparent 
disobedience  to  that  writ,  and  stated  that  they  had 
subsequently  acquiesced  in  the  proceedings  taken  at 
the  meeting  which  the  writ  required  them  to  attend. 

Sir  J.  Campbell,  Solicitor-.General,  and  Hill,  now 
shewed  cause.  The  act  1  W.  4.  c.  21.  s.  6.  (a),  under 
which  this  motion  is  made,  will  have  an  operation  much 
to  be  regretted,  if  a  practice  is  established  of  applying 
for  costs  of  the  application  for  a  mandamus  whenever 

(a)  1  W.  4.  c.  21.  s.  6.  "  And  for  making  some  further  provision  for 
the  payment  of  costs  on  applications  for  mandamus,  be  it  further  enacted, 
that  in  all  cases  of  applications  for  any  writ  of  mandamus  whatsoever, 
the  costs  of  such  application,  whether  the  writ  shall  be  granted  or  refused, 
and  also  the  costs  of  the  writ,  if  the  same  shall  be  issued  and  obeyed, 
shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby  authorized 
to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid." 

the 
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"  the  writ  has  been  granted.  The  prosecutors  ought  to  1834. 
have  their  costs  of  the  mandamus  itself;  but  the  costs  .--•  K 
of  the  application,  if  demandable,  should  have  been  «wmim* 
moved  for  at  the  same  time  as  the  writ;  the  Court 
ought  not  to  be  called  upon  now  to  entertain  a  question 
which  makes  it  necessary  to  open  up  the  whole  matter 
of  the  original  motion.  \Littledale  J.  Where  a  man- 
damus is  granted,  the  prosecutor  may,  upon  the  return, 
have  judgment  given  against  him.  Till  the  event  is  as- 
certained, the  Court  may  not  be  able  to  decide  upon  the 
right  to  costs.]  In  some  cases  that  might  be  a  question ; 
but  the  difficulty  which  might  arise  in  those  instances  is 
no  ground  for  a  general  rule.  Here  all  the  merits  were 
before  the  Court  in  the  first  instance.  The  motion  was 
only  for  a  mandamus  to  corporators  to  attend  a  corporate 
meeting.  No  new  facts  were  stated  on  shewing  cause. 
The  Court  might  safely  have  granted  costs  if  they  had 
been  moved  for  in  the  rule  for  a  mandamus.  [Taunton  J. 
I  think  that  in  one  of  the  cases  of  mandamus  to  the 
Hungerford  Market  Company  there  was  a  distinct  motion 
for  costs,  and  the  Court  said  they  would  wait  till  they 
saw  the  result  of  the  mandamus.  Denman  C.  J.  It  was 
the  case  Ex  parte  Davies  (a).  ]  It  may  have  been  con- 
ceived 

(a)  Reported,  but  not  as  to  this  point,  4  B.  £  Ad.  327.  The  man- 
damus (to  summon  a  jury  to  assess  compensation)  was  granted  in 
Michaelmas  term  1832.  The  writ  was  obeyed,  and  an  inquisition  was 
held,  February  20th,  1833.  In  Easier  term  1833,  Kelly  obtained  a  rule 
to  shew  cause  why  the  company  should  not  pay  Elizabeth  Davies  the  costs 
of  her  late  application  for  a  mandamus,  and  also  the  costs  of  the  said 
writ,  and  incidental  thereto,  and  the  costs  of  this  application.  The  rule 
was  enlarged.  No  return  was  made  to  the  mandamus.  In  Michaelmas 
term  1833,  Follett  shewed  cause  against  the  rule,  on  the  ground  that  the 
company  might  reasonably  have  thought  themselves  justified  in  resisting 
the  claim  to  compensation,  the  question  arising  on  a  doubtful  clause  in 
the  company's  act.     The  Court  made  the  rule  absolute. 

4  B  4  In 
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1834.       ceived  in  that  case,  that  a  good  return  might  be  made : 

..    __  here  that  could  not  be  supposed.    [Taunton  J.  If  the 

Tan  Kiko 

ttenmti  rule  were  as  you  would  state  it,  a  party  not  moving 
for  costs  of  the  application  for  a  mandamus  in  the 
first  instance  would  be  precluded  from  ever  obtain- 
ing them.]  It  is  the  same  in  other  cases  where 
costs  6f  an  application  are  moved  for.  [Taunton  J. 
That  is  where  the  principal  matter  and  its  incidents 
are  one  and  inseparable.  Ldttledale  J.  The  practice 
introduced  by  this  act,  of  applying  for  costs  of  the 
mandamus  after  the  writ  is  disposed  of,  is  in  itself  an 
anomalous  one.]  At  least  where  the  costs  of  the  ap- 
plication can  be  moved  for  at  the  same  time  with  those 
of  the  mandamus,  it  ought  to  be  done :  there  is  nothing 
in  the  act  to  prevent  it,  and  the  delay  leads  to  expence 
and  waste  of  time.  No  reason  is  shewn  for  it  here.  The 
affidavits  which  are  before  the  Court  when  the  mandamus 
is  moved  for,  but  not  afterwards,  may  be  very  material 
to  guide  the  discretion  of  the  Court  as  to  costs. 

Sir  James  Scarlett  and  Hildyard,  contra.  We  are 
entitled  now  to  call  in  aid  the  affidavits  on  which  the 
mandamus  was  obtained.  And  the  mandamus  itself,  by 
its  recital,  gives  sufficient  information  of  the  facts.  It 
is  true  that,  in  moving  for  a  mandamus,  the  costs  of  the 
application  might  be  included,  but  then  the  party  must 
run  the  risk  of  paying  costs  if  the  rule  is  refused.  And 
a  rule  may  be  granted,  and  the  party  against  whom  the 


In  Bex  v.  The  Hungerford  Market  Company  (Ex  parte  Fariowy9  2  Z?.  <J 
Aa\  204.  note  (a),  348.  note  (a  ,  a  motion  was  made  for  costs  of  the 
mandamus  and  of  applying  for  it,  after  the  writ  had  been  obeyed;  the 
Court  refused  the  costs,  but  the  ground  was,  that  the  application  for  a 
mandamus  was  made  before  the  act  1  W.  4.  c.  21.  came  in  force. 

mandamus 
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mandamus  gpes  may  prove,  on  the  return,  to  have  been  1834. 
right :  then  the  costs,  if  already  granted,  will  haye  been 
paid  by  the  party  not  in  fault.  It  is  better  that  there 
should  not  be  a  multiplicity  of  motions  for  costs,  but 
that  the  whole  question  of  costs  should  be  settled  at 
once,  when  the  result  of  the  mandamus  appears.  At 
least  no  rule  has  yet  been  laid  down  forbidding  this 
practice.  [.Denman  C.  J.  Does  it  appear  that  the 
parties  making  the  present  application  are  the  same 
with  those  who  complained  of  the  default  made  by  the 
Defendants  at  the  former  meetings?]  The  original 
affidavits  must  be  read  to  shew  that.  [The  Solicitor- 
General.  They  ought  not  to  be  read ;  the  present  rule 
does  not  call  upon  the  defendants  to  answer  them* 
Denman  C  J*  The  Court  thiok  that  they  dearly  may 
look  at  the  former  affidavits,  and  that  they  must  do  so 
to  guide  their  judgment  as  to  the  costs.  Pattew*  J.  If 
the  present  had  been  an  entirely  separate  motion,  the 
case  might  have  been  different.  But  this  is  a  rulq 
which  refers  to  a  former  proceeding  between  the  parties 
in  the  same  matter,  and  the  affidavits  which  it  is  proposed 
to  read  are  those  sworn  on  that  former  occasion  (a).] 

Denman  C.  J.  The  Court  think  it  right  that  the 
rule  should  be  made  absolute  for  the  costs  of  the  writ 
and  original  application,  but  not  of  this  application  (b). 

LlTTLE- 

(a)  The  affidavits  in  support  of  the  rule  for  a  mandamus  were  sworn 
by  Appleby  and  Pearson,  the  senior  and  junior  bailiff  above-mentioned, 
and  by  several  other  persons.  They  stated  the  subject-matter  of  the  com- 
plaint as  set  out  in  the  mandamus ;  and  further,  that  the  defendants  had 
written  letters  tendering  their  resignations,  respectively,  of  the  office  of 
alderman,  and  that  two  of  them  had  stated  their  intention,  by  so  doing,  to 
break  tip  the  corporation. 

(6)  It  may  be  presumed  that  the  Court,  in  refusing  the  costs  of  the 

present 
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1834.  Littledale,    Taunton,    and    Patteson   Js.   con- 

curred. 

The  Kiko 

against  Rule  absolute  as  above  (a). 

KlRXI. 


present  application,  did  not  intend  to  fix  a  precedent  for  all  cases  in  which 
a  motion  for  costs  should  be  made  after  the  time  of  obtaining  the  man- 
damus. Two,  at  least,  of  the  learned  Judges  appear  to  have  inclined 
to  the  opinion,  that  the  motion  for  costs  might,  in  some  cases,  be  properly 
deferred  ;  and  if,  in  any  instance,  a  distinct  application  ought  to  be  made, 
it  would  seem  that  the  costs  of  such  application  should  be  grantable  by 
the  Court. 

(a)  In  Rex  v.  The  Commissioners  of  the  Harbour  of  Bye,  a  rule  was 
obtained,  calling  on  the  defendants  to  shew  cause  why  they  should  not 
pay  to  Samuel  Miller,  Gent,  his  costs  of  several  applications  lately  made 
by  him  for  writs  of  mandamus  directed  to  the  defendants,  for  enforcing 
the  settlement  and  payment  of  charges  incurred  by,  and  which  had  become 
due  to  him  in  enforcing  and  protecting  the  rights  of  the  harbour  of  Rye, 
and  for  compelling  the  commissioners  to  raise  funds  on  the  security  of 
the  rates  and  tolls  of  the  said  harbour  for  the  purpose  of  paying  the  said 
costs  and  charges,  and  also  the  costs  of  an  application  by  the  said  S.  M., 
for  an  attachment  against  several  of  the  defendants  for  their  contempt  in 
not  returning  the  first  of  the  said  writs ;  and  the  costs  of  the  present 
application.  In  Easter  term  1833,  {May  7th)  Follett  shewed  cause.  It 
appeared  that  the  first  mandamus  having  been  granted  in  1832,  and  no 
return  made,  a  rule  nisi  was  obtained  for  an  attachment;  after  which  the 
defendants  returned  that  they  had  paid  part  of  the  charges,  but  had  no 
money  applicable  to  the  rest.  A  rule  nisi  was  afterwards  obtained 
{Mich.  T.  1832)  for  a  mandamus  to  the  commissioners  to  borrow  (ac- 
cording to  a  local  statute  under  which  they  acted),  such  sum  of  money 
as  should  be  necessary  to  pay  the  remainder  of  the  said  charges.  An 
arrangement  being  then  come  to  between  the  parties  on  the  principal 
points,  the  question  now  was  as  to  the  costs  of  the  above-mentioned  ap- 
plications. 

The  Court,  {Littledale  and  Parke  Js.)  as  to  the  first  mandamus,  refused 
the  costs,  because  the  commissioners  had  made  a  good  return ;  and  as  to 
the  second,  they  were  of  opinion  that  the  costs  ought  not  to  be  given, 
considering  that  the  application,  as  framed,  for  a  mandamus  to  the  com- 
missioners to  borrow  money,  was  a  strong  measure,  and  might  have  led 
to  their  being  called  to  account  for  complying.  The  rule  was  therefore 
discharged,  but  without  costs  to  the  commissioners. 
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Bodfield  and  Another  against  Padmore.       j^tlut. 

A  RULE   was  obtained   this  term,  calling  on  the  The  nile  of 
°  Court,  HiL  T. 

defendant  to  shew  cause  why  an  order  of  Taun-  2&3G.4. 
ton  J.  for  discharging  the   defendant  out  of  custody  on  all  bailable 
should  not  be  set  aside,  and  why  the  plaintiffs  should  the  defendants 
not  be  at  liberty  to  retake  the  defendant  on  the  present  Jndadditofe 
or  any  other  writ.    The  defendant  having  been  arrested  ?al1  *?}n: 

J  °  dorsed, is m 

on  a  capias  of  this  Court,  issued  in  November  last,  a  effect  repealed 

r  by  stat.  2  W.  4. 

summons  was  obtained  to  shew  cause  before  a  judge  at  c-  39. ;  and 
chambers,  why  the  defendant  should  not  be  discharged  want  of  such 

».  .  indorsement  is 

on   entering  a  common  appearance.     I  he  parties  at-  no  objection  to 

tended  before  Taunton  J. ;  and  it  was  first  urged  that  UndeMhat 

the   capias  was   irregular,  because  the  defendant  was  J^"1^  £ " 

described  in  the  body  of  the  writ  as  G.  P.  "of  the  city  in  ^e  body  of 

'  J    such  writ  the 

of  London,"   without  any  further  addition,   or   more  defendant  is 

described  as 

particular  description   of  his  residence.     The  learned  "  G.  p.  of  the 
Judge,  however,  thought  the  description  as  full  a  one  don." 
as  is  required  by  the  act  for  the  uniformity  of  process,  to  hJlcfto  bdi 
2  W.  4.  c.  39.      Secondly,   it   was  objected   that  the  2££ta£ h?* 
capias  was  not  indorsed  with  the  Christian  names  of  lue.to  ^  fnd 

r  A,  is  good, 

the   plaintiffs'   attornies,  but  only  with  the  surnames,  though  the 

r  >  *  *   plaintiffs  are 

"  H.   and   B"      Thirdly,    it    was   objected    that    the  partners,  and 

m         •        n    i  i»  i  i  •«•  are  not  stated 

affidavit  of  debt  did  not  state  that  the  plaintiffs  were  to  be  so  in  the 
partners,  but  merely  that  the  defendant  was  indebted 
to  "James  B.  and  Joseph  B."  The  learned  Judge 
also  overruled  these  objections.  It  was  lastly  sug- 
gested that  there  was  no  indorsement  of  the  defendant's 
place  of  abode  and  addition,  on  the  back  of  the  capias, 

as 
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1834.        as  required  by  the  rule  of  Court,  HiL  2  &  S  G.  4.  (a) ; 

-  and  the  learned  Judge,  on  this  objection,  ordered  the  de- 

ofnMjtf        fendant  to  be  discharged,  observing,  that  the  late  books  of 
Padmokc 

practice  by  Mr.  Tidd{b)  and  Mr.  Chapman  {c)  treated 
,    the  rule  in  question  as  still  subsisting. 

Kelly  now  shewed  cause.  The  rule  of  Hit.  T. 
2  &  3  G.  4.  is  not  repealed  by  the  act  2  FT  4*  c.  39. 
That  act,  by  sect  1.,  requires  the  place  and  county  of 
the  defendant's  residence  to  be  mentioned  in  every  writ 
of  summons,  and  refers  to  a  form,  No.  1.  in  the 
schedule.  Sect.  4.,  which  treats  of  bailable  process, 
does  not  repeat  this  direction,  but  it  refers  to  a  form, 
No.  4.  in  the  schedule,  and  it  is  evident,  on  a  com- 
parison of  the  two  sections  and  the  forms  referred  to> 
that  the  same  direction  is  meant  to  be  observed  in  bdttl 
cases,  as  to  the  description  of  the  defendant  (d).  Me 
intention  is  shewn  in  either  clause  to  discontinue  the 
former  indorsement  of  the  defendant's  addition  and 
place  of  abode;  nor  is  that  rendered  unnecessary,  for 
the  particulars  now  to  be  mentioned  in  the  body  of  the 
writ  do  not  convey  the  same  information.  And  the 
statement  made  as  to  the  defendant  in  the  present  writ, 
is  too  general  even  to  satisfy  the  terms  of  the  late  act. 
The  affidavit  to  hold  to  bail  was  also  defective,  on  the 
ground  stated  before  the  learned  Judge  at  chambers. 

R.  V.  Richards,  contra.  The  act  2  W.  4.  c.  39. 
virtually  repeals  the  rule  in  question  as  to  the  in- 
dorsement on  bailable  process.     By  sect.   ].,  and  the 

(a)  SB.  $  A.  560.  (&)  See  p.  1098.,  post, 

(c)  Second  Addenda  to  Chapman9*  King*  Bench,  1833,  p.  63. 
(</)  But  see  Bosler  ▼.  Levy,  1  Ding.  N.  C.  362. 

schedule 
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schedule  No.  1.  there  referred  to,  the  place  and  county 
of  the  defendant's  residence  are  to  be  inserted  in  the 
body  of  the  writ,  in  the  case  of  non-bailable  process, 
but  even  there,  no  indorsement  of  these  particulars  is 
required,  either  by  the  enacting  clause  or  by  the 
schedule;  and  in  sect  4.  and  schedule  No.  4.,  which 
relate  to  bailable  process,  no  such  indorsement  as  to 
the  defendant  is  in  any  way  directed  or  alluded  to, 
although  several  indorsement  are  required,  and  it  is 
particularly  directed  that  one  shall  contain  the  name 
of  the  plaintiff's  attorney  (to  be  described  as  "  &  F> 
of,"  &&),  or  the  plaintiff's  name  and  place  of  residence, 
if  he  sue  in  person.  The  indorsement  required  by  the 
rule  of  Hit.  2  &  3  G.  4.,  was  for  the  benefit  of  the 
sheriff,  not  of  the  defendant,  and  is  considered  in  that 
light  by  the  Court  in.  Clarke  v.  Palmer  (a).  If  that 
rule  continued  in  force,  it  would  be  unnecessary  to 
require  the  name  and  residence  of  the  plaintiff's  at- 
torney to  be  indorsed.  But  the  act  expressly  states, 
by  the  schedule,  what  indorsements  shall  be  made  on 
bailable  process,  and  no  others  can  be  insisted  upon. 


1834. 

Bobi-uclo 

against 

Paomokk«i 


Denman  C.  J.  The  affidavit  stating  the  defendant 
to  have  been  indebted  to  the  plaintiffs  is  sufficient,  though 
it  does,  not  mention  them  as  partners.  As  to  the  other 
objection,  the  stat.  2  W,  4.  c.  39.  s.  21.  enacts,  that 
the  writs  thereinbefore  authorised  shall  be  the  only 
writs  for  the  commencement  of  personal  actions  in  any 
of  the  superior  courts  at  Westminster,  in  the  cases  to 
which  such  writs  are  applicable.  We  think  that  act  re- 
peals the  rule  of  court,  Hil.  T.  2  &  3  G.  4.  The  rule 
will  therefore  be  absolute. 


(a)  9B.iC.l5S, 


Little- 
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Littledale  J.  concurred. 

Taunton  J.  I  am  of  the  same  opinion.  I  should 
have  thought  before,  that  the  indorsement  insisted  upon 
was  unnecessary,  but  that  the  late  books  of  practice 
appeared  to  treat  the  rule  of  2  &  S  G.  4.  as  still  subsist- 
ing. On  the  motion  before  me,  I  referred  to  the  case 
of  Ketirick  v.  Nanney  (a),  cited  in  Mr.  Tid<Fs  Third 
Supplement  (J),  and  it  was  not  brought  to  my  attention 
that  that  case  was  determined  before  the  passing  of 
2  W.  4.  c.  39.    The  rule  must  be  made  absolute. 


Patteson  J.  concurred. 

Rule  absolute, 

(a)  1  Dov*.  P.  C.  58. 

(6)  The  Act  for  Uniformity  of  Process,  by  W.  Tidd,  Esq.  (with  notes, 
&*.)  1852.  Page  15.  note(c).  That  note,  however,  refers  to  the  ruW 
of  2  &  3  C  4.  as  "  a  former  rule,"  by  which  the  plaintiff's  attorney  "  was 
required/'  &c. 


Backhouse  against  Harrison. 

A  SSUMPSIT  by  the  plaintiff,  an  officer  of  the  York 
City  and  Cpunty  Bank  Company  (a),  upon  two 
bills  of  exchange,  for  26/.  19s.  9d.9  and  20/.,  indorsed  to 
the  company,  against  the  defendant  as  an  indorser. 
At  the  trial  before  Alderson  J.  at  the  Yorkshire  Spring 
assizes  1833,  it  appeared,  that  about  two  o'clock  P.  M., 
on  the  25th  of  September  1832  (being  the  first  day  of 
Hawden  fair),  a  man  dressed  like  a  sailor,  accompanied  ' 


To  an  action 
by  an  indorsee 
against  the  in- 
dorser of  a  bill 
of  exchange, 
who  had  lost 
the  bill  by 
accident,  it  is  a 
good  defence 
that  the  plain- 
tiff took  the  bill 
fraudulently, 
or  under  such 
circumstances 
that  he  must 
have  known 

that  the  person  from  whom  he  took  it,  bad  no  title ;  or  that  the  plaintiff  was  guilty. of  gross 
negligence  in  taking  it. 

But  it  is  no  defence  that  he  took  it  under  circumstances  in  which  a  prudent  and  cautious 
man  would  not  have  taken  it. 

(a)  7  G,  4.  c  46.  #.  9. 

by 


in  the  Fourth  Year  of  WILLIAM  IV,  1099 

by  another  person  dressed  in  the  same  manner,  came  to        1884. 
the  company's  office   at   Hormden,  and   requested   one     „ 

*  Backhouse 

Clough,  their  clerk,  who  managed  their  business  there,        agamtt 

Hakexsov 
to  discount  the  bill  for  26/.  195.  9d.     The  bill  being 

much  discoloured,  Clough  asked  how  it  came  to  be  so. 
The  man  said  it  had  fallen,  with  his  pocket-book,  into 
the  Knottingley  and  Goole  Canal,  and  that  he  had  been 
searching  two  days  and  two  nights  for  it.  This  state- 
ment was  corroborated  by  his  companion.  Clough  then  , 
looked  at  the  bill,  and  seeing  the  names  of  <7.  &  E.  Har- 
rison upon  it,  asked  the  man  how  he  came  by  it.  He 
said  he  had  got  it  from  those  gentlemen  in  payment  for 
a  cargo  of  coals;  that  he  had  two  vessels  in  which  he. 
traded  between  Hull  and  the  West  Riding,  and  that  he 
had  come  to  Howden  to  purchase  two  horses  to  draw 
his  vessels  up  and  down  the  canal.  Clough  then  agreed 
to  discount  the  bill,  and  offered  it  to  the  man  to  indorse, 
but  he  said  he  could  not  write,  upon  which  Clough  wrote 
the  name  given  to  him  by  the  man  ( William  Moore), 
to  which  the  latter  affixed  his  mark.  Clough  stated,  in . 
evidence,  that  it  was  not  uncommon  for  persons  unable  to 
write  to  have  such  bills.  Having  received  the  money 
for  this  bill,  the  man  produced  the  other  bill,  and  said, 
that  if  the  money  he  had  received  was  not  sufficient  to 
pay  for  the  horses,  he  would  return  and  get  the  second 
bill  discounted.  In  an  hour  and  a  half  he  returned  for 
that  purpose,  and  Clough  discounted  the  bill  for  20/. 
Clough  asked  the  man  if  he  was  known  in  the  town. 
He  said  he  did  not  know  any  one  there. 

For  the  defendant  it  was  proved,  that  the  bills  in 
question  were  lost  by  a  sister  of  the  defendant,  she 
having  dropped  her  reticule  containing  them  into  the 
canal  between  Goole  and  Knottingley,   on  the  9th   of 

September 
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1884.       September  1832,  and  that  the  reticule  and  its  contents 

"^  were  found  by  Moore.     It  was  proved  by  a  clerk  of  the 

.  etfOKac  .     Bank  of  England,  that  it  was  the  practice  there,  and  at 

.    all  its  branch  banks,  not  to  discount  bills  for  strangers 

without  requiring  a  reference ;  nor  to  exchange  Bank  of 

England  notes  for  strangers,  and  certainly  not  a  dirty 

bill  for  a  man  who  could  not  write.  The  same  statement 

j 

was  made  as  to  the  practice  of  several  other  .banks*  The 
jury  found,  upon  questions  specially  submitted,  to  them 
by  the  learned  Judge,  that  the  plaintiff  took  the  bills  boni 
fide,  but  under  such  circumstances  that  a  reasonable, 
cautious  man  would  not  have  taken  them.  They  also 
found,  that  the  defendant  had  not  used  due  diligence  in 
making  the  loss  known.  The  learned  Judge  then  .directed  . 
the  jury  to  find  a  verdict  for  the  defendant,  but  reserved 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
amount  of  the  bills,  if  the  Court  should  be  of  opinion 
that  the  defendant,  having  been  guilty  of  the  firpt 
negligence,  was  thereby  estopped  from  setting  up  the 
negligence  of  the  plaintiff.  F.  Pollock  was  to  have 
shewn  cause,  but  in  his  absence  (Jan.  27th)  the  Court 
first  heard 

Cresswell,  for  the  plaintiff.  If  the  defendant  was 
guilty  of  the  first  negligence,  by  not  advertising  the 
loss  of  the  bills,  the  plaintiff  was  entitled  to  recover. 
ZDenman  C.  J.  Does  not  Easley  v.  CrocJcford  (a)  bear 
on  that  point?]  That  was  a  different  case.  There 
the  plaintiff  (in  trover)  proved  that,  in  September  1830, 
be  went  to  a  public  meeting,  where  he  was  robbed  of  a 
200/.  Bank  of  England  note.  He  advertised  his  loss  in 
the  newspapers,  and  in  June  1832  the  note  was  traced 

(a)  10  Ding.  243. 

to 
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to  the  possession  of  the  defendant,  who  stated  that  he 
received  it  in  payment  of  a  bet  on  the  Derby,  but  be 
could  not  say  from  whom.  The  jury  found  a  verdict 
for  the  plaintiff,  and  that  die  note  was  received  by  the 
defendant  without  due  circumspection.  A  rule  was 
obtained  for  a  new  trial,  on  the  ground  that  the  plaintiff' 
(who  had  lost  the  note),  had  not  taken  due  care 
of  his  property,  but  was  instrumental  to  his  own  loss 
in  going  to  a  mixed  assembly  with  a  large  sum  of 
money  in  his  pocket.  The  Court  thought  that  the 
plaintiff's  negligence,  in  having  attended  a  mixed  meet- 
ing with  so  large  a  sum,  did  not  confer  a  title  to  the 
note  on  the  defendant,  who  had  received  the  note 
without  ordinary  care;  and  that  the  latter  had  no 
title  as  against  the  real  owner.  Here  the  action  is 
brought  by  a  banker,  who  discounted  these  bills,  against 
an  indorser,  who  lost  them.  Assuming  that  the  waftt 
of  due  caution  in  a  person  discounting  a  bil£  though 
he  does  it  bonft  fide,  may  be  insisted  upon  in  an  action 
by  the  real  owner  in  an  ordinary  case;  still  the  owner 
is  not  at  liberty  to  allege  it,  if  he  himself  has  been  guilty 
of  the  first  negligence,  and  thereby  in  some  measure  in- 
strumental to  the  loss  which  he  seeks  to  throw  upon  the 
holder.  But,  secondly,  it  is  no  defence  that  the  plaintiff 
took  the  bill  bonft  fide,  but  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man  that 
it  bad  not  been  fairly  obtained.  The  defendant  is  bound 
to  show  that  the  plaintiff  was  guilty  of  gross  negligence  at 
least  [Taunton  J.  That  point  was  decided  by  us,  this 
term,  in  Crook  v.  Jadis(a)]  The  question,  whether  a 
bill  or  note  has  been  taken  bonft  fide,  involves  in  it  the 
question,  whether  it  has  been  taken  with  due  caution, 


Bacxhou&s 

9gtri>& 
Haekuok. 
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_ sju^jjpa^fre^/isjdered  it  was.  parcel  of  th$  bpna  fides, 

»**?£-  ^rfW&fl^  t|*e  plaiirtiff  hj*d  asfcd  all  those  question* 
^jch,  ip  th^  ordinary  and  proper  njodp  in  which  trade- 
i^cq^JMCted,  a  pa^ty  oijght  tp  a^k(6Jj  apd  Jn  aipR^e. 
a*  pifi  prius,  a  few  days  ,ag$b  Parke  J.  expressed  bis 
qflifiW.tbali  nqgjigeppe  only  bor.e.uRO#  ttye  question  of 
ty^a Aptyb  Tfaattewpt -M  HWWt  op  want  of  jcaujioQ,, 
V/J^^^M.fW1*  ^/ffffP^.^  ty^onjy  led  to 
^nve^Wi;e.  ,    yh^pl^^^tl^,  ^..jptjllad  to  a 

«ffWBftlM*he  ^^P^hfflla^t^h^i^.iaJ^  th& 

n^gh^haye  prevented  the  plajntjff  fr#pi  c^ouifl^  the 
trills, [penman  C.  J.  In  Snqwy.  J?eqcfl$,fc)ilBestC.J>. 
spy?,,  that  one  who  has  losJj  anpje  .jgffftofe  ,*9  fearer, 
qjlgbt igaiaediately  to give  notice^f  l?is  ]pw,£>  $e,jpu£Ucj, 
in  aji^h  ajnanner.as  inmost -Uk^yjp  pTSyw^i^ocenjt^ 
persopa fircw talfiqg iQ  .  >  w  -  :»  .  ..  ,.:tt.? 

^IfflcrdcAnd  Mqrtm  afterward?;she\yed^ai4^e..  The 
defeadant^ by  not  having  given  notice  to  the ,pu blip  of  $fop 
lpes  of  the  bills,  is  not  estopped  frpip  spying  ib^U  tfoa 
plaintiff  took  them  under  circumstances  which  wopJd.haro, 
excited  the  suspicion  of  any  prudent  man;; and  Uxat,ris 
a  .sufficient  defence  to  this  action.  JJis  inis.cofl4&ct»)  v\x 
npt  having  advertised  his.  Jws  to  the  public,  ^ou^b^j 
no  #nswer  to  an  action  of  trover  broi}gh$  Itf  tHflfl^ 

•  •  M«M c. irt.         (6)  v.  474. ,:  -    (t)  JbbgHid. >- 
*  •  .-*.    v  :  \     recover 
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recover  the  bills.    The  property  in  the  bills  was  at  one       1%S4£ 
time  in  the  defendant.    The  question  is,  whether  fie  has  ~ 

parted  with  them  under  circumstances  whicfi  divested'  dgai**' 
the  property.  If  it  still  continued  to  be  hi  him,'  and" 
another  party  discounted  the  bills,  under  circumstance* 
df  suspicion  which  did  not  warrant  his  doing  so,  the  owhef- 
may  recover  them  in  trover.  In  the  case  of  a  cdHsiotf' 
of  two  ships,  if  an  error  has  been  committed  In'- Aft! 
management  of  either,  the  owner' of  that  slifp  wf[F4tavtt 
no  right  of  action  against  the  owner  of  the  other.  'The 
plaintiff  acquired  ho  property  in  the  WHfc  under  the 
circumstances  in  >  Which  he  took  them.  The1  faet  of  4b£ 
defendant  not  having  advertised  their  loss*  cannot  estop 
him  from  saying  that  tte  plaintiff  bad  no  property  itV 
them.  The  plaintiff  took  the  bills  under  cttcdm-1 
stances  which  gave  htm  no  right  to  hold  'them,  and- 
the  defendant's  omission  to  advertise  wflt  hdt  confer 
that  right.  The  finding  of  the  jury  is  sufficient  to  en- 
title the  defendant  to  a  verdict.  That  the  Banking 
Company  could  acquire  no  property  in  the  bills,  having 
taken  them  trader  circumstances  in  which  a  reasonable 
and  cautious  man  would  not  have  taken  them,  is  well" 
established ;  Gill  v.  Cubit t{a\  D&wn  v.  Hatting  (£). 

Denman  C.  J.  This  case  involves  a  mixed  question 
of  law  and  fact:  The  law  upon  the  subject  is  not  very 
well  settled;  and  I  think  the  rule  should  be  absolute,  if 
not  for  entering  a  verdict  for  the  plaintiff,  at  least  for  a 
new  trial.  I  think,  upon  the  whole,  that  the  plaintiff 
i*  entitled  to  recover.  To  constitute  a  valid  defence 
to  the  action,  it  was  incumbent  on  the  defendant 
to  shew  that  the  agent  of  the  banking  company  who 
discounted  the  bills  had  been  guilty  at  least  of  gross 

{*)  5  B.  t  C  40S.  (*)4AJ  C.  SSO. 
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negligence*  The  finding  of  the  jury  does  not  go  to  any 
thing*  like  that  extent;  nor  was  there  any  evidence  to 
watrantsiich  a  finding.  Then  aa  to  the  other  question, 
whether  negligence  in  the  loser  of  a  hill  or  note  will  de- 
prive  hi«n  of  a  defence  which  he  otherwise,  would  have 
ffgnimt  the  holder,  that  must  depend  on  the  circunv- 
stances  of  each  particular  ease.  But  1  must  say  that 
I  think  the.otsoasfenof  the  defendant  here,  to  advertise 
the  k*s>ef  bills  which  bed.gone  to  the  bottom  of  a  canal, 
was  art  stick  negligence  as  to  deprive  him  of  right  of 
defends  which  he  otherwise  flight  have  hyd.  As  the 
Aufing  of  the  jwy.  with  respect  to  the  plaintiff 's  want  qf 
fiambu  wa*  no  a****ff  to  this  actipn^  and  the  plaiptiff 
kinat  ultimately  recover*  .it  might  perhaps  be  more 
tor  the  defendant's  ndeaiUqge  thoit  the  rule  jrfwulflbe 
made  absolute  for  entering  «  vprdictfpc  ^he.plain^ff 
vthan  far  a  new  trial;  but  at  all  events.it  xngst;  be  made 
fchsobte  ibr  a  new  trial*  , 

LivridiBALB'  J.  It  was  no  defence  to  the  action  that 
the  plaintiff  took  the  bill  under  circumstances  which 
oeght  to  have  excited  the  suspicion  of  a  prudent  roan 
that  it  had  not  been  fairly  obtained :.  the  defendant  was 
;bound  to  shew  that  the  plaintiff  bad  been  guilty  of 
gfoes  negligence.  That  was  decided  in  Crook  v.  Jadis  (e). 
The  plaintiff  is  therefore  entitled  to  recover. 

Taunton  J,  Crock  v.  Jadis  (a)  shews  that  the  plain- 
tiff is  entitled  to  recover  unless  gross  negligence  has  been 
made  out  That  was  not  found  by  the  jury,  and  I  think 
the  negligence  proved  was  not  sufficient  to  have  war* 
ranted  such  a  finding.  The  other  point,  therefore,  does 
not  arise. 

(*}  AAtii  90S. 

Patteson 


in  the  FbuRTH  Yeae  or  WILLIAM  IV.  $106 

Patteson  J.    The  learned  Judge  has  reserved  liberty        IfM. 


to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court 
should  be  of  opinion  that  the  defendant,  who  is  found  by 
the  jury  to  have  been  guilty  of  the  first  negligence  by 
hot  advertising  the  loss  of  the  bills,  is  thereby  estopped 
from  setting  tip  the  plaintiff's  want  of  due  cauCioa  as 
a  defence  to  the  Action.  WW  cannot  therefor?  «ntet 
a  verdict  to  be  entered  for  the  plaintiff  wkhofrfr  tWidin^ 
the  point  reserved  by  the  learned  Judge,  whether  *r  not 
the  defendant  Was  s&  estopped  %  bu*  I  think  fc  umfeces* 
sary  to  decide  that  point,  because  I  am  of  opinion  that  the 
first  fact  found  by  the  jury  did  not  amount  to  a  defence 
to  the  action.  I  have  no  hesitation  in  saying  that. the 
doctrine  first  laid  down  in  GUI  v.  Onbkt{a\  and  acted 
upon  in  other  case*,  that  a  party  who  take*  a  trill  under 
tSrcumstance*  which  ought  to  have  excited  the  iaspkkm 
of  a  prudent  tntta,  cannot  recover,  has  gone  teo  Jaiy  add 
ought  to  be  restricted.  I  can  perfectly  uaderttand  that 
a  party  who  takes  a  bill  fraudulently,  or  under  such 
circumstances  that  he  must  know  that  the  person  offer* 
ing  It  to  him  few  no  right  to  it,  will  acquire  notid*? 
but  I  never 'could  trtictefstand  that  a  party  who  takes  a 
bill  boni  fid**,  but  under  the  tfhxunmfenceB  memicwed 
in  Gill  v.  Cubitt,  does  not  acqaire  a  property  in  it.  I 
think  the  fact  fotind  by  tlwi  jury,  here,  that  theplaiottff 
took  the  bills  bonfi  fide,  but  under  such  iirfeumstaoces 
that  a  reasonable,  cautious  man  would  not  have  taken 
them,  was  no  defence.  The  rule  mast  be*  absolute  for 
a  hew  trial. 

Rule  absolute  for  a  new  trial  (6)- 

,  ,  .   (a)  3,*.  $C46<5. 

(b)  The  action  Was  afterwards  comproitihtd. 

•    ;  t     .     , 

•4DJ, 
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jvSto™       iui^is,'  .  Hays  against  Trotter. 


Jan.  3 1st. 


fe«  »i<-r 


Defendant  in    ^ydJiEXANDBR  hid  obtained  a  rule  to  shew  cause 

m  cause  beinar 

adnMdtop«y  ~jh  ;,.why  tbe.Wfotfer  should  not  review  bis  taxation  of 
gav'e'bu  •t!Urt'fitfes  ^o^^jdefencJant's  attorney  as  to  certain  items, 
Sen^rp^efof  MIP*^*^^  not  be  allowed 

wmenC^ich  to  ^^fad***  *M*W  tfcatfowisitth  of  jibe  Wl  having 
ww  done.  The  been  taxed  off.    The  facts  relating  to  the  costs  of  taxa- 

attorney  after*  ° 

ward*  cJciiverede  ji^n^wtiicb  ^loaeare  material},  ^we  re  a?  fallow* :  r-  The 

bis  bill  to  the 

client,  not  in-  n4e$jpdarts  bsifrg  a<J  vised,  to  pay  48*V itfo  Court  in  one  of 

eluding  the 

48/.,  and  on  Mhfr^u*^  tq  whieh,  tbe  btU  referred  {Bfltkhope  v. 
thlncne'eUA  ^SfforW^  the  atov^jneatiaaQd  attorney*  who 

lie^oraef'  i«*fc4r>ftfc,Airoki  that  cause*  *ot*  for  the.pwpwe  of, 
•dd^e^  *°  ? 9*&*  ***  Cei*n  the  required  au<n>    Tie  attorn*^  r  in 
(which  would  ^hjfl  t*U  tf  spitenneithe*  charged,  the  .4B-V  nor  Jjaje 

have  made  the 

deduction  lets    ftradk  for  th*  fiOtt  wbWfc  oroiasioQ . h<*>  in,  hip  affidavit, 

than  one  tilth), 

stating  that  the  y  ascribed  to  inadvertence*  The  bill*  amounting  to  1881% 
lneadTerteniiyn  <  TOMa^A  before  the  Matfer,  the  *tH>nu^s  «lfrk  atseod- 
°mQu^ie,whe.?^ft<>^'1^  WMfc  *ud  on  that, occasion  a*  reference  was 
wwcha^^afaTe  in*}***  *he;  above  sum  of.4«£*  except  that,  th^cleri 
as  a  disburse-    ©ff^ed  to  give  ibe.  defendant  credit  forabe  balance,  be- 

inent  by  tlie 

attorney?  but    tweefc  that  and  the.  5(tf.  The  Master  laadehis.allocattr, 

Held,  that, 

at  all  areata,      deducting  £8&  from  the  bill,,  whiob,  being  more  than. 

the  attorney, 

not  having  one  sixth,  tht  defendant  was  allowed  faia  coats  of  tan- 
disbursement  lion.  After  the  partis  had  separated,  the  attorney's 
Li.'b^couW1  cleric  returned  to  tbe  Master,  and  stated  that  the  48/. 
In^u^swch  Wg**  «>  k***  bean  iafthvied  .ki  the  bill  a*  an  item  of 
fortbepiirposes ,  disbui^einent.    The  Master  allowed  it  to  be  inserted, 

of  the  taxation. 

and  it  then  stood  as  follows :  — "  Yourself  ats.  Back- 
house. Paid  into  Court,  48*.*  Vhe  Master  appointed 
.-.',—  a  another 
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another   meeting,   which   the  parties  attended.     The        1884. 


Hats 


bill  was  taxed  anew,   the  48/.   being  included,    and 

credit  given  to  the  defendant  for  50/.;  and  the  same        again* 

sura  as  before,-  Wiy  was  taxed  off;  bat  the  bill  having  **i««*i 

now  been  increased  to  186/.,  the  deduction  did  not,  as 

before,  amoiint1 16  one  sixth.    The'M&t^  i&^bre,    ^^bn^n 

refhsed  the  defendant  his ? costs  of  taxation  /The  de-  w>ib-*.i*t>* 

fendant  insisted  that  '€h& :  intrddabfldtif  *  of '^h^'4^  irf^a'"1'0'!^,!!"^ 

disbursement  wds'ri  ti^^  tf^r^fe light/  h^^K^d'^bt  ^Z'!^'^ 

havebeeA  p^ifaltt^rftertl^4lldW«li»«rtt^tt6e?i^  <>'  d^' *"!*?% 

a "payftidttt '^>f l ii^n«y  into  >fc<kttt  by  **'  alimf^  9n 
the  p*fc>gteks  iff  A  •cftuife,'  airf  Wad  K  pfoptt"4feor1in 
rHhT  btri.1  Tfce'  Ctf*^  fe'fldt '^ingiii^b^iro^^R^fe 
>.  "8h4tmt&ti{b),  •  where  ti ' *Hent  - at  thft'^^'^ft^r 
^ritft  }h^  b^eW  delivered  10  cotitittel^piiQl  Hfc  ftftotfffy 
*6SL  foW-dbbttlseA  to  fee  to  thfchn  *ttd  ft  wai  held 
that  ihe  attorney  Was,  nevertheless,  entittecl  to*  kiblude 
those  Tees  ftr  hisr  bill  of  'costs.  It  ik  kid4  down  fa*/ 
5¥*P*  {Prdctfce,  p.  8$d.  9th  ie'd.  (dlirig'-  that  cfrte), 
that  <(  if  a  dWnt,  in  the  course  Of  a  caused  advances 
money  to  hm  attorney  for  specific  ^isbuftettieliurrfn 
the  caose,  thcfcd dUbtttoeitieats imist  flevertheted  beTfci-  ",  J;  J/^ 
cliided  in  the  bitt  df  costs."    J  The  dfebiifse«eiit  %  the  7  ; 

attorney  is  not' a  mere  lending  of  tadney,  bet  a  matter 
done  in  the  cause:  be*  botirid  to  treat  h  as  an  item  of 
account  in  his  bill,  though  J  bfc  has  received  from  his  : 

dient  rnona  than  will  cover  the  amount    The  money,  - 
htfre^  w»  famished  to  the'attttfiwy  famatlit'had  to  pay,,      ,*  " :,',  ';/! 
a  sum  into  ofcuft;' btitkot  as  a  specific  sum  to  be  sb  .     V 

(a)  Before  DeTif^an  C.J.,  l&ledolc%  Toiwton,  i»4  Pa/(f Mil  Jf.    , 
'  "'    (6)  *Ta*ttX.'53e?.       '  '  -  '• 

4C  4  applied. 
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tifflfcl  JrppUed.  [Alexander,  contid,  mentioned  the  eaae  of 
WuoUaston  v.  Hudson  (a),  decided  a  few  days  before  in 
the  Exchequer.]  There  it  was  held  that  a  payment 
made  by  the  attorney,  for  which  he  had  received  26& 
from  the  client,  could  not  be  included  as<*  taxable  item 
in  his  biH;  but  that2(tf.  was  a  specific  sum  given  to  pay 
the  debt  and  costs,  after  the  came  had  been  brought 
to  conctasion.  The  present  is  the  one  of  an  attorney 
in  *  suit  paying  money  into  court  in  the  progress  of  it* 

>3x^fejdt»«abrJ contra.  In  Hindle  v.  Shackkton(b)  the 
payment  made  was  a  disbursement  in  the  due  and 
ordinary  progress  of  the  cause :  In  Woollaston  v.  Hud- 
son (a),  Bolland  B.  gave  the  client  the  costs  of  taxation, 
because  the  item  there  in  -question  was  not  such  a  dis- 
bursement, distinguishing  the  case,  on  that  ground, 
from  Hindle  v.  SkacJcleton  (4) :  and  the  Court  of  Tfar 
fcheqtier  refused  a  rule  for  rescinding  his  order.  It  was 
there  said  that  the  sum  paid,  being  for  the  debt  and 
"costs  of  suit,  was  one  which  the  client  could  have  paid 
over  at  once,  if  the  attorney  had  not;  this  Was  a  pay- 
ment of  a  similar  nature,  and  whether  it  be  made 
during,  or  at  the  end  of  the  cause,  can  be  no  real 
ground  of  distinction.  The  subject  of  taxation  under 
the  Stat.  2  6.  £.  c.  23.  $.  9.,  is  the  bill  delivered  by  the 
attorney,  of  his  fees,  charges,  and  disbursements.  This 
item  was  not  one  of  the  fees,  charges,  and  disburse- 
ments, in  the  bill  so  delivered,  but  was  added  sub- 
sequently, when  the  bill  had  been  before  the  Master. 
[JawUon  J.  "  Disbursements  in  the  ordinary  progress 
of  a  cause,"  is  a  very  vague  expression.] 

fhtr.  ado.  vult. 

(a)  2  Dowl.  P.  C.  5GO.  as  tVoollion  ▼.  Hodgntu 
(*)  1  Taunt.  536. 

Lord 


J  'A     : 

1"i   i. 
-t 

m  "» 
i.  •  ' 
\: 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  Jft$H 
the  Court  as  follows :  —  We  thick,  under  the  circum* 
stances  that  the  attorney  was  not  entitled  to  do  what 
he  ha*  done.  Without  going  into  the  particular  fact* 
it  is  enough  to  say  that,  having  delivered  his  bill,  and 
*t  that  time,  not  considered  the  payment  in  question  as  a 
disbursement  in  the  cause,  he  could  not  afterword*  turn 
it  into  a  disbursement,  to  avoid  the  operation  of  the 
statute  as  to  costs  of  taxation.  The  rule  wiU,  therefore 
be  absolute. 

Ruleafaeokite. 


James  against  Williams. 
ASSUMPSIT  on  the  following  guarantee ;  —  "  As  in  an  agree. 

*-**  i-  i   •  i_       t_        r        ,-?«.*.      r       ment  in  writing 

you  have  a  claim  on  my  brother  for  &u  17*  for  to  pay  the  debt 
boots  and  shoes,  1  hereby  undertake  to  pay  you,  the  condderation e 
amount  within  six  weeks  —  say  the  4th  of  January  S^^ei^ 
1883."    At  the  trial  before  the  under-sheriff  of  Middle-  f"""  wor*! f 

to  be  implied 

sex  by  a  writ  of  trial  under  the  3  &  *  W.  4.  c  ±%  s.  17. ;  rUb  ««««* 

*  from  the  terms 

the  guarantee  (which  was  in  writing)  was  produce^  in  used.  A  letter, 

therefore » from 

evidence,  and  the  under-sheriff  nonsuited  the  plaintiff  the  defendant 
on  the  ground  that  the  consideration  did  not  appear  in  the  following 
on  the  face  of  the  instrument,  as  there  was  no  stipu-  ^oubarea 
lation  that  the  creditor  should  wait  six  weeks  for  pay-  brolme"  f0™7 
ment.     In  this  term   Barstow  obtained  a  rule  for  a  f*m  *7'*  *?*. 

boots  and  shoes, 

new  trial.    In  moving  for  the  rule  he  contended  that  I  hereby  under- 

take  to  pay  you 

it  was  not  necessary  that  the  consideration  should  be  the  amount 

i    .        ,  ,       .  within  six 

stated  in  the  guarantee  in  express  words,  but  it  was  weeks  from  this 
sufficient  if  it  could    be   collected    from    the   words  not 'to  satisfy 
used,  by  fair  and  necessary  implication;  and  for  this  he  faudT"*  °f 

cited 
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i*884.  <«ited  Newbury  v.  Armstrong  {a\  where  a  guarantee  was 
in  thefce  words  i  —  "I  agree  to  be  security  to  you  for 
J>  C,  late  in  the  employ  of  J.  P.,  for  whatever  you 
may  entrust  htm  with  while  in  your  employ,  to  the 
amount  of  50L  \"  and  it  was  held  that  the  consideration 
sufficiently  appeared.  (Patteson  S.  observed,  that  in 
that  case  the  words  of  the  guarantee  were  prospective.] 
He  also  cited  Cv*  v;  Duffi*ld{b)y  and  the  judgment 
of  McfoznisonJ.  in  that  case. 

.  ■[       i.„  .  ,  .     .  •     w 

M.F.  Bkhaxds  in  tfie  same  term  shfewed  cause  against 
the  trie  .before  Patteson  J.  in  die  Bail  *  Court,  and 
Admitted  thai  the  oonsideiBtk>n  need*  not  be  in  express 
words  xmtbe  4wb  of  tbe  guarantee,  bnt.migdt  be  co!» 
idatedifom  it  by  fair  and  necessary  implication;  hfe 
roontended,  however,  that  such  an  impfication  tcould  not 
be  raised  in -this  case,  and  he  relied  on  Wbinv.  Wart- 
ien(e)9  Calev^Dyer{d\  as  shewing  that -there  was  no 
ground  for  inferring  a  oonsidemtkm  from  die  words 
here  used.  ■    .    « 

Cur.  nth.  tmU. 

Pattbboh  J.  now  delivered  the  judgment  of  the 
Court*  This  case  was  argned  before  me  in  the  Bail 
Court,  and  the  judgment  which  I  am  about  to  give 
must  be  considered  my  own,  and  not  that  of  the  whole 
Court  It  was  an  action  on  a  guarantee,  and  the  under 
sheriff  nonsuited  the  plaintiff  on  the  ground  that  no 
consideration  appeared  on  the  face  of  it  Wain  v.  WarU 
ten  (a),  the  authority  of  which  waa  once  doubted,  bat 

(a)  6  Bine.  20l«  '  (*)  7  B.  Moore,  252. 

<c)  5  Ban,  10*  (*)  1  CVrwy.  £  A  461%   1  Tyrw.  SO*. 

afterwards 


in  th*  Fourth  Yeae  of  WILLIAM. IV.  tail 

afterwards  confirmed  by  Saunders  v.  Wakefield  1fl)>  was  1884. 
referred  to.  The  authority  of  that  case  was  not  ques- 
tioned here,  but  it  was  contended  that  the  consideration 
did  sufficiently  appear  on  the  face  of  the  writing*  The 
rule  of  construction  on  the  subject  is  clear,  and  indeed 
was  not  disputed*  The  consideration  need,  not  be  stilted 
in  express  wordaon  the  face  of  the  instrument ;  it  may  he 
collected  or  implied  from'  the  instrument  ftstitf,  kit  thcfci 
it  must  be  collected  not  as  matter  of  Gonjfectnte^bot  with 
certainty.  Wain  v.  Warlters  (b)  is  in  point  There  the 
guarantee  was*  "  I  will  engage  to  pay  you  (the  plaintiff), 
$y  half  past  fotir  this  iay>  S6k  and  expenses)  on  bill  to 
that  junount  on  IZatf  "  Now  that  b  precisely  tbe  same 
4aae  in  principle  as  the  present,  for  whether  the  promise 
he  fopay  within  six  hours  from  the  tkhe  of  signing: the 
guarantee,  or  within  six  weeks,  is  immaterial  if  it  com 
W  Wllected  that  a  forbearance  by  the  creditor  during 
the  time  was  contemplated*.  If  any  agreement  not  to 
sue  the  principal  debtor  is  to  be  implied  in  thiscasq, 
it  ought  also  to  have  been  implied  in  Wain  v.  Waritert, 
but  there  it %  was  conceded  that  the  consideration  did 
not  appear  on  the  face  of  the  writing,  and  it  was  argued 
that  it  need  not  so  appear.  The  plaintiff's  connsal-there 
did  not  contend  that  it  was  necessarily  to  be  implied,  froih 
the  promise  of  the  surety  to  pay  at  a  future  time,  that 
the  consideration  for  so  doing  was  forbearance  towards 
the  principal  debtor  in  the  mean  time.  And  I  am  of 
opinion  that  no  inference  is  necessarily  or  fairly  to  be 
drawn  from  the  terms  of  the  guarantee  in  this  case,  that 
the  consideration  for  the  defendant's  promise  was  for- 
bearance for  six  weeks  to  the  principal  debtor.     Cole  r. 


(a)  4  JR  f  4  5*5«  (6)  5  East,  W 
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1834.  Dyer  (a)  is  not  distinguishable  from  this  case.  There  a 
guarantee  for  the  payment  of  debt  and  costs  in  aa 
action  pending  against  a  third  person,,  unless  paifl  by  a 
certain  day,  was  given  in  writing.  An  action  having  been, 
brought  on  the  guarantee*  the  declaration  alleged  a  stay 
of  further  proceedings  in  the  first  -action,  as  Jhe  con* 
sideration  for  the  promise;,  and  it  was  held  that  no  suck 
{(-.;'  !•  consideration  appeared  on  the  written,  instrument,  or 

,  V        ',[  could  necessarily  be  implied  from  it;  so  as  to  satisfy  the 
<v  V  .    q  'n  sta*ut*  °f  frauds*    That  qase  shews  (hat  you  must  be 
v,  ' '•  J. ,:  ;„  *Me  *9  ^X  uPon.  ^e  consideration  on  the  face  of  the 
l>r.*,i..-.  . ■  jj  instrument,  not  as  a  matter   of  conjecture,    "but  as 
.1.  «  1.  v.  rj  matter  .of  undoubted  certainty*     Gae  v,  DuffUld  (b)  was 
2  -      -  cited  in  support  of  the  rule  on  account  of  what  was 
*"    i  1.  Jt  there  said  by  Richardson  J.>  and  certainly,  whatever  {ell 
from,  th^(  Jeanied  Judge  would  be   great  ^uthprtfy* 
There  the  guarantee  was  given  on  the  3d  of  April  1820^ 
but  on  the  29th,  of  March  the  defendant  had  written  to 
the  plaintiff  that,  feeling  himself  interested  for  Wilson 
(the  prjnpipel  debtor)  he  could  not  refrain  from  giving 
tjiis  security,  if  the  plaintiff  would  agree  to  bis  terms* 
whiph  were  to  fdlow  Wikon  ttvo  years  to  pay  the  whole 
sum  by  instalments  and  accept  the  defendant's  gua- 
rantee to  se^it  pud  in  that  time*  Richardson  J,  said,  not 
that  the  guarantee  itself  contained  a  consideration,  but 
that  the  declaration  might  hjave  been  framed  oft  the^Ertf 
letter,  viz*  that  of  the  29th  of  March,  which  was  prior 
to  the  guarantee!  and  contained  the  terms  on  which  the 
guarantee  was  to  be  given,  and  shewed  a  sufficient  con* 
sideration..    The  rule  for  setting  aside  the  nonsuit  must 
be  discharged. 

Rule  discharged. 
•     *  - -     *"  -  •     •  '    ■     l 

;  (*)  1  Cromp.  i'  J.  461.    1  Tyrw.304.  (A)  7  B>  Move,  252. 


in  the  Fourth.  Year  of  WILLIAM  IV. 


The  King  against  The  Justices  of  Middlesex.  nwtmn* 

°        f      _      _>  .     -    Jan.  Slit. 

In  Re  Bowman. 


A   RULE  had  been  obtained  by  Bodkin  iti  last  term  A  party  found 

calling  on  the  justices  of  the  county  of  Middlesex  juryataiw- 

to  shew  cause  why  a  writ  of  mandamus  should  not  issue  holdinlfen- 

commanding  them  to  make  up  the  record  of  the  con-  the  re^l^f 

viction  of  James  Bowman  at  the  general  quarter  sessions  ^^STnuSr 

of  the  peace  and  sessions  of  oyer  and  teriiiiner,  held  in  UP  fccoiding  s 

t         %   "  .      j      »-4i    -'■  -  •'  to  lbs  fcd j  and 

the  month  of  July  1835  at  the  sessions  house  for  the  this  Court  will 

said  county,  and  to  give  a  copy  of  such  record  to  the  dinnwtotbe 
said  James  Bowman  or  bis  attorney.  ,   moke  up  rach 

It  appeared  from  the  affidavit^  that  the  sessions  were 
duly  held  on  Monday  the  1st  of  July ;  that  bills  or  in-: 
dictment  were  then  presented  to  the  grand  jury,  ano* 
witnesses  sworn,  and  that,  among  others,  an  indict- 
ment  for  felony  was  presented,  and  witnesses  sworn, 
against  the  prisoner  Bowman  on  that  day.  That  on 
the  same  day  the  Court  adjourned,  and  the  justices  did 
not  meet  again  for  general  business  till  Thursday,  July 
4th.  That  the  adjournment  was  till  Tuesday  the  3d ; 
on  which  day,  no  justices  being  present,  the  court  was 
opened  by  the  crier;  some  justices  attended  at  different 
times  during  the  day,  and  in  the  evening  the  crier  ad- 
journed the  court,  no  justices  being  present.  That  on 
Wednesday  the  court  was  again  opened  and  adjourned 
as  before  by  the  crier,  who  stated,  on  enquiry  sub- 
sequently mnd%  that  it  had  always,  during  his  time* 
been  usual  so  to  open  and  adjourn  the  court  while  die 
grand  jury  were  sitting,  though  business  was  not  trans* 

1  acted 
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1&8&J       acted  in  court     That  the  grand  jury  continued  sitting ; 

' ,     arid  on  Wednesday  (the  3d),  two  justices  attended  and  re- 

dg&htp       ceived  bills  from  them,  and  amongst  others  a  true  bill 

Th&S&rflcmi  tit 

Mfefttttftv  against  Bowman.  That  on  Thursday  (4th),  the  sessions 
jhmi**i  i*et  »nd  heard  appeals ;  and  on-  FHday,  Bowman  was 
tried,  among  others,  and  convicted,  and  was  ordered  to 
be  transported,  and  an  order  for  his  transportation  was 
made  but  by  the  deputy  clerk  of  the  peace.  That  oh  a 
subsequent  r<hty,  Upon  the  trial  of  a  prisoner  at  the  Old 
ifettifey,  it  wa*  objected  by  counsel  that  the  bill  of  indict- 
ment had  not  been  duly  found  at  the  above  sessions,  inas- 
much as'  the  prosecutor  and  witnesses  had  t>een  sworn  ori 
Otte  of  the  days  subsequent  to  the  adjdurnfaertt  oil  Monday 
Jt&y  i*t,  after  which,  as  it  was  contended,'  the  court  6f 
quarter  sessidns  had  never  regularly  met.  '  That  bfter- 
Wttids  a  similar  objection  was  made  at  the  *aid  eburt  of 
quarter  sessions  6tt  the  trial  of  a  party  charged  there  with 
eftx  assault.  That  the  justices  allowed  the  objection, 
thereby  determining  that  the  said  quarter  'sessions  had 
lapsed  on  the"  2d  of  Jtdt/;  and  the  court  thereupon  sepa- 
rated. That  a  special  commission  afterwards  issued, 
under  which  several  prisoners  who  had  before  been 
acquitted  and  convicted  at  the  Old  Bailey  sessions  upon 
bills  found  under  the  same  circumstances  as  those  above 
stated,  were  again  tried  at  the  Old  Baileys  but  Bowman 
v  was  not  put  upon  his  trial  before  the  commissioners. 
That,  by  direction  of  the  secretary  of  state,  fresh  bills 
of  indictment  were  preferred,  at  the  Middlesex  session, 
September  ~1Q33,  against  the  several  prisoners,  includ- 
ing Bowman,  who  had  been  convicted  at  the  lapsed 
session.  That  a  true  bill  was  found  against  Boatman, 
and  he  was  thereupon  arraigned  at  the  Old  Bailey 
Maaaiuas  for  the  same  felony  as  that  charged  in  <he 

former 
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fbipier  indictment.   That  on  being  called  upon  to  plead,        \9Ht 
be  pleaded  bis  former  conviction,  and  time  w*s  gi*eft>      _*  ■    ■ 
him  to  apply  to  thei  clerk  of  the  peace  for  a  copy  of  ;U*e.       <ww*, 
r^qord  of  the  former  conviction,  which  could  not  be     ^u^iwk 
obtained,  no  such  record  having  been  made  up.    That      Bowwti 
the  case  was  then  deferred  till,  the  9th  of  Septentber% 
qpon  which  day,  in  pursuance  of  a  aqtice.-gwep  to  th#j 
deputy  clerk  of  the  peace,  the  latter,  attended  #t,  th% 
Old  Bailey  with  the  documents  touching  the  ikrtinduife 
ijient,  conviction,  aqd  sentence,  but  without  any  formal 
record  whereby,  the  prisoner  coujd  substantiate  his  plea,  > 
Xha^by.twp  successive  orders  of, the  Courfc.ti^.iwr 
spuer  ^avrw*wW  fr9m  sestfop  to.s^siflgb  in,wd#& 
t^at,  he  mjgjit  obtain  (he  copy  of  the  rpconk  ^4  tfo* 
aj\ ^pplifip^on  w«  ipadq.fpri  it  <^x  Jus  behalf  i&  tjao,  4fi& 
^^/^sfsipps^hut.refused.    It  appeared ,*1$q  frqpii  tfcs, 
a|54^yi)t,of  fre  deputy  clerk  of  the  &&<&&&  it,,was  ra* 
usual  to  roa^  up  records  of  proceedings  at  th$  time  9f 
th^ir  taking  place.;  that  no  record  of  the  conviction  of 
Jaws  Bpwntan  had  been  made  up,  and  that  he  (tip  c}e?k) 
believed  no  $uch  record  could  be  made  up,  inasmuch  aa 
according  to  the  determination  of  tfre  justices,  the, said 
Court  of  quarter  sessions  of  the  peace  which  commenced 
on  the  1st  of  July*  lapsed  on  the  following  day* 

Sir  James  Scarlett  and  Barstaw,  in  this  tqrra  (January 
2 1st),  shewed  cause.  The  sessions  not  having  been 
properly  adjourned  on  the  2nd  of  July,  it  is  impossible 
to  make  up  a  valid  record  of  the  conviction.  The  trial 
of  the  prisoner  was  without  authority,  and  every  con- 
viction or  acquittal,  after  such  adjournment,  was  a 
nvllity.  The  prisoner's  object  is  to  treat  the  record 
as  valid  for  the  purpose  of  pleading  autrefois  convict ; 

and 
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1$34.       and  then,  having  succeeded  on  that  plea,  to  treat  the 
— ~       record  as  invalid,  and  one  by  which  he  is  not  subject  to 

The  Kino 

azahut        punishment     If  the  Court  were  to  make  the  rule  abso- 
lve Justices  of,  ,...  .       ,  ?  *  *     * 

Miodlsux,  lute,  and  the  justices  should  return*  perfect  record  of 
Bowmaw.  conviction,  the  prisoner  might  bring  a  writ  of  error  and 
assign  error  in  feet  [PattesonJ.  That  wwld>l*Tr<} 
contra4ict  the  record,  which  be*  cannot  do.  Max  v. 
Carlsk.  («)] , ,  If  they  returned  a  record,  stating  the  fact 
truly,  then  tjie  wo^d  woujkj  be  bad  in  point  of  tow-   - 

J^iMj^con^ms^ppedl^iiia.Cloiirt^    ^ 

^enm^N  C J.    The  prisoner  hai.a right, fc>  Am*  tb£*< 
reepf^  of  ,the  proceedings  whjflb  piwfl  Alt  (mtioedicm* 
recfjy  JH*de  upland  to  make  *ny  use  tf  k  tiul*  Jb**»-^ 
T^e  rule  must  be  so  altered  as  tp  reqwre  tfojuttuwto' 
make  up  a  report  not  .of  the  cpnv^tionJ>i^«frii»i pro- 
ceedings had  and  taken  aggj nst  the  pr*K>ne*  £ewm*n> 

LinxEDAw:,  Taunton,   and,  Patted*  .,j%.  coo*.  . 
curred.  .";_.'«■•« 

Rule  absolute  to  make  MP  jbe  rewniV, 
as  above  (ft),.  .    L  .     .   . 

(a)  9  J?.  *  iAb  ssi 

(6)  The  nword  was  aude  up»  add,  oi  t»ing  pterin*  at  tte  to  Beflty 
■esMona,  April  1834,  was  heUJ.  not  to  support  die  plea  of  autrefois  .coav 
▼kt,    Jter  V.  Bowman,  B  Carr.  i  Payne,  337. 
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Wricley  against  Smith. 


"o 


HPHFS  was  an  action  of  assumpsit.     Plea,  general  *  The  sen  of 

issfte.      At    the    trial    before   Gurney   B.   at  the '  been  arrested, 
Lancashire  Spring  assizes  1-833,  h  appeared   that  the  *  becoming  his 
defendant's  son,   having  been  arrested    for  $5/.,  the  ^ned  ^ 
plaintiff,  at  the  defendant's  request,  and  upon  his  de-  JJJ^JJS^ 
positing  40i  in  the  haods  of  the  sheriff,  became  bail  from  all  liability 

r  n  .  which  he  might 

for  the  defendant's  son,  and  that  the  plaintiff  having  incur  in  conse- 

.     .  quence:  Held, 

afterwanfe  consent*!  to  allow  the  defendant  to  receive  that  as  one  of 
from  the  sheriff's  officer  the  40&  deposited,  the  defend-  which  J.  s. 
ant  signed  the  following  undertaking: — >a I  the  un-  j^^j himself 
derstgoed  John  Smith  the  elder,  do  hereby  undertake  to  Je" 'fj^hfch 
boMhattnless  and  indemnified  John  Wright}  of  and  {j£^fJ:& 
from  att  costs,  charges,  damages,  or  other  expenses  VTI^6*  *ntd 
or  liability  which  may  be  incurred  by  him,  or  arise,  *»▼«  amounted 
owihg  to  and  in  consideration  of  the  said  John  Wrigley  subject-matter 

,.,1  •     .,    r.  iini  •••     of  the  agree- 

having  become  bail  for  my  son,  the  defendant  in  tins  mem  must  b«?e 
action."     The  plaintiff  having  incurred  costs  in  sur-  ^f^and 
rendering  the  defendant's  son,  the  present  action  was  ^ereforenT* 
brought    It  was  objected  that  the  undertaking. ought  JjjJjJjJ ***** 
to  have  been  stamped.    The  learned  Judge  directed  a  «w  G- s- c- 184- 

r  u  b  tched.  parti. 

verdict  to  be  taken  for  the  plaintiff,  but  reserved  liberty 
to  move  to  enter  a  nonsuit. 


Blackburne  in   Easier  term  having  moved   accord- 
ingly, 

Alexander,  in  this  term  (January  28th),  shewed  cause. 

The  agreement  did  not  require  to  be  stamped,  by  the 

VojlV,  4D  55  G.  3. 
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1834.        55  G.  3.  c.  184.  sched.  part  1.  (a),  because  the  subject 
"  matter  of  it  does  not  appear  to  be  of  the  value  of  201 

Wright  rsr 

a#.in$t        In  Chadwick  v.  Sills  (J),  a  memorandum  by  a  wharfinger 

Smith. 

of  the  receipt  of  goods  to  be  shipped  in  a  particular 
manner  was  held,  first  by  Holroyd  J.  at  Nisi  Prius,  and 
afterwards  by  this  Court  on  motion  for  a  new  trial,  to 
be  admissible  in  evidence  to  shew  the  terms  on  which 
the  goods  were  received,  without  a  stamp,  although  the 
value  of  the  goods  was  above  20/.,  the  wharfage  being 
of  a  less  amount  In  Latham  v.  Ridley  (c),  a  memo- 
randum "  Received  of  Latham  and  Co.,  a  paper  parcel 
directed  to  Messrs.  Hoare  and  Co.,  62.  Lombard  Street, 
value  260/.  which  we  agree  to  deliver  to  them  to  mor- 
row, fire  and  robbery  excepted,  carriage  paid  here," 
given  by  a  carrier  in  receipt  of  goods  at  Dover,  was  held 
to  be  admissible  in  evidence  without  a  stamp,  as  being  an 
agreement  the  subject  matter  of  which  did  not  exceed  20/. 
In  Doe  v.  Avis  (d),  it  was  bolden  that  an  agreement, 
signed  by  a  tenant,  to  hold  premises  with  scheduled 
fixtures  at  2s.  6d.  per  annum,  determinable  at  six 
months  notice,  need  not  be  stamped ;  the  subject  matter 
of  the  contract,  viz.  the  right  to  occupy,  not  being 
shewn  to  be  above  the  value  of  20/.:  Lord  Tenterden 
there  said,  "  The  words  of  the  act  are  so  ambiguous  that 
the  party  objecting  ought  to  make  out  the  affirmative, 
which  is  not  shewn."  And  in  Orfordy.  Cole{e\  Bay- 
ley  J.  ruled  thai  a  letter  produced  to  prove  a  promise 
of  marriage  need  not  be  stamped,  and  on  the  case 
being  afterwards  discussed  on  motion  for  a  new  trial, 

(a)  "  Agreement, — where  the  matter  thereof  shall  be  of  the  yalue  of 
20/.  or  upwards." 

(6)  Ryan  £  M.  15.  (c)  Ibid.  15. 

(d)  M,  S.  2  Chitty'i  Statute*,  964.  n.  (x)      (*)  S  Slarkie,  N.  P.  C.  351. 

he 
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he  observed  that  the  enactment  imposing  the  duty  did  1834-. 
not  operate  at  all  unless  the  subject  matter  of  the  ~ 
agreement  was  of  the  value  of  20/. ;  and  that  this  sup-  against 
posed  that  the  value  of  the  contract  was  measurable  in 
order  to  ascertain  whether  the  subject  matter  did  or  did 
not  amount  to  20/.  In  Rex  v.  Enderby  (a\  on  appeal 
against  an  order  of  removal,  the  appellants,  to  shew 
that  the  pauper  served  more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish,  with  the  assent  of 
his  master,  produced  a  written  paper  purporting  to 
certify  that  the  father  of  the  pauper  agreed  to  give  his 
master  8s.  for  the  term  of  his  apprenticeship  ;  and  it  was 
held  that  there  being  nothing  to  shew  that  the  subject 
matter  of  the  agreement  was  of  the  value  of  20/.,  it  did 
not  require  a  stamp.  So  here,  there  was  nothing  to 
shew  that  the  subject-matter  of  the  agreement  was  20/. 
{Taunton  3.  The  party  was  arrested  for  35l.9  and  he 
could  not  have  been  legally  arrested  for  less  than  20/.] 
The  subject-matter  of  the  agreement  was  not  the  sum 
for  which  the  defendant's  son  bad  been  arrested,  but 
the  liability  of  his  bail  to  pay  costs.  [Patteson  J.  Your 
argument  goes  to  shew  that  a  contract  of  indemnity 
would  never  require  a  stamp.  The  agreement  by  the 
defendant  is  to  hold  the  plaintiff  harmless  and  in- 
demnified from  all  costs,  charges,  damages  or  other 
expenses  or  liability  which  he  may  incur  in  consequence 
of  his  having  become  bail.  Now  one  of  those  liabilities 
was,  that  he  might  have  to  pay  the  debt  for  which  the 
defendant's  son  had  been  arrested.] 

Blackburne  contr&,  was  stopped  by  the  Court. 

(a)  2B.$Aa\  205. 

Denman 
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1834.  Denman  C.  J.      A   liability  which  the  defendant 

~  might  have  incurred  by  the  terms  of  bis  undertaking 

against        to  indemnify  the  plaintiff,  was  that  be  might  be  called 

Smith. 

upon  to  pay  the  debt  for  which  the  defendant's  son 
had  been  arrested.  Now,  although  the  costs,  charges, 
and  damages  were  uncertain,  the  debt  for  which  this 
party  had  been  arrested,  must  certainly  have  amounted 
to  20£  The  agreement,  therefore,  required  a  stamp. 
The  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Littledau,  Taunton,    and    Patteson  Js.,  con- 
curred. 

Rule  absolute. 


END   OF   HILARY  TERM. 
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.t  REGUL-E  GENERALES. 
Hilary  Term>  *W.±. 

Whereas  it  is  provided  by  the  statute  3 &  4  W.  4.  c  42.  s.  I.  that  (be 
Jadgftsaf  ttadaptrfor  cjm**af  flommrttiawa*  Vsttartitffcr,  o*a*y  eight 
or  more,  of  jjjen^pf.whpjn,  jtye  «tyefr  of,  e*oh  oi^jM^^i^tt;Ac^1» 
three,  should  and  might,  by  any  rule  or,  ojtffer  to.  be  foam  time  to  time  by 
them  made,  in  term  or  vacation,  at  any  time  within  five  yean  from  the 
;:4*e  ,wjfen  *fc*.  aw*  «A  shM*  tak*  jfretj  mike  surf)  ailejajfenaun  the 
mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering;  and 
transcribing  pleadings,  judgments,  and  other  proceedings  in  actions  at 
J  1**#V<*a4  suWieguUtioni  as  to  the  payment  of  costs,  and  otherwise,  for 
carrying  into  effect  the  said  alterations,  as  to  them  might  seem  expedient, 
which  rules,  orders,  and  regulations  were  to  be  laid  before  both  houses  of 
parliament,  as  therein  mentioned,  and  were  no*  to  |iave  effect  until  six 
weeks  after  the  same  should  have  been  so  laid  before  both  houses  of 
parliament,  but  after  that  time  should  be  binding  and  obligatory  on  the 
said  courts,  and  all  other  courts  of  common  law,  and  be  of  the  like  force 
and  effect  as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament:  '       ' 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving 
any  person  of  the  power  of  pleading  the  general  issue,  and  of  giving  the 
special  matter  in  evidence  in  any  case  wherein  he  then  was,  or  thereafter 
should  be  entitled  so  to  do  by  virtue  of  any  act  of  parliament  then  or 
thereafter  to  be  in  force : 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  Easter  term 
next  inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enact, 
the  following  rules  and  regulations,  made  pursuant  to  the  said  statute, 
shall  be  in  force :  — 

First,  General  Rules  and  Regulations. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the 
day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no 
other  time  or  date,  and  every  declaration  and  other  pleading  shall  also  be 
entered  on  the  record  made  up  for  trial,  and  on  the  judgment  roll,  under 
the  date  of  the  day  of  the  month  and  year  when  the  same  respectively 
took  place,  and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  Court  or  a  Judge. 

Vol.  V.  a  2.  No 
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18  Si.  2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advisare  wit, 

-  vicecomes  non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record 

or  roll  whatever,  or  in  the  pleadings,  except  the  jurata  ponitur  in  respectu, 
which  is  to  be  retained. 

Provided  that  such  regulation  shall  not  alter  or  affect  any  existing  rules 
of  practice  as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance 
is  now  by  law  pleadable  in  Banc  or  at  Nisi  Prius,  the  same  defence  may 
be  pleaded,  with  an  allegation  that  the  matter  arose  after  the  last  pleading, 
or  the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied 
by  an  affidavit  that  the  matter  thereof  arose  within  eight  days  next  before 
the  pleading  of  such  pleas,  or  unless  the  Court  or  a  Judge  shall  other- 
wise.order. 

S.  All  judgments,  whether  interlocutory  or  final,-  shall  be  entered  of 
record  of  the  day  of  the  month  and  year,  whether  in  term  or  vacation, 
when  signed,  and  shall  not  have  relation  to  any  other  day. 

Provided  that  it  shall  be  competent  for  the  Court  or  a  Judge  to  order  • 
judgment  to  be  entered  nunc  pro  tunc. 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  sue 
or  defend. 

5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the 
several  disputed  facts  material  to  the  merits  of  the  case  will,  before  the 
trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctly  than 
heretofore,  and  by  the  said  act  of  the  3  &  4  IT.  4.  c.  42.  *  23.  the  powers 
of  amendment  at  the  trial,  in  cases  of  variance,  in  particulars  not  material 
to  the  merits  of  the  case,  are  greatly  enlarged : 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of 
complaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall 
several  pleas,  or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  is  intended  to  be  established  in  respect 
of  each. 

Therefore,  counts  founded  on  one  and  the  same  principal  matter  of 
complaint,  but  varied  in  statement,  description,  or  circumstances  only,  are 
not  to  be  allowed. 

Ex.  gr.  —  Counts  founded  upon  the  same  contract,  described  in  one  as  a 
contract  without  a  condition,  and  in  another  as  a  contract  with  a  condition' 
are  not  to  be  allowed,  for  they  are  founded  on  the  same  subjecUmatter  of 
complaint,  and  are  only  variations  in  the  statement  of  one  and  the  same 
contract* 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange, 
in  payment,  according  to  the  contract  of  sale,  for  goods  sold  and  deli- 
vered, and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to 
be  allowed. 

So 
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So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  1834. 

price  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  ' 

allowed. 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the 
consideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be 
considered  as  founded  on  distinct  subject-matters  of  complaint,  for  the 
debt  and  the  security  are  different  contracts;  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance  and  a  count  for  money  bad 
and  received,  to  recover  back  the  premium,  upon  a  contract  implied  by 
law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  rati 
itineris  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land, 
for  the  same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied 
statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  and 
place,  are  not  to  be  allowed. 

Where  several  debts  are  alleged,  in  indebitatus  assumpsit,  to  be  due  in 
respect  of  several  matters;  ex.  gr.,  for  wages,  work,  and  labour  as  a  hired 
servant,  work  and  labour  generally,  goods  sold  and  delivered,  goods 
bargained  and  sold,  money  lent,  money  paid,  money  had  and  received, 
and  the  like,  the  statement  of  each  debt  is  to  be  considered  as  amounting 
to  a  several  count,  within  the  meaning  of  the  rule  which  forbids  the  use 
of  several  counts,  though  one  promise  to  pay  only  is  alleged  in  consider- 
ation of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated,  may  be 
joined  with  any  other  count  for  a  money  demand,  though  it  may  not  be 
intended  to  establish  a  distinct  subject-matter  of  complaint  in  respect  of 
each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the 
same  contract,  in  the  same  count. 

Ex.  gr.  —  Pleas,  avowries,  and  cognizances,  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description,  or  circum- 
stances only  (and  pleas  in  bar,  in  replevin,  are  within  the  rule),  are  not 
to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of  pay- 
ment, varied  in  the  circumstance  of  time  only,  and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are 
distinct,  and  are  to  be  allowed. 

a  3  Pleas 
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1634.  Plots  df  an  agreement  to  accept  the  security  sf  A-  B^ki  discharge  of 

"  the  pnmthT's  demand,  and  of  an  agreement  to  accept  the  aeciix«>/  *f  C  JD. 

for  the  like  purpose,  are  also  distinct  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person  in 
discharge  of  the  plaintiff's  demand,  and  of  the  same  agreement,  de- 
scribing it  to  be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the 
tame  security,  are  not  distinct ;  for  they  are  only  variations  in  the  state* 
ment  of  one  and  the  same  agreement,  whether  more  or  less  extensive,  is 
consideration  of  the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  claunim  fregit,  pleas  of  soil  and  freehold  of  the  de- 
fendant in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement 
there ;  pleas  of  right  of  way,  of  common  of  pasture,  of  common  of 
turbary,  and  of  common  of  estovers,  are  distinct  and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right 
at  particular  tunes,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying  the  termini  or 
the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant,  are 
to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved, 
.    or  the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

-  The  examples,  in  this  and  other  places  specified,  are  given  as  some 
instances  only  of  the  application  of  the  rules  to  which  they  relate ;  but 
the  principles  contained  in  the  rules  are  not  to  be  considered  as  restricted 
'by  the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance  shall  have 
been  used,  in  apparent  violation  of  the  preceding  rule,  the  opposite  party 
shall  be  at  liberty  to  apply  to  a  Judge,  suggesting  that  two  or  more  of 
-the  eojyitaj  pleas,  avowries,  or  cognizances  are  founded  on  the  same 
subject-matter  of  complaint,  or  ground  of  answer  or  defence,  for  an  order 
that  all  thereout**,  pta%javqwuea,  or  cognizances  introduced  in  violation 
of  the  rufe  be  strufikpui  at  the  cpst  ,oJ  t^e^ilyj^eadinf  yfwhereuqpn  the 
Judge  shall  Qro>r,ac<joi$ng\y,;  unless  be. shall  be  ^^fifd^nou  cause 
shewn,  that  some  distinct  subject-matter  of  complaint  isjaona  jde  intended 
to  be  established  in  respect  <of  eacb^  of  ^e^countft^or^m^  £is|inct 
ground  of  answer  or  defence  in  respect  of,  each  of, such  njeaa,  avowries,  or 
cognizances,  in  which  case  he  shall  endorse  upon,  the  summons,  or  state 
in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied;  and  shall  also 
specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  such 
application  which  shall  be  allowed.   . 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  Or 
cognizance  upon  the  record,  and  the  party  pleading  fails  to  establish  a 
distinct  subject-matter  of  complaint  in  respect  of  each  count,  or  some  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 

cognisance, 
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cognizance,  a  verdict  and  judgment  shall  paw  against  him  upon  each  '       1894. 
count,  plea,  avowry,  or  cognisance,  which  he  shall  have  so  failed  to  esta-  - 

Wish,  and  he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned 
by  such  count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence, 
as  well  as  those  of  the  pleadings;  and,  further,  in  all  cases  in  which  an 
application  to  a  Judge  has  been  made  under  the  preceding  rule,  and  any 
count,  plea,  avowry,  or  cognisance  allowed  as  aforesaid,  upon  the  ground 
that  some  distinct  subject-matter  of  complaint  was  bona  fide  intended  to 
be  established  at  the  trial  in  respect  of  each  count  so  allowed,  or  some 
distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 
cognisance  so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had, 
shall  be  of  opinion  that  no  such  distinct  subject-matter  of  complaint  was 
bona  6de  intended  to  be  established  in  respect  of  each  count  so  allowed,  or 
no  such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry, 
or  cognizance  so  allowed,  and  shall  so  certify  before  final  judgment,  euch 
party  so  pleading  shall  not  recover  any  costs  upon  the  issuer  or  issues 
upon  which  he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cog- 
nuance  with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin  of 
a  declaration,  and  shall  be  taken  to  be  the  venue  intended  ib;  meplaiBtuT} 
and  no  venue  shall  be  stated  in  the  body  of  fche  decaaMtioiR  of  in  any  sub* 

'  sequent  pleading.. 

Provided  that,  in  cases  where  local  description  is  now  required,  such 
local  description  shall  be  given. 

9.  In  a  plea,  or  subsequent  pleading  intended  to  be  nlaaded  in.Ipaf  of 
the  whole  action,  generally,  it  shall  not  be  ne^eisary(to»use!any  allegation 
of  actionem  noo,  or  to  the  like  effeoyor  any  prsyer^of  juchrnlent ;  nor  shall 
it  be  necessary,  in  any.  replication ^r^subsequent^  pleading,  Intended  to  be 
pleaded  in  maintenance , of  (k^e..  whole. action,  to  .use  any  allegation  of 
"  precludi  non%" ,  or  to->  tjie  Jike^qffect,,  or,  any  prayer  of  judgment ;  and 
all  pleas,  replications,  and  subsequent,  plea^in^Sj  pleaded  without  such 
formal  parte  as  aforesaid,,  afpalf  be  *&?$>  ft1*1*?8  otherwise  expressed,  as 
pleaded  respectively  in  bar  o£  the  whok(  action,  or  in  maintenance  of  the 
whole  action.  Provide^  that  nothing  herein  contained  shall  extend  to 
cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  com- 
mence as  follows :  —  "  The  said  defendant,  by  ,  his  attorney, 
[or,  "  in  person,*1  &c]  says  that " 

11.  It  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or 
avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the  form 
of  the  statute,  or  to  that  effect. 

IS.  Mo  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as 
if  a  protestation  had  been  made. 

a  3  IS.  All 
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J  8 8  w.  1 3.  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative 

__         matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite  party  from 
pleading  over  to  the  inducement,  when  the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows : — "  The  said  defendant, 
by  ,  his  attorney  [or,  "  in  person,**  &c,  or,  "  plaintiff,'*],  says, 
that  the  declaration  [or,  "  plea,"  &c]  is  not  sufficient  in  law,"  shewing  the 
special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows :  — "  The  said 
plaintiff  [or,  "  defendant, "]  says,  that  the  declaration  [or,  "  plea,**  &c]  is 
sufficient  in  law.** 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall 
be  in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part 
thereof,  upon  record,  and  no  fees  shall  be  payable  in  respect  of  any  prior 
entry  made,  or  supposed  to  be  made,  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by  any 
of  the  officers  of  the  Court,  or  of  any  Judge  at  the  assises,  or  any  other 
officer,  in  any  action  of  assumpsit,  or  in  any  action  of  debt  on  simple 
contract,  or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in 
all  cases,  and,  as  near  as  may  be,  in  the  following  form,  mutatis 
mutandis:—- 

« C.  D.     1  The  day  of  .    The 

ats.        I  defendant,  by  ,  his  attorney  [or,  "  in  person,*' 

J.  B.  J  &c],  cays,  that  the  plaintiff  ought  not  further  to  maintain 
his  action,  because  the  defendant  now  brings  into  Court  the  sum  of 
£  ,  ready  to  be  paid  to  the  plaintiff.     And  the  defendant  further 

says,  that  the  plaintiff  has  not  sustained  damages  [or,  in  actions  of  debt, 
"  that  he  is  not  indebted  to  the  plaintiff,'*]  to  a  greater  amount  than  the 
said  sum,  &c.  in  respect  of  the  cause  of  action  in  the  declaration 
mentioned,  and  this  he  is  ready  to  verify.  Wherefore  be  prays  judgment 
if  the  plaintiff  ought  further  to  maintain  his  action." 

18.  No  rule  or  Judge's  order  to  pay  money  into  Court  shall  be 
necessary,  except  under  the  3  &  4  W.  4.  c.  42.  #.  SI.,  but  the  money  shall 
be  paid  to  the  proper  officer  of  each  Court,  who  shall  give  a  receipt  for 
the  amount  in  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid  out 
so  the  plaintiff  on  demand. 

19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money 
into  Court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum 
so  paid  into  Court  in  full  satisfaction  and  discharge  of  the  cause  of  action 
in  respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty,  in  that 

case, 
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case,  to  tax  his  costs  of  suit,  and,  in  case  of  nonpayment  thereof  within  1834. 

forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed,  or  the  __ 

plaintiff  may  reply  "  that  he  has  sustained  damages  [or,  "  that  the  defend- 
ant is  indebted  to  him,"  as  the  case  may  be,]  to  a  greater  amount  than  the 
said  sum ; "  and  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment,  and  his  costs 
of  suit. 

20.  In  all  cases  under  the  3  &  4  W.  4.  c  42.  «.  10.,  in  which,  after  a 
plea  in  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  shall, 
without  having  proceeded  to  trial  on  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded,  and  the  person  or  persons 
named  in  such  plea  in  abatement  as  joint  contractors,  the  commencement 
of  the  declaration  shall  be  in  the  following  form :  — "  [Venue.]  A*  B*t  by 
E.  F,t  his  attorney  [or,  "  in  his  own  proper  person,"  &c],  complains ;of 
C,  D,  and  G.  2?.,  who  have  been  summoned  to  answer  the  said  A*  &, 
and  which  said  C.  D,  has  heretofore  pleaded  in  abatement  the  non-joinder 
of  the  said  G.  H."  &c.  [the  same  form  to  be  used,  mutatis  mutandis,  in 
cases  of  arrest  or  detainer]. 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent, 
or  executors  or  administrators,  or  persons  authorised  by  act  of  Parliament 
to  sue  or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiff 
or  defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any 
case  be  considered  as  in  issue,  unless  specially  denied. 

Pleadings  in  particular  Actions. 

I*  Assumpsit. 

In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law. 

Ex.  gr.  —  In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial 
of  the  fact  of  the  warranty  having  been  given  upon  the  alleged  con- 
sideration, but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  alleged  policy  by  the  defendant,  but 
not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailers,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any 
express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bail- 
ment or  employment  as  would  raise  a  promise  in  law  to  the  effect 
alleged,  but  not  of  the  breach.     In  an  action  of  indebitatus  assumpsit  for 

a  4  goods 
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1834*.  goods  sold  and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a 

- ,  denial  of  the  sale  and  delivery  in  point  of  fact ;  in  the  like  action  for 

money  had  and  received,  it  will  operate  as  a  denial  both  of  toe  receipt  of 
the  money  and  the  existence  of  those  facts  which  makes  such  receipt  by 
the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea 
of  non  assumpsit  shall  be  inadmissible.  In  such  actions,  therefore,  a 
plea  in  denial  must 'traverse  some1  matter  of  fact;  e.  g.,  the  drawing  or 
making,  or  indorsing,  or  accepting  or  presenting,  or  notice  of  dishonour 
of  the  bill  or  note. 

-.  .  •     i    .  i  . 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoid- 
ance, including  nof  only  those  by  way  of  discharge,  but  those  which  shew 
the  transaction  to  he  either  voitf  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise,  shall  be  specially  pleaded.  Ex.  gr.  :  Infancy  — 
coverture — release-— payment — performance —illegality  of  consideration, 
either  by  statute, . or  common,  law  —  drawing,  indorsing,  accepting,  &c 
bills  or  notes  by  way  of  accommodation  —  set-off— mutual  credit  — 
unseaworthiness  —  misrepresentation  —  concealment  —  deviation  —  and 
various  other  defences,  must  be  pleaded. 

>      .      ,:*->• 

4.  In  actions  on  glides  of  assurance  the  interest  of  the  assured  may 

be  averred  thus :  — ."  ThsX  A,*  2?.,  C,  and  &.,  or  some  or  one  of  them, 
were  or  was  interested,"  &c.  j  and  it  may  also  be  averred,  "  that  the  in- 
surance was  made  for  the  use  and  benefit,  and  on  the  account,  of  the 
person  or  persona  ao  interested." 

II.  In  Covenant  and  Debt, 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  factum  shall 
operate  as  a  denial  o^th,e  execution  of  the  deed  in  point  of  fact  only ;  and 
all  other  defences  .shall  (be  .specially  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  pleri-of*'  nil  debet  *'  shall  not  be  allowed  in  any  action.    . 

3.  In  actionSjOf  .deh>t  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  np^es,  the^  defendant  may  plead  that  "  he  never  was  in- 
debted in  manner,  aiyl  form  as  in  the  declaration  alleged ; "  and  such 
plea  shall  have  tne  same  operation  as  the  plea  of  non  assumpsit*' in  in- 
debitatus assumpsit ;  and  all  matters  in  confession  and  avoidance  shall  be 
pleaded  specially,  as  above  directed  in  actions  of  assumpsit. 

4  In  other  actions  of  debt,  fit  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  including  those! on  foflls  of  exchange  and  promissory 
notes,  the  defendant  shall  deny  specifically  some  particular  matter  of  fact 
alleged  in  the  declaration,  or  plead  specially  in  confession  and  avbidi&'ce. 

n       •ill 

III.  Detinue. 
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The  pic*  of  nan  detinet  shall  operate  as  a  denial  of  the  detention  of         ...... 

<be  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein ; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea. 

IV.  In  Case. 
.  1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce* 
ment ;  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration.  Ex.  gr.  —  In  an  action  on 
the  ease  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an 
offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  mat 
the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  bouse,  and  will  not  operate  as  a  denial 
tf>  the  plaintiff's  occupation  of  the  house.  In  an  action  on  the  case  for 
obscrutttiop  a  right  of  way,  such  plea  w31  operate  as  a  denial  of  the  ob- 
••Vtetidi  only,  and  not  the  plaintiff's  right  of  way ;  and,  in  an  action  for 
converting  the  plaintiff's  goods,  the  conversion  only,  and  not  the  plain- 
tiflfXtitle  to  the  goods.  In  an  action  of  slander  of  the  plaintiff,  in  his 
fftice,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
name  extent  precisely  as  at  present,  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously,  and  in  the  sense  imputed,  and  with  reference 
I?  the  plaintiff's  office,  profession,  or  trade;1  but  it  will  not  operate  as  a 
fjenial  of  the  fart  of  the  plaintiff  holding  the  office,  or  being  of  the  prosw 
ajon  or  trade  alleged.  In  actions  for  an  escape,  it  will  operate  as  a  denial 
gfj^e  neglect  or  default  of  the  sheriff,  or ,  his  officers,  but  not  of  the  debt* 
judgment,  or  preliminary  proceedings,  In  this  form  of  action  against  a 
carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or  . 

lamage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
lor  hire,  or  of  the  purpose  for  which  they  were  received. 

•>i  %v.4U  matters  in  confession  and  avoidance  shall  be  pleaded  specially, 
as  in  actions  of  assumpsit. 

V.  In  Tretpast. 

1.  In  actions  of  trespass  quare  clausum  fregit,  the  close  or  place  in 
which,  <&'c.*must  be' designated  in  the  declaration  by  name  or  abuttals,  or 
other  description ;  in  failure  whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  of  not  guilty 

jjiall  opersfe  ara  denial  taafjfte  defendant  committed  the  trespass  alleged  r 

in  the  place  mentioned,  but  not  at  a  denial  of  the  plaintiff's  possession  or 
right  of  possession  of  that  place,  which,  if  intended  to  be  denied,  must 
he  traversed  specially. 

8.  In 
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1 884»  3*  *n  *cdons  of  trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall 

__         operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged, 

by  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's 

property  therein. 

4.  Where,  in  an  action  of  trespass  quare  clausum  fregit,  the  defendant 
pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the  same 
plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distributive! y ;  and 
if  a  right  of  way  with  cattle  or  on  foot  only  shall  be  found  by  the  jury,  a 
verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  way  so  found,  and  for  the 
plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum  fregit,  the 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle ; 
ex.  gr.,  horses,  s  heep,  oxen,  and  cows,— and  issue  is  taken  thereon,  if  a 
right  of  common  for  some  particular  kind  of  commonable  cattle  only  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such 
of  the  trespasses  proved  as  shall  be  justified  by  the  right  of  common  so 
found,  and  for  the  plaintiff  in  respect  of  the  trespasses  which  shall  not  be 
so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  afore- 
said, or  other  similar  right  is  so  pleaded,  that  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively,  they  shall 
be  taken  distributively. 

Provided,  nevertheless,  that  nothing  contained  in  the  fifth,  sixth,  or 
seventh  of  the  above-mentioned  general  rules  and  regulations,  or  in  any  of 
the  above-mentioned  rules  or  regulations  relating  to  pleading  in  particular 
actions,  shall  apply  to  any  case  in  which  the  declaration  shall  bear  date 
before  the  first  day  of  Easter  term  next. 

Issues,  judgments,  and  other  proceedings  in  actions  commenced  by 
process  under  2  W.  4.  c.  39.,  shall  be  in  the  several  forms  in  the  schedule 
hereunto  annexed,  or  to  the  like  effect,  mutatis  mutandis.  Provided  that, 
in  case  of  non-compliance,  the  Court  or  a  Judge  may  give  leave  to 
amend. 


*  Date  of 
declaration. 


Form  of  an  Issue  in  the  King's  Bench,  Common  Pleas,  or  Exchequer. 
In  the  King's  Bench ;  or, 
In  the  Common  Pleas ;  or, 
In  the  Exchequer. 

The*  day  of  ,  in 

the  year  of  our  Lord  18    . 
[Venue.]   A.  B.t  by  E.  F.,  his  attorney  [or,  in  his  own  proper  person,  or 
by  JB.  F.y  who  is  admitted  by  the  Court  here  to  prosecute  for  the  said 

A.B., 
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J.B.,  who  is  an  infant  within  the  age  of  twenty-one  year*,  as  the  next  1$S4. 

friend  of  the  amid  A.  2?.»  as  the  case  may  be],  complains  of  &  D.,  who         __. 

has  been  summoned  to  answer  the  said  J.  B.  [or,  arrested  or  detained  in 

custody],  by  virtue  [or,  served  with  a  copy,  as  the  case  may  be,]  of  a  writ 

issued  on  *  the  day  of  ,  in  the  year  of  our  Lord   *  Date  of  first 

18    ,  out  of  the  Court  of  our  Lord  the  King  before  the  King  himself,  at   writ. 

Westminster  [or,  out  of  the  Court  of  our  Lord  the  King  before  his 

Justices  at  Westminster,  or,  out  of  the  Court  of  our  Lord  the  King  before 

the  Barons  of  his  Exchequer  at  Westminster,  as  the  case  may  be]>  for 

that 

[Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  and 
subsequent  pleadings,  to  the  joinder  of  issue.] 

Thereupon  the  sheriff  is  commanded  that  he  cause  to  come  here,  on  the 
day  of  ,  twelve,  &c,  by  whom,  &c,  and  who  neither, 

&c,  to  recognize,  &c,  because  as  well,  &c. 

No,  2. 

Form  of  Nisi  Prius  Record,  in  the  King's  Bench,  Common  Pleas,  or 

Exchequer. 

[The  placita  are  to  be  omitted.     Copy  the  issue  to  the  end  of  the 

award  of  the  venire,  and  proceed  as  follows :  — ] 

Afterwards,  on  the b  day  of  ,  in  the  year  ,    b  Teste  of  dis- 

the  jury  between  the  parties  aforesaid  is  respited  here  until  the*  tringas,  or 

day  of  ,  unless  shall  first  come   habeaa  corponi- 

on  the*  day  of  ,  at  ,  according  to   ^j^**7 

the  form  of  the  statute  in  such  case  made  and  provided  for  default  of  the   or  habeas  cor- 

jnrors,  because  none  of  them  did  appear.     Therefore  let  the  sheriff  have   pora. 

the  bodies  of  the  said  jurors  accordingly.  *.  Ffr**  d*v  of 

[The  postea  is  to  be  in  the  usual  form.]  Smm^ionday 

of  assises. 
No.  S. 

Form  of  Judgment  for  the  Plaintiff' in  Assumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  *s* 
follows  j  — ] 

Afterwards,  the  jury  between  the  parties  is  respited  until  the  e  c  Return  of 

day  of  ,  unless  shall  first  come   distringas,  or 

on  the  f  day  of  ,  at  ,  according  to  the  form  of  the   habeas  corpora. 

statute  in  that  case  made  and  provided  for  default  of  the  jurors,  because     .-D*y  °*  wt-; 
«  ,        .. .  tings,  or  nisi 

none  of  them  did  appear.  prius. 

Afterwards,  on  the  *  day  of  ,  come  the  parties  . 

aforesaid,  by  their  respective  attornies  aforesaid  [or  as  the  case  may  be],   in_  g^al  judff- 

and  ,  before  whom  the  said  issue  was  tried,  hath  sent  hither   ment, 

his  record  bad  before  him  in  these  words :  — 

[Copy  postea.] 

Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the  said 

C.  D.  bis  said  damages,  costs,  and  charges  by  the  jurors  aforesaid,  in  form 

aforesaid, 
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■  Teste  of  1 
of  trial. 


b  Date  of  first 
writ  of  sum- 
mons. 


aforesaid  assessed,  and  also  /.  for  his  costs  and  charges,  by  the 

Court  here  adjudged  of  increase  to  the  said  A.  B.t  with  his  assent;  which 
said  damages,  costs,  and  charges  in  the  whole  amount  to  L  ;  and  the 

said  C  Z).  in  mercy,  8cc 

No.  4. 

Form  of  the  Issue,  iohen  it  is  directed  to  be  tried  by  the  Sherif. 

After  the  joinder  of  issue,  proceed  as  follows  :  —  And  forasmuch  as 
the  sum  sought  to  be  recovered  In  tins  suit,4  aim1  indorsed  on  the  said  writ 
of  summons,  does  not  exceed  2QL,  hereupon,  on  the  *  day  of 

'.  T  .       ,  T.  ',^,  ^...ft    tr-\  .  * 

,  in  the  year        # ,  pursuant  to  the  statute  in  that  case  made 
and  provided,  the  sheriff  [or,  the  judge  of  ,  being  a  court  of 

record  for  the  recovery  of  debt  in  the  said  county,  as  the  case  may  be,]  is 
commanded  that  he  summon  twelve,  &c,  who  neither*  &c,  who  shall  be 
sworn  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid,  and 
that  he  proceed  to  try  such  issue  accordingly,  and  when  the  same  shall 
have  been  tried,  that  he  make  known  to  the  Court  here  what  shall  have 
been  done  by  virtue  of  the  writ  of  our  Lord  the  King  to  Sim  in  that  be- 
half directed,  with  the  finding  of  the  jury  thereon  indorsed,  on  the 
day  of  ,  &c. 

No.  5. 
Form  of  Writ  of  Trial. 

WUUam  the  Fourth,  by,  &c.     To  the  sheriff  of  our  county  of 

[or,  to  the  Judge  of  ,  being  a  court  of 

record  for  the  recovery  of  debt  in  our  county  of  ,  as  the  case 

may  be]. 

Whereas  A.  2?.,  in  our  Court  before  us  at  Westminster  [or,  in  our  Court 
before  our  Justices  at  Westminster;  or,  jn  our  Court  before  the  Barons  of 
our  Exchequer  at  Westminster,  as  the  case  may  dc],  on  the  b 
day  of  last,  impleaded  C.  D.  in  an  action  on  promises  [or 

as  the  case  may  be],  for  that  whereas  one,  &c  [here  recite  the  declaration 
as  in  a  writ  of  inquiry],  and  thereupon  he  brought  suit.  And  whereas 
the  defendant,  on  the  day  of  last,  by  ,  his 

attorney  [or  as  the  case  may  be],  came  into  our  said  Court,  and  said  [here 
recite  the  pleas  and  pleadings  to  the  joinder  of  issue],  and  the  plaintiff  did 
the  like.  And  whereas  the  sura  sought  to  be  recovered  in  the  said  action, 
and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  20/.,  and 
it  is  fitting  that  the  issue  above  joined  should  be  tried  before  you  the  said 
sheriff  of  [or,  Judge,  as  the  case  may  be]  :  We  therefore,  pursuant 
to  the  statute  in  such  case  made  and  provided,  command  you  that 
you  do  summon  twelve  free  and  lawful  men  of  your  county,  duly 
qualified  according  to  law,  who  are  in  no  wise  akin  to  the  plaintiff  or  to 
the  defendant,  who  shall  be  sworn  truly  to  try  the  said  issue  joined  between 
the  parties  aforesaid,  and  that  you  proceed  to  try  such  issue  accordingly ; 

and 


ik  the  Fourth  Year  qf  WILLIAM  IV.  xiii 

and  when  the  same  shall  hate  been  tried  in  manner  aforesaid,  we  command  \  Q  34, 

you  that  you  make  known  to  us  at  Westminster  [or,  to  our  Justices  at         ___ 
Westminster  i  or,  to  the  Barons  of  our  said  Exchequer,  as  the  case  may  be] 
what  shall  bare  been  done  by  virtue  of  this  writ,  with  the  finding  of  the 
jury  hereon  indorsed/  op  the*   .    •   day  of*-  next  Witness 

,  at  Westminster,  the  day  of  , 

in  the  year  of  our  reign. 

No.  6. 
Form  qf  Indorsement  thereon  of  the  Verdict. 

Afterwards,  on  the  *  day  of  ,  in  the  year  ,   •  jw  of  trial, 

before  me,  sheriff  of  the  county  of  [or,  Judge  of  the  Court  of  ,  ] 

,  came,  as  well  the  within  named  plaintiff  as  the  within  named 
defendant,  by  their  respective  attornies  within  named  [or  as  the  case  may 
be];  and  the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded, 
also  came,  and,  being  duly  sworn  to  try  the  said  issue  within  mentioned,  on 
their  oath  said,  that 

No.  7. 
Form  of  Indorsement  thereon,  m  case  a  Nonsuit  takes  place, 
[  After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned,"  proceed 
is  follows :  — ] 

and  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B~, 
being  solemnly  called,  came  not,  nor  did  he  further  prosecute  His  said  suit 
against  the  said  C.  D. 

No.  8. 
Form  of Judgment  for  the  Plaintiff'  after  Trial  by  the  Sheriff'. 
[Copy  the  issue,  and  then  proceed  as  follows :  — ] 

Afterwards,  on  the  b  day  of  ,  in  the  year  ' ,  came  k  Day  of  sign- 

the  parties  aforesaid,  by  their  respective  attornies  aforesaid  [or  as  the  case  faff  judjpnent. 
may  be],  and  the  said  sheriff  [or,  Judge,  as  the*  case  may  bej  before  wfcom 
the  said  issue  came  on  to  be  tried,  hath  sent  hither  the  said  last-mentioned 
writ,  with  an  indorsement  thereon;  which  said  indorsement  is  in  these 
words ;  to  wit, 

[Copy  the  indorsement.] 
Therefore  it  is  considered,  &c.  [in  the  same  form  as  before]. 
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REGULJE  GENERALES. 

Hilary  Term,  4  W.  4. 

It  is  ordered,  that  from  and  after  the  first  day  of  EaUer  Term  next 
inclusive,  the  following  rules  shall  be  in  force  in  the  Courts  of  King's 
Bench,  Common  Pleas,*and  Exchequer  of  Fleas,  and  Courts  of  Error  in 
the  Exchequer  Chamber* 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declaration,  shall 
in  any  case  be  filed  with  any  officer  of  the  Court,  but  the  same  shall  always 
be  delivered  between  the  parties. 

2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  counsel, 
some  matter  of  law  intended  to  be  argued  shall  be  stated ;  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or  with  a  frivolous 
statement,  it  may  be  set  aside  as  irregular  by  the  Court  or  a  Judge,  and 
leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea. 

Provided  that  the  party  demurring  may,  at  the  time  of  the  argument, 
insist  upon  any  further  matters  of  law,  of  which  notice  shall  have  been 
given  to  the  Court  in  the  usual  way. 

S.  No  rule  for  joinder  in  demurrer  shall  be  required ;  but  the  party 
demurring  may  demand  a  joinder  in  demurrer,  and  the  opposite  party 
shall  be  bound,  within  four  days  after  such  demand,  to  deliver  the  same; 
otherwise  judgment, 

4.  To  a  joinder  in  demurrer  no  signature  of  a  sergeant  or  other  counsel 
shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof. 

5.  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  up  by 
the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  not,  as  hereto- 
fore, by  any  officer  of  the  Court. 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers, 
as  well  as  all  special  cases  and  special  verdicts,  shall  be  set  down  for  argu- 
ment, at  the  request  of  either  party,  with  the  Clerk  of  the  Rules,  in  the 
King's  Bench  and  Exchequer,  and  a  Secondary  in  the  Common  Fleas, 
upon  payment  of  a  fee  of  Is. ;  and  notice  thereof  shall  be  given  forthwith 
by  such  party  to  the  opposite  party. 

7.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer  book,  special  case,  or  special  verdict, 
to  the  Lord  Chief  Justice  of  the  King's  Bench  or  Common  Pleas,  or 
Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior  Judge  of  the  Court 

in 
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in  which  the  action  is  brought;  and  the  defendant  shall  deliver  copies  to  1ft«4 

the  other  two  Judges  of  the  Court  next  in  seniority ;  and  in  default  

thereof  by  either  party,  the  other  party  may,  on  the  day  following,  deliver 
such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  de- 
fault ;  and  the  party  making  default  shall  not  be  heard  until  he  shall  have 
paid  for  such  copies,  or  deposited  with  the  Clerk  of  the  Rules  in  the  King's 
Bench  and  Exchequer,  or  the  Secondary  in  the  Common  Pleas,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in 
another  Court,  be  shall,  in  the  margin  of  such  plea,  state  the  date  of  such 
judgment,  and,  if  such  judgment  shall  be  in  a  Court  of  Record,  the 
number  of  the  roll  on  which  such  proceedings  are  entered,  if  any; 
and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by 
the  defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper 
officer,  or  person  having  the  custody  of  the  records  or  proceedings  of  the 
Court  where  such  judgment  is  alleged  to  have  been  recovered,  that  there 
is  no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or  a 
Judge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  until  service  of 
the  notice  of  the  allowance  thereof,  containing  a  statement  of  some  par- 
ticular ground  of  error  intended  to  be  argued. 

Provided  that,  if  the  error  stated  in  such  notice  shall  appear  to  be  frivo- 
lous, the  Court,  or  a  Judge  upon  summons,  may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary ;  but 
the  plaintiff  in  error  shall,  within  twenty  days  after  the  allowance  of  the 
writ  of  error,  get  the  transcript  prepared  and  examined  with  the  Clerk  of 
the  Errors  of  the  Court  in  which  the  judgment  is  given,  and  pay  the 
transcript  money  to  him  ;  in  default  whereof,  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  at  liberty  to  sign  judgment  of  non 
pros.  The  Clerk  of  the  Errors  shall,  after  payment  of  the  transcript 
money,  deliver  the  writ  of  error,  when  returnable,  with  the  transcript 
annexed,  to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  scire 
facias  quare  executionem  non,  shall  be  necessary,  in  order  to  compel  an 
•assignment  of  errors ;  but,  within  eight  days  after  the  writ  of  error,  with 
the  transcript  annexed,  shall  have  been  delivered  to  the  Clerk  of  the 
Errors  of  the  Court  of  Error,  or  to  the  Signer  of  the  Writs  in  the  King's 
Bench,  in  cases  of  error  to  that  Court,  or  within  [twenty  days  after  the 

allowance  of  the  writ  of  error,  in  cases  of  error  coram  nobis,  or  coram  * 

vobis,  the  plaintiff  in  error  shall  assign  errors;  and  in  failure  to  assign 
errors,  the  defendant  in  error,  his  executors  or  administrators,  shall  be 
entitled  to  sign  judgment  of  non  pros. 

IS.  The 
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1834*  1S*   ■^he  Wgnnwnt  of  errors,  and  subsequent  pleading*  tfeareon,  shell 

_'  be  delivered  to  the  attorney  of  the  opposite  party,  and  not  filed  frith  any 

officer  of  the  Court. 

IS.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  (unless  in 
case  of  a  change  of  parties)  ;  but  the  plaintiff  in  error  may  demand  a 
joinder  in  error,  or  plea  to  the  assignment  of  errors ;  and  the  defendant 
in  error,  his  executors  or  administrators,  shall  be  bound,  within  twenty 
days  after  such  demand,  to  deliver  a  joinder  or  plea,  or  to  demur ;  other- 
wise the  jiidgmcnt  shall  be  rersjrBed  J     *  v*  :    tr,  «  .      *i    - 

Provided  that  jf,  in  any  mm.  <J»  time  attew+djiaaiiefr  jai  heft. i  a  tteiK 
turned,  for  getting  the  Insrtso^  Spared  *nc|  amssmlfcdMer  ■  nsnyilag 
errors,  orfordeirejBsJng  a  josndev.  in*wro*>  owplea  orndemwrrer,  4*ft«ot 
hare  expired  IsefetortlieHUIihsiey  of  >4sgu<t  in  any  year,  the  party  entitled 
to  such  time  shall  bavsvstininmtune,  far  the  same  purpose,  after  the  24th 
day  of  October,  withe**  reckoning  any  of  the  days  before  the  12th  of 
August. 

Provided  alio,  that,  in  all  eves  such  time  maybe  extended  by  a  Judge's 
order. 

Provided  also,  that  in  all  cases  of  writs  of  error,  to  rerezee  ins*  tod 
common  recoveries,  a  scire  facias  to  the  terretenants  shall  issue  nf&ere- 
tofore. 

14.  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  for 
argument  with  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  the  Clerk 
of  the  Rules  in  the  King's  Bench,  as  the  case  may  require,  and  forthwith 
give  notice  in  writing  thereof  to  the  other  party,  and  proceed  to  argument, 
in  like  manner  as  on  a  demurrer,  without  any  rule  or  motion  for  ar/eon- 


15.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff 
in  error  shall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of 
the  assignment  of  errors,  and  of  the  pleadings  thereon,  to  the  Judges  of 
the  Sing's  Bench  on  writs  of  error  from  the  Common  Pleas  or  Ex- 
chequer, and  to  the  Judges  of  the  Common  Pleas  on  writs  of  error  from 
the  King's  Bench ;  and  the  defendant  in  error  shall  deliver  copies  thereof 
to  the  other  Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  the 
ease  is  to  be  heard ;  and  in  default  by  either  party,  the  other  party  may 
deliver  such  books  as  ought  to  have  been  delivered  by  the  party  making 
default ;  and  the  party  making  default  shall  not  be  heard  tmtfl  he  shall 
have  paid  for  such  copies,  or  deposited  with  the  Clerk  of  the  Errors,  or 
the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the  case  may  be,  a  suffi- 
cient sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary 
before  setting  down  the  case  for  argument ;  but,  after  judgment  shall  have 
been  given  in  the  Court  of  Errors  in  the  Exchequer  Chamber,  either 

psrty 
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party  shall  be  at  liberty  to  enter  the  proceedings  in  error  on  the  judgment  \  834. 

roll  remaining  in  the  Court  below,  on  a  certificate  of  a  Clerk  of  the  ' 

Errors  of  the  Exchequer-  Chamber  of  the  judgment  given,  for  which  a  fee 
of  3s.  4£,  and  no  more,  shall  be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the 
defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian, 
notwithstanding  the  general  rule  of  Trinity  Term,  1  W.  4.  $.  12. 

18.  It  shall  not  be  necessary  to  repass -any  nisi  priu*  record  which  shall 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been 
paid.  And  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and 
return  of  the  distringas  or  habeas  corpora,  or  of  the  clause  of  nisi  prius, 
the  same  may  be  done  by  the  order  of  a  Judge,  obtained  on  an  application 
ex  parte.  • 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

90.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial, 
may  give  notice  to  the  other,  either  in  town  or  country,  in  the  form 
hereto  annexed,  marked  A,  or  to  the  like  effect,  of  his  intention  to  adduce 
in  evidence  certain  written  or  printed  documents ;  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such  notice,  within  forty-eight 
hours,  to  make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  show  cause  before  a 
Judge  why  he  should  not  consent  to  such  admission ;  or,  in  case  of  re- 
fusal, be  subject  to  pay  the  costs  of  proof.  And  unless  the  party  required 
shall  expressly  consent  to  make  such  admission,  the  Judge  shall,  if  he 
think  the  application  reasonable,  make  an  order  that  the  costs  of  proving  " 

any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial  to 
the  satisfaction  of  the  Judge,  or  other  presiding  officer,  certified  by  his 
indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may 
be  the  result  of  the  cause. 

Provided  that,  if  the  Judge  shall  think  the  application  unreasonable,  he 
shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  or  examin- 
ation of  the  documents  intended  (o  be  offered  in  evidence,  and  give  such 
directions  for  inspection  and  examination,  and  impose  such  terms  upon 
the  party  requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shall 
order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial, 
unless  he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party 
shall  have  refused  or  neglected  to  make  such  admission,  or  the  Judge  shall 
have  indorsed  upon  the  summons,  that  he  does  not  think  it  reasonable  to 
require  it. 

Vol.  V.  b  A  Judge 


xvtti  REGULflS  GENERALES,  HILARY  TERM, 

1854*  A  Judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs 

of  the  application,  and  the  costs  of  the  production  and  baspertissi  ;  and,  in 


Form  of  Notice  referred  to. 

A. 
In  the  K.  B.,-j 

C.  P.,  I     A.  B.  v.  C  D- 
or  Exchequer.  J 

Take  notice,  that  the|?V>^       }in  the  cause  proposes  to  adduce 

in  evidenc*  the  sevesal  documents  hereunder  specified,  and  that  the  same 

may  be  inspected  by  the  \\^^  1  his  attorney  or  agent,  at 
IplaintuY,     J 

,  on  ,  between  the  hours  of  ;  and  that  tnc 

I    W    *ff  '  I'"11  *"  re^uired  toadmit  that  such  of  the  said  documents 

as  are  specified  to  be  originals  were  respectively  written,  signed,  or  ex- 
ecuted as  they  purport  respectively  to  have  been ;  that  such  as  are  spe- 
cified as  copies,  are  true  copies ;  and  such  documents  as  are  stated  to  have 
been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered  respec- 
tively ;  saving  all  just  exceptions  to  the  admissibility  of  all  such  docu- 
ments as  evidence  in  this  cause.     Dated,  &c. 

[Here  describe  the  documents;  the  manner  of  doing  which  may  be  as 

follow.:—] 

Originals* 
Description  of  the  Documents.  I  Date. 


Deed  of  covenant  between  A.  B.  and  C.  2>.  first  part.  1 

«,d£.F.«condp.rt      -  .  .      *^}M**"«. 

Indenture  of  lease  from  A,  B.  to  C.  D.  -  -.    1st  Feb.  1888. 

Indenture  of  release  between  A.  B.  and  C.  D.  first"!  ^,  „  , 

p*,*. jsdftfciaso. 

Letter,  defendant  to  plaintiff  -  .  -     1st  March  1828. 

Policy  of  insurance  on  goods  by  ship  Isabella,  on  voy-1  ^  n 

age  from  Oport o  to  London  -  -  J-SdHee.  18*7. 

Memorandum  of  agreement  between  C  D.t  captain  "I  . 

of«idd.ip,.nd^.F.      ...  Jl***ltM. 

Bill  of  exchange  for  100/.,  at  three  months,  drawn  by-i 

A.  B.  on,  and  accepted  by,  C.  V.,  indorsed  by  E.F.  I 1st  May  18S9. 

and  G.  H.  ...  -J 

Copies. 


in  the  Fouhth  Year  of  WILLIAM  IV.  xix 


Copies. 


Original  or  Duplicate 
Description  of  Document*  D«e.  H^^Ko^ 

aod  by  whom. 


Regit ter  of  baptism  of  A.  B. ' 


1st  Jan.  1808. 


in  the  parish  of  X* 

{Sent  by  General  Pott. 
2d  Feb   1828. 


Notice  to  produce  papers     -      1st  March  1828. 

Record  of  a  judgment  of  the  "I  _, .  . 
Court  of  King's  Bench,  in  I  ™**  tem» 
an  aetioa/J.  3.  v.  /.  IT.    J       °  <*  4# 

Utters^ntofKingCft^J^  ^  ^ 


Served  2d  J£m*1828, 
on  defendant's  at- 
torney, by  E*  F. 
of 


f 


II.  in  the  Rolls'  Chapel 


HILARY  VACATION. 
DIRECTIONS  to  taxing  Officers  as  to  all  Writs  issued  on 

or  after  the  15th  March  1834. 
Ik  all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum  recovered, 
or  paid  into  Court  and  accepted  by  the  plaintiff  iu  satisfaction  of  hit 
demand,  or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  202.  without  costs,  the  plaintiff's  costs  shall  be  taxed  according  to 
the  reduced  scale  hereunto  annexed.  Provided  that  in  case  of  trial  before 
a  judge  of  one  of  the  superior  courts,  or  judge  of  assise,  if  the  judge  shall 
certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before  him,  and 
not  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed 
upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer  to  be 
taxed,  it  shall  be  stated  whether  the  sum  recovered,  accepted,  or  agreed 
to  be  paid,  exceeds  the  sum  of  20/.  or  not,  in  the  following  form :  — 
"  Debt  above  20/." 
"  Debt  20/.  or  under." 

The  Officers  of  the  Exchequer  to  allow  no  indpiturs  of  judgment  on 
paper,  and  mark  the  judgment  on  the  postea. 

Three  shillings  and  four-pence  to  be  allowed  for  drawing  the  judg- 
ment in  all  cases. 

Every  brief  sheet  to  contain  eight  folios  at  the  least,  which  are  to  be 
paid  for  at  the  rate  of  6*.  $<L  per  sheet  for  drawing,  and  St.  44.  copying. 

For  every  witness  the  allowance  for  travelling  to  be  the  expense 
actually  paid,  not  exceeding  1*.  a  mile,  unless  under  special  circum- 
stances. 

Vol.  V.  •  b  2  No 


1834. 


x*'  REQUIRE  GENERATES,  HILARY  VACATION, 

VS&4J  '  Nafee*to  counsel  to  be  allowed  on  writs  of  trial,  except  in  trials  before 

,         tile  judge  of  the  Sheriff's  Court  of  London,  or  of  other  coM^oC-tecqpflj 

wbeteattomies  are  not  allowed  to.  ptw*io%*n4*he*i  jl  1giw^a  only.  ,,  iimy 

The  FEES  to  be  allowed  to  Counsel's  Clerks  not  to  exceed, 

"   <  «»undeicfcrT-..."».  -,  ,■  ....    ,-,'•;  ,'«... 

*-■■■  a  -I    ■  •   .-.      ■  ^ffu-ftdstt 

Upon  a  Fee  under  10  guineas            -  ->  •  -  <    *  -  _v.  "1  -. <  (fc  .-2:.  ff 

Ten*  guineas  and  under  20  guineas            -  -          "  f  *<  t  *tfc  ,5  ».  0 

Twebty  guineas  and  upwards            -  -               w. , . ,   1  -1. .  ©  ,-H>  -  0 

Senior  Counsel's  Clerks  Pfi«an«iihatioe,  I  ^dM  .*< "'  *«-•  J  .».;„  ..ft  ..7..  Q 

fhetabcr  Counsel's  Clerks,  each             -  *ji -h> .*  un;  j-  0  .  £    II 
ftttfedreg  as  a  Witness  at  trials  to  prove  Documents      <;«  n*    &l<^,6 

*  '-     <»  -  ''loiiwfj,^  Ihiu  .0     /I  .-ir,  »:•....«  t  .   -I 

*  ..    0  SCHEDULE  I.  f         ,    ,  . 

IfctCfer  before  Action  (if  sent)         --  «  -  -  .jg»  ft  .^ 

Instructions  to  sue  -  -  (snelftd  ?«*  witjQ3  %;& 

Writ  -  -  (oiolod  aayWsi3oa  bm  o?^  m  ^fn^KoMia^ 

Copy  afld  Sendee   -  -  --  -     -       no.rvt*  3flbn$jtjP 

©UJCstoa*)  Copy  to  indorse  -  -  -    .  -  ,d  ifcyp 

Searching  for  Appearance  -  -  -  -034 

Instructions  for  Declaration  -  -  -  -    0    3     4 

ftraHrin^  same  at  U  per  folio  (folio  6)  -  *n'"ni  ^     x  *n\b    6    0 

fcnirosftng  -  ^  -  ^"i"  °n     ^''fc    8     0 

fro&e  hereof  (when  filed)  -  -        <Hc_'«>i  0  ^i4o    5     o 

Drawmg  Particu^  ^^  -    0    2     6 

Rule  to  plead  -  -  -  -  -OlO 

fpeman^ing  Plea  -  -  -  -     n"    -  "b    3    O 

Drawing  Issue,  of  whatever  length  -  -  *"rJ"4'"  .  ''6    3     4 

Ingrossing  Issue  to  deliver  At  4&  ttt*f<g|tf  QK)  folio)        -      -    0     3     4 
Notipa  Atrial  VlV  %i  0vl%>r , ,  v  ^  :  vj  -^   /<. ,  -w  J(  .  ,..  -  v  ; .,.    0  |t8    o 

-     *     '>  SCHEDULE.^!   ..1.  h,^,w  ....    •  ..» 

''     J      "  When  tlie  Cause  is  tried  before  the  Sheriff.         '•  •   ' 

Summons  for  Trial  -  -  -  -  «V  '1    JO 

;Co|jy  aW  Service  ^  -  -  ->' -  -  0-  9    O 

Attending  for  Order  -  -         >•'.«■  t  .  j  ..■•■.  j    rj    9    4 

*PaRi6rder  ...  ...    O  •  1     o 

'Copy  ahd  Service  -  *».  o    3-  <0 

'Ingrossing  the  Writ  of  Trial  (folio  14)  -  -»«■  •'  •    -     ^  4'8 

Parchment  -  '"O  '8 '  O 

*aid  Sealing  -  -  -  -!r'     a    rj-  o  *7 

'Attending  thereon  ...         >-'-,,.\'0i   Sj'4- 

'  Copy  Particulars,  to  annex  -  -  -  -  '•©•Nil  "X) 

Subpoena  -  -  -  -  ■     ""-^  '8^0 

Copy 


•*£- 

'#/» 

a. 

*    H 

4 

-Or 

*  -Of 

1* 

* 

•  9 

3 

4 

Ft 

-     0 

4 

0 

-     0 

13 

4 

....  t> 

4 

1 

....o. 

<? 

.* 

.■m.:P, 

)<#,. 

rt 

Tl.oQ 

vi.r 

iJP 

.-•*    1&1f<*)  <f 

•v  ^ftlM&Jjtf 

-     0 

2 

6 

-     0 

3 

4 
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Copy  tina'9e*?vfce  '  ■*  -  «. 

Making  ftfinfete*  of  E^derfc*  for  the  hearing 

Attending  to  enter  the  Cause 

Paid  part  of  the  Sheriff  VFee  on  leaving  the  same  (No  more 

to  be  paid  if  the  Record  be  Withdrawn  before  Trial.) 
Attending  Court  on  Trial 

IWctrest*  of  Fees  of  Trial  -  .  .... 

UotfteoT  taxing  -  -       ...-,,*.. 

Affidavit  of  Increase  -  .      ,„,  ,n,J(|ll 

Paid  filing  Affidavit  (whether  Toaauot!  £JaobtBy)  :,'v.'  4 
Billof  Costs  and  Copies  -  .,i  ^  .,„.,[  »  . ,. 

Attending  taxing      »)tvxiuno(l  >v*,q  «,j    \bmi  u  „ny.. 
Paid  taxing  (in  K.  B.  and  Exchequer) 
Drawing  Judgment  l  llJ™  l"'*         - 

Entering  on  Roll  at  Ad,  pe*lbl|oiP^<J>.w '^mu -j 

Paul  Rttll  -    -  -  .  -         (?»'*.  V;  nou->  A. -ant-fll  i<0t4* 

*aii  Etitries  (as  before)  <>»,  oj  wtoj mn^nl 

PaidCFatfgment  Fee  and  Docket  (as  before)  jhW 

'Attending  thereon       -     -  -  -  wr/ng  facte  fljo'l 

fTerm  Jee  -  ...  -MioSm-nt  /fj<0  <&r*0Ui» 

t     c.  #l  Letters  tn  Country  Cause-  " 

*"  "  *  *  -  n.i'.iincrjnu  ioI  nnoiJouitanl 

o    a  <lJnder    50  miles  ^  » .  ,(  *     n  ^    ,       .-,        -    D-.2  ,0 

0    e  (Above    50  miles  -  .  .  -    O    4    0 

0    £  (Above  100 miles        -  -  ..,,,■,,„,,...    •    rO    6    Jp 

8     °  Were  FL  Fa.  and  Wmwu&MMfWte™Uk'1  &1'1''*** 

,,     c     in  Country  -  -      ,  .  c:    0  iS    b 

'     K    ('  «5,';>  SCHEDULE  HIv     l.i,  nt. ,„^f  s,,.,'^!,^.. 1 

*  jrAire  Cauje  u  <rKd  ai  iVm  jyfcj,  ami  Verdict  far  20*.I'#"  imfcrV'  l/ 
Ingrossing  Record  (Fo.  14/)l   -  '   ^  i '» • «  )c  .  -    0    4    8 

Parchment  -,    *,    >>M   .,,-..     %>,    ?(  ^  ,,  ,  „,,-,.„•  -    0    3     0 

Paid  Sealing  -  -  -  n,,     ,,r.  ,p ,  .9^7 

Attending  thereon  -  _-  -  ^nfl ■•}..'!* 

Copy  Particulars  to  annex  -  -  •«  .;>  ,.,r.  .P„.8,f0 

"Ve•i^e,                   ....  ^.Afji.<|« 

Paid  return  -                -                __              .     .      ^    QV.P 

.Attending  thereon  -        (1     -t  .V/  J<L,, ,   n- .n //,.,',-'  .0.. ',3. {4 

<XKstrisgas            -  -                                        ?fi  qm7    ,6 

-Paid  return  (about)  -               -               -            „-    Q.  15    O 

•^Attending  thereon  -                 -                 -             ...    q    3  .4 

Subpoma                -  -                -                  ,             -950 

Copy  and  Service  -              -                -                --030 

'  <     '  Instructions 
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_  Instructions  for  Brief  -  -  -  -    0  IS    4 

Brief  and  Copy  (and  no  more)  •     -  -  -200 

Attending  to  enter  Cause  -  -  ..034 

Paid  entering  (about)  -  -  -  -    0  18    O 

Counsel  (as  usual) 

Attending  Court  on  Trial  -  -  -  -110 

Paid  fees  on  Trial  (about)  -  -  -    S  15    O 

Postea  -  -  -  -050 

'  Notice  of  taxing  -  -  -  -030 

Affidavit  of  Increase  -  -  -  -050 

Paid  filing  same  -  -  -  -010 

Bill  of  Costs  and  Copy  -  -  -  -    0    4    O 

Attending  taxing  -  -  •   -  -034 

Paid  taxing,  (in  K.  B.%  and  Exchequer)  as  usual  say  -    O    4    O 

Drawing  Judgment  -  -  -  -034 

Entering  on  Roll  at  44.  about  19  Fo. 

Paid  Roil  -  -  -  -  -00  10 

Paid  Judgment  Bee  sad  Dbomet     - 

Attending  thereon  -  -  -    0    3    4 

Term  Fee  -  -  -  -  -    O  10    O 

Letters  in  Country  (as  to  distance). 

Costs  not  to  be  taxed  until  Judgment  signed,  unless  the  parties  com- 
promise without  Judgment. 

Where  Fi.  Fa,  aud  Warrant  (as  before) 

{Signed)  T.  D.  S.  G. 

N.  C.  T.  J.  B.  B. 

L.  J.  V. 

J.  B.  W.  B. 

J.  A.  P.  E.  H.  A. 

J.  L.  J.  G. 

J.  P. 
Rale  Office,  K.  B. 

6.  SynwruC*  Inn. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABUTTALS,  DESCRIPTION  OF, 
IN  LEASE. 

See  Lease,  1* 


ACTION. 

See  Partnership,  1,  2. 


ACTION,    COMMENCEMENT 
OF. 

See  Inclosure  Act,  1. 


ACTION  ON  THE  CASE. 

1.  A.  erected  a  mill  in  1823  on  his 
own  land,  the  former  owner  of 
which  had  for  twenty  years  be- 
fore 1818  appropriated  the  water 
of  a  stream  running  through  it, 
to  the  purposes  of  watering  his 
cattle  and  irrigating  his  land.  In 
1818,  B.  had  erected  a  mill  near 
the  6am e  stream,  and  the  owner 
and  occupier  of  A.'s  land  then 
gave  a  parol  licence  to  B.  to  make 
a  dam  at  a  particular  spot,  and 
take  what  water  he  pleased  from 
that  point,  which  water  was  so 
Vol.  V. 


taken,  and  returned  by  pipes  into 
the  stream  above  the  spot  where 
A.'b  mill  was  afterwards  erected. 
In  1818  B.9  without  licence,  con- 
veyed part  of  the  water  which 
had  before  flowed  into  the  stream 
from  certain  springs,  into  a  re- 
servoir  for  the  use  of  his  mill. 
In  1828,  A.  appropriated  to  the 
use  of  his  mill  all  the  surplus 
water  which  flowed  through  and 
over  the  dam,  and  which  was  not 
conducted  into  the  reservoir.  In 
1829,  A.  demolished  the  dam 
erected  by  2?.,  and  gave  him 
notice  not  to  divert  the  water. 
B.  then  erected  a  new  dam  lower 
down  the  stream,  and  by  means 
of  it  diverted  from  A.'s  mills,  at 
some  times,  all  the  water  before 
appropriated  by  A.;  at  others,  a 
part  of  it;  and  the  water  when 
returned  into  the  stream,  was  in 
a  heated  state :  Held,  on  special 
verdict, 

First,  that  whether  the  right  to 
the  use  of  flowing  water  be  in  the 
first  occupant,  or  in  the  possessor 
of  the  land  through  which  it  flows, 
was  entitled  to  the  surplus  water  ; 
for  he  was  first  occupant  of  that, 
and  also  owner  and  occupier  of 
c  the 
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the  land  through  which  it  flowed, 
and  might  maintain  an  afction  for 
the  injury  sustained  by  the  ab- 
straction or  spoiling  of  such  sur- 
plus water. 

Secondly,  that  A.  was  in  like 
manner  entitled  to  recover  in 
respect  of  the  water  diverted  by 
B.  at  his  new  dam ;  because  the 
licence  granted  to  B.  by  the 
former  occupier  was,  to  take  the 
water  at  one  particular  point,  and 
not  at  the  place  where  his  dam 
was  made;  and  further,  because 
if  the  licence  had  been  general  to 
take  at  any  place,  it  would  have 
been  revocable,  except  as  to  such 
places  where  it  had  been  acted 
on,  and  expence  incurred ;  and  it 
was  revoked  before  the  last  dam 
was  erected. 

Thirdly,  that  A.  was  entitled  to 
recover  for  the  water  diverted 
from  the  springs,  and  collected 
in  a  reservoir  in  1818:  for  the 
possessor  of  land  through  which 
a  natural  stream  flows,  has  a  right 
to  the  advantage  of  that  stream 
flowing  in  its  natural  course,  and 
to  use  it  when  he  pleases  for  his 
own  purposes;  no  adverse  right 
having  been  acquired  by  actual 
grant,  or  by  twenty  years'  enjoy- 
ment. 

Whether  such  possessor  of  land 
can  maintain  an  action  for  the 
mere  violation  of  such  general 
right  by  diversion  of  the  water, 
&c,  without  having  sustained  any 
special  injury,  Quaere.  Maton  v. 
HillfT.$ir.*.  Pagel 

2*  An  action  of  deceit  does  not  lie 
against  a  person  making  an  untrue 
representation  to  another,  on  the 
faith  of  which  the  hearer  acts, 
and  thereby  incurs  damage,  if 
the  party  making  such  repre- 
sentation did  not  know  it  to  be 
untrue. 

The  owners  of  a  ship  circulated 
advertisements  of  sale,  beginning 
with  a'  description  of  the  ship, 


which  stated  her  to  be  copper- 
fastened;  after  which  was  a  notice, 
that  the  hull,  masts,  yards,  and 
rigging,  were  to  be  taken  with  all 
faults.  Under  this  was  printed 
the  word  "  Inventory,"  which  was 
followed  by  a  list  of  the  ship's 
stores  and  tackle ;  and  there  was 
then  a  further  announcement,  that 
the  vessel  and  her  stores  were  to 
be  taken  with  all  faults,  and  with- 
out allowance  for  weight,  length, 
quality,  quantity,  or  any  defect 
whatever.  The  owners  afterwards 
executed  a  written  contract  of 
sale,  not  stating  the  vessel  to  be 
copper-fastened,  but  containing 
this  clause :  "  On  payment  of  the 
purchase  money,  the  said  brig, 
with  what  belongs  to  her,  shall 
be  delivered  according  to  the  in* 
ventory  which  hath  been  exhibited; 
but  the  said  inventory  shall  be 
made  good  as  to  quantity  only; 
and  the  said  brig,  together  with 
her  stores,  shall  be  taken  with  all 
faults,  in  the  condition  they  now 
lie,  without  any  allowance  for 
weight,  length,  quality,  or  any 
defect  whatsoever:" 

Held,  (assuming  that  the  ad- 
vertisement could,  by  words  of 
reference,  be  incorporated  with 
the  contract  of  sale,)  that  the 
word  "  inventory"  in  the  contract, 
referred  only  to  the  list  of  stores, 
&c.  and  not  to  the  prior  part  of 
the  advertisement:  and,  therefore, 
that  on  the  two  documents  taken 
together,  no  warranty  appeared 
that  the  ship  was  copper  fastened. 
Freeman  v.  Baker  and  another^ 
M.4  W.4.  Page  797 


ADMINISTRATION. 

See  Settlement  by  renting   a 
Tenement,  1. 

ADMIT- 


APPEAL. 


ARBITRAMENT. 
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ADMITTANCE. 
See  Copyhold,  2,  3. 

ADOPTION     OF     ROAD     BY 
PARISH. 

See  Highway. 

AFFIDAVIT    TO   HOLD    TO 
BAIL. 

See  Practice,  12. 

AGREEMENT. 
See  Pleading,  5.  7.    Practice,  7. 

ALDERMAN. 
See  Mandamus,  1. 

AMENDMENT. 
See  Pleading,  1. 

ANNUITY. 
See  Devise,  2.    Judgment. 

APPEAL. 
See  Mandamus,  3, 4.  7.    Sessions. 

The  parish  of  Bishop  Wearmouth 
has  no  overseers  of  the  poor ;  but 
contains  several  townships,  sepa- 
rately maintaining  their  own  poor, 
and  having  distinct  overseers. 
Two  of  these  townships  are  called 
Bishop  Wearmouth  and  Bishop 
Wearmouth  Panns.  Paupers, 
whose  settlement  was  in  Bishop 
Wearmouth  Panns,  were,  by  an 
order  of  justices,  directed  to  be 
removed  to  the  parish  of  Bishop 
Wearmouth,  The  order  was 
served  on  the  overseer  of  Bishop 
Wearmouth  Panns,  who  refused 
to  receive  the  paupers  (on  the 
ground  that  that  township  was 
not  named  in  the  order)  unless 
•  certain  expences   were   waived. 


This  being  refused,  the  paupers 
were  taken  away.  The  removing 
parish  afterwards  served  the 
churchwarden  of  the  tohole  parish 
of  Bishop  Wearmouth  with  the 
order,  and  delivered  the  paupers 
to  him.  The  latter  took  the 
paupers  to  the  workhouse  of 
Bishop  Wearmouth  township, 
where  they  were  maintained : 

Held  by  Denman  C.  J.  and 
Liftledale  J.,  Taunton  and  Patte- 
,  son  Js.,  dubitantibus,  that  the 
inhabitants  of  the  township  of 
Bishop  Wearmouth,  although  they 
were  not  bound  to  maintain  the 
pauper  under  the  order,  had  rea- 
sonable ground  for  thinking  that 
they  might  be  aggrieved  by  it, 
and  therefore  were  entitled  to 
appeal.  The  King  v.  The  In- 
habitants  of  Bishop  Wearmouth, 
//.4  JF.4.  Page  942 

APPORTIONMENT  OF  RENT. 
See  Lease,  2. 

APPURTENANCES. 
See  Way. 

ARBITRAMENT. 
See  Stoppage  in  transitu,  2. 

i.  A  replevin  suit,  and  all  matters 
in  difference  touching  the  distress, 
were  referred  to  arbitration ;  the 
costs  of  the  suit  to  abide  the 
event.  The  arbitrator  awarded, 
that  the  rent  was  14/.,  and  that 
6/.  were  due  for  rent  at  the  time 
of  the  distress;  that  the  plaintiff 
in  replevin  should  pay  the  defend- 
ant 6/.,  and  that  the  action  should 
be  no  further  prosecuted.  It  did 
not  appear  for  what  rent  the  de- 
fendant had  avowed : 

Held,  that  the  award  did  not 

shew  who  ought  to  pay  the  costs, 

which  were  to  abide  the  event  of 

c  2  the 
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the  suit ;  and,  consequently,  that 
it  was  not  final.  In  the  matter  of 
Arbitration  between  Leeming  and 
FearnUy,  T.  3  tV.  4.        Page  403 

&  A  party  to  an  arbitration  cannot 

'  •  objdct  to  the  award,  that  the  arbi- 
trators chose  an  umpire  by  lot,  if 

•  he  expressly  agreed  to,  or  ac- 

'    quiesced  in,  that  mode  of  choice. 
Where  a  submission  to  arbi- 

-  tration  under  seal,  has  been  varied 
by  indorsing  on  it  a  new  agree- 
•  ment  {as,  for  changing  one  of  the 
arbitrators^  to  .which  both  the 
'  principal'. parties  have  expressly 
assented,  one  of  those  parties 
cannot  ailerwards.move  to  have 
tfae  award  set  aside  on  the  ground 
that  the.  indorsement  was  not 
under  sea); 

Aa  umpire,  being  furnished  by 
the  arbitrators,  wilh  th$  evidence 
taken  before  them,  and  having 
himself  viewed  the  premises,  the 
condition  of  which  was  in  question, 

*  triage  his  award  without  calling 
'for  further  evidence,  or  giving 
any  notice  on  that  subject  to  the 
parties:  Held,  that  the  award 
could  not  be  objected  to  on  that 
*  ground  by  a  party  who  knew  that 
the  case  had  gone  before  the 
umpire,  and  made  no  application 
to  nim  to  hear  further  evidence. 
In  the  matter  of  Arbitration  between 
Tunno  and  'Bird,   M.  4    IV.  4. 
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8.  On  a  reference  of  a  cause  and  all 
matter*  in  difference  by  a  Judge  s 
'  order,  one  of  the  parties  moved, 
after  the  proper  time,  to  set  the 
award  aside :  Held,  no  excuse  for 
the  delay,  that  the  arbitrator  made 
an  exorbitant  charge  for  the  award, 
in  consequence  of  which  the  party 
now  applying  did  not  take  it  up. 
An  award  is  published  when  the 
arbitrator  gives  the  parties  notice 
that  it  may  be  had  on  payment 
of  his  charges ;  whether  they  be 

.  reasonable  or  not.     Macarthur  v. 
Campbell,  M.  4  FT.  4.  518 


4.  No  precise  form  of  words  is  ne- 
cessary to  constitute  an  award; 
it  is  sufficient  if  the  arbitrator  ex- 
press by  it  a  decision  upon  the 
matter  submitted  to  him.  But 
where  an  arbitrator,  to  whom  a 
dispute  between  an  architect  and 
his  clerk,  respecting  a  claim  by 
the  latter  to  wages,  was  referred, 
stated  in  a  letter  thatlfe  had  ex- 
amined drawings  made  by  the 
clerk,  with  an  account  of  his  time, 
which  did  not  shew  experience  or 
ability  to  the  extent  to  justify  a 
demand  for  remuneration  under 

.  the  circumstances  ;   but  in   con- 

,  sideration  of  the  clerk's  services 
out  of.  the  office  on  some  occa- 
sions, and.  to  meet  the  case  in  a 

,  liberal  manner,  he  proposed  that 
the  architect  should  pay  the  clerk 
10/.: 

Held  that  the  latter  part  of 
the  letter  was  a  mere  suggestion 
of  the  arbitrator  and  not  a  decided 
opiniqn  that  the.clerl^  was  or  was 
not  entitled  to  recover  10/.,  and 
therefore  not  a  good  award.  Lock 
v.  VuUiamy,  M.  4  W.  4.  Page  600 

ARREST, 

1.  By  the  32  (?.  2.  c.  28.  s.  1.,  it  is 
enacted  that  no  sheriff's  officer 
shall  carry  any  person  arrested  by 
him  to  gaol  within  twenty-four 
hours  from  the  time  of  such  arrest, 
unless  such  person  shall  refuse  to 
be  carried  to  some  safe  and  con- 
venient dwelling-house  of  his  own 
nomination  or  appointment  ;  and 
by  $.12.  a  penalty  is  imposed  on 
any  officer  offending  against  the 
act: 

Held,  in  an  action  brought  for 
the  penalty,  for  taking  a  party 
to  gaol  within  twenty-four  hours, 
contrary  to  the  statute,  that  the 
officer  who  made  the  arrest  ought 
to  have  required  the  party  arrested 
to  nominate  some  convenient  dwel- 
ling-house to  be  taken  to  ;  for  the 

latter 
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latter  could  not  be  said  to  have 
refused  till  the  proposal  had  been 
made,  and  a  mere '  omission  by 
him  to  nominate  a  place  did  not 
justify  carrying  him  immediately 
to  gaol. '  Simpson  v.  Renton,  f1. 
3  W.  4.  Page  35 

5.  Plaintiffs'  having  obtained  a  ver- 
dict against  defendant  under  an 
award,  in  a  cause  in  K.  B.,  the 
Court  of  Chancery,  upon  bill 
filed,  and  matter  appearing  on 
the  award  itself,  granted  an  in- 
junction to  stay  further  pro- 
ceedings. Plaintiffs  nevertheless 
signed  judgment,  and  took  de- 
fendant in  execution.  On  ap- 
plication to  this  court  for  a  nile 
nisi  to  discharge  :  the  defendant 
out  of  custody,  (it  being  stated 
amongst  other  things,  that  the 
plaintiffs  could  not  be  met  with 
for  the  purpose  of  attaching  them 
by  process  out  of  Chancery,)  this 
Court  refused  to  interfere.  Fore- 
man &  Lloyd  v.  Jeyes,  M.  4  W.  4. 

835 
$.  A  person  tiavjpg  made  a  motion 
in  a  cause  'to  which   he  was  a 
party,  left  the  court,  and  in  his 
way  home  called  at  an  office  where 
he  kept  his  papers,  but  did  not 
'  reside,  to  refresh  himself  and  sort 
his  papers  :   he  remained    there 
between  one  and  two  hours,  and 
then  left  the  office,  and  went  into 
a  tailor's  shop  in  the  same  street, 
intending,    however,    to    proceed 
home  immediately,  and  being  on 
his  way  thither  when  he  so  de- 
.     ,  viated.     As  soon  as  he  entered 
the  shop,  he  was  arrested  by  a 
sheriff's  officer,  who  had  watched 
him  from  the  court : 
.    Held  that  the  privilege  of  the 
,  party,  redeundo  from  the  court, 
had  'not  ceased  when  he  was  ar- 
rested, and  that  he  was  entitled  to 
be   discharged.    Pitt  v.    Coomes, 
B.  4  W.  4.  1079 


ASSUMPSIT- 

See  Lien, 

.  Defendant  was  office-keeper  of  an 
Exeter  and  London  coach,  and 
servant  to  C,  a  proprietor-  at  -Er- 
eter,  where  the  office -kept  by  the 
defendant  was.  Defendant  from 
time  to  time  made  up  aocotints  of 
the  shares  of  profits  due  to  the 
several  proprietors,  and  tent  them 
to  those  parties,  taking  the  money 
frotn  a  balance  of  C**  whidh  he 
had  in  hand.  On  one,  occasion 
defendant  sent  to  plaintiff  a  pro- 
prietor, a  packet  ptofporting)  to 
contain  29/. ;  which  -wag  due  to 
him,  but  in  reality  containing*  £0/. 
only.  Plaintiff  sued  defendant  for 
3/.  na'dand  received  to  his  Aise : 

Held  thdt  defendant  wear  not 
liable,  there  being-  rw  privity  of 
contract  i  between  him  and  .'the 
plaintiff  (  and  that  he  was  not  pre- 
cluded from  this  defence  by  hav- 
ing told  the  plaintiff  (after  action 
brought)  that  he,  defendant,  had 
had  the  23/.  of  C.  and-  sent  it  to 
the  plaintiff,  and  debited  C.  with 
it.  Howell  v.  Batty  Ml  *  W.  4. 
'  Page  504 
2.  A  brewer,  who  delivered  beer 
to  be  used  in  a  particular  public- 
house  on  the  credit  of  a  person, 
not  the  licensed  keeper  of  the 
house,  may  maintain  an  action 
against  the'  latter  for  good*  told 
and  delivered.  Snooker  v.  Wood, 
H.  4  W.  4.  1052 


ATTAINDER  OF  FELONY. 
See  Ejectment,  1.    Lease  6. 

ATTORNEY. 

&eEviDENCE,3.LlEN.PjlACTlCE,ll. 

1.  Where  an  attorney,  defendant  in 
assumpsit,  sets  off  the  amount  of 

c3  -       ■  '       his 
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ATTORNEY. 


BANKER. 


his  bill,  the  plaintiff  cannot  deduct 
from  that  set  off  costs  of  taxation 
allowed  against  the  attorney,  pur- 
suant to  2  G.  4.  c.  23.  s.  23.  Field 
v.  Bezant  Gt  one,  &c,  T.  3  W.  4. 
Page  357 

2.  The  Court  of  King's  Bench  does 
not  exercise  any  common  law  ju- 
risdiction in  taxing  attornies'  bills. 

The  court,  in  the  exercise  of 
its  statutory  jurisdiction,  refused 
to  order  an  attorney's  bill  to  be 
taxed  at  the  instance  of  a  third 
person,  where  the  client  had  before 
admitted  the  amount  to  be  due 
and  declined  taxing  the  bill ;  such 
•  client  having  since  become  bank- 
rupt, and  the  application  being 
made  for  the  purpose  of  reducing 
his  claim  so  as  to  prevent  his 
being  a  good  petitioning  creditor. 
Clutterbuck  v.  Combes,  T.  3  W.  4. 
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3.  The  Court  of  King's  Bench  will 
not  grant  a  rule  calling  on  an 
attorney  to  shew  cause  why  he 
should  not  be  struck  of  the  roll, 
if  the  affidavits  in  support  off  the 
rule  state  an  offence  for  which  he 
would  be  liable  to  indictment. 
Anonymous  H.  4  W.  4.-        1089 

AWARD. 
See  Arbitrament,  1,  2,  3,  4. 

BAIL. 
See  Practice,  2. 

BANKER. 

].  V.  and  Co.  bankers,  were  assign- 
ees of  a  judgment  obtained  in 
Scotland  against  M.  H.  for  4100/. 
In  1829  M.  /?.  deposited  with 
F.  and  Co.  4100/.,  and  by  a  memo- 
randum in  writing  it  was  agreed 
that  that  sum  should  be  deposited 
in  their  hands  for  safe  custody,  on 


account  ofM.  2£,  and  that  from  ike 
time  such  deposit  should  be  made 
and  during  its  continuance  V.  and 
Co.  were  not  to  pay  any  interest 
thereon,  and  all  interest  should 
cease  in  respect  of  the  amount 
due  upon  the  judgment.    Jf.  H. 
afterwards  became  bankrupt,  and 
his  assignees  on  the  12th  of  Nov. 
1831,  demanded  from  V.  and  Co. 
the  4100/.,  which  they  refused  to 
pay :  Held,  that  they  were  not  liable 
to  pay  interest  on  that  sum  from 
the  time  when   payment  of   the 
principal  was  demanded.  Edwards 
v.  Vere,  T.  3  W.  4.         Page  282 
2.  Where   a    person    lends    money 
nominally  on  his  own  account,  but 
really  on  account  of  another,  the 
real  lender    cannot    recover  the 
money  unless  he  prove  distinctly 
that  the  loan  was  in  reality  in- 
tended to  be  his  and  was  received 
as  such.      And  therefore  where 
A.  as  the  managing  owner  of  a 
vessel,  was  permitted  by  the  other 
owners  to  have  the  possession  of 
two  warrants  or  orders  of  the  East 
India  Company,  to  pay  to  the  said 
owners  or  bearer  the  sum  of  mo- 
ney therein  mentioned,  for  freight ; 
and  A.  deposited  these  warrants 
in  the  hands  of  his  bankers,  and 
they  received  the  money  due  on 
them,  and  gave  him  credit  for  it 
on  account:  it  was  held  on  as- 
sumpsit brought  after  A.'*  death  by 
the  surviving  part  owners  against 
the  bankers,  that  on  proof  of  the 
above  tacts,  they  could  not  recover 
the   money   because  it  was   not 
shewn  that  the  loan  was  upon  their 
account,  for  the  fact  of  the  war- 
rants being  the  property  of  all  the 
part  owners,  when  placed  in  the 
bankers'  hands  was,  upon  the  evi- 
dence, consistent  with  the  suppo- 
sition that  the  loan  of  the  pro- 
ceeds to  the  bankers. was  A.*  loan. 
Sims  v.  Bond  and   another,    T. 
3  W.  4.  S89 

BANK- 


BILL  OF  EXCHANGE. 


»«x 


BANKRUPT. 
See  Stoppage  in  Transitu,  2. 

1.  A  steam  engine  erected  for  the 
purpose  of  working  a  colliery  to 
be  used  by  the  lessee  of  such 
colliery  during  his  term,  but  to  be 
held  as  the  property  of  the  land- 
lord subject  to  such  use,  will  not 
pass  to  the  assignees  of  the  tenant 
on  his  bankruptcy,  for  it  does  not 
come  within  the  description  of 
"  goods  and  chattels,"  in  the  6  G. 
4.  c.  16.  s.  72.  nor  had  the  bank- 
rupt the  actual  or  apparent  own- 
ership. Coombs  and  another  v. 
Beaumont,  T.  3  W.  4.     Page    72 

%  A  party  who  seeks  to  avoid  a 
payment,  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation 
of  bankruptcy,  must  shew,  not 
merely  that  the  trader  was  insol- 
vent when  it  was  made,  but  also 
that  he  then  contemplated  bank- 
ruptcy, Morgan  v.  Brundrett,  Gt. 
one,  %c  T.  3  W.  4.  289 

S.  R.  C.  borrowed  a  sum  of  money 
and  gave  the  lenders  a  bond,  by 
which  he  and  four  others  bound 
themselves  jointly  and  severally  in 
a  penalty,  for  the  regular  payment 
of  interest,  and  for  the  discharge 
of  the  principal,  and  all  interest 
which  might  be  due  at  the  end 
of  five  years,  or,  if  sooner  called 
upon,  then  at  twenty-one  days 
after  demand.  One  of  the  co- 
obligors  of  R.  C.  became  bank- 
rupt, and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a 
forfeiture  had  accrued  by  non- 
payment of  interest,  but  it  was  not 
insisted  upon,  and  the  interest  was 
subsequently  paid  up.  After  the 
certificate,  R.  C.  was  called  upon 
for  the  principal  but  did  not  pay, 
and  payment  was  enforced  from 
the  four  co-obligors  who  had  con- 
tinued solvent.    In  an  action  by 


one  of  them  against  the  party  who 
had  been  bankrupt  for  contribu- 
tion :  Held  that  they  could  not 
have  proved  under  the  commission 
by  s.  52.  of  the  bankrupt  act, 
and,  therefore,  that  the  certificate 
was  no  answer  to  the  action.  Cle- 
ments v.  Langley,  T.S  W.  4. 

Page  372 
4.  The  bankrupt  act,  6  6?.4.c  16.  s. 
72.,  vests  in  the  assignees  such 
goods  whereof  the  bankrupt  was 
reputed  owner  at  the  time  when 
he  became  bankrupt,  by  thp  con- 
sent and  permission  of  the  true 
owner.  But  where  the  true  owner 
had  permitted  his  goods  to  remain 
in  the  order  and  disposition  of  A. 
until  the  day  before  he  became 
bankrupt,  and  then  demanded  the 
possession  of  them,  which  A*  re- 
fused to  deliver :  Held,  that  they 
did  not  pass  to  A'&  assignees. 
Smith  v.   Topping,  M.  4    TV.  4. 
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BARON  AND  FEME. 
SeeVEMZ  Covert. 

BEER,  SALE  OF,  BY  RETAIL. 
See  Custom,  1. 

BILL  OF  EXCHANGE. 

See  Stamp,  1. 

1.  In  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange  for 
101 L  defendant  proved  that  he  was 
under  age  when  he  accepted  the 
bill.  Plaintiff  then  produced  in 
evidence  a  letter  in  the  defendant's 
handwriting,  purporting  by  its 
date  to  have  been  written  after  he 
came  of  age,  addressed  to  a  third 
person  in  these  words :  "  I  request 
you  pay  to  If."  (plaintiff)  "  101i  at 
your  earliest  convenience,  after  the 
date  of  this  letter,  from  the  money 
left  me  by  my  late  grandfather, 
for  which  I  have  given  my  bilL" 
c  4  This 


TO  A 


BILL  OF  EXCHANGE. 


This  letter  was  proved  to  have 
been  delivered  /to  the  plaintiff's 
clerk  but .it  ,did  not  appear  when. 
Held,  tfiaf  die  letter  must,  prima 
facie,  be  taken  to  have  been  writ- 
ten and  issngdjat  the  time  when  it 
bore  date ;  and  that  having  been 
written^  after  defendant  came  of 
age,  and  before  the  bill  became 
due,  it  wouJ/fl  support  p  count  on  a 
promise  to  pay  according  to  the 
tenor  arid  effect  of  t&e  Mil.    Hunt 
v.  Massey,  H.  4  W.  4.     Page  902 
2.  In  wvacjpon  by  %  he  ihe  indorsee 
against  the  drawer "or  in  accommo* 
dation  p#l  *#pb  £ad,  bqen  frau- 
4    dulentTy  disposed  of  by  the  first 
indorsee,  and  afterwards  discounted 
by  the  jlahftiffj  At/iA  iio  defence 
that  the  plaintiff  took  the  bill  under 
.   tircutttsttttt&tf  wbteh'mfghr.  to  have 
i   excited  tte  'suspicion1  of  *  jjrddent 
:   man  that1  It'  liad  not  been  ftrirly 
Obtained'*  th*  defendant  inust  show 
that  thfcplbfetiff  wfts  euilty  of  gross 
"  WMjigence.     Crookv.  Jadis,  J£4 
o    m«4.J  »•-■•■  ■■  '  909 

.£.•  Toj  an:  actldn  by  an  indorsee 
i:  against f  the  intforser  oF  a  bill  of 
^,   «*diang*  who  had  lost  the  bill 
^  by  accident'  it  is  *  good  defence 
vi  tha^tbe  plafothT  took  the  bill  frau- 
"•duMlj)  or  under  such  circum- 
.*.    stances  that  he  must  have  known 
<     that -the  party  from  whom  he  took 
■■'-  it  had  no  title,  o*  that  he  was 
-  *  guilty  of  gross  negligence  in  tak- 
ing it ;  but  it  is  no  defence  that  he 
took  it  under  such  circumstances 
*     that  a  prudent  cautious  man  would 
not  have  taken  it.     Backhouse  v. 
Harrison,  H  4  W.  4.  1099 

BILL  OF  LADING. 
.  See  Freight.     Stoppage  in 

TftAtfSJTU,  2. 

BILL  OF  MIDDLESEX. 
See  Practice,  6. 


BOND. 

1.  On  a  bond  with  a  penaJty,  con- 
ditioned for  the  payment  of  money 
at  a  given  day,  and  interest  in  the 
mean  time,  with  a  stipulation  that  on 
any  default  in  paying  the  interest, 
the  whole  sum  should  be  demand- 
able  ;  the  obligee,  on  the  interest 
falling  into  arrear,  brought  an  ac- 
tion to  recover  the  whole  principal 
and1  interest:  Held,  that  the 
case  wasr*  not  within  8  and  9 
W.  S.e.  It.  9.  8.,  and  therefore 

'  that  the  '  plaintiff  was  entitled 
aflef  verdict  to-  have  judgment 
and  execution  for  the  whole  prin- 
cipal 'sum,  and  not  merely  for 
the  arrears  of  interest.  James  v. 
Thomas,  T.  3  W.  *•  Page  40 

2.  An  action  on  a  bond,  conditioned 
generally  for  payment  of  a  speci- 
fied sum  with  interest,  may  be 
brought  without  a  demand  being 
made.  Gikbs  v.  Southam,  H  4» 
W.±.  911 

S.  Debt  on  bond.  The-  condition, 
after  reciting  that  the  obligor  was 
about  to  marry  with  -4.  a  widow,  and 
thereby  to  become  possessed  of  a 
stock  in  trade,  and  that  it  was 
agreed  that  he  should  execute  a 

■  bond  to  pay  to  the  children  of  A, 
by  her  late  husband  300/.  within 
twelve  months  after  her  death  in 
„the  event  thereinafter  specified, 
was  that,  "if  the  obligor  should 
withm  twelve  months  after  the 
decease  of  A.  pay  to  her  children 
300/.,  if,  upon  an  account  taken, 
the  stock  in  trade  and  effects  in  the 
business  (if  then  carried  on  by  the 
obligor)  should  amount  to  400/1; 
but  in  case  upon  such  account  to 
be  taken,  the  stock  in  trade  should 
amount  to  less  than  400/.,  then  if 
if  the  obligor  should  pay  to  the 
children  of  A.  120/.,  the  bond 
should  be  void." 

Plea,  that  long  before' the  death 

of  A.y  the  obligor  retireoMrom  and 

ceased 


BRIDGE. 


CANAL  ACT. 


X*»s 


'  ceased  to  carry  on  the  trade,  and 
that  at  the  dew*  of  A.  he  had  not 
any  stock  in  trade,  and  that.no 
account  of  the  said  stock  in  trade 
in  .the  condition  mentioned  was  or 

-  could  be  taken  at  the  time  of  the 
death  of  4. »  or  from  thence  hither- 

rto:  Held  on  demurrer  that  the 
true  construction  of  the  condition 

.  of  the  bond  was,  thai;  the  obligor 
had  an  option  to  continue  or  dis- 

;   continue, the  trade  during  the  life 

• .  of  -4-;  and  that  he*  having  discon- 

t  tinned  it,  the  event  on  which  the 
money  was  to  come  to.  the  chil- 

■ ,  dren  of  A.  Iwsd  never  .happened ; 
and  that  the  plea  therefore  was 
good.   Betwiok  v.,Smindelfst  If.  4? 

:     W>*>    «  Page  914 

...  BREWER. 
1    See  As$tri*p$i*,'2. 


«    ;*  BRIDGE. 

Before  the  statute  4s3  G.  3.  c.  59. 

..  there  had  been  a  public  county 
,  bridge, iWhich  was,  of  wood,  resting 

.     on  stone  abutments.     After  that 

■  statute  passed,  the  wooden  part  of 
the  bridge.  w.as»  during,  a  flood, 
carried  some  distance  down  the 
river,  put  the. stone  abutment*  re- 
mained. Part  of  the  wooden  ma- 
terials being  afterwards,  coveted 

,  together*  were,  with  new  materials 
•  formed  into  the  upper  part  of  a 
bridge*  which  was  wider  than  it 
Jttad  been  before  the  flood,  and 

.  placed,  upon  the.  old  abutments. 
This  was  done  at  the  expence  of 
Che  parish,  and  not  under  the  di- 
rection of  the  county  surveyor: 
Held,,  that  th>  was  not  a  bridge 
erected  or  built  after  the  passing 
oi;  4sS  ft  3,  0+  59.  s*  5, ;  and  that 
the  inhabitants  pf  the  county  were 
bound  to  repair,  it.  ,  The  King  v; 
,-      Tk*  Inhabitant*  of  the  County  of 


BROKER-  r: 


See  Insurance  Bhoker.1 '    ^ 

BUILDING. 

See  I^piQjMEtfTj  3,. , 

•  burgess.,   '  / ;; 

*Sle,(DtJHTOl*,  l,"2ii  •*. 

1      ,  .  1(       \*    ••■"  .\      I 
,     BUTT^  SAtt  OF.   \.' 
See  Vendou  ,and  "Vendee,  1  •' J 

I.  •     ■    .  '  ..."  ■>  '      '  •        Ml 

•    -.CANAL  ACT\ 

1.  £y  acts  of  parUanHWtieimbliQg  a 
company,  to,  make  and  •  maintain  a 
canal  navigMion^.and  to  take  lands 

,  for  that  purpose  making  satisfac- 
tion it  waa  provided  that  theckjm- 
.pany  «hpu)d.  not  ^take  anygauden 
ground  without  consent.  *of s1*  the 
respective  owners  and  occupier*, 
and  that  any  action  .to  be  brought 
for  any  thing  don©  inpunuanee  of 
those  acts,  should  be  commenced 
within  six  calendar  months  next 
after  the  fact  should have  been  com- 
mitted j   or  if  there  should  he  a 

,  continuance  ,  of  damages, .  then 
.within  .sjbt  calendar  month*  next 
after  the  committing  of  such  dpm- 

, . ,  age  should  have,  ceased. 

,  The  company  wishing  to  take 
garden,  ground  for  the- purpose  of 

,  sloping  the  banks  of  the  canal, 
.  told  the  occupier,  or  tenant,  that 
they  had  obtained  the  consent  of 
the  owner's  agent,  without  which 
the  tenant  would  not  have  given 
them  permission;  but  the  state- 
ment was  not  true.  They  then 
paid  him  a  sum  which  he  de- 
manded on  account  of  a  former 
transaction,  after  which  they  en- 
tered and  sloped  away  the  ground. 
The  land  in  consequence  was  from 
thence- 


Xftttl 


CANAL  ACT. 


thenceforth  overflowed  by  the 
Thames  at  every  high  tide.  For 
this  damage  the  landlord  sued  the 
company  more  than  six  calendar 
months  after  the  ground  was  taken, 
and  the  tide  was  let  in : 

Held,  that  the  injury  was  one 
for  which  an  action  should  have 
been  brought  within  six  months 
from  the  taking  away  of  the  land ; 
and  that  the  defendants  were 
within  the  protection  of  the  limit* 
ing  clause,  inasmuch  as  the  act 
complained  of  was  really  done  for 
the  purpose  contemplated  by  the 
statutes,  though  in  the  prosecution 
of  that  purpose  the  defendants  had 
been  guilty  of  a  misrepresentation 
and  of  bad  faith  towards  the  oc- 
cupier. Lord  Oakley  v.  The  Ken" 
sington  Canal  Company,  T.  3  W. 
4.  Page  138 

2.  A  river  navigation  act  directed 
that  the  salary  of  the  clerk  to  the 
commissioners  should  be  paid  by 
the  proprietors  of  the  tolls*  A 
person  seised  in  fee  of  a  part  of 
the  navigation  and  tolls,  granted 
annuities,  and  conveyed  her  part 
of  the  tolls  to  a  trustee,  to  secure 
the  annuities,  and  to  permit  her  to 
hold  the  conveyed  premises  and 
the  profits  thereof  to  her  own  use, 
till  default  in  payment  of  such  an- 
nuities. By  a  subsequent  deed 
she  conveyed  the  premises  in  fee 
to  Y.  together  with  other  property, 
in  trust  to  sell  as  in  the  deed  was 
directed,  and  to  receive  the  pro- 
ceeds of  such  sale,  and  the  tolls 
and  profits  of  the  navigation ;  and 
out  of  the  several  receipts  and 
profits  to  defray  the  costs  and  ex- 
peaces  necessary  for  carrying  the 
trusts  into  effect,  to  pay  up,  and  if 
possible  discharge  the  annuities, 
to  pay  off  certain  creditors  and  to 
hold  the  surplus,  if  any,  for  her 
benefit. 

The  trustee  under  the  last  men* 
tioned  deed  entered  into  receipt 
of  the  tolls,  appointed  a  collector 


and  represented  himself  to  the 
commissioners  as  a  mortagee  of 
the  tolls,  and  as  having  a  control 
oyer  them  and  over  the  repairs  of 
the  navigation,  but  refused  to  pay 
the  salary  of  the  clerk.  The  an- 
nuities were  still  subsisting.  The 
clerk  sued  the  trustee  for  non- 
payment of  his  salary  : 

Held,  that  it  lay  upon  the  trus- 
tee having  conducted  himself  as 
above  stated,  to  shew  that  he  was 
not  a  proprietor  within  the  mean- 
ing of  the  act:  Held  further  on 
on  reference  to  the  several  deeds, 
that  he  was  such  proprietor,  al- 
though he  only  held  the  tolls  in 
trust  to  pay  creditors  and  dis- 
charge incumbrances,  and  although 
there  was  a  legal  estate  outstand- 
ing in  a  trustee,  to  secure  the  an- 
nuities. 

The  act,  passed  in  1794,  re- 
quired that  certain  notices  should 
be  given  in  the  Northampton  and 
Cambridge  newspapers.  There 
was  at  that  time  one  newspape- 
published  at  each  place-  A  news- 
paper was  subsequently  established 
called  The  Huntingdon,  Bedford, 
and  Peterborough  Gazette,  and 
Cambridge  and  Hertford  Independ* 
ent  Press;  and  it  was  published 
(among  other  places)  at  Cam- 
bridge :  Held,  that  publication  of 
the  notices  in  the  former  papers 
was  sufficient.  Tibbits,  Gent.  One, 
$fc.  v.  Yorke,  M.  4  W.  4.  Page  605 

CAPIAS. 

See  Practice,  12, 

CERTIFICATE. 
See  Bankrupt,  3. 

CERTIORARI. 
See  Indictment,  1.    Sessions. 
CHELSEA 


COPYHOLD. 


xttdii 


CHELSEA  WATER  WORKS* 
COMPANY. 

See  Poor  Rate. 


CLERK  TO  COMMISSIONERS 
OF  NAVIGABLE  CANAL. 

See  Canal  Act,  2. 

CLERK  TO  TRUSTEES  UNDER 
A  TURNPIKE  ACT. 

See  Mandamus,  2. 


CLOSES  IN  WHICH,  &c. 
See  Pleading,  3. 


COAL  MINES,   RATEABILITY 

OF.       x 

See  Inclosurb  Act,  2. 


COMMENCEMENT  OF  RISK. 
See  Insurance,  2. 

CONDITION. 
See  Bond,  1,  2,  3. 

CONDITION  PRECEDENT. 
See  Lease,  3. 

CONVICTION. 
See  Justices,  1. 

COPARCENER. 
See  Livery  of  Seisin. 


COPYHOLD. 

1.  Copyholds  are  within  the  statute 
27  EUx.  c.  4.  which  avoids  all  con- 
veyances of  any  lands,  tenements, 
or  hereditaments,  made  for  the 
intent  and  of  purpose  to  defraud 
and  deceive  persons  that  shall 
afterwards  purchase  the  same. 
Doe  d.  Tunstill  v.  BottrieU,  T.  S 
W.  4.  Page  131 

2.  A  copyholder  in  fee  surrendered 
to  the  use  of  another  person  and 
afterwards  and  before  the  admit- 
tance of  the  surrenderee,  commit- 
ted and  was  convicted  of  simple 
felony:  there  being  a  custom  in 
the  manor  that  any  tenant  of  cus- 
tomary tenements  who  should 
commit  and  be  convicted  of  felony, 
should  forfeit  his  said  tenements 
to  the  lord :  Held,  that  the  sur- 
renderor before  admittance  was 
still  tenant  for  the  purpose  of  for- 
feiture, and  that  his  estate  was 
forfeited  to  the  lord,  and  the  sur-  * 
renderee  not  entitled  to  be  ad- 
mitted. The  King  v.  Lady  Jane 
Su  John  Mildmay,    T.  3    W.  4. 

254 
3.  At  a  court  baron,  held  in  1812, 
before  the  steward  of  a  manor,  two 
copyhold  tenements  were  granted 
to  W,  R.  and  J.  H.,  habendum  for 
their  lives  and  the  life  of  the 
longest  liver  of  them  successively 
at  die  will  of  the  lord  according  to 
the  custom  of  the  manor,  at  the 
yearly  rents  of  26*.  4cL  and  7*.  aU 
services  therefore  due,  and  a  he- 
riot  when  it  should  happen,  and 
the  said  W.  R.  was  admitted 
tenant;  but  the  admission  and 
fealty  ofJ.H.  were  respited  until, 
&c. 

In  1823  the  lessees  of  the  manor 
by  deed  appointed  C.  L.  steward 
of  the  manor,  with  full  power  to 
hold  courts  baron  and  customary 
courts,  and  to  do  all  acts  usual  to 
be  done  by  stewards  in*  relation 

there- 
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thereunto ;  and  they  more  espe- 
cially authorised  him  to  make  any 
voluntary  grants  of  customary  or 
copyhold  lands  within  or  parcel  of 
the  manor,  and  to  give  licences  to 
demise,  or  otherwise,  as  he  the 
said  C.  L.  should  think  fit,  and 
either  in  or  out  of  court  as  fully 
as  the  lessees  might  or  could  do. 

At  a  court  baron  held  out  of  the 
manor  in  1825,  «J*  H.  (who  sur- 
vived W.  It)  surrendered  to  the 
lords  lessees  the  above  mentioned 
copyhold  messuages,  and  the  les- 
sees by  C.£.  their  steward  granted 
them  again  to  W*  H.  L.  and 
J.  W.  W.  habendum  for  their  lives, 
and  the  life  oFYhe  longest  liver  of 
them  successively,  according  to 
the  custom  of  the  manor,  at  the 
yearly  rent  of  26s.  \d.  and  7  s.  and 
all  services  therefore  due,  and  a 
.  heript  for  each  of  the  said  tenements 
when  it  should  happen,  according 
to  the  custom  of  the  manor ;  and 
Jf.B.L.  and./.  W.  W.  were  ad- 
mit ted. tenants .:   , 

Held,  that  it  was  no  objection 
to  this  grant  that  J.H.  the  sur- 
viving life  under  the  grant  of  1812 
was  never  admitted  tenant :  nor 
that  two  rents  were  reserved,  with- 
out distinguishing  how  much  was 
payable  for  each  tenement  the 
same  rents  having  been  reserved 
by  a  former  grant  in  1771  :  nor 
that  a  heriot  was  reserved  for  each 
tenement  when  it  should  happen, 
according  to  the  custom  of  the 
manor ;  for  if  a  heriot  was  not  de- 
mandable  for  each  tenement,  the 
claim  could  not  be  enforced ;  but 
that  would  not  avoid  the  grant : 

Held,  secondly,  that  a  custom- 
ary court  cannot  be  held  out  of 
the  manor  unless  there  be  a  cus- 
tom to  warrant  it ;  and  if  one  be 
held  out  of  it  without  such  custom, 
it  is  void,  and  such  things  there 
done,  as  are  required  to  be  done  at 
a  court,  such  as  presentments  by 
the  homage,  imposing  fines,  levy- 


ing fines,  and  suffering  recoveries, 
are  void: 

But  thirdly,  that  as  the  lord 
may  grant  to  or  admit  a  copyhold 
tenant,  not  only  out  of  court,  but 
also  out  of  the  manor,  the  grant  of 
1825,  if  it  had  been  made  by  the 
lord,  would  have  been  good,  though 
it  purported  to  have  been  made  at 
a  void  court  2 

Held,  fourthly,  that  a  steward 
cannot  in  his  mere  character  of 
steward  admit  a  copyhold  tenant 
out  of  the  manor. 

Fifthly,  that  as  C.  L.  by  the 
deed  of  1829  had  a  special  author- 
ity to  make  any  voluntary  grants, 
either  in  or  out  of  court,  as  fully 
as  the  lessees  of  the  manor  could 
do,  he  might  take  the  surrender, 
and  make  the  grant  in  question  out 
of  the  manor ;  and  that  although  he' 
professed  in  making  the  grant,  to 
act  only  as  steward  and.  not  as  the 
special  agent  of  the  lord,  the  grant 
so  made  might  operate  as  a  grant 
made  by  the  lord's  attorney,  and 
was  therefore  valid. 

Sixthly,  that  although,  in  gene- 
ral, to  make  a  party  tenant  by 
copy  of  court  roll,  his  admission 
ought  to  be  notified,  for  the  in- 
formation of  the  tenants,  at  the 
next  or  some  other  court,  and  a 
regular  entry  ^of  it  made  by  cer- 
tificate, presentment,  &c;  yet,  as 
the  proceedings  at  this  void  court 
were  entered  by  the  steward  on 
the  court  rolls,  as  if  done  at  a 
valid  court,  the  tenants  must,  at  a 
following  court,  after  the  admit- 
tance, have  had  information  of  what 
had  been  done,  and  that  was  suffi- 
cient. Doe  dem.  Leach  and  An- 
other v.    Whitaher,  T.3W.4. 

Page  409 
4.  If  a  copyholder  pull  down  a  barn, 
without  any  intention  of  rebuild- 
ing, the  lord  cannot  recover  the 
place  from  him,  on  the  ground  ot 
a  forfeiture,  if  the  jury  find  that 
the  premises  are  not   damaged. 

Doe 
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Doe  dem.  Grvbb  v.  The  Earl  of 
Burlington,  M.  4  IF.  4.  Page  507 
5.  A.  and  B.  by  a  settlement  made 
on  occasion  of  their  intended 
marriage  (which  afterwards  took 
place)  conveyed  certain  freehold 
estates  to  trustees,  for  the  benefit 
of  themselves  and  the  survivor  of 
thehi  for  life,  then  for  the  benefit 
of  the  issue  of  the  marriage,  if 
any,  and  if  none,  then  to  the  use 
of  such  person  as  the  wife  by  deed 
or  last  will,  notwithstanding  her 
coverture,  and  as  if  she  was  sole  and 
unmarried,  should  appoint,  and  in 
default  of  appointment  to  the  use 
of  herself  in  fee.  The  wife  at  the 
time  of  the  marriage  was  seised  in 
tail  of  certain  copyhold  lauds. 

The  husband  and  wife  after- 
wards executed  a  power  of  at- 
torney to  C.y  authorising  him  to 
surrender  the  copyhold  lands  cf 
which  the  wife  was  seised  in  tail 
to  a  third  person,  in  order  to  make 
him  tenant  to  Che  praecipe  or  plaint 
in  a  recovery  intended  to  be  suf- 
fered in  the  manor  court.  The 
wife,  previous  to  her  executing 
the  power  of  attorney,  was  ex- 
amined apart  from  her  husband, 
by  the  deputy  steward  of  the 
manor.  The  recovery  was  suf- 
fered, and  immediately  afterwards 
the  premises  were  surrendered  to 
the  same  uses  as  those  mentioned 
in  the  marriage  settlement:  Held, 
that  the  power  of  attorney  was 
valid  as  the  act  of  the  husband; 
he  having  sufficient  interest  in  his 
wife's  copyhold  lands  to  pass  them 
by  surrender  during  the  joint  lives 
of  himself  and  his  wife ;  and  that 
the  recovery  (which  had  stood 
unreversed  for  twenty  years)  was 
therefore  well  suffered. 

After  the  above  surrender,  the 
wife  was  admitted  to  other  copy- 
hold lands,  which  were  not  sur- 
rendered to  the  use  of  her  will. 
By  her  will,  made  in  1802,  she 
devised   her  real  and   leasehold 


estates  to  certain  persons  therein 
named.  At  the  date  of  her  will 
and  of  her  death  she  was  seised 
of  freehold  estates:  Held,  that 
the  will  was  a  valid  disposition  of 
the  copyhold  which  bad.  been  sur- 
rendered to  the  use  of  her  will, 
though  it  did  not  refet  to  the  sur- 
render in  which  the  right  of  dis- 
position was  reserved,  and  though 
it  was  made  after  she  >  ceased  to 
be  a  feme  cotert : 

Held  further,  that  the  copyholds 
which  had  not  been  .surrendered 
to  the  use  of  the  willy  did  no^pass 
by  the  general  devise  of  the  seal 
estate,  the  vMfll  having  been  made 
before  the  56  &.&  <?.  192*.  Doe 
denu  Swith>  v.  Bird  and  Another, 
M>4>W.A.  ,  Page  695 

.  '  . ,     CORONERS. 

The  court  on  the  application  of  the 
crown,  set  aside  a  Coroner's  *  in- 
quisition, for  defects  apparent  on 
the  face  of  it.  Rule  absolute  in 
the  first  instanced  In  the1  Matter 
of  Culley,  T.  3  W.  4.  230 


CORPORATE  OFFICER* 
Set  Mandamus.  . 

CORPORATION. 

See  Quo  Warranto. 

In  an  action  against  a  corporation 
on  a  bond,  the  condition  of  which 
recited,  that  the  company  were, 
by  act  of  parliament,  authorised 
to  raise  money  by  bond,  and  that 
at  a  general  assembly  of  the  com- 
pany of  proprietor*,  it  had  been 
resolved  that  the  bond  in  question 
should  be  issued  for  that  purpose, 
the  defendants  pleaded  no*  est 
factum:  Held,  that  although  the 
company  could  not,  under  that 
plea,  shew  that  the  bond  executed 

'     bv 
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by  them  was  invalidated  by  col- 
lateral matters,  they  might  shew 
that  it  was  void,  because  it  was 
executed  contrary  to  the  provi- 
.  sions  of  the  act  of  parliament : 

Held,  secondly,  that  a  clause  in 
the  act  of  parliament,  whereby  the 
company  were  authorised,  at  any 
general  orspecial  general  assembly, 
to  order  and  dispose  of  the  custody 
of  their  common  seal,  and  the  use 
and  application  thereof,  empower- 
ed them  to  make  rules  and  regu- 
lations for  its  custody,  but  did  not 
require  their  concurrence  in  each 
particular  act  of  sealing,  and  that 
-  a  bond  to  which  the  seal  had  been 
affixed  by  the  company's  clerk, 
under  a  general  authority  from 
the  directors,  was  valid. 

By  another  clause  it  was  enact- 
ed, that  the  clerk  should,  in  a 
book  provided  by  the  company, 
keep  an  account  of  all  acts,  pro- 
ceedings, and  transactions  of  the 
company  of  proprietors,  and  that 
every  proprietor  should  have  liberty 
to  inspect  the  same,  and  take 
copies  of  the  entries :  Held,  that 
entries  of  the  proceedings  in  the 
book  so  kept  by  the  clerk  were 
not  admissible  in  evidence,  against 
one  of  their  own  members  suing 
them.  Hill  v.  The  Manchester  and 
Salford  Water  Works'  Company, 
M.  4  W.  4.  Page  866 

COSTS. 

See  Attorney,  1,  2.  Ejectment, 
2,  3.  Indictment,  2.  Manda- 
mus, 8.  Practice,  5.  7,  8,  12. 
Prohibition,  1.    Slander,  2. 


CO-SURETY. 
Set  Bankrupt,  S. 

COURT. 
S#c  Copyhold,  S. 


COURT  MARTIAL. 
See  Prohibition,  2. 

COVENANT. 

See  Lease,  S.  5.    Pleading,  5. 

Declaration  stated  that  by  indenture 
between  defendant  and  J.  W.f  re- 
citing that  defendant  for  certain 
considerations  had  agreed  to  pay 
off  certain  mortgages  and  .debts  of 
J.  FFL,  defendant  covenanted  to 
and  with  J.  W.  to  save,  protect, 
defend,  keep  harmless,  and  indem- 
nify J,  W.  his  heirs,  executors, 
administrators,  &c~>  from  the  pay- 
ment of  the  said  debts,  and  from 
all  actions,  &c.  in  respect  of  them. 
Breach,  that  5001.  of  an  annuity 
for  payment  of  which  J.  W.  had 
bound  himself,  his  heirs,  execu- 
tors, and  administrators,  became 
in  arrear,  and  remained  so  after 
J.  JP.'s  death,  and  that  defendant 
did  not  pay  the  same,  nor  protect  or 
indemnify  J.  W.,  his  executors,  ad- 
ministrators, &Cy  by  reason  whereof 
the  annuity  bond  became  forfeited, 
and  the  grantee  recovered  against 
the ^plaintiff,  administratrix  of 
J.  Jr.,  and  had  Judgment  for  20&, 
the  amount  of  assets  admitted  to 
be  in  hand,  and  for  the  residue, 
judgment  of  assets  quando:  Held, 
that  looking  to  the  whole  of  the 
deed  declared  upon,  there  appear- 
ed a  covenant  by  the  defendant, 
not  only  to  indemnify,  but  to  pay 
the  debt. 

Semble,  per  Parke  J.  and  held 
by  Patteson  J.  that  if  the  express 
covenant  to  protect  and  indemnify 
had  stood  alone,  a  sufficient  breach 
of  that  covenant  appeared  (Little 
dale  J.  dubitante):  Held,  that  the 
plaintiff  might  recover  the  whole 
arrears,  for  which  she  was  liable, 
as  administratrix,  to  the  grantee 
of  the  annuity,  though  she  had 

only 
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only  paid  a  part    Carr  v.  Roberto, 
T.SJV.4.  Page  78 


COVENANT  TO  STAND 
SEISED  TO  USES. 

See  Marriage  Settlement. 


CRIMINAL  INFORMATION. 
See  Justices,  2. 

CURATE. 

See  Settlement  by  Renting  a 
Tenement,  4. 


CUSTOM. 

1.  The  statute  11  (7.4.  and  1  JP.4. 
c.  64.,  for  permitting  the  general 
sale  of  beer  by  retail  in  England, 
does  not  supersede  the  custom  of 
a  borough,  that  no  person  shall 
carry  on  the  trade  of  an  alehouse- 
keeper  therein  who  is  not  a  bur- 
gess. Mayor,  fyc.  of  Leicester  v. 
Burgess,  T.  3  FT.  4.  246 

2.  A  custom  for  the  jurors  of  a 
court  leet  holden  for  a  borough 
and  manor,  to  present  persons  to 
be  admitted  burgesses  of  the  bo- 
rough, and  for  the  persons  so  pre- 
sented to  be  admitted  and  sworn 
in  burgesses,  was  held,  on  motion 
in  arrest  of  judgment,  to  be  valid 
in  law.  The  King  v.  The  Duke 
of  Beaufort,  T.  3  W.  4.  442 


CUSTOMARY  COURT. 
See  Copyhold,  S. 

DEATH,  PRESUMPTION  OF. 
See  Evidence,  1. 


DECEIT. 
See  Action  on  the  Case,  2. 

DEED. 

See  Canal  Act,  2.    Marriage 
Settlement.    Way. 

Mortgagor  granted,  bargained,  sold, 
released,  and  confirmed  to  mort- 
gagee (in  his  possession  then  be- 
ing by  a  previous  bargain  and 
sale)  an  iron-foundery  and  two 
dwelling-houses,  &c.  and  the  ap- 
purtenances; together  with  all 
grates,  boilers,  bells,  and  other  fix- 
tures  in  and  about  the  said  two 
dwelling-houses;"  and  all  trees, 
houses,  cottages,  commons,  &c. 
easements,  profits,  &c  to  the  said 
foundery,  messuages,  and  lands 
appertaining.  There  were  cranes, 
presses,  a  steam  engine,  and  other 
fixtures  in  the  foundery,  used  for 
the  purposes  of  the  business  car- 
ried on  there,  and  valued  at  600/.: 
Held,  that  the  specification  of  the 
grates  and  other  fixtures  in  and 
about  the  dwelling-houses,  shewed 
that  those  in  the  foundery  were 
not  intended  to  pass,  though  they 
would  have  passed  if  the  others 
had  not  been  mentioned. 

Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to  him 
by  defendant.  The  latter  proved 
that  on  executing  it  he  handed  it 
to  his  own  agent,  intending  it,  as 
he  alleged,  to  remain  as  an  escrow, 
till  the  performance  of  a  certain 
agreement  by  another  party  to  the 
mortgage :  Held,  that  the  posses- 
sion of  it  by  the  plaintiff  was  prima 
facie  evidence  that  it  had  been 
delivered  to  him  as  a  deed.  Hare 
v.  Horton,  M.  4  W.  4.    Page  715 

DEPOSIT. 

See  Banker,  1,  2. 

DEVISE. 
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T>EVI8E. 


See  Copwhox.d>  5. 
•   -     ,  i    ;    s.  .  \s 
1.    Testator  devises  as  follows :  "As 
touching  my  worldly  estate,  I  give, 
devise,  and  dispose  of  the  same  in 
the  following  manner :  first,  I  give 
to  my  wife,  \4w*  fa  «*<*  ¥  W 
estatesp  goods  and  chattels,  living 
stock,  and  d$bts,  during  her.  widow* 
boodi  and  no  longer,  but  deaseatty 
to  go  Ao  my  d^ar  cfekWreo,  as  J 
have  *ppmted#f*i  disposed  totim 
<»  lots  <w4c  010*49,"     He.  then* 
ai^  giving,  fc>hU,eldetf.B»  a  sum 
ofiDoiwy^-WtV^^  6W»d>saft<a 
lot  of  W.4*ereM described)  to 
him  aodfcisOlwM  h«W  former.; 
and  if  no  heirs,  ^obis^Vt  brother 
and    his    lawful    heirs    for  ever. 
Then  followed  four  other  devises 
in  statt&r;t*]rm4  Moot  other!  tt*U, 
and  then  he  gave  to  his  son  John 
a    duxMiMg4m**>au&>'piece    of 
ground\  fyc;    also  his  goods  and 
living  stock.    He  then  devised  to 
his  daughter  4  kousfr  and  gardens, 
and  to  her  son  and  his  lawful  heirs 
for  ever :  Held  that-  John  took  a 
life  estate  only  in  the  house  and 
ground  devised  to  him.    Doe.  d. 
GwWUn  vi  Gtotilite,  •  H B  \W)4i 
Page  122 
2.    Lands  were. devised,  %>  the  use, 
among    others,    that    M.  A.  F. 
should  take  from  and  out  of  the 
same  premise*  aH  annuity  or  yearly 
rent  charge  of  500/.  a  year,  to  be 
paidtfasr  of  all  tones  and  deduc- 
tions, remainder  to  S.  for  life,  sub* 
ject  to  the  annuity  i  Held  that  the 
annuity  was  to  be  paid  dear  of 
legacy  duty,   and  was  a  charge 
upon  the  land;  and  consequently 
that  S.  who  had  entered  into  pos* 
session  under  the  devise  to  him, 
and  been  compelled  to  pay  the 
legacy  duty  on  the  annuity  pur- 
suant to  the  45  G.  3*  c.  28,  s.  5. 
could  not  recover  it  again  from 


the  annuitant.  Stow  v.  Davenport 
T.SW.4.  Page  850 

.  Testator  being  seised  in  feeol 
lands,  devised  to  trustees  in  fee, 
upon  trust,  as  to  part;  to  permit 
his  eldest  son  to  receive  theprofits 
for  life,  and  as  to  other  parts  lo 
permit  his  two  daughters  to  receive 
the  profits  for  life ;  and  also  upon 
trust,  during  the  lives  of  his  said 
children,  to  preserve  contingent 
remainder*. 

And  after  the  decease  of  any 
or  either  of  his  said  children,  ho 
i  devised  the  estate  to  him  or  them 
\  limited  for  life  as  aforesaid,  unto 
;  all  and  every  his,"  hatf  or  their 
1  child  op  chstfreii  living  «t  the  time 
;  tfhi*ylhen*or  their  parents'  de- 
i  cease,  or  bom  hr  eta*  time  after** 
1  wards,  for  their  .live*  as  tenants 
1  m  common;  bat,  nererthelesB,  with 
ah  -equal  benefit  Of  Bomvorship 
among  the  rest  of  the  said  child* 
.  ten,  if  more » than4  one*  land  any  of 
them  should  die  without  leaving 
issue,  the  childor  children  of  each 
of  his  said  sons  and  tkmghters  takv 
tngthe  rents  and  profits  of  Jris,  her; 
or  thrir  parent's  estsfe  oiilyv 
.And  from  and  sifter  the; decease 
.  of  all  the  children  of  each  of  his 
said  sons'  and  daughters  without 
issue,  he  devised  the  estates  to 
tbemirtepeetwelylhnited  as  afore- 
\  said,  unto  and  among  all  and  every 
l  the  ltdajul  Sssuecf  suchrekild  or 
>  children   (flurirtg  their    lives)    as 
1  tenants  itl  common,  and  to  descend 
in  like  manner  to  the  issue  of  his 
said  sons  and  daughters  respectively, 
so  long  aa  there  should  be  any 
stock  or  ofisprtng  remaining : 

And  for  default  or  in  failure  of 
issue  of  ang  of  his  said  sons  and 
daughters^  he  devised  the  estates 
so  limited  to  him,  her,  or  them 
.  dying  without  issue,  unto  the  sur- 
vivors of  his  said  sons  and  daugh- 
ters, during  their  respectivo  lives, 
in  equal  shares  as)  tenants  in  com- 
mon ;  and  after  their  respective 
deaths, 
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deaths  he  devised  the  same  to  the 
children  of  the.  survivor  of  his  said 
sons  and  daughters,  during  their 
respective  live*  as tenants  so  com- 
mon, with  such  benefit  of  survi* 
worship  as  aforesaid;  and  after  the 
decease  of  all  of  them,  to  the 
issue  of  such  children,  in  like 
manner  as  he  had  before  devised 
the  original  estate  of  each  of  bis 
said  sons  and  daughters* 
•<  And  for  .default***  in  failure  of 
issue  of  all  his  said  sons  end 
daughters  except  one,  he  devised 
aU.  bis  said  estates  unto  his  only 
surviving  son  or  daughter  in  feet 

Held  that  under, tab  will,  the 
eMesY'Son  ef  the  testator  did  not 
take  an  estate 'tail  (unless  in  re* 
matnder)  but  an  estate  for  life; 
that  bis  children  took  estates  tail 
in  undivided  shares  as  tenants  in 
common.  •, 

The  doctrine  that*  in  construing 
a  devise,  the  general  intent  is  Co 
be  preferred  to  the  particular  in* 
tent,  is  incorrect  and  vague ;  the 
true  rule  of  construction  is,  that 
technical  words,  or  words  of  known 
legal  import,  urnst  have  their  legal 
effect*  even  though  the  testator 
use  inconsistent  words ;  unless  the 
inconsistent  words  are  of  such  a 
nature  as  to  make  it  clear  ^hat  the 
technical  words  are  net  used-  in 
their  proper  sense*  Dbe  otate.  of 
y.  A.  GMini  v.  F.  A<  Gtdlirti) 
M.bW.*.  Page  62>J 

4.  A.  devised  copyhold  lands  M  his 
son  Z>.  &  and  his  wife,  and  J.  A 
and  his  wife,  or  the  survivor  of 
them,  for  their  lives ;  and  after  the 
decease  of  all  of  them,  to  the  male 
heir  at  law  of  him  the  testator,  his 
heirs  and  assigns  for  ever;  he 
then  bequeathed  legacies  to  three 
other  sons,  Mid  afterwards  died 
leaving  five  sons  and  one  daughter, 
three  by  his  first  wife,  and  three* 
by  the  second  9  Held  that  the  fee 
vested  at  the  testator's  death,  in 
the  petson  who  was  then  his  male 

Vol,V. 


heir  at  law,  and  dtcfcijofcremain  con- 
tingent until  the  determination  of 
the  life-estates.  Do*>dem*'Pilking- 
ton  v.  SpratL  M.  4  W.  4.  Page  731 

DISTRESS*     «i....'.\ 

The  1  *  S  Phi;  and  1HT.  e.  12*  m  V, 
.  which  enacts,  "that  u«  petttoa 
.  shall  take  for  keepmg'nV<peuiia\ 
impeondirig,'  er  poaudagfe-'of*  atrj 
distress/ *  above  M.  Wt  rinyvone 
;  whole  distress  that "Mi8uM>er*6 
!  impounded,"  does  not- extend  to 
'  cases  where  the  goods'  hub'  Hi*- 
'  poiindedMthefH^feestiy virtue 

of  the  1  \&.%*.  19:  •,.»!«•  -emu 

;  v.  CStootafem,'  Bond;  JiiMppi  4* 
(Mm*i  H;*  W.i.<        •'■     HMB 

*    '*.''.    .1.  •  •  1.1    ■  <\    .  • '» 

.  .  •  »      ,'u   .,.<  1  Ik ^  ■:  ■  :    .  .  i 

DIVISIBLE  ALLEGATION.  « 

.     •  '•    -ii     . ^->  .■  •    .:. 
EASEMENT^'.     -      •> 


:  ECCLESIASTICAL  OOUBT.* 
Six  FabiriBf friov*  »I. '  ■• 


.  -EJECTMENT...-      • 

1.  Ejectment  may  be  maintained 
for  freehold  lands  on  the  demise 
of  a  person  attainted  of  felony, 
when  there  has  been  no  office 
found  on  behalf  of  the  king.  Dog 
dem.  Griffith,  v.  Pr*thatd>  M.  * 
W.*.  760 

2.  In  a  second  action  of  ejectment 
brought  for  the  same  premises,  the 
Court  will  stay  proceedings  till 
the  costs  of  the  former  ore  paid, 
although  the  former  action  waa 
discontinued  before  consent  rule; 

d  or 
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or  plea.     Doe  dem.  Langdon  v. 
Langdon,  M.  4>  W.  4.      Page  864 

S.  A.  having  brought  an  ejectment 
had  judgment  of  nonsuit  against 
him ;  afterwards  he  was  discharged 
under  the  Insolvent  Debtor's  Act, 
the  costs  of  the  ejectment  being 
inserted  as  a  debt  in  his  schedule. 
The  assignee  of  his  estate  having 
brought  a  second  ejectment  upon 
the  insolvent's  original  title,  the 
Court  stayed  the  proceedings  in  it 
until  the  costs  of  the  first  were 
paid.  Doe  dem,  Standish  v.  Roe, 
M.  4  W.  4.  878 

4.  In  ejectment  by  landlord  against 
tenant  for  a  forfeiture,  it  is  a  good 
defence  that  the  landlord,  after  the 
execution  of  the  lease,  conveyed 
away  his  title  to  the  premises  by 
mortgage ;  although  it  be  not 
shown  that  any  interest  on  the 
mortgage  is  in  arrear,  or  that  the 
mortgagee  has  made  any  claim,  or 
otherwise  enforced  his  rights  as 
against  either  landlord  or  tenant. 
Doe  dem.  Marriott  v.  Edwards, 
H.  4  W.  4.  1065 


ELECTION    OF    CORPORATE 
OFFICER. 

See  Quo  Warranto. 


EMBLEMENTS. 

Tenant  for  a  term  determinable  upon 
a  life  sowed  the  land  in  spring,  first 
with  barley  and  soon  after  with 
clover.  The  life  expired  in  the 
following  summer.  In  the  autumn, 
the  tenant  mowed  the  barley,  to- 
gether with  a  little  of  the  clover 
plant  which  had  sprung  up.  The 
clover  so  taken  made  the  barley 
straw  more  valuable  by  being 
mixed  with  it;  but  the  increase  of 
the  value  did  not  compensate  for 
the  expence  of  cultivating  the 
clover,  and  a  farmer  would  not  be 
repaid  such  expence  in  the  autumn 


of  the  year  in  which  it  was  sown. 
The  reversioner  came  into  pos- 
session in  the  winter,  and  took  two 
crops  of  the  same  clover  after 
more  than  a  year  had  elapsed  from 
the  sowing:  Held  that  the  tenant 
was  not  entitled  to  emblements  of 
either  of  these  two  crops;  first, 
because  emblements  can  be  claimed 
only  in  a  crop  of  a  species  which 
ordinarily  repays  the  labour  by 
which  it  is  produced  within  the 
year  in  which  that  labour  is  be- 
stowed; and  secondly,  because, 
even  if  the  plaintiff  were  entitled 
to  one  crop  of  the  vegetable 
growing  at  the  time  of  the  cesser 
of  his  interest,  this  had  been  al- 
ready taken  by  him  at  the  time  of 
cutting  the  barley.  Graves  v. 
Weld,  T.  3  W.  4.  Page  105 

ENTRIES  IN  CORPORATION 
BOOKS. 

See  Corporation. 

ENTRY. 
See  Fine.     Lease,  6. 

ESCROW. 

See  Evidence,  5.    Deed. 

ESTATE  TAIL. 
See  Devise,  3. 

EVIDENCE. 

See  Arbitrament,  2.  Bill  of  Ex- 
change, 1,  2.  Corporation. 
Frauds,  Statute  of,.  1.  Lease 
5.  Pleading,  3,  4..  6.  8.  Set- 
tlement by  Birth.  Stamp, 
1.3. 

1.  A  person  who  has  not  been  heard 
of  for  seven  years,  is  presumed  to 

be 
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be  dead ;  but  there  is  no  legal  pre- 
sumption as  to  the  time  of  his 
death.  The  fact  of  his  having 
been  alive  or  dead  at  any  particu- 
lar period  during  the  seven  years 
must  be  proved  by  the  party  re- 
lying on  it.  Doe  dem.  Knight  v. 
Nepean,  Bart.  T.  3  W.  4.  Page  86 
.2.  In  an  action  against  executors  for 
a  debt  of  the  testator,  a  person 
entitled  to  an  annuity  under  the 
will  is  not  disqualified  by  interest 
from  giving  evidence  for  the  de- 
fendants* NoweU  v.  Davie$y  T. 
3  W.*t.  368 

3.  A  witness  may  be  called  upon  by 
the  plaintiff  to  state  a  conversation 
in  which  the  defendant  proposed  a 
compromise  to  the  plaintiff,  al- 
though the  witness  attended  on 
that  occasion  as  attorney  for  the 
defendant.  Griffith  Gent,  One,  Sfc. 
v.  Davies,  M.  4  W.  4.  502 

4.  An  order  of  sessions,  quashing  an 
order  of  removal  generally,  is  con- 
clusive evidence  between  the  par- 
ties to  the  appeal  that,  when  the 
order  of  removal  was  made,  the 
appellant  parish  was  not  bound  to 
receive  the  pauper,  but  it  is  only 
prima  facie  evidence  that  the  pau- 
per was  not  settled  in  that  parish ; 
and  therefore  upon  the  trial  of  un 
appeal  between  the  same  parishes 
against  a  second  order  of  removal 
of  the  same  party,  the  removing 
parish  may  shew  by  parol  evi- 
dence, that  the  first  order  of  re- 
moval was  quashed,  on  the  ground 
that  the  pauper  resided  on  a  tene- 
ment of  his  own,  which  made  him 
irremoveable,  though  it  did  not 
confer  a  settlement,  and  that  he 
afterwards  sold  the  tenement  and 
thereby  became  removeable.  The 
King  v.  the  Inhabitants  of  Wick, 
St.  Lawrence,  M.  4  W.  4.         526 

5.  Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to 
him  by  defendant.  The  latter 
proved,  that  on  executing  it  he 
handed  it  to  his  own  agent,  intend- 


ing it,  as  he  alleged,  to  remain  as 
an  escrow,  till  the  performance  of 
a  certain  agreement  by  another 
party  to  the  mortgage :  Held,  that 
the  possession  of  it  by  plaintiff 
was  prima  facie  evidence  that  it 
had  been  delivered  to  him  as  a 
deed.  Hare  v.  Horton,  M.  4  W.  4. 
Page  735 

6.  A  merchant  at  Sydney  shipped 
goods  for  England  on  board  the 
ship  C.y  and  by  another  ship  that 
sailed  after  her,  wrote  to  an  agent 
in  England,  and  desired  him  if  he 
received  that  letter  before  the  C. 
arrived  to  wait  thirty  days,  in  order 
to  give  every  chance  for  her  arrival, 
and  then  effect  an  insurance  on 
the  goods.  The  letter  was  re- 
ceived, and  the  agent  having 
waited  more  than  thirty  days, 
effected  an  insurance  through  the 
intervention  of  a  broker,  who  told 
the  underwriters  when  the  C. 
sailed,  and  when  tlie  letter  order- 
ing the  insurance  was  written,  but 
did  not  state  when  it  was  received, 
nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  before  effect- 
ing the  insurance.  The  C.  never 
arrived.  The  assured  brought  an 
action  on  the  policy  against  the 
insurers,  but  failed,  on  account  of 
the  suppression  of  facts  by  the 
broker.  In  an  action  by  the  as- 
sured against  the  broker,  for  neg- 
ligence in  effecting  the  policy: 
Held  that  the  evidence  of  under, 
writers  and  brokers  was  not  ad- 
missible to  shew,  that  in  their 
opinion  the  matters  not  communi- 
cated were  material.  Campbell 
v.  Rickards,  M.  4  W.  4.  840 

7.  Five  parish  officers  were  appointed 
for  a  certain  year,  viz.,  two  church- 
wardens, two  overseers,  and  one 
vestry  clerk  and  assistant  overseer 
the  terms  of  whose  appointment 
did  not  appear.  At  their  vestry- 
meetings  for  the  relief  of  the 
poor,  orders  were  given  to  the 
paupers    upon  a  shopkeeper    for 
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geods,  and  sometimes  for  money 
to  pay  their  monthly  allowances  ; 
which  orders  the  shopkeeper  com- 
plied with.  Three  only  of  the 
officers  ever  signed  such  orders ; 
the  assistant  overseer  being  one, 
signing  sometimes  by  his  name  only, 
and  sometimes  as  clerk,  or  over- 
seer. AIL  used  to  attend  the 
board,  and  when  called  upon  there 
to  pay  the  shopkeeper  for  his 
goods  and  advances,  had  severally 
promised  to  do  so  when  they  could: 
Held,  that  the  shopkeeper,  after 
the  expiration  of  the  year,  might 
recover  against  all  the  parties  both 
for  the  goods  and  ttie  advances  of 
money,  if  a  jury  n  ijre  of  opinion 
that  they  had  all  contracted  with 
the  plaintiff. , 

And,  that  it  was  not  necessary 
to  show  bv  the  appointment  of 
the  assistant  overseer  that  he  was 
authorised  so  to  contract,  the  jury 
being  satisfied  that  he  had  in  fact 
bound  himself  to  the  plaintiff  in 
respect  of  the  goods  and  money 
supplied.  Kirby  v.  Banister,  H. 
4  W.  4.  ,  Page  1070 

S.'Where  an  information  for  libel  states 
certain  transactions  took  place, 
and  that  the  libel  was  published 
of  and  concerning  them,  and  then 
sets  out  the  libel  as  referring  to 
them,  and  the  prosecutor  at  the 
trial,  gives  general  proof  of  such 
transactions  to  support  the  intro- 
ductory part  of  his  pleading  the 
defendant  is  not  thereby  autho- 
rised to  give  evidence  of  the  par- 
ticular history  of  those  transac- 
tions, so  as  to  bring  into  issue  the 
truth  or  faleshood  of  the  libel. 

But  if  such  evidence  be  adduced 
bona  fide  to  show  that  the  trans- 
actions referred  to  in  the  alleged 
libel  are  not  the  same  with  those 
which  the  information  supposes  it 
to  have  had  in  view,  and  that  the 
Judge  is  informed  thai  the  evi- 
dence is  offered  for  that  purpose, 
kis  admissible. 


Affidavits  are  not  receivable  to 
show  that  a  judge  is  mistaken  in 
his  report  of  a  cause  tried  before 
him.  The  King  v.  Grant,  B.  4 
W.  4.  Plage  1082 

FALSE  REPRESENTATION. 
See  Action  on  th£  case,  2. 

FELONY. 
See  Copyhold,  %    Lbase,  6« 

FEME  COVERT. 

See  Oapsa  of.  Rkmovajl. 

To  a  declaration  against  husband 
and  wife  for  a  debt  due  from  the 
wife  before  coverture,  the  hus- 
band's discharge  tinder  the  in- 
solvent act  is  a  good  plea. 

Quaere,  whether  it  can  be  replied 
that  the  wife  had  separate  pro- 
perty. Locktcood  v,  Salter,  T.  3 
JF.4.  303 

FEOFFMENT. 
See  Livery  of  Shisi*. 

FINE. 

It  is  a  sufficient  entry  to  avoid  a  fine, 
if  the  party  enters  expressly  to 
claim  the  premises  as  his  own :  it 
is  not  necessary  for  him  to  say 
that  he  enters  to  avoid  all  fines,  or 
to  specify  what  particular  act, 
adverse  to  his  own  io teres t,  he 
means  to  defeat  Doe  dem.  Jones  v. 
Williams,  M.  4  W.  4.  783 

FIXTURES. 

See  Bankrupt,   1.    Deed,  I. 
Pleadlno,  4. 

FORFEITURE. 
See  CoPXHOfcD,  4.    Lbask,  6* 

FRAUDS, 


FREIGHT. 
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,     FRAUDS,  STATUTE  OF. 

1.  By  agreement  in  writing,  A.  con- 
structed to  sell  B.  several  lots  of 
land  and  to  make  a  good  title  to 
them :  and  a  deposit  was  paid,  It 
was  afterwards  discovered  that  a 
good  title  could  not  be  made  to 
one  of  the  lots,  and  it  was  then 
verbally  agreed  between  the  par- 
ties, that  the  vendee  should  waive 
the  title  as  to  that  tot  The 
vendor  delivered  possession  of  the 
whole  ©f  the  lots  to  the  vendee, 
which  he  accepted.  In  an  action 
brought  by  the  vendor  to  recover 

;   the  remainder   of  .the   purchase 
.  money,  the  declaration  stated  that 

.,.  the. defendant  agreed  to  deduce  a 

.good;  title  to  all.  the  lots  except 

one,    and,  .thai  the    vendee    dis- 

i,  .charged,  and  £*pner«ted  him 
from  racking  out  a  good  title  to 

s   that  Jot"  and  waived  Jiis  right  to 
^require  the  same : 

Held,  that  oral  testimony  was  not 
admissible/  to »  abow  tfye  waiver  of 
the  vendee's  right  to  a  good  title 
as  to  that  lot,  inasmuch  as  the 
effect  of  such  waiver  was  to  sub- 
stitute a  different  contract  for  the 
one  in  writing ;  and  by  the  statute 
\  of  frauds,  in  every  action  brought 
to  charge  a  person  on  a  contract 
for  the  sale  or  lands,  the  agreement 
must  be  in  writing.  Goss  v.  Lord 
Nugent,  T.  3  W.  4.  Page  58 

%'  In  an  agreement  in  writing  to  pay 
the  debt  of  another,  the  consider- 
ation must  either  be  stated  in  ex- 
press words  or  must  be  necessarily 
implied  from  the  terms  used.  A 
letter,  therefore,:  from  the  defend- 
ant to  the  plaintiff  in  the  following 
words :  "  As  you  have  a  claim  on 
my  brother  for  31.  17*.  for  boots 
and  shoes,  I  hereby  undertake  to 
pay  you  the  amount  within  six 
weeks  from  this  day,  14>th  January, 
1333,"  was  held  not  to  satisfy  the 


statute  of  frauds. 
Hams,  H.  4  IV.  4. 


James  v.  Wil- 
.Page  1109 


FREIGHT. 

In  indebitatus  assumpsit  for  freight, 
it  appeared  that  goods  were  laden 
in  Jamaica  on  board  the  plaintiffs' 
ship,  according  to  a  bill  of  lading, 
which  stated  them  to  have  been 
shipped  tiy  W.  J.  on  a  vessel  bound 
for  Lortdon  on  account  of  the  de- 
fendant, and  that  they  were  to  be 
delivered  in  London  to  the  con- 
signees, paying freigfit  for  the  same 
at  the  rate  therein  mentioned;  the 
goods  sb  Shipped  were  the  property 

'  of  the  defendant,1  The  captain 
having  delivered  the  goods'  to  the 
consignees  without  receiving  the 
freight,  it  was  held  that  the  de- 
fendant was  liable  by  law  to  pay 
the  freight  td'the  shipowners ;  and 
that  independently  of  any  express 
contract  by  charter-party.  Dom- 
ett V.  Bedford,  M.  4  W.  4.      521 


GENERAL  AND  PARTICULAR 
,  ,   INTENT. 

See  Devise,  3. 


GOODS  SOLD  AND  DE- 
LIVERED. 

See  Assumpsit,  % 


GRANT. 

See  Copyhold,  3. 

HERIOT. 
See  Copyhold,  S. 

d  S  HIGH- 
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HIGHWAY. 

].  The  inhabitants  of  a  parish  are 
bound  by  law  to  repair  all  roads 
within  it  dedicated  to  and  used  by 
the  public,  although  there  be  no  a- 
doption  of  such  roads  by  the  parish. 
Where  land  is  vested  in  fee  in 
trustees  for  certain  public  pur- 
poses, they  may  dedicate  the  sur- 
face to  the  use  of  the  public  as  a 
highway,  provided  such  use  be 
not  inconsistent  with  the  purposes 
for  which  the  land  is  vested  in 
them. 

By  an  act  for  draining  fen  lands, 
commissioners  were  authorised  to 
make  drains  and  other  works  there- 
in prescribed,  and  also  to  make  a 
new  cut  or  main  drain  as  therein 
mentioned,  and  to  dispose  of  all 
earth  and  soil  arising  from  the 
drains  directed  to  be  made,  in 
forming  banks  at  certain  dis- 
tances on  each  side  thereof,  and 
the  banks,  drains,  &c  were  to 
remain  under  their  control  for  the 
purposes  of  the  act.  The  com- 
missioners, under  the  powers  of 
the  act,  made  a  drain  according  to 
the  act,  and  with  the  earth  taken 
from  it  made  a  bank  on  one  side 
of  it,  of  the  average  breadth  of 
forty  feet:  this  drain  and  bank 
were  never  part  of  the  fen,  but 
were  old  inclosed  land,  and 
bounded  by  old  inclosures  on  both 
sides ;  and  the  land  upon  which 
they  were  respectively  made,  was 
purchased  by  the  commissioners 
for  the  purposes  of  the  act.  The 
bank  had  been  used  for  about 
twenty-five  years  as  a  public  high- 
way and  was  a  convenient  and 
useful  road  for  the  public. 

Upon  special  case,  stating  these 
facts,  it  was  held  by  Denman  C.  J. 
and  Parke  J.  (Littledale  J.  dis- 
sentiente)  that  the  dedication  of 
this  part  of  the  bank  as  a  road  to 
the  use  of  the  public  was  not  in- 


consistent with  the  purposes  to 
which  the  commissioners  were 
bound  by  the  act  to  apply  it,  it 
not  appearing  by  the  case  (which, 
however,  ought  to  have  been  more 
express  on  these  points,  per  Parke 
J.)  that  the  cleansing  of  the  drains 
or  any  other  purpose  of  the  act 
had  been  or  was  likely  to  be  inter- 
fered with  by  such  user  of  the  soil. 
The  King  v.  The  Inhabitants  of 
Leake,  M.  4  W.  4.  Page  469 

2.  The  general  turnpike  act  4  G.  4. 
c.  95.  s.  87.  gives  an  appeal  to  the 
sessions  to  any  person  who  shall 
think  himself  aggrieved  bjn  any 
thing  done  by  any  two  justices  in 
pursuance  of  that  act,  or  any  local 
turnpike  act;  and  declares  that 
the  determination  of  the  sessions 
shall  be  final  and  conclusive,  and 
that  no  proceeding  to  be  had  in 
pursuance  of  that  act  shall  be  re- 
moved by  certiorari.  The  sessions 
on  appeal  against  a  certificate  of 
two  justices,  that  a  turnpike  road 
made  under  a  local  act  had  been 
completed  and  was  fit  to  be  travel- 
led upon,  having  decided  that  the 
certificate  was  void  in  point  of  law, 
and  having  refused  to  go  into  the 
merits  of  the  appeal  in  point  of 
fact,  this  Court  refused  to  grant  a 
mandamus  to  them  to  hear  the 
appeal,  on  the  ground  that  their 
decision  was  contrary  to  the  local 
act. 

A  local  turnpike  act  recited  that 
the  making  and  maintaining  a 
new  turnpike  road  from  Leeds  to 
join  the  Wakefield  and  Halifax 
turnpike  road  at  a  certain  point, 
and  several  branch  roads  (therein 
also  described)  from  and  out  of 
the  said  main  turnpike  road,  would 
be  an  advantage  to  the  inhabitants 
of  Leeds  and  Halifax,  and  to  the 
public  in  general ;  and  it  author- 
ised the  making  of  the  said  several 
roads,  and  enacted  "  that  the  said 
new  roads  should  not  be  respect- 
ively opened  to  the  public,  or 
become 
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become  public  roads,  until  two 
justices  should  have  certified  that 
the  said  roads  respectively,  and 
the  works  thereon  respectively, 
were  completely  made  and  fit  to 
be  travelled  upon  throughout  the 
rfrhole  length  of  such  roads  respect- 
ively." 

Semble,  per  Littkdale  and 
Taunton  Js.,  that  the  making  of 
all  the  branch  roads  was  not  a 
condition  precedent  to  the  main 
road  becoming  a  public  road  as 
soon  as  it  was  completed  and  fit 
to  be  travelled  on,  but  that  the 
main  road,  when  so  completed  and 
certified  to  be  so  by  two  justices, 
became  a  public  road,  although  the 
branch  roads  were  still  unfinished. 
The  King  v.  The  Justices  of  the 
West  Riding  of  Yorkshire,  H.  4 
W.  4.  Page  1003 

HIRING  FOR  A  YEAR. 
See  Master  and  Servant,  1,  2. 


INCLOSURE  ACT. 

1.  By  an  act  for  inclosing  common 
lands  in  G.  after  reciting  that  the 
corporation  of  G.  claimed  the  right 
of  soil  as  lords  of  the  manor,  and 
that  certain  individuals  were  pro- 
prietors of  the  common  lands  in- 
tended to  be  inclosed,  it  was 
enacted  that  the  commissioners 
might  set  out  and  allot  plots  of 
ground  out  of  the  East  and  West 
Commons  in  G.  as  a  compensation 
for  the  rights  of  common  of  all  the 
owners  and  proprietors  of  common- 
able messuages  or  cottages,  for  such 
messuages  or  cottages  only,  as 
well  on  the  said  commons  as  on 
certain  other  lands  named,  such 
plots  of  ground  to  be  used  and  en- 
joyed as  the  commissioners  should 
by  their  award  direct.  Parties 
dissatisfied  with  the  award  might 
bring  an  action  against  the  persons 


in  whose  favour  the  determination 
should  be,  within  three  months,  or 
might  appeal  within  six  months  to 
the  justices  in  quarter  sessions 
who  were  to  determine  the  matter 
and  award  costs  and  damages. 
In  default  of  such  action  or  appeal, 
the  determination  of  the  commis- 
sioners was  to  be  final. 

The  commissioners  by  their 
award,  allotted  a  plot  of  land  on  the 
West  Common  as  common  pasture, 
to  the  owners  and  proprietors  of  com- 
monable  messuages  or  cottages,  and 
their  respective  tenants  or  occu- 
piers of  the  said  messuages  and 
cottages  only  having  a  right  of  com- 
mon on  the  said  West  Common;  and 
they  limited  the  use  of  the  pastures 
as  the  act  empowered  them. 

Before  the  passing  of  the  act, 
the  rights  attached  to  the  com- 
monable messuages  could  only  be 
exercised  by  such  occupiers  as 
were  freemen  of  the  borough  of 
G.  Subsequently  to  the  act  one 
of  the  messuages  on  West  Common 
being  in  the  hands  of  a  person 
not  a  freeman,  the  corporation 
brought  trespass  against  him  for 
turning  his  cattle  on  the  above 
mentioned  allotment : 

Held,  that  the  act,  though  gene- 
ral in  its  words,  did  not  authorise 
the  commissioners  to  extend  the 
benefit  of  their  allotments  in  lieu 
of  common,  to  occupiers  who  were 
not  freemen ;  and  that  the  award 
itself  did  not  purport  to  do  so  ; 
nor  could  it  have  done  so  unless 
the  act  had  given  power  to  the 
commissioners  to  ascertain  who 
should  be  entitled  to  the  newly 
granted  rights  :  and  consequently, 
that  the  present  action  was  main- 
tainable, though  brought  more 
than  six  months  after  the  award. 
The  Bailiffs  of  Godmancliester  v. 
Phillip's,  T.  3  W  4.  Page  198 
2.  By  an  inclosure  act  it  was  de- 
clared that  all  the  allotments  to  be 
set  out  to  the  several  persons  having 
d  4  right 
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1    '  right  of  common  tipon  a  moor 

"'/ should' be  deemed  to  be  situate 

"   'within  the  same  townships   and 

Ji"'  places  respectively,  wherein  the 

4 '  lands  lay  in  respect  ©f  which  such 

*  v  allotments  should  be  made ;  and  it 

.was  provided  that  nothing  in  the 

act  should  affect  the  right  of  W.  P. 

to  certain  coal  mines  under  the 

said  moor:  Held,  that  the  first 

clause  affected  only  those  portions 

of  the  soil  which  were  allotted  to 

i      the  commoners,  and  not  the  coal 

mines  under  tihose  allotments ;  and 

therefore  that  sndh   coal   mines 

were    rateable  to    the   relief   of 

the  poor;in  the  parish  In  which 

they  were  actually  situate,  as  they 

were  before  the  act  passed,  though 

the  allotments   became  rateable 

elsewhere.  The  King  v.  Pitt,  M.  4 

W.i.         \  Page  565 

INDICTMENT: 
5te  New  Trial. 

1.  An  indictment  found  at  the  Suf- 
folk Lent  assizes  1 83d,  on  a  charge 
of  felony  preferred  m  September 
1832  was  removed  into  K.  B.  by  ' 
certiorari,  and  a  motion  made  to 
award  a  venire  into  another  county, 
on  a  suggestion  that  a  fair  trial 
could  not  be  had  in  Suffolk;  in 
support  of  which  application  many 
affidavits  were  put  in,  sworn  in  the 
autumn  of  1832,  shewing  that  a 
strong  prejudice  existed  in  Suffolk 
against  the  defendants  on  the  sub- 
ject of  this  charge. 

TheCourtheldthattherewerenot 
sufficient  grounds  laid  for  removing 
an  indictment  from  the  body  of  a 
large  county,  and  discharged  the 
rule.  The  King  v.  Holden  and 
Another,  T.  3  W.  4.  347 

2.  An  indictment  for  a  libel  on  the 
governor  of  a  parish  workhouse 
was  preferred  by  the  direction  of 
the   select  vestry  of  the  parish ; 


and  the  defendant  having  removed 
it  by  certiorari  into  '1L  2?.,  was 
convicted:  Held,  that  the  libelled 
party  was  not  the,  party  grieved, 
within  the  statute  5  &  6  W.  and 
M.  c.W.  s.  3.  and  therefore  was 
not  entitled -to  cotfe*  The  King 
on  the  prosecution  of  Brindley  v. 
Dewhunty  T.  8>  Wi  4.  Page  405 
3.  An  act  of  parliament  prohibited 
the  erection  or  continuance  of  any 
building  within  ten  feet  of  the 
road,  and  declared  that  the  foot- 
paths should  be  subject  to  the 
act,  and  be  part  of  the  road.  It 
further  enacted'  that  if  any  such 
building  should  be  erected  or  con- 
tinued contrary  to  the  act,  it 
should  be  deemed  a  common  nui- 
sance. By  another  clause,  two 
magistrates  were  empowered  to 
convict  the  proprietor' and  occu- 
pier of  such  building,  and  to  make 
an  order  for  the  removal  thereof: 

Held,  that  notwithstanding  the 
latter  clause  the  party  who  Greeted 
or  continued  a  building,  contrary 
to  the  act  might  be  indicted  for  a 
nuisance : 

Held  also,  that  an  open  shop, 
having  its  front  built  on  the -found- 
ation of  an  oM  wall  immediately 
adjoining  the  foot-path,  and  con- 
nected by  a  roof  with  the  front  of 
a  house  which  was  more  than  ten 
feet  from  the  road,  was  a  building 
within  the  meaning  of  the  act. 
The  King  v.  Gregory,  M.  4  W.  4. 
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INFANCY. 
See  Bill  of  Exchabtgsj  1 . 

INHABITATION, 

See  Settlement  by  Apprentice- 
ship, 2.  ♦ 


INJUNCTION. 
See  AUreSTj \% 


INNS 


INNS  OF  COURT  AND 
CHANCERY. 

See  Mandamus,  6. 


INQUISITION. 
See  Coronsju 

INSOLVENT  ACT- 
See  Ejectment,  3.    Feme  Covert. 

INSURANCE. 

1,  Valued  policy  of  insurance  on, 
ship  and  goods  at  and  from  the 
the  coast  of  Africa  to  the  ship's 
port  of  discharge  in  the  United 
Kingdom,  with  liberty  to  touch  at 
all  ports  and  places  whatsoever 
and  f|f*eresoever,  to.  trade  back- 
wards, and  forwards  in  any  order, 
and  to  call  at  or  proceed  to  the 
Azores,  Madeira,  Sfc,  and  all  Afii- 
am  islands;  beginning  the  ad- 
venture on  the  goods  from  the 
loading  thereof  aboard  the  said 
ship,  twenty-four  hours  afler  her 
arrival  on  the  coast  of  Africa,  in- 
cluding the  risk  in  boats  in  load- 
ing and  unloading,  with  liberty  to 
load,  unload,  sell,  barter,  or  ex- 
change with  any  ships  or  factories 
wheresoever  she  might  call. 

First,  The  policy  does  not  pro- 
tect an  outward  cargo  shipped 
before  the  vessel's  arrival  on  the 
coast  of  Africa, 

Secondly,  A  considerable  pro- 
portion of  the  intended  homeward 
cargo  not  being  shipped  at  the 
time  of  a  total  loss,  and  the  part 
shipped  not  being  equal  to  the 
value  put  op  the  goods  in  the 
policy:  Held  that  the  valuation 
was  opened ;  and  that  although  the 
part  shipped  of  the  homeward 
cargo,  together  with  a  part  of  the 
outward  cargo  then  remaining  on 


INSURANCE.  ...    ,  ;/;         $vii 


board,  made,  .up  the  amount  named 
in  such  valuation,  (th^  assurer 
could  recover, only  ,a  proportion 
estimated  on  the  part  or  the  home- 
ward cargo  shipped  at  the  time  of 
the  loss.  Rickman  antf,  another 
v.  Carstairs,  M.  4  W*  4,  Page  651 

2.  A  ship  ww  insured  from  April 
1st,  iH3U  to  January  Ut,  1832, 
war  ran  ted  not  to  sail  foreign  after 
the  times  limited  in  certain  club 
rules.  The  rules  or  warranties  of 
tlie  dub  limited  the  times  of  sail- 
mg  to  different  parts  of  the  world  ; 

..  and  by  a  distinct  warranty  (the 
ninth;,  it  was  declared  that  the 
,  time    of  clearing  tit    the  custom- 
house,   should    be     deemed    the 
.time  of  sailing,  provided  die  skip 
was  then  ready  for  sm*     The  ves- 

,  se)  insured  waa  hound  for  the  bay 
of  Fundi/  from  Dublin^  and  the 
last  day  for  sailing  by  the  rules, 
was  the  1st  of  September.  She 
cleared  rept  .  on,  /  the  31st  of 
August,  and  dropped  down  the 
Liffey,  Wi  tlje  ,1st  >of  September, 
with  an  incomplete  crew  (though 

/  a  <fujl  con^lexaent  was.  engaged 
before  the  ship  cleared  out),  to  a 
place  within  the  port  of  JJublin, 
where,  she  Jay  at  anchor  the  rest 
of  the  day.  During  thajt  day  the 
whole,  crew  came  on  board,  and 
on  the  2d  she  proceeded  on  her 
voyage,    paying,  been   prevented 

,  doing,  so  on  the  1st  by  an  un- 
favourable wind., .  She  was  after- 
wards \o$t : 

•  Held  per  Littledale  J.,  and  sem- 
hle  per  Taunton  J.,  that  the 
policy  must  be  construed  as  incor- 
porating the  ninth  article  of  war- 
ranty, and  not  merely  the  several 
directions  as  to  the  times  of  sail- 
ing. (Penman  C.  J.,  and  Patte- 
sqn  J.  dubitantibus) : 

Held  by  all  the  Court,  that  the 
ship  did  not  actually  sail  till  after 
the  1st  of  September y  and  that 
she  was  not  ready  for  sea  at  the 
time  of  clearing  out,  the  whole 

crew 
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crew  not  being  then  on  board. 
—  {Littledale  J.  dubitante),  that 
the  words  in  the  ninth  article 
of  warranty,  "  provided  the  ship 
is  then  ready  for  sea,"  if  in- 
corporated with  the  policy,  must 
be  limited  to  the  point  of  time 
at  which  the  clearances  were 
obtained,  and  that  as  the  vessel 
was  not  then  ready  for  want  of  a 
full  crew,  there  had  not  been  a 
constructive  sailing  on  or  before 
the  1st  of  September y  according  to 
the  ninth  warranty.  By  one  of 
the  rules  it  was  provided,  that 
vessels  might  sail  after  the  limited 
time,  on  payment  of  an  additional 
premium,  as  per  scale;  and  by 
another  rule,  every  member  of  the 
club,  before  the  commencement  of 
each  voyage,  was  to  give  his  ac- 
ceptance tor  the  premium ;  and 
parties  neglecting  to  give  notice 
were  subject  to  a  penalty :  Held 
(assuming  that  these  rules  could 
be  incorporated  with  the  present 
policy),  that  a  party  whose  ship 
had  sailed  too  late  and  been  lost, 
could  not  afterwards  obtain  the 
benefit  of  the  extended  time,  by 
submitting  to  the  penalty  and  pay- 
ing the  extra  premium.  Graham 
v.  Barrasy  H.  4  TV.  4.  Page  1011 


INSURANCE  BROKER. 

See  Evidence,  6. 

A  trustee  suing  as  a  plaintiff  in  a 
court  of  law,  must  be  treated  in 
all  respects  as  a  party  to  the  cause, 
and  any  defence  against  him  is  a 
defence  in  that*  action  against  the 
cestuique  trust  who  uses  his  name. 
And,  therefore,  where  a  broker,  in 
whose  name  a  policy  of  insurance 
under  seal  was  effected,  brought 
covenant,  and  the  defendants^ 
pleaded  payment  to  the  plaintiff, 
according  to  the  tenor  and  effect 
of  the  policy,  and  the  proof  was, 


that  after  the  loss  happened,  the 
assurers  paid  the  amount  to  the 
broker,  by  allowing  him  credit  for 
premiums  due  from  him  to  them, 
it  was  held,  that  although  that 
was  no  payment  as  between  the 
assured  and  assurers,  it  was  a 
good  payment  as  between  the 
plaintiff  on  the  record  and  the 
defendants ;  and,  therefore,  an  an- 
swer to  the  action.  Gibson  v. 
Winter  and  another,  T.  3  W.  4. 
Page  96 

INTEREST. 
See  Banker,  1. 

INTERPLEADER  ACT. 
See  Practice,  8. 

JUDGMENT. 
See  Pleading,  1.    Practice,  9. 

A  judgment  entered  up  on  a  war- 
rant of  attorney,  given  by  a  bene- 
ficed clergyman  in  the  North 
Riding  of  Yorkshire,  to  secure 
payment  of  an  annuity,  need  not 
be  registered  under  8  G.  2.  c.  6. ; 
for  though  it  may  be  enforced  by 
sequestration,  the  benefice  is  not 
affected  by  the  Judgment 

The  judgment  was  for  1800/.  The 
warrant  of  attorney  provided,  that 
on  the  death  of  the  defendant, 
and  full  payment  of  arrears  of  the 
annuity,  satisfaction  should  be 
entered  on  the  record.  A  second 
judgment  having  been  signed  by 
a  different  creditor,  who  sued 
out  a  sequestrari  facias  thereupon, 
it  appeared  that  at  that  time  the 
former  creditor  had  by  seques- 
trations levied  more  than  1800/. 
for  arrears  of  his  annuity,  and 

there 
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there  were  arrears  still  due.  The 
Court  ordered  that  satisfaction 
should  be  entered  on  the  roll  of 
the  former  judgment,  as  of  the 
date  when  judgment  was  signed 
by  the  second  creditor ;  and  that 
the  sums  levied  since  should  be 
paid  over  to  him.  But  they  re- 
fused to  order  payment  to  this 
creditor  of  the  surplus  over  1800/., 
levied  before  the  signing  of  his 
judgment.  Cottle  v.  Warrington, 
Clerk,  T  3  W.  4.  Page  447 


JUSTICES. 

1.  An  adjudication  of  justices  under 
11  G.c2.  c.  19.  *. 4.  (inflicting  pe- 
nalties for  fraudulently  removing 
goods  to  avoid  a  distress)  is  an 
order,  and  not  a  conviction,  and 
cannot,  therefore,  like  a  convic- 
tion, be  returned  to  the  sessions 
in  an  amended  form.  The  King 
v.  The  Justices  of  Cheshire,  T. 
3  W.  4.  439 

2.  A  party  who  applies  to  the  Court 
for  a  criminal  information  against 
a  defendant,  for  breach  of  duty  as 
a  magistrate  as  well  as  an  indi- 
vidual, must,  before  motion,  give 
notice  to  the  defendant  of  his  in- 
tended application.  The  King  v. 
Heming,  M.  4  TV.  4.  666 

3.  A  party  gave  information  on 
oath  before  a  magistrate,  that  from 
certain  language  used  towards  him 
he  was  in  bodily  fear  from  another ; 
and  the  magistrate  upon  hearing 
the  complaint  required  the  latter 
to  enter  into  recognizances  to  keep 
the  peace.  On  motion  to  discharge 
the  recognizances,  on  the  ground 
that  the  language  was  used  in  a 
metaphorical  sense  only,  the  Court 
refused  to  interfere,  because  it  was 
for  the  magistrate  to  judge  in  what 
sense  the  language  was  used.  The 
King  v.  Tregarthen,  M.  4  W.  4. 
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JUSTICES,  ORDER  OF. 

An  order  of  justices  under  the  1 1  G.  2. 
c.  19.  s.  4.  adjudging  a  party  to  pay 
double  the  value  of  goods  fraudu- 
lently and  clandestinely  removed 
to  prevent  a  distress,  must  shew 
on  the  face  of  it  that  the  party 
removing  the  goods  was  tenant; 
and  that  is  not  sufficiently  shewn 
by  stating  that,  on  complaint  duly 
made,  the  party  was  charged  with 
having  fraudulently  removed  his 
goods  from  certain  premises  to 
prevent  A.  B.  from  distraining 
them  for  arrears  of  rent  due  to 
him  for  the  said  premises;  and 
that  it  appearing  that  he  did  so  re- 
move, &c.  he  is  convicted  thereof. 
Semble,  also  that  the  order 
should  state  that  the  complainant 
was  the  party's  landlord,  or  the 
bailiff,  servant,  or  agent  of  such 
landlord.  The  King  v.  Davis  and 
Another,  M.  4  W.  4.        Page  551 

LANDLORD  AND  TENANT. 

See  Ejectment,  4,     Emblements. 
Justices,  Order  of.  Lease,  3. 

LEASE. 

1 .  Under  a  lease  of  all  that  part  of 
the  park  called  2?.,  situate  and 
being  in  the  county  of  O.  and  now 
in  the  occupation  of  S.,  lying 
within  certain  specified  abuttals, 
with  all  houses,  &c.  belonging 
thereto,  and  which  now  are  in  the 
occupation  of  S.,  a  house  on  a 
part  which  is  within  the  abuttals, 
but  not  in  the  occupation  of  S. 
will  pass.  Doe  dem.  Smith  and 
Others  v.  Galloway,  T.  3  W.  4. 

43 

2.  Lands  were  devised  to  R,  N.  for 
life,  with  power  to  lease  for  lives 
all  but  a  certain  excepted  portion, 
reserving  the  like  rents  as  were 
then  reserved,  or  more.  The  rent 
of  the  lands  to  be  demised  was 

then 


1 


LEASE. 


then  29/.  a  year.  In  1800  R.  N. 
made  a  lease  of  the  last-mentioned 
lands  to  G.  M.  for  three  lives,  at 
the  yearly,  rent  of  35/.  In  1813 
he  made  another  lease  to  G.  M. 
of  the  same  premises  and  part  of 
the  excepted  lands,  for  different 
lives,  at  the  rent  of  40/.  for  the 
whole :  Held,  that  the  rent  could 
not  be  apportioned,  and  that  the 
last  lease,  beting  Void  for  the  ex- 
cepted lands,  was  void  as  to  all. 
Doe  dem.  Williams  and  Others  v. 
Matthews,  T-  3  W.  4.      Page  298 

.  Premises  Were  demised  for  a  term 
at  a.certpiti.rept,  witb  a  proviso 
for  re-entry  if  the  rent  should  be 
in  arrear  twen^y-pne  days:  the 
lessee  covenanted  to  pay  the  rent, 

.and  the.  landlord  covenanted  that 
he,  paying  the  rent  at  the  appoint- 
ed times  should  quietly  -enjoy,'  &c*.: 
'•'  Held,  that'  the  lessee  having 
'been  disturbed  in  his  possession, 
misfit  toring*  covenant  against  the 

'  landlord,  though  at  the  time  when 

'  the  cause  of  action  accrued,  the 
-rent  haif  been  m  arrear  more  than 
twenty-one  days;  for  that  the  pay- 
ment: of  rent  was  not  a  condition 
precedent' f to  the  performance  of 
the  covenant  for  quiet  enjoyment. 

'  Dawsons.Dger,  BaH.  M.  4?  W.4. 

584- 

p.  Where1  A.  demises  to  B.  for  the 
term  of  A&  natural  life,  the  demise 
isj  primfi  facie,  for  the  life  of  B. 
But  where  A.  demised  to  B.  his 
executors  and  administrators,  for 
the  term  of  Ms  natural  life,  and 
the  lease  contained  a  covenant  by 
A.  for  quiet  enjoyment  of  the  pre- 
mises by  2?.,  his  executors.  &c. 
during  the  natural  life  of  A.: 
Held,  that  the  word  "his"  in 
the  demising  clause  must  be  re- 
ferred to  A*  the  grantor,  and  not 
to  B.y  though  his  name  was  the 
last  antecedent.  Doe  on  the  demises 
of  Pritehard  and  Others  against 
Dodd,M.±W.±.  689 

u   A  power  was  reserved  to  grant 


leases  for  a  term  not  exceeding 
seven  years,  so  as  there  was  re- 
served in  such  leases  the  best  rent 
that  could  be  gotten  for  the  same, 
without  taking  any  premium  for 
the  making  thereof.  The  donee 
of  the  power  granted  a  lease  for 
seven  years,  at  a  specified  rent, 
which  lease  contained  a  covenant 
by  the  lessee,  to  find  board,  lodg- 
ing, and  wearing  apparel  during 
the  term,  for  three  children  of  the 
donee  (if  they  wished  it),  at  1L  a 
year  each,  and  for  the  donee's  son 
gratis :  Held,  by  Parke  anri^  Pat- 
teson  Js.  {Taunton  J,  dissentiente) 
that  assuming  the  power  to  require 
two  conditions,  first,  that  the  rent 
reserved  should  be  the  best  rent ; 
and,  secondly,  that  there  should 
be  no  fine  or  premium :  it  did  not 
clearly  appear  on  the  face  of  the 
lease  that  either  of  those  con- 
ditions had  been  broken,  because 
the  covenant  to  maintain  the  child- 
ren was  not  necessarily  beneficial 
to  the  lessor,  and,  therefore,  parol 
evidence  was  admissible  to  shew 
that  the  rent  reserved  was  the 
best  that  could  be  obtained.  Doe 
dem.  Rogers  tf  Rogtrs,  M.  4?  W.  4. 
Page  755 
6.  A  lease  for  three  lives  contained 
a  proviso,  that  if  the  lessee,  his 
heirs,  &c.  should,  during  the  con- 
tinuance of  the  term,  happen  to 
become  insolvent,  and  unable  in 
circumstances  to  go  on  with  the 
management  of  the  farm,  the  de- 
mise should  from  thenceforth  cease 
and  be  absolutely  void.  Tenant 
(being  the  second  cestuique  vie) 
under  such  lease,  was  attainted 
of  felony,  and  transported.  His 
mother  and  sister  occupied  the 
farm  from  that  time,  till  the  ex- 
piration of  the  third  life  named  in 
the  lease,  and  during  that  period 
the  reserved  rent  was  regularly 
paid  to  R.  fV.  P.,  to  whom  the 
reversion  had  come  by  devise,  and 
who  knew  all  the  facts.    The  time 

of 


LEASE. 


LIEN. 


of  his  becoming  entitled  did  not 
appear*  The  reversioner,  on  the 
expiration  of  the  third  life,  sup- 
posing that  the  term  was  at  an 
end  in  point  of  law,  let  the  land 
to  a  new  tenant,  whom  he  after- 
wards ejected,  the  attainted  party 
being  still  alive. 

Queere,  whether  the  attainder 
of  the  tenant  was  a  forfeiture  of 
the  lease ;  but,  held,  that  if  it  was 
a  breach  of  the  condition,  it  was 
not  a  continuing  breach,  but  was 
contemporaneous  with  the  con- 
viction : 

Quaere  also,  if  a  forfeiture  was 
committed,  whether  it  was  one  of 
which  an  assignee  of  the  reversion 
might  take  advantage  by  stat. 
32  #.8.0.34. 

.  tfeld,  that  if  such  a  forfeiture 
was  committed,  the  reversioner 
had  waived  it  by  accepting  the 
reserved  rent  under  the  Tease, 
from  the  parties  occupying  the 
premises : 

Senible»  that  if  the  forfeiture 
bad  not  been  waived,  a  sufficient 
entry  had  been  made  to  avoid 
the  ieaae.  Doe  dem.  Griffith  v. 
Pritckard,  Jf.  4  W.  4.  Page  765 
7.  An  instrument  in  writing,  where-, 
by  A.  agreed  to  let  premises  to  B. 
for  seven,  fourteen,  or  twenty. one 
years  (commencing  at  Christmas 
.Day  then  next),  at  the  option  of  JB. 
at  the  yearly  rent  of  247.  payable 
quarterly,  the  first  payment  to  be 
made  at  the  ensuing  Lady  Day 
free  of  all  rates  and  taxes, 
and  whereby  B.  stipulated  if  he 
should  be  desirous  of  putting  an 
end  to  the  agreement  at  either  of 
the  terms  before  specified,  to  give 
six  months'  notice,  and  that  he, 
B.y  should  pay  all  the  expences  of 
preparing  a  lease  lor  either  of  the 
terms  above  stated,  is  a  lease,  and 
not  a  mere  agreement  for  a  lease. 
Warman  v.  Faithful,  H.  4  JF.4. 
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LEASEHOLD. 

See  Vendor  and  Vendee. 

LEET, 
See  Custom,  2.' 

LEGACY  DUTY. 
See  Devise,  2. 

.       .     LICENCE.; 

See  Action  on  the  Case,  1. 

LIEN. 
See  Storage  in  Transitu,  1,  2. 

A.  wishing  to  borrow  money  on  a 
mortgage  of  tend,  delivered  the 
title-deeds  to  #,  the  intended 
mortgagee,  for  examination  and 
said  that  he  would  pay  all  ex- 
pencea.  JB.  handed  the  deeds,  to 
his  own  attornies  to  be.  investi- 
gated. The  negotiation  went  off, 
and  the  attornies  being  requested 
.  by  A.  to  return  bisdeedft  refufed 
to  do  so  till  he  paid  their  bill  of 
costs.  On  assumpsit  brought  by 
A.  against  the  attornies,  to  recover 
back  the  money  so  paid ; 

Held  that  the  defendants  could 

.  i  not  be  considered  as  having  acted 
for  both  parties  in  the  negotiation, 
and  therefore  bad  not  a  lien 
against  A*  as  his  attornies :  that, 
supposing  A.  liable  to  B.  for  the 
costs  incurred,  B.  could  not  com- 
municate to  his  own  attornies  a 
lien  upon  A*'%  deeds,  by  handing 
them  to  the  attornies  tor  investi- 
gation :  that  the  undertaking  of 
A.  to  B.,  if  it  amounted  to  a  pro- 
mise to  pay  these  costs,  did  not 
entitle  J3.'s  attornies  to  detain  the 
deeds,  as  it  established  no  privity 
between  them  and  A, ;  Am  that 
A.  might  have  brought  trover  for 
the  deeds,  and  was  entitled  to  re- 
cover 
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LIVERY  OF  SEISIN. 


MANDAMUS. 


cover  in  this  action.  Pratt  v. 
Vizard,  Gent.,  One,  fyc.  and  Blower 
Gent.,  One,  tyc.    M.  4  W.  4. 

Page  808 

LIFE  ESTATE. 
See  Devise,  1. 

LIMITATION  OF  ACTION. 
See  Canal  Act,  1. 

LIVERY  OF  SEISIN. 

Livery  of  seisin  is  not  rendered  void 
by  the  fact  of  a  child  having  re- 
mained on  the  premises  at  the 
time,  even  though  such  child  were 
the  descendant  of  a  party  having 
title,  unless  the  child  was  placed 
there  for  the  purpose  of  repre- 
senting that  party. 

If  there  be  several  coparceners, 
and  one  only  be  in  actual  posses- 
sion, a  feoffment  executed  by  her 
to  a  stranger,  of  the  whole  pre- 
mises, will  oust  the  other  copar- 
ceners. 

In  the  absence  of  evidence  to 
the  contrary,  the  entry  of  such 
coparcener  will  be  presumed  to 
have  been  a  general  entry,  and  not 
for  herself  alone  or  for  herself  and 
the  other  coparceners.  Doe  denu 
JReed  v.  Taylor,  M.  4  W.  4.     575 

LOAN. 
See  Banker,  2. 

MALICIOUS  ARREST, 
ACTION  FOR. 

In  an  action  for  a  malicious  arrest, 
malice  is  a  question  of  fact  for  the 
jury,  who  are  at  liberty,  but  not 
bound,  to  infer  it  from  the  want 
of  probable  cause :  and  where  a 
creditor  had  caused  his  debtor  to 
be  arrested  for  45/.,  knowing  that 
there  was  a  set  off  to  the  amount 


of  16/.  5s.,  but  instructed  the  bailiff 
who  made  the  arrest,  to  allow  the 
set-off  in  case  the  debtor  would 
settle  the  debt;  and  the  Judge, 
upon  the  proof  of  these  facts, 
was  of  opinion  that  there  was  no 
probable  cause  for  the  arrest,  and 
that  there  was  malice  in  law,  inas- 
much as  the  act  of  causing  the 
party  to  be  arrested  for  a  larger 
sum  than  he  owed  was  wrongful, 
and  therefore  told  the  jury  that  the 
only  question  for  them  was  the 
amount  of  damages;  the  Court 
granted  a  new  trial,  on  the  ground 
that  it  ought  to  have  been  left  to 
the  jury  to  find  whether  there  was 
malice  or  not.  Mitchell  v.  Jenkins, 
Clerk,  M.  4  W.  4.  Page  588 

MANDAMUS. 

1.  By  custom  the  court  of  mayor 
and  aldermen  of  London  have  al- 
ways had  authority  to  examine 
and  determine  whether  or  not  any 
person  returned  to  them  by  the 
court  of  wardmote  as  an  alderman 
is,  according  to  the  discretion  and 
sound  consciences  of  the  mayor 
and  aldermen,  a  fit  and  proper 
person,  and  duly  qualified  in  that 
behalf,  whensoever  the  fitness  and 
qualification  of  the  person  so  re- 
turned has  been  brought  into 
question.  In  February,  1831, 
M.  S.  was  elected  alderman  by 
the  citizens,  and  returned  as 
elected  to  the  court  of  mayor  and 
aldermen.  That  court,  on  the 
petition  of  persons  interested  in 
the  election,  adjudged  and  deter- 
mined that  M,  S.  was  not  a  person 
fit  and  proper  to  discharge  the 
duties  of  alderman.  In  January 
1832,  M.  S.  was  a  second  time 
elected  alderman  by  a  majority  of 
votes,  and  returned  so  elected  to 
the  court  of  mayor  and  aldermen, 
but  they  again  refused  to  admit 
him  to  the  office. 
A  rule  nisi  having  been  obtained 

for 


MANDAMUS. 
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for  a  mandamus  to  admit  M.  S.  to 
the  office : 

Held,  that  an  affidavit  stating 
that  the  court  of  mayor  and  alder, 
men  had  again  determined  that 
he  was  not  a  fit  and  proper  person 
to  be  admitted,  is  no  ground  for 
refusing  the  mandamus,  because 
the  prosecutor  has  a  right  to  have 
the  facts  stated  in  the  return,  in 
order  that  he  may  have  an  oppor- 
tunity of  controverting  the  truth 
of  them : 

Held,  at  all  events,  that  the  affi- 
davits in  answer  to  the  rule  ought 
to  show  that  the  court  of  mayor 
and  aldermen  had,  on  the  second 
occasion,  come  to  the  conclusion 
that  M.  S,  was  not  a  fit  and  pro- 
per person  to  be  admitted  to  the 
office,  on  a  fresh  investigation. 

A  mandamus  having  issued,  the 
return  stated  that  M.  S.  was 
elected  by  a  majority  of  votes,  and 
returned  as  so  elected  to  the 
court  of  mayor  and  aldermen; 
that  a  petition  was  presented  to 
that  court  against  M.  &'s  admis- 
sion to  the  office,  whereupon  they 
examined  the  merits  of  the  peti- 
tion according  to  custom,  and 
determined  that  he  was  not  a  fit 
and  proper  person  to  be  admitted 
to  the  office,  nor  duly  elected  ;  and 
further,  that  he  was  not  in  fact 
duly  elected :  Held,  that  this  re. 
turn  was  not  inconsistent.  The 
King  v.  The  Mayor  and  Aldermen 
of  London,  J\  $  W4.     Page  233 

2.  Mandamus  lies  to  admit  a  clerk 
of  trustees  under  the  general  turn- 
pike acts.  The  King  v.  The 
Trustees  of  the  Cheshunt  Turnpike 
Roads,  T.  3  W.  4.  Page  438 

3.  Where  the  quarter  sessions  have 
improperly  decided  against  an  ap- 
peal on  a  preliminary  objection, 
the  Court  of  King's  Bench  will 
grant  a  mandamus  to  them  to 
enter  continuances  and  hear  the 
appeal ;  but  where  an  objection  has 
been  made  during  the  trial  of  an 


appeal  to  the  reception  of  a  parti- 
cular piece  of  evidence,  and  the 
sessions  have  held  such  objection 
valid,  in  consequence  of  which  the 
appeal  has  been  dismissed,  this 
Court  will  not  interfere,  unless  the 
sessions  send  up  a  case.  The 
i  King  v.  The  Inhabitants  of  Fries- 
ton,  M.  4  W.  4.  Page  597 

4.  By  statute,  parties  were  enabled, 
in  certain  cases,  to  appeal  to  the 

•  quarter  sessions  for  a  particular 
district,  giving  ten  days'  notice. 
The  act  said  nothing  as  to  further 
notice  in  the  event  of  such  appeal 
being  respited,  nor  did  it  appear 
that  there  was  any  rule  of  practice 
on  the  subject  at  those  sessions. 
An  appeal  under  the  statute,  of 
which  due  notice  had  been  given, 
was  respited,  and  came  on  at  a 
subsequent  sessions,  pursuant  to 
the  respite.  The  appellant  was 
called  upon  to  prove  that  he  had 
given  notice  of  trial  of  the  respited 
appeal,  and  on  his  failing  to  do  so, 
the  appeal  was  dismissed  : 

Held,  that  the  sessions  were 
wrong  in  requiring  such  notice, 
and  that  the  case  was  one  in  which 
this  Court  might  overrule  their 
decision.  Mandamus  granted  to 
hear  the  appeal.  The  King  v. 
The  Justices  of  the  West  Hiding 
of  Yorkshire,  M.  4  W.  4.         667 

5.  To  ground  an  application  for  a 
mandamus  to  inspect  books,  quaere, 
whether  it  is  sufficient  to  show 
that  the  party  entitled  to  inspect 
demanded  liberty  to  do  so,  that 
his  claim  was  disputed,  but  in- 
spection offered  him  as  a  favour, 
and  that  he  refused  to  accept  it 
otherwise  than  as  a  right.  Per 
Denman  C.  J.  Tlie  King  v.  The 
Trustees  of  the  North  Leach  and 
Witney  Roads,  H.  4  W.  4.  978 

6.  A  rule  nisi  was  granted  for  a 
mandamus  to  the  Principal  of 
Cliffords  Inn,  to  attend  the 
benchers  of  the  Inner  Temple, 
and  produce  the  rules  and  regu- 
lations 


1MJ    .Jr.tfKflDAMUS.-- 

3aVio«rtffflie  Sdtfetjr  of  Cliffords 

^iw*,  to  enable  the  benchers  to 

decide  on  the  validity  of  his  elec- 

t"  \f\  tOjtfcet  effio*.  But  on  cause 
own,  the  Yule  was  discharged, 
no  sufficient  proof  appearing,  that 
,  the  benchers  of  the  Inner  Temple 
had  a  compulsory  authority  over 
Clifford's,,  Inn  fa  t)ri»  purpose. 
The  Wng  v.  Atten,  Gent^  H.  4 
W.  4.  <-   t    ,.     .     •    :    Page  984 

7.  A  resolution  of  a  court  of  quarter 
sessions,  that  whenever  an  appeal 
against  an  Order  ''of  removal  shall 
be  entered  and  respited,  a  notice 
thereof  Bhdtt, 1  wfthm :  one  month 
after  such  entry  and  respite,  be 
given  to  the. officers  .of  the  re- 
moving parish;  Is  void ; '  and  where 
the  court  of  quarter  sessions  J}ad; 
dk missed  ah  appeal  for  want  of 
such  Tiotice,  this  Court  granted 
a  mandamus  to  them  to  hear  it. 
The  &n*^.Jfa  J^etwsmsf  ifcr- 

folk,  IT.  I  JtrA.  990 

8.  Under,  sfcak  \  fJV.  4.  c.  31.  *  6., 
the  costs  of  a  mandamus,  and  of 
applying  for  it,  may  be  obtained 
of  the  Court  by  a  distinct  motion 
after  isAumg  of  the  writ. 

And  upon  such  motion  for  costs, 
the  Court  will  refer  for  its  guidance 
to  tjbe  affidavits  filed  in  support  of 
the  application  for  a  mandamus,  if 
it  be  clear  that  both  applications  ore 
made  by  the  same  parlies*  The 
King  v.  Kirhe,  H.±W*b.     1089 

9.  A  party  found  guHty  by  a  jury  at 
a  session  irregularly  holden  is  en- 
titled to  have  the  record  of  the  pro- 
ceedings correctly  made  up  ac- 
cording to  the  fact,  and  this  Court 
will  grant  a  mandamus  to  the  jus- 
tices to  make  up  such  record* 
Hex  v.  the  Justices  of  Middlesex,  in 
re  Bowman  1113 

MARRIAGE  SETTLEMENT. 

A  father,  seised  in  fee,  executed  a 
deed  of  settlement  on  the  marriage 
of  his  soiiy  containing  the  following 


MASTER  AND  SERVANT. 

clause :  —  *  Whereas  it.  is  ftgreqd 
upon  by  and  between  the-pqriffts 
to  these  presents,  thajt  the.  m$ 
A.  J.  (the  father)  giveth  and 
settleth  upon  his  said  son  Griffith  J. 
all  and  singular  the-  pnattrises,  &c. 
from  Michaelmas  next  for  the  term 
of  his  natural  life;  and  from  "WT 
immediately  after  his  "decease,  to 
the  use  of  the  first  son  of  the  body 
of  the  ifud  Griffith  J<  withe  Mjr 
of  J.  J.  (his  intended  wife)  to  be 
lawfully  begotten*,  «&d  soron  suc- 
cessively for  all  and  every  other 
son,"  &c. ;  and  in  default  of  such 
issue  male)  fchtf  hl&ftmftation  to 
the  daughters;,  and  fcf.ffraafcof 

,  such  issue,  to  the'  use  of  the  set- 
tlor's right  heirs :  Held,  that  this 

,  cU|UJK**8  tobt  *  mere^M^diiM/ 
agreement,  but  bftoaied,  in  law, 
as  a  covenant  by  the  settlor  to 
stand  seised  t*  the  "uses  declared 

1  by  the  settlement.  Namely,  to 
the  uses  of  the  first  aadoAe^spns 
of  Griffith  J.  successively  for  tneir 
respective  live*.  Doe  dem.  Jones 
v.  Wfflam*Jf*.W*.^¥!m7*& 

MASTER  AND  SERVANT. 

1.  In  an  action  for  wages  by  a  ser- 
vant whowtf*  dismissed,  the>f%6f 
was,  that  he  was  to  have  wages  at 
the  rate  of  HOI.  per  dmura :  Held 
that  the  prima,  facie^  presumption 

.  was,  that  the  hiring  was  for  a  year; 
and  that  having  been  rightfully 
dismissed  for  misconduct  teftaf 
the  year  expired*  he  could  net-re-* 
arret  wages  prt  vatfc.  Ami  this, 
although  the  master  had  brought 
an  action  agaiqstiifmibrihoiiite*' 
conduct,  and  recovered  datftftft*; 
Turner  v.  Robinson,  ilf;  4.J#C 4* 

-789 

2.  On  the  5th  of  MatcklHMy  A> 
entered  as  warefcaUBenao  into  the 
service  of  A,  the  latter  engaging 
to  pay  A.  *t  the  rator  of  IS*  .'litf 
per  month  for  tfce'irtft^Ufi,  -and  - 
to  advance  10/.  per  annum  until 

the 


NEW  TRIA&. 

the  salary  ww  I8OA1  Held  thai 
thia  was  g  contract  by  2?,  to  em* 
ploy  4.  for  one  whole  year,  /^^ 
**  v,  Cos*,  ff,  4  W,  *.  Page  9<tt 

MIUTIA  MAN, 

AW  .S^TTWKKMT    »V  MURING  AWP 

MONEY  HAP  AND  RECEIVED. 

8*9  A»iUWFdlT,  1, 

MORTGAGE. 
A*  Ba&ii,    Ejwctmott,  4, 

MORTGAGOR  AND  MORT- 
GAGEE, 

MOTION  TO  SET  ASIDE 
.  AWARD. 

S*  ARilTHA'MWT,  %  3. 

NEGLIGENCE. 
4fo  jfabi  0*  Ekohakg*  3t  9b 

NEW  TRIAI* 
Se*  Pbacticb,  3.  10* 

On  iodiotmeat  for  nonrepair  of  a 
highway  whieh  defendant  was 
staled  to  be  liable  to  repair  re« 
tk>u*  teaun*  and  verdict  found 
for  the  defendant,  a  new  trial  was 
moved  far*  on  ttia  ground  of  mis* 
direction,  and  tbe>  improper  re* 
Jaetian  of  evidence,  The  Court 
reftned  a  new  trial,  but  suspended 
tk#  Judgment  to  order  that  a  new 
indkftnanl  might  ha  preferred. 
.  Qmkpo,  wliather  a  new  trial  is 
grantable  after  acquittal  in  any 
crtaiaal  case,  except  a  penal  no* 
Vol.  V. 


order  of.  rawvAi*  hi 

tbn,    m  mg  .*..***»  fin 

NON  EST.  FACTUM,  'Pti&'Ot 

$w  Corporation.     '    I 

NOTICE  OP  AFPEAt. 
St*  Manpamp.,  4. 7. 

NUISANCE. 
See  Ikpiptwent,  8, 

.    OCttJpJEft.    . 
Btt  Poor  Rat*.    S<tti<*m*nt  »* 

ORDER  OP  JUSTICES. 

Ar'jrtffTnms,  Oroer  or. 


ORDER.  OP  RJ&MQYAXo 

£#*  8«tti,jwiwt  a*  Estate 

Two  justice*  ordered  F.  C,  the  wife 
of  i?#  C.  a  Scotchman,  having  no 
:  settlement  in  Bngfond%  and  a  Un 
natic,  to  be  amoved  from  j>artafc 
At  wher$  she  had  become  cnarge* 
able  to  perish  B„  which  wan  ad- 
Judged  to  be  ber  lawful  settle- 
ment. The  order  did  not  state 
where  the  husband  was  when  it 
was  made  1  Held,  that  the  order 
we*  not  void  on  the  ground  that  it 
would  effect  the  separation  of  hus- 
band and  wife  1  because  it  was  not 
to  be  presumed  that  when  it  was 
made,  the  husband  was  residing 
in  parish  A%  er  was  not  residing 
in  parish  JJ.  Th*  King  v.  JU 
fahobiumof  Stockton,  &  4  W,  ♦, 
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ORGANIST. 

.vSm'Sittjlembnt  by  Serving  an 
Office. 


PARTNERSHIP. 

1.  A*  and  2?.  dissolved  partnership, 
and  agreed  that  the  business  should 
be  carried  on  by  2?.  alone;  and 
that  be  should  receive  and  pay  all 
debts.  Sufficient  partnership  funds 
were  left  in  his  possession.  C,  a 
,  creditor  of  the  firm,,  afterwards 
\  applied  for  payment  of  his  debt  to 
'  1?.,  who  informed  bim  that  A. 
knew  nothing  of  his  debt,  and  that 
he,  Cn  must  look  to  A  aloiie.  C. 
then  drew  a  bOI  on  J9M  which  he 
accepted,  but  which  was  after- 
wards dishonoured :  Held,  in  an  ac- 
tion brought  by  C.  against  A.  and 
J9.  (the  latter  haying  become 
bankrupt),  that  it  was  a  question 
for  the,  jury  whether  it  had  been 
agreed  between  C,  the  creditor, 
and  2?.,  that  the  former  should 
accept  B.  as  his  sole  debtor,  and 
.  take  his  acceptance  in  satisfaction 
of  the  debt  due  from  both :  Held 
further,  that  such  an  agreement 
and  receipt  of  the  bill  would  be  a 
good  answer  to  a  suit  by  way  of 
accord  and  satisfaction ;  and  that 
the  feet  of  B.  having  had  the 
partnership  effects  left  in  his  hands, 
and  having  agreed  with  A.  to  pay 
all  the  partnership  debts,  was 
evidence  of  an  authority  from  A. 
to  make  such  agreement  on  his 
behalf. 

After  a  rule  for  a  new  trial  had 
been  granted  on  the  above  grounds, 
A.  also  became  bankrupt,  but  C.  did 
did  not  prove  his  debt  under  the 
commission.  A,'s  attorney  having 
carried  down  the  record  by  pro- 
viso, C.  applied  for  a  stet  pro- 
cessus, alleging  that  he  could 
derive  no  benefit  from  proceeding. 
The  Court  refused  to   interfere. 


Thompson  ▼.  Percivaly  Hilary  T. 
4,  W.  4*.  Page  925 

2.  One  of  several  partnet*  in  trade 
who  pays  money  on  account  of 
bis  copartners,  cannot  maintain 
an  action  against  them  for  contribu- 
tion, on  the  ground  that  he  made 
such  payment  not  voluntarily,  but 
by  compulsion  of  Saw.  Sadler  v. 
Niaon,  4  W.  4.  936 


PART  OWNER. 
&*  Banker,  2. 

l       PAYMENT. 
See  XnsojMjrc*  Broker. 

i 

PAYMENT  OF  MONEY  INTO 
COORT. 

<S&  Practice,*..^ 

-     .       •  - .  '  •  i '    • 

PENAL  STATUTE.. 

.     .   See  Diama^s.  > 

PENALTY. 
See  VEtrto*  Atro  Vxrdeb,  1. 

PtEAlJlNG. 

See  Bicl  of  Bxchaitok,  1-    Boko, 
3.    Corporation.     Covbjnakt. 


1 .  In  declaring  on  a  judgment  i  _ 
in  vacation,  on  certificate  by  the 
judge  at  Niai  Prius  for  immediate 
execution  (under  I  W,  4.  c  7.  *.  2.) 
the  day  of  signing  judgment  should 
be  stated  according  to  the  feet, 
and  not  laid  as  of  the  preceding 
term* 

But  it  is  enough  to  set  out  the 
judgment  as  it  appears  on  the 
record;  the  certificate  need  not 
be  stated. 

The  posted,  however,  fa  ?Uqh  a 


case. 


,l)/Jt  I/.. 
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V  cbm^ Anoufrfvb©  so  framed  th&t  the 

jtnjgplient  may  appear  to  be  war- 

i  jj-ahte&tyithe!  jtaevioBs  finding  of 

.ii  i 'Bat  Jffhen;  oai  Jiui  4iei>  record 
j  >  pleaded  t«n  dotation  .recognizance 
i>etffbail,ijAei>postes,  *fc>wti . to  the 
i  Court  iproVedl-  fettfoneoii»  in  >  this 
.v  reaped,  lew*  wa«  given*  to  amend 
'»i*»t ;  the  defendant*' »  ako^  having 
leave  to  plead  de  novo. 

Serable.  that  the  Court  would 
have  alloweMhe  errdr  in  the  de- 
claration to  be  amended  without 
permitting  ihe  defendants  to  plead 
again.  Engleheart  v.  Eyre  and 
Another,  TMlWW)  Page  68 
2.  Declaration  of  Easter  Term,  1831, 
on  4Mtf^&fc>fc**il  ^^fte  as- 
signees of  the  sheriff  against  W., 

sureties,  aft^r, ,  stating  the  condi- 
tion, assigned  as  a  breach,  "  tliat 
although^ jthe^avyj  iras^removed 
into  R.n.  by  re.  m.  Io.'  returnable 
in  Michaelmas  Term,  1829,  at  the 
instanid  omT3,ihel^hdntiff  in  re- 
plevin, yet  he  did  not  prosecute  his 
suit  with($ktt>4i6}  mthotU  delay. 

Plea,  first,  that  by  the  re.  fa.  lo. 
the  sheriffywaf  /commanded  to  re- 
cord the  plaint,  to  have  the  record 
P9  tbeoejtfb  4fty*nfcB**¥d  tfjpre- 
fix  the  same  day  to  the  parties,  that 
they  mighty  re^dVjto  proceed  in 
the  said  plaint ;  that  ?P.,  the  plaintiff 
tnki*fcplet  in^appeatediniooanbtt  fefefe 
jet  wen*  «ob  wa»*eady  etCFftfocefcd 
in  .  the    suit, .  and  prosecute  the 
Name'  with  bnVt'Vuitf*  WJthbtit1  HeJ 
^fe^buU^thit  the  #6w  ^Yaintiffe  Uid 
•>>»dt  :»Wie#I  '40:  thej  finer*  ie- 
<-tUrned>w  tfte're.'  ft,  to.,  amongst 
L  'Vttlier  thing*,  that  foe'  had  prefixed 
'J'fte-ttfafetiajr  to >  the  parties,  that 
^^Tie^yinignt'bfere^dyttieTe1 16  pro- 
ceed in  the  said  plaint.  .   It  then 
'Jif4v*r*e*  thkt  IK'was  alwkys  teady 
Mko prosecute' iris ^lafet  with  effect, 
^ttna-wfthottttfifcy,  ktA  would  have 
done  so  if  the  defendants  in' re- 
*  ^it'(thh  noW  <tfifa\my  had 


appeared. ,  Ta  Kbld  fklda  there  was 
a  general  demurrer. 

The  seeondf  plea:  stated  tfiat  the 

sheriff,  in  pursuance  of  the  re.  fa. 

lo.,  recorded  the  plaint,  returned 

it,  prefixed  the  day  of  the  return 

to  both  parties,  and  sdniinoned  the 

now  plaintiff's  to  appeal;  in  K.  2}. 

toproceedTn  the  jplaint V  and  that 

W:y  the'  plairitiff*in;  fejplevin,  was 

ready   to  proceed  tiirt  the  now 

-  plain tflft  <Kfl  hot  dppetf.  'AebTica- 

A  tUm^th^tne'sherl^M  tibt  sum- 

'',  Won  tfie^nbw'  pontiffs J  W  Appear. 

pRejbitiflerVfty  V^  !of\sto^eli that 

•'tke^tferiflS;  before"  ttie1' Assign toent, 

;  vreletirhea:p  tb  the  re.1  flu  .lb.  that  he 

^/TO&'breflfcefl'  a  day  to  the  "parties 

^tharthejfShfeht  tt'Te'rfdV  to  pro- 

v'cMd  'in ^e.ltonitr,  General  de- 

4timrrer/.  '■     ,"   J^    '"       ' 

:"  'Held  'first^that^ plaintiff ;  in 

•retftevlhV  wiii*  dees'  tiot  use  flue 

'  'ffifigence1  in  probecilUng  ihe  strit, 

ulsgnilyf  6f'k  breach  'of  that  part 

1  bt  the  co6dlt3oh  of  thehorid  Which 

;!t  requires  Him  io  prosecute"  without 

"  delay/  eten  though  ifrumy  not  ap- 

{   peai  tliat  the  suit  4s  determined. 

.Secondly,  tafltonjttng'  thkt  upon 
1,1  the  re^ff cation  to  the  second  plea 
,;  ft  was  to  be  assumed  that  the  now 
1  piamtflJ£  were  not  summoned,  (and 
1   senible,  that  in  the  present  action 
J  ^h^rwere  not  estopped  from  alleg- 
•'m^this^stJn  asit  appeared  by  the 
>'  ^lek^.'tUt  the  re/&  Id.  contained 
"a oltectibtr iheffecf  to summon  the 
*■  nWptaratinfy  W.y  the  plaintiff  in 
•.replevin,' whs  not  responsible  for 
k:  Wdefkdlttrf1  ihe  sheriff,  or  guilty 
of  delay  in  that  suit  by  reason  of 
^'the1  sheriff 'having    neglected  to 
Serve  -a  summons.     Harrison  and 
'■'  Another  assignees  v.  Wardte  and 
-  Others,  T.  S  Wl  4:         Page  147 
3.  Trespass  for  breaking  and  enter- 
ing two  closes   of  die  plaintiff. 
1  Plea,  that  the  said  closes  in  which, 
&c.  were  from  time  immemorial 
parcel*  of  a  waste,  and  that  the 
defendant  had  ^a  prescriptive  right 
e  2  of 


Mil 
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of  common  in  the  waste,  and  en- 
tered at  the  times,  when,  &c.  to 
«ee  his  right  of  common  thereon ; 
and,  because  the  doses  in  which, 

*  &cv  were  wrongfully  separated 
from  the  residue  of  the  waste,  he 
broke  down  the  gates*  Replica- 
tion, that1  Me  aatof  closes  in  tehich, 
-&c»'  at  the  said  times,  were  not 

•  'wrongfully  separated  from  the  re- 
>  sidue  of  the  waste,  but  continually 

for  twenty  years  and  more,  and  be* 
i  fore  the  first  time,  when,  Ac-,  had 
been  and  were  separated,  and'  di- 
vided, and  mcbeedfinm  tha-refcidue 
of  the  waste,1  tend  occupied  and  en- 
joyed daring  thai  time  m  severalty. 
Beioindertrarersedthi*  averment, 
and  'issue  w*e  joined  thereon  i 

Held,  that -the  allegation  in  the 
replication  *"  that  the  said,  doses 
In  which*  &c>.  ft*  twenty  yearn*  and 
more,  had  been  inclosed  from  the 
residue  of  the  wasteland  etijoyed 
in  severahyv"  was  >  divisible,  and 
gadssW  by  tpniof,  thai  atag  part 
of  the  dose*  in  which-  the  tres- 
passes were  committed  had  been 
so  inclosed  for  that  period.  Tap- 
J   k#  v.    Wamumpht,  T.  S  W.  4. 

Bsge  S95 
4u  Declaration  stated,  that  an  iron- 
■  ftmndwry,  messuages*  and  cranes, 
-  boilers,  and  other  machinery,  &c, 
-which  were  described,  were  in  the 
possession  of  plaintiff  %  tenant, 
'  the  reversion  belonging  to  plaintiff; 
and  that  defendant,  contriving  to 
injure  plaintiff  in  his  reversion- 
ary interest,  while  he  was  such 
reversioner,  broke  and  entered  the 
swdfounderies,  machinery,  Sfa.  and 
meeemoffee,  with  the  eppurtenances, 
crams,  toilers,  &c.  tore  op,  broke 
down,  and  prostrated  the  same; 
eeiaed,  carried  away,  and  converted 
the  machinery,  &c,  and  the  cranes, 
boilers,  frc,  affixed  to  plaintiff's 
reversionary  interest,  and  scattered 
and  spread  the  same  with  rubbish, 
and  greatly  injured  the  said  rever- 
sionary estate*    Flea,  not  guilty. 


At  the  trial  It  appeared  that  the 
plaintiff  had  no  right  to  the  fix- 
tures :  Held,  nevertheless,  that 
enough  appeared  on  this  dedar- 
ation  to  support  a  verdict  for  the 
plaintiff  for  unnecessary  damage 
done  in  removing  the  fixtures,  of 
which  proof  had  been  given.  Hare 
v.Horten,  W.±  W.4.  Page 715 
5*  Vendor  covenanted  under  seal  to 
vendee  that  he  would*  on  or  before 
the  SOth  of  November  then  .next, 
deduce  a  good  title  to  the  premises 
sold  t  and  would,  on  or  before  the 
8th  of  January*  execute  a  proper 
conveyance  for  conveying  the  fee 
simple ;  and  it  was  stipulated  that 
the  conveyance  should  be  prepared 
by  and  at  the  ex  peace  of  the 
vendee;  and  fnrtheiv  that  if  the 
vendor  should  not  verify  the  title 
to  the  vendee  or  his  agent,  by.  pro- 
duction of  deeds,  &iu*  atNerwich, 
Z^Bsvor  I»ndon>  before  the  30th 
of  November*,  the  agreement  should 
be  void. 

In  an  action  of  covenant  by  the 
vendee,  two  breaches'  were  .as- 
signed t  first,  that  the  vendor  did 
not,  on  or  before  .the  £Qbb<ef  No* 
vernier,  deduce  a  good  title;  se- 
condly* that  thedefendant did  not, 
on  or  before  the  8th  of  Jomuoxy, 
execute  a  proper  conveyance. 

Plea,  first,  that  the  vendor  did, 
before  the  SOth  of  November,  pro- 
ctuoe  and  shew  divers  deeds,  in 
part  deducing  a  good  title,  and 
that  until  and  upon  that  day,  he 
"  was  ready  and  willing  to  produce 
and  show  to  the  vendee  other 
deeds,  completing  such  title,  and 
would,  on  or  before  that  day,  have 
produced  such  deeds  to  the  vendee 
or  his  agent  attending,  whereof 
the  vendee  had  notioe,  but  that  he 
would  not  by  himself  or  agent 
attend:  Held, on  special  demurrer, 
that  the  plea  was  bad,  inasmuch 
as  the  vendor's  covenant  was  ge- 
neral, and  therefore  the  facts  stated 
were  no  excuse  j  audi  that,  if  the  co- 
venant 
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venant  covid  [be  read  a*  ^ualiied 
fay  the  subsequent  stipulation  as 
to  place,  the  plea  ought  to  have 
averred  notice  to  the  vendee,  at 
which  «f  the  three  place**  the 
.vendor  would  be  ready  to  produce 
his  deeds. 

Plea,  secondly,  to  the  first 
breach,  that  by  a  subsequent 
agreement  made  before  any  breach 
committed,  the  time  for  deducing 
title  t)ad  been  enlarged;  and  that 
the  vendor  was  ready  to  dednce 
title  within  such  enlarged  time. 
Thirdly,  the  defendant,  pleaded 
a  similar  agreement  after  breach, 
fend  that  the  plain  tiff  accepted  such 
agreement  as  a  substitution  for 
the- former,  and  as  a  satisfaction 
of  the  damages  resulting  from  the 
breach;  and  that  defendant  was 
ready  to  fulfil  such  agreement,  but 
plaintiff  refused,  Sttk :      . 

Held^  on  special  demurrer,  that 
the  second  plea*  was  bad,  fa  not 
stating  the  new  agreement  to  have 
been  wider  seal*  -  Leave .  given  to 
amend  the  third  plea  by*  stating 
the  new  agreement  to-  have1  been 
in  writing ;  but  quaere,  if  it  were 
«o,  whether  the  facts  amounted  to 
a  good  accord  and  satisfaction. 

Plea  to  tile,  second  breach  of 
covenant,  that  the  vendoruntil  and 
on  the  8th  of  January,  was. ready 
and  willing  to  execute  proper  con- 
veyances, and  would  have  executed 
the  sanie,  if  the  plaintiffs  would 
have  prepared  *nd  tendered  them, 
but  that  be  >did  not  do  so- 

Replication,  that  the  vendor  did 
not  deduce  a  good  title,  wherefore 
the  vendee  did  not  prepare  the 
conveyances. 

Rejoinder,  that  although  the 
vendor  within  a  reasonable  time 
before  the  8th  of  January,  was 
ready  and  willing,  and  offered  to 
dednce  a  good  title,  so  that  the 
vendee  might  before  the  8th  of 
January  have  prepared  and  ten- 
dered conveyances  •  whereof  the 


vendee  had  notice*  yet  the  vendee 
refused  to  have  such  title  deduced, 
and  discharged  the  defendant  fnem 
deducing  such  title* 

Surrejoinder,  that  the  vendor 
was  not  ready  and  willing  to 
deduce,  &c. 

On  general  demurrer*  Held, 
that  upon  this  breach,  the  matter 
pleaded  by  the  vendee  was  no 
answer  to  .the  pleas  of  the  vendor, 
and  that  tod  latter  was  entitled*  to 
judgment.  •  Bffpingall  v,  Lloyd, 
XL*  W**i  Page  742 

6*  A*  being<  arrested  and  in  custody 
of  the  sheriff  at  the  suit  of  jR, 
upon  a  writ  indorsed  "oath  for 
76/-;"  0*  in  eonsidemtion  of  B. 
discharging  A%%  undertook  to  give 
his  promissory  note  all  «jx  mtnths, 
"ftr  10**  in  the  pound  foe  the 
debt,"  an  the*  arrival  of  the  dis- 
charge: 

Held,  that  this » 'Sufficiently  ap- 
peared to  be  aproiwae.  to  pay  10s. 
•in  the  poond  upon  the  debt  -for 
-  which  A  was  arrested  and<then  in 
custody,  and  wa*  property  declared 
on  as  such/?  • 

Held  also,  thatthc  sum  mdprsed 
on  the  writ  was  sufficient  evidence 
of  the-'  amosnt  for  which  A*  had 
been  arrested*  Aed  that  no  de- 
mand ef  the  note  was  necessary 
to  enable  plaintiff  to  commence 
this  action.  .Brown  v.  JDmm>  Mi 
±W.At<  848 

7.  By  a  contract  in  writing  between 
.  plaintiffs  (three  executors)  and 
defendant  (testator  a  heir  at  tew), 
after  reciting  an  agreement  ef  all 
the  parties,  that  certain  goods  of 
the  testator  should  be  sold,.. and 
that  S.i  one  of  the*  executors  and 
rjkintifnv  should  receive  the  pro- 
ceeds for  and  towards  pavment  of 
the  testators  debts;  defendant 
agreed,  that  if  he  took  possession 
of  the  said  goods,  he  should  pat) 
to  S.  the  value  thereof,  or  give 
security  for  such  payment,  en  of 
before,  &c  One  of  the  plaintiffs 
e  3  and 
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and  the  defendant  also  undertook, 

if  the  proceeds  of  the  testator's 

personal  /property^  should  ifot  be 

sufficient  for  payment  of  the  debts, 

to  raise  and  'pay  to  S. ■'*  sufficient 

[   sum  to  triable*  him  to- discharge 

:  thetn.  'Defendant  took  the  goods 

/first  mentioned,1  but  did  not  pay 

fir'  fhemv  or  frif e  security,  and 

:  afterwards,  fmdfagNtha\;  they  were 

more  than  he  wanted,  lie  made  a 

'  verbal  agreement  With  the  pfein- 

'    tiffs,  tW  he  rfhotrld detect  %o  much 

*     of  the1  goods  as  he  wished  for,  and 

-    been  apprtvbed'  dt\   atid1  that-  the 

residue  Should'  be ■  tdken  and  bold 

:    by  the  pkintimv    H&  afecevdtbgly 

•   sefedted    and    took    such  goods, 

Seeing  of  a  smaller  ^ue  than 
ose  first  Bargained 'fbr,^  bti«  did; 
not  pay  for  theni:  Plarotfft  as: 
executor*  toot  the1  residue1 1  ■ '  • 

Held;  that  stappoSihfc  the  action1 

to  he '  grounded  on  the  '  written 

contract,   &.  wast  named  therein 

'    merely  as  the  agent  of  the  plain-: 

tiffs,  and  therefore  fcaat'tbeyVeed 

nbt '  declare    Specially  Ufpoi    the 

'    contract  to  pay  the  money  to  him, 

Sertible1,  per  Denman  G.  Jv  andj 

Purhb  J.,  that  the  second  contract 

'    might  be  considered  ds  substituted 

for  the  first,  atid  fornwng  a  "new 

and  distinct    ground    of   action, 

Pearson  v.  Pearson,  M*  4  W.  4> 

Page  85SI 

&    After  the  passing  of  the  act  fot 

the  uniformity  of  process,  2  W.  4> 

t.  99.  which  directs,  « that  all' perf 

sonal  actions,  where  it  is  not  ini- 

tended  to  hold  the  defendant  t^ 

bail,  &c.  shall  be  commenced  bj 

writ  of  summons ;"  an  executrix 

pleaded,  to  an  action  of  assumpsit, 

plene  administravit,  and  no  assetp 

on  the  day  of  exhibiting  the  bill  of 

the  plarntiff.     The  plaintiff  in  his 

replication  tendered  issue  in  the 

words  of  the  plea  s    ■ 

Held,  that  the* words  etfhibitin* 
the  bill  upon  these  pleadings  meaift 


thd.  etsmttieiicebeMt  of  "th4  suit, 
'  by  writ  of  sutrimone  an*' root  the 
fllingoCtb^deG]flT»ttowT«ndthtre- 
fore  tfefMf  eVidenee"o£  |*ayw«nts 
>  made  by  the  executrix  between 
the  timer  of  luh^  out  tbe<  writ  *and 
the  fflirig  of  tfee'deGiaraTitri,<was 
inadmissible*  "JfoarfV.  Mflfyanj  H. 
±W4,  *  ^  '     Pa£e  10S5 

.i  .       >•:  •   -  •?  -.    •      .1  .     :    I-  ...     -    -. 

,    .poancHiU)., 

'l*'l     Jilt      .'moOI        l)MJ,      .".I     fc.J.Vj..      ./      . 

'""  '' 'P6ott  iftf fi.'"'"  ■"  " 

-Wi    T  i/  ill     .    i   '     J  »i*T    i»    <  .■/••••» 

/By  a'gfcmt  of  tf.'lvTeriwwg'thabthe 
'-    Qkd*w  Water  o  WW  i&naamy 
- ' >  •  had'  undertake*  wor-h»i&ri  s«ft>ly- 
•'   ingi  iftxtminmerj  Afe  witk>  water, 
• '  and*  had petitioned  ofch^^owli  for 
l*ertyto  nis*  a  ^rt«itt"t(ia«4  or 
•basin  and  4\d!>*pwA>ik>&t<Jmiesfs 
park,  and  to  lay  ifiaJ^s^thpcaMffo  the 
/     patk^o^d^fi^n.^Ws^neifor  the 
'  purpwe'  alwesaid^f  artdi  thatv  the 
:  surveyor   genera*   bad   reported 
1    that  the  said  wwdehiattteg  might  be 
"    con^ettJene  tw:hf*<m}e*yviaiid  to 
teany  of  his^  wpftjactsV  add'orna- 
-  mental  to  the  {>a#ki;  Ui«  Kieg^pve, 
'granted  and  assigiyed  to^the\com- 
v  panyan4  their  ^uceess^ra.ttee^ said 
canal,  &c.  to  be 'converted -into 
reservoirs  and  to  be  used  and  en- 
joyed by  them  as  such,  for  the 
purposes  aforesaid;  during  the  royal 
pleasure.  Liberty  was  also  granted 
them  to  break  up1  the  ground  at 
all  times  through  the  said  park,  for 
laying  therein.  ,pipes  or  mains  to 
and  from  the  old  pond  and  canal 
for  thff ^  purposes  ifcffesaid,  making 
good  the  ground  so  broken  as  soon 
as  possible.      Certain  conditions 
wet*  ridded,  prefetriWog^^  direc- 
tion in  which  the .  pipes  should  be 
carried,  the  brdatttlrot  ground  to 

be 


POOR  RATE. 


PRACTICE 


W 


be  broken,  Ac.  The  company  were 
to  supply  St  James's  palace  at 
reasonable  rate* ;  and  toe  ranger 
was  empowered  to  supervise  all 
the  .company's  works  in  the  park 
and  order  them  to  rectify  and 
reform  the  same  if  not  done  ac- 
cording to  the  conditions. 

The  company  took  the  basin 
and  pond  in  pursuance  of  the  war- 
rant, and  made  a  reservoir,  into 
which  they  conveyed  water,  and 
laid  pipes  communicating  with  it 
for  the  purposes  aforesaid.    They 
subsequently  made  expensive  im- 
provements in  and  about  the  re- 
servoir, on  the  requisition  of  the 
crown;  and  they  were  never  al- 
lowed to  alter  or  repair  it  but  by 
leave,  and  under  the  inspection  of 
the.  crown  surveyor,    They  pay 
no  rent  and  are  paid  for  supplying 
the  pake*,  as  well  a»  other  resid- 
iieoces*  •  The  ranger  is  rated  to 
the  poor:  for  the 'herbage  growing 
i<>  oir  die  surface  of  the. soil  an  the 
,     ps*k>  inductiag  that  under  which 
■>  •  the  pipe* pass :  . . 

•  Hdid,  first,  that  the  company 
were  rateable  as  occupiers  of  the 
reservoir;  secondly,  that  they 
-were  rateable  for  the  occupation 
-  of  land-  below  the  surface  of  the 
soil  by  their  pipes,  though  another 
:  person  was  rated  for  the  herbage. 
The  King  v.  The  Governor  and 
Gcmpsmp  #  the  Chelsea  Water 
Works*  T  3  W.  4.  Page  156 


POSTEA. 

See  Pleading,  1. 


POWER. 
See  Leas*,  «,  5. 


■  •■  POWER  OF  ATTORNEY. 

h  ,  .  i'     ■ 

&JelCop^¥oirp,  5. 


PRACTICE, 
See  Indictment,  I.    New  Trial. 

1.  Sections  87,  88,  of  the  first  Ge- 
neral Rule  of  Hilary  term  2  W.  4. 
relating  to  the  discharge  of  prison- 
ers in  the  custody  of  the  marshal 
of  the  King's  Bench  and  warden 
of  the  Fleet,  who  ate  supersede- 
able,  apply,  only  to  persons,  within 
the  walls  of  the  respective  prisons, 
digger*  *~Br#t>  Cl#h  5T-  3  W. 4. 
Page  455 

2-  The  Uniformity  of  Process  Act, 
2  FT.  4>,  *39.  Sched.No.  4^  re- 
peals sect.  24.  of  the  first  General 
Rule  of  Hikiry&zrm  2  W.  4. ;  and, 
therefore,  if  a  party  held  to  bail 
.,on  a  capias  do  no*  put  in,  special 
,  bail  within,  eight  4ays  after  exe- 
cution of  the  process  upon  him, 
including. the  day  of  such  exe- 
cution* the  plaintiff,  immediately 
on  the  expiration  of  that  time, 

.  jnay  put  the  bail  bond  in  suit. 
Bihry  v.  Bowks  and  Tyao  Others, 
T.SW.k.  460 

3.  The  7  &  8  G.  4.  c.  30,  *.  41., 
which  directs  that  actions  brought 
for  any  thing  done  in  pursuance  of 
that  statute,  shall  be  tried  jq  the 
county  where  the  fact  was  com- 
mitted, applies  only  to  the  case 
of  parties  exercising  particular 
powers  conferred  by  the  statute. 

In  an  action  against  justices  for 
falsely  imprisoning  the  plaintiff  on 
a  charge  of  feloniously  beginning 
to  demolish  a  bouse,  contrary  to 
the  act}  the  Court  granted  a  rule 
to  change  the  venue,  on  a  sug- 
gestion that  a  fair  trial  could  not 
be  had  in  the  county.  Thomas, 
GenL  v.  Saunders  and  Another, 
T.  3  W.  4.  462 

4*  Payment  of  money  into  court  on 
a  count  on  a  promissory  note  pay- 
able by  instalments,  is  only  an 
admission  by  the  defendant  that 
money  to  the  amount  paid  in  was 
due  on  the  promissory  note;  it 
e  4  does 


Mi      .OTVIAHHAV 


PRACTICE. 


sdjtoftl  notrfaafttbatStatoilie  of  Lirolt- 
*  ,Mip«^Srm^fui>th«\  anm-tiaimed 
Idfctofarftiue  on  the  same  note.  Rrid 
ana  Another,  Executors  v»  Dickens, 
Jf*iJft4»  „  ..  ,.  Page  499 
t.  WnWe'a^ueV-trtaHa  granted  on 

4  ftyft^Vtf  C08*>  iB-JUown-caMS*, 
the  costs  occasioned  by  the  cause 
being  made  a  remanet  are  in- 
cluded!    Robinson  v»    Day,  M* 

Pfe*  fT.  4..>;i*T.;:^-/7  814 

6.  After  the  Uniformity  of  Process  t 
Act,  2  Jf.4»  £.89.,  the  Court  di-  \ 

to  sign  ^ >!tma?b{ll  oTMftffiM»t, 
uinna/^u^.o^n^uwad,  before  tfrej 
>  4^^  fWl»?Mtife: $  *e00itti»en*ed,  I 
£  ATAMUJWf  J^n^bajwibjMthel 
f -„AiMu«^9f  limitations,^  2<fr«<*  v., 

?7-j  Wwdart  in,  ajMftc$iott  fcr^tfd*, 

;  ;i^'tf  ^aofcieeaf  triaj^jgnod  a  paper, . 

r   Ja  .^ich^ftftet.riQitwg.iU^ plain* 

^.  ,tiif  ft*4  Cq^qiflfi.^ii.dafeudhnt's: 

j    ;*#i,lt*ff  Jjnuflpi*.  **4  making  an; 

*•?  «K9W»:M»*ty  prdpeedinga,.  he 

( jiAWfcotUcfe  ^blflgy  t   Held, ;  that 

v  .-  \hl*  was,  ^positive  iwdatfaking  by 

l>xo4«^lanWalpajf  the.€ast#.>   . 

^ivh    Plaintiff  in  such.a.qcsQ.hffying 

stayed  proceedings,  but  defendant 

not  paying  the  costs,  the  Court 

Will  enforce>  performance  of  the 

agreement  on  his  part  by  rule. 

TaTdrtio'  vi '  B*»kt    M.  4  W>  4* 

880 
$.  On  application  to-the  Court  by  a 
sheriff  under  sect.  6»  Of  the  Inter- 
pleader Act,  a  third -party  served 
with  the  rule,  and  not  appearing, 
is  barred  by  sect.  3.  from  further 
prosecuting  any  claim'  todugftt  in 
-  question  by  the  rule,  as  well  as 
where  such  application  is  made  by 
a  defendant  under  sect*  1. 

The  Court,  on  such  application, 
will,  on  proper  grounds  shewn, 
order  the  sheriff,  or  the  execution 
creditor,  to  pay  to  a  third  party 
appearing  and  Successfully  prose* 
touting  his  claim,  his  costs  of  such 
appeaiianee*  •  .J?ord  v.  Diliep,  Af> 
J  c*  W.  4.  885 


Qi  Issue  was  *  tfitef ti<  lh-a  oftse  in 
■  Bam*  tarn*  18fi7»  and- docketed 
according  to  the  pflertke-  of  4he 
office  of  judgitientftw  The  pkriatirf 
in  18fl8  recovered  dtuaagea  and 
ccalft,  and  entered  final'  judgment 
on  the  imU,  btot  the  judgrtieat,  ao 
cordMg**a>pmctke  said' to  have 
prevailed  for  100  years,  was  not 

■  tloctotodasrBquir^by^^fc^  W. 

■  andifc<\20*/2i  On application  to 
the  Court  in  Hilary  torn  1894b  to 

..  crder  the  judgment  to  be  docketed 
r*  nunc -pro  tuner  Hdd,  that  the 
*  •  .*  Court  had  -no- power  to  make  such 
♦-  order,  r  Apwfa*  >v.  Watt*  ff* 
>  4  W.**    .  Page  1C56 

IV:  In  a  *au*e  decided  by  th*  judge 
•  bf- ra  inferior  court  on  a  writ  of 
trial,  this  Court  wiM  hear  a  motion 
for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence, 
though  the  damages  were  below 
20t»  Tavhf>v:H9lfteiB*4>W>tA069 
Mi  A  motion  calling  upon  an  attor- 
ney to  answer  matte**  allied 
against  him  on  affidavit  affecting 
his  character,  ranst'be  made  by 
a  barrister.  Pitt  Ex  parte,  H% 
4  Ws  4.  1078 

12.  The  rule  n>f  tout*  flH.  T.  2*  3 
G.  4.  requiring  that  on  all  bailable 
mesne  ptteeSj,  the-  defendant's 
place  of  abode  and  addition  shall 
be  indorsed*  is  in  eflact  repealed 
by  Btat.  3  W.  4*  *  Sk  and  there- 
fore the  want  of  such  indorsement 
is  no  objection  to  a  capias  issued 
under  that  statute,  ancfin  the  body 
of  which  the  defendant  is  described 
as  "  Q.  P.  of  the  city  of  London." 
An  affidavit  to  hold  to  ban*  for  a 
debt  stated  theifcin  to  be  due  to 
Ak  and  B.  is  good,  though  the 
plaintiffs  are  partners,  mad  ara  not 
stated  ta  be  so  in  the  affidavit. 
BodjMdT.Padmtm,  H.  4  W.  4. 

1095 
IS.  Defendant  in  a  cause,  being  ad* 
viscid  to  pay  48/,  iacto  canal,  ga*e 
his  attorney  S0£  for  the^tpose 
of  making*  such  payme*^*wiich 
was  done.     The  attorney  after* 

wards 


PRACTICE. 


QUO  WARRANTO,      ltift 


wirdr  delivered  his  Mi  to  the 

C*fe^  rtW^ncltfdinf  the  48*.,  and 

'  tmk  ui*atfoti  tnore  than  one-sixth 

was  taken  off.    The  attorney  then 

'   dsM  to  add  the  48C;  (which 

'  wauhl  have  made  the  deduction 

-  lets  than  'one 'shtth),  staling  that 

-  the  item  had  been  inadvertently 
*   TMMtf  e&  .-••«.■ 

Qtt*re,1  whether  sadh  tola  was 
chargeable  as  a  &sbui*einent'by 
the- attorney,  but v 

Held,  that,  «t  att  «*enss>  the 
attorneys  net  having  treated  if  as 
a- disbursement >*n  msJnhgont'his 
biM,'oddld  notdatfn  to  insert  it  as 
fctichy  fer  the  purposes  ef  the  tax- 

-  Page  H06 

^ ..".-.  VpREMlUM,'" 

■j  ,  SerlamsMj  &>.    ^ 

.  J^IlTClPAt  AND  AtiENT. 
"lSfeBApicirti,  2. 

PRISONER. 
j£*  An*Bar»£. 

PRIVILEGED  COMMtWlCA- 
See  EViptiNCfc,  £. 

U   The  act  1  <WL  4,  <&  *l.  "to  im- 

-  prove  the  pruceedinga  in  prohibi- 
tion," does  not  enable  this  Court, 
where  a  patty  has  deciafed  in  pro- 
hibition and  succeeded,  to  grant 

•i    fc&nt   his  .  cost*  incurred   in  the 
-      Ecclesiastical  Court.     Ttmrmmd 
>     v*  Fctrtttjjr,  71  3  IF.  4.  458 

a  A-prohibibo&  caanptisshe  to  a 
<< '  court? martial,  after  its  sentence 
'-  tea  been  tatififed  by  the  King  and 


carried  into  executsstu  -  hrfthe 
matter  of  John  WuUtrPt*  M*  4 
W.4s  .  1W<B1 

PRQMIS^HX.i.QTJS.  /    , 

&f  PLEAttttb,  6V    '  pRAdtfici,  4. 

8*AMP,  %    '        '    '    1 


PROMOTION,  <     l  W8 

A'  quo  Warrafrtd  ttfcrthaltidtrwas 
ino^ed'ftra^Mnaiahbfficef  elected 

'»    by  balkftron  the  ground1  that  a 

'  large'  proportion  ;of' Hhe$! persons 
who  voted  wUrrf'no?  fbatified';'  but 
it  was*  not  *showif  for  whom  the 

'  votes  of  'these  persons  were  given : 
HeM^  tfiat  ton J  this  application 
the  officer  'could1  not  be  required 
to  prove  hfa  election  valid,  i>dt  it 
lay  on  the  opposing  parties  to 
show  (if  that  were  practicable) 

.  that  his  majority  was  obtained  by 
bad  votes.  Thfe  Ejna  V.  Jtfferton, 
>af.4  W.  4.  Tl  -855 


JtAtE. 
Sm  txw>8*mz  Act,  %  \ 

.      RECpGNI^ANCE.    ' 
tfee  Justices,  3. 

REGULiB  GENEAALEfi.t. 

467,  468.  816i  i— Mil 

REMAINDER. 
See  Dsvisje,  4, 


RBMANET. 

&C  PfiACTtOB,  5. 


RENT 


fair 


SESSIONS. 


SETTLEMENT. 


$£Nf  APPORTIONMENT  OF 
,',,    '     ,    See  Lease,  % 

REPLEVIN  BOND. 

•  •".■•■  See  Pl«abiwo,  2. 

i  ;f        ROAD. 

/  >  See.  IJighway,  lf  2.    Tojll. 

SESSIONS. 

.  See  Mandamus*  3,  4,  7, 9. 

Where  ft  has  been  Referred  to  the 
v  chairman  at  pessions,  on  an  appeal, 
to  state  a  case,  and  a  case  has 
afterwards,  on  certiorari,  been  re- 
turned to  this  Court  by  the  clerk 
of  the. peace,  purporting  to  be 
signed  by  the  chairman,  this  Court 
will  not  send  it  back  to  be  re- 
.  stajted,  or  -quash  the  certiorari,  on 
the  ground  of  the  chairman  having 
said  that  he  did  not  recollect  sign- 
ing the  case,  and  upon  a  sugges- 
tion by  the  attorney  for  one  ot  the 
litigating  parties,  in  an  affidavit, 
that  such  case  does  not  agree  with 
the  facts  proved,  and  that  depo- 
nent believes  the  chairman  did 
not  settle  the  case.  Rex.  v.  The 
Inhabitants  of  Matlock,  M.kW.  4. 
Page  88S 

SET  OFF. 

See  Attorney,  1. 

SETTLEMENT  —  by  Apprentice- 
ship. 

See  Stamp,  3,  4. 

I .  A  person  of  the  age  of  twenty- one 
years,  is  not  a  poor  child  whom  the 
parish  officers  are  to  bind  out  ap- 
prentice with  the  assent  of  two 


justices  wkhin  the  meaning  of  the 
56  O.  3.  c.  139.  Section  11  of 
that  statute  extends  only  to  inden- 
tures of  apprenticeship  of  poor 
children;  and,  therefore, an  inden- 
ture whereby  a  person  of  the  age 
of  twenty-four  is  bound  apprentice, 
part  of  the  premium  being  paid  out 
of  the  public  parochial  funds,  does 
not  require  the  assent  of  two  jus- 
tices. The  King  v.  The  Inhabit- 
ants of  St.  John  Bedwardim,  T. 
3  W.  4k  Page  169 

2.  Pauper  was  bound  apprentice  for 
seven  years  to  a.toeecnes-maker, 
and  served  his  matter  half  a  year : 
the  latter  then  railed  in  business, 
and  told  the  pauper  he  might  go 

.  and  work  for  one  J9L,  who  lived  in 
another  parish*  and  if  pauper  did 
not  become  troublesome  to  him, 
the  first  master,  or  to  his  parish, 
till  the  end  of  his  time,  ho  would 
give  pauper  his  watcher  The  pauper 
agreed  with  B.f  and  worked  for 
him  at  breeches-making,  by  the 
piece,  at  the  usual  rate.  B.  fre- 
quently carried  ^nisssuajges  be- 
tween the  first  master  and  the 
pauper.  The  latter  having  worked 
for  2?.  a  year  in  A'a  parish*  agreed 
(with  the  consent  of  his  6rst  Mas- 
ter) to  work  by  the  piece  for  C 
another  breeches-maker,  living  in 
a  third  parish,  who  gave  better 
terms.  '  While  he  so  worked  with 
C.y  his  first  master  came  to  see 
him,  and  again  promised  him  his 
watch  at  the  end  of  his  time.  The 
pauper  worked  two  years  for  C», 
living  in  C's  parish ;  ho ;  after- 
wards left,  and  his  first  master 
then  sent  him  his  watch*  The 
pauper  kept  his  earnings,  and 
maintained  himself: 

Held  by  Denman  C.  J.,  Little- 
dale,  J.,  and  Pattern  J  >  (Pqfke  J. 
dissentiente),  that  the  inhabitation 
of  the  pauper  in  the  parishes  'of 
the  second  and  third'  master  was 
connected  with  the  apprenticeship, 
and  that  be  thereby  gained  settle- 
ments 


I'll.' 


SETTLEMENT. 


•ix* 


?  men  t*  in  those  parishes.  The  King 

*  v; !  Tie  Inhabitants  of  Banbury, 
-i  T.3  JK.4v.  Page  176 
•©>  On  special  casey  the  sessions  found 

•  !  jfthat  JT»  JSL  by  indenture  in  1774, 
.. : was  pnft  apprentice  to  A  Air  and  in 
.  •  respect  of  W7s  estate ;  and  there 
1  uras  a  covenant:  by  P.  to  teach 
p  «/.  it  the  business  of  husbandry. 
-    The  <  indenture  was  executed  by 

•  the  parish  officers. and  W.  P.  was 
,  a  farmer,  and  tenant  to  Wn  who 
was   a   stocking-weaver.     J.  E. 
never  served  P>y  but  lived  with 
W.  lqng  enough  to  gain  a  settle- 
ment   by    apprenticeship,    if   he 
could  acquire  one  by  such  service. 
The  session*  not  having  found  that 
P.     ever    executed    tne    inden- 
I    tui>e,<OT  asogned  the  apprentice 
r    to,  or  assented  to  his  service  with 
W+,  it  was  keldrthat  a  settlement 
•  by  apprenticeship  was  not  proved, 
i .  73k  >ESna\VL  The* Inhabitants  of 
■i  >  8t,Gtrtkbart  Wfflsf  4  JF.  4.     939 


i  SETTLEMENT  ^^^r^i   . 

i Appellants  against  an  -order  of  re- 
\    mnyal^  to-  establish  a  birtb  settle- 
-  meat*  proved,  firsts  the  marriage 
•  of  ithe?  father4  and  mother  at  £,  in 
AprU  1749;   and,,  secondly,  the 
:    baptism  at  JL  of  their  four  chil- 
dren,' visw  a-  daughter  M.f  in  May 
,    1761 ;  a  son  J.i  in  May  1753;   a 
daughter  J7* :  in  January  1755  ; 
and  another  daughter  S.%  in  De- 
*  ember  1756) 

Held  that  the  sessions  were  not 

■     bound  to  infer  from  this  evidence 

.  that  E.    was  born    at  K     The 

:><JKingv<  The  Inhabitants  tf  Lub- 

benham,  H.  4  W.  4.  963 

I     SEtTEEMENt  —  by  Estate. 

i<An  order,  of  sessions,  quashing  an 
*i  *orde*.of  riemoval  generally,  is  con. 
,q.ibhurive:  eyidenbe  between  the  par- 
-  titties  so. she  appeal*  that  when  the 


order  of  removal  was  made,  the 
appellant  parish,  was,  npt  boupdto 
receive  the  pauper; '  bur  it  is  only 
primcl  f^qie  evidence  that  the 
pauper  was  not  settled  in  that 
parish ;  and,  therefore,  upon  the 
trial  .•£  (ani  appeal  between  the 
same  parishes  against  a  second 
of  removal  of  the.  same' party,  the 
removing  parish  may  show  by  parol 
order  evidence  that  the  first  order 
of  removal  was  quashed  on  the 
ground  that  the  paupeir  resided  on 
a  tenement  of  his  own,  which 
made  hin^irjeawHWe,  though  it 
did  not  confer  a  settlement,  and 
that  he  afterwards  sold 'the  tene- 
ment, and  thereby  became  re- 
movable. The  Ktng  V:  Tki  Inha- 
bitants of  Wick  Su  Lawrence,  M. 
4  P/.4.  Page  526 


SETTLEMENT  — ty  Hiri?ig  and 
Service. 

1.  Pauper  was  hired  for  a  year  as  a 
footman  and  groom,  by  a  West 
India  planter  residing  at  M.  in 
England  at  7/.  wages.  He  went 
into  the  master's  service  in  Fe- 
bruary, 1828,  and  in  May  follow- 
ing engaged  to  bind  khnseif  to  serve 
the  same  master  at  Berbioe>  as 
clerk  and  overseer,  for  three  years 
from  the  first  day  of  his  arrival 
there,  at  a  certain  salary.  Soon 
after  their  arrival  at  Berbice,  the 
pauper  entered  on  the  office  of 
overseer  and  clerk,  but  he  also 
continued  to  act  as  servant, 
and  lived  in  his  master's  house, 
and  did  so  until  the  following 
February,  when  they  returned  to 
England,  the  pauper  acting  in  the 
capacity  of  servant  on  the  home- 
ward voyage,  and  after  his  arrival 
in  England.  No  further  contract 
had  ever  been  entered  into  for  tie 
pauper's  service  as  overseer.  The 
master  paid  him  his  footman's 
wages  till  the  time  of  their  going 
abroad, 


&r 
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J-  «^road|  ,  and  on  their  return  home  f 
^paid*  him  20i   98  salary  for  the 
"v^erviqe  in  SerUce^  after  which  he 
^  ^ave  him  weekly  wages  under  a 
\  new  agreement ; 
^,    Held,  that  there  waB  no  dis- 
solution pf|  the,  first  contract,  and 
•:c  Chat    the  ,  paupe^   having  served 
,  .forty  dqya  under  the  first  hiring, 
J  gained^'  a  settlement  in  Jtf.     The 
^jffitigy*  %he  Inhabitants  of PucJu 
.ingha+n,  #  *  ff^4.        JPage  953 
St  A  female  of  full  age*  who  lived 
*   with  her  father  and  Wa*  the  main 
'support  of  his  family,  hired  ber- 
^   self  with  his  consent,  and  at*  his 
,  deslrej  to  a  farrotf?  in  a,n  adjoining 
J  parish  to  work  ut  weekly  wages 
,   during  h ia  han'e&jt ;  ajie  worked 
a,  for  him  under  thii^  luring  for  three 
..   weeks,    when    p^e,  received   her 
v    W^ge^    and    returned  home.    In 
I  die  ^fqllQ^bg  ^iutumii  she  again 
v  cuW^emlf  ty\  the  s^aipe  farmer, 
I  find^  sf rved.^im,  fo£  a  fortnight 
and  two  days ;  and  on  her  return 
home  she  gave  her  wages  to  her 
father,  who  expended  them  for 
>  the  met  of  hk  famiry. ;  Dni  both 
these  occasions  *hte  intended,  and 
was  expected  by  her  father,  to 
<  jreiuqp  tame,  as  soon,  as  the.  har- 
,    .VestvWrk  wa*  done.  (  The  court 
of  quarter  sessions  having  upon 
tbes$  fapts  found  that  the  pauper 
~    was  emancipated,  jreld  by  jDenqian 
.     C.J.,  Tjaujiton  and  Patterson  ^  J  b. 
{iMHedale  J>  dissentien,te),    that 
theyr   decision  waa  right.     The 
i     Kix$v.  ThtlnhrintanUQf  Ouiton, 

-  J&4  tV.A.  958 
&,  Pauper  on  the  16th  of  May,  .1811, 

being  in  the  local  militia,  hired 

-  huoateel£  to  the  colonel  of  his  regi- 

^jn«nt  to  serve  for  a  year,  and 

served  under  that  contract.    On 

-  the  4th  of  j!%,  1812,  the  regi- 
ment  was  assembled  for  training, 

.     ft£d  continued  in  training  till  the 

19th,  tof  V*y.    During  that  time 

.-    tW  pauper  was    under   military 

^  /control,    though    he  also  served 


the  colonel  as  an  in-door  servant* 
While  the  regiment  was  assembled 
he  received  pay  from  the  crown, 
and  also  his  wages  from  his  masters 
Held,  that  the  pauper  gained  a 
settlement  by  hiring  and  service ; 
the  fact  of  his  being  a  militia  man 
having  been  known  to  the  master 
at  the  time  of  the  hiring.  Ths 
King  v.  The  Inhabitants  of  St. 
Mary  at  the  Watts)  Colchester* 
ff.*W>4>.  Page  102S 

SETTLEMENT-*-.^  renting  a 
Tenement. 

1.  A.  rented  a  house  in  the  appel- 
lant parish  of  L.  aB  tenant  from 

.  year  to' year  and  died.  His  widow, 
a  fortnight  after  his  death,  told 
the  landlord  that  she  wished  to 
pay  the  rent  weekly ;  he  assented, 
and  she  paid  it  weekly  for  the  fol- 
lowing nine  months  when4  she 
quitted  on  a  week's  notice.  Two 
months  after  her  husband's  death 
the  attorney  for  the  respondent 
parish  (which  had  relieved  the 
widow)  told  her  she  had  a  right 
to  take  out  administration  if  she 
chose,  and  if  she  would  leave  it 
to  him,  he  would  do  whatever  was 
necessary.  She  assented,  the 
letters  of  administration  were  ob- 
tained, and  the  pauper  resided 
fortjr  days  afterwards  in  the  ap- 
pellant parish.  The  sessions  found 
that  the  administration  was  frau- 

\  dulently  taken  out  by  the  direction 
and  at  the  expence  of  the  respond- 
ent pariah,  for  the,  purpose  of 
settling  the  pauper  in  the  appellant 
parish  j 

Held,  that  as  the  widow  was  not 
only  entitled,  but  bound  by  law,  tb 
take  out  administration*  there  was 
no  fraud  in  the  transaction  which 
could  prevent  her  from  taking,  as 
administratrix,  her  husband's  in* 
terest  as  yearly  tenant,  and  there* 
by  acquiring  a  settlement.  But 
the  court  referred  it  back  io  the 
sessions 
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sessions  as  a  question  of  fact, 
whether  the  widow  after  adrainis- 
tration  granted,  continued  a  weekly 
tenant,  or  became  a  tenant  from 
year  to  year,  in  her  husband's 
right.  The  King  against  The  In- 
habitants of  Great  Glenn,  T. 
3  *T.  4.  Page  188 

2.    The  first  section  of  the  statute  1. 
JV.4.  c.  18.  which  enacts,  "that 
from  and  after  the  passing  of  that 
act,  no  person  shall  acquire  a  set- 
tlement by  reason  or  the  yearly 
hiring  of  a  dwelling-house,  build- 
ing, 8tc.  unless  the  neat  for  Uie 
same  to  the  amount  of  10/.  at  the 
least  shall  be  paid  by  the  person 
hiring  the  sam^,"  is  prospective 
only.     The  King  v,  The  inhabit- 
ants of  Ruthin,  Ti'S  PC.  *,      215 
3.    To  give  a,  settlement  by  renting 
a  tenement,  since  the  stat,  1  W* .4. 
*  18.  there  must  be  an  occupation 
in  fact  of  the  whole  dwelling-house 
or  building  of  whiph  the  tenement 
consists,  bu  the  party  hiring  the 
same;   tnu,  therefore^  where   A, 
took  a  lease  for  a  year  of  a  house 
,    consisting  of  three  floors,  at  the 
rent  of  40f.  per  annum,  and  after 
he  had  been  in  possession  three 
months  underlet  two  floors  by  the 
quarter,  at  the  rate  of  22/.  per  an- 
num, to  another  person  who  oc- 
cupied them  for  two  quarters,  the 
ground   floor    only    during    that 
time  being  occupied  by  A^  and 
in  all  other  respects  the  provisions 
of  the  6  G.  4.  c.  57.  and  1^  W.  4 
c.  18.  were  complied  with,  it  was 
Held,  that  A.  did  not  gain  a  settle- 
ment.     The  King  v.  The  Inhabit- 
ants of  St.    Nicholas,   Rochester, 
.   X  3  W.  4.  t  819 

4.  A  curate  licensed  by  the  bishop 
at  a  yearly  salary  according  to  the 
57  G.  3.  o-  9a  resided  in  ftie  rec- 
tory house  which  was  assigned  to 
him  pursuant  to  the  same  statute, 
and  was  above  the  value  of  10/.  a 
year,  for  more  than  forty  days  be- 
fore the  passing  of  the  59  G.  3. 


c.  BO. :  Held  that  this  was  zooming 
to  settle  within  the  statute  13  &  14 
Car.  2.  c.  12.,  and  that  a  setfle- 
ment  was  Gained  thereby:  The 
King  v.  The  Inhabitants  of^&U 
Mary,  Newingtoh,  Jtfl'4  W.  4. 
■*  .     [   Page540 

5.  A.  by  lease  deniised  a  house  apd 
land  to  B.  and  tf  ft>r  k  term  of 
years  at  16/.  per  annum n  There 
was  a  covenant  by  them  jointly 
and  severally  to  pay  taxes  and 
rates,  &c„  but  none  to  pay  rent, 
B.  occupied  the  whole  premises, 
and  paid  (he  rent  for  five  years: 
Held,  that?  the  demise  being  Joint, 
the  rent  tfas  payable  by  the  two 

tointly  and  'that  each  could  only 
>e  considered  ua  having  rented  a 
tenement  at.SJ.  a  year,  and  conse- 
quently thai 7?.  ditl  not  gain  a  set* 
,  tlement^' either  by  renting  the 
tenement,1  or  by  being  rated  and 
paying  rates  in  respect  of  it.  The 
King  The  i.  The  Inhabitants  of 
Great  Wahtoing,  IF.  4  ^.4.    971 


SETTLEMENT^  %  semngMn 

-  Office*  -■-      £-■  i/ 

In  a  parish  governed  b*f  tt  select 
vestry,  public  notice  was1  gtoea 
that  the  vdrtry  would  iflee^t  to 
eledt  an  organist*  fb*r  %•'-  nearly 
erected  chapel.  At  •  ttoe '  meeting 
C.  S.  was  eleoted,  and  H  was 
entered  in  the-  min-utea  of  vestry, 
that  she  w»b  appointed  organist  at 
60/.  J>er  annum.  She  performed 
the  office  for  several  years,  receiv- 
ing the  salary  half  yearly,  and 
residing  in  the  parish,  «Mt  on 
complaint  made  agamst  her  by 
the  congregation,  she  wm  dis- 
missed by  order  of  vetftrf  i  '  >■- 

Held,  that  the  office  of  organist 
so  held  by  C.  iff,  *aa net  8  jWblic 
annual  office,  by  which  *  settle- 
ment could  be  gained  under  S  W. 
k  itf.  c.  11.  *.  €,    ^  Kb?  v. 

^  r4# 


aV^E  WFf  8  ^OFFICER. 


tiij 


j,-'1,,VSbc  Arrest.  1. 


1.  Declaration  stated  ^Mefendant 
intending  to  cause  it  to  be  believed 
that  plaintiff  had  been  guilty  of 
wilfulty  getting  his  funis*  Und  pre- 
mises on  ftre,  said  of  the  plaintiff 
that  he1  hud  set  'fire  t6  his  own 
premises,   meaning  that    he  had 

**»  JPJtfe  ^J#ft  T&"9  fire 
to  the  premises,  which,  while 
in  hip  occupation,  t  •  haM  been 
destroyed  t>y  fire.  After  verdict 
for  the  plaintiff,  the  judgment  was 
■at  res  ted  dnl  ffifci  groirid  thai  (wil- 
fully setting"  his  owti 'premises  on 
(ire  was,  not,  except,  under  special 
circumstances,  d  crime  punishable 
by  law ;  and  the  Court  would  pre- 
jume>on)y  speb  tch?c^BM|t<p»t*sja8 
it  was  essentially  necessary  for  the 
.  plaintiff:  to  have  proved  i«  support 
of  his  declaration;  .  Svfeetappte  v. 
••JtasilUfrUV*.  \        <27 

^Declaration in  dander.     The  tee- 
l\cond  eoant  stated  that  die  defead- 
"•  <ara%  contriving)  and  mtendmsj.  to 
•  injure  die  plaintiff asashopwoman 
>  and  servant,  maliciously  spoke*  of 
herv  as  audi,  the  following  words : 

-  "<She  (Meaning  die  plaintiff)  se- 
f  jcreted  lsi6d.  under  the  till;  Mat- 
ing, these  sire  not  times  <  to  be 

■  robbed."  The  declaration  alleged 
as  special  damage,  that  one  -&,  by 
reason  of  die  words,  refused  to  take 
the  plaintiff  into  his  service.  After 
a  general  verdict  for  She  plaintiff, 

-  it  was  held,  that  the  words  in  die 
second  count,  if  actionable  at  all, 
were  so  only  by  reason  of  the 
special  damage,  and  therefore  that 
die  plaintiff,  if  entitled  to  recover, 
ought  to  have  full  costs : 

Held,  secondly,  on  motion  in 
1  ■  arrest  of  judgment,  that  the  words 


STAMP. 

in  that  count  Were  tio^'defttilsjfery 
in  their  nature,  and  tHerefbte  not 
actionable,  even  though  ;foIlt*wed 
by  special  damage.  AWfy  v/Fbr- 
tington,  M.*Wi±*         'Pfcge645 

SPECIAL  EASE^m.;'* 


See  Sf3sip#£., 


-i    1  i:f 


special  pA]rf^E.;;,'/ 

■['See  *8l Andi£r,  2. t: ''■'"'-» 


STAMP.      '    .  !■■.«. 

•         '      Will     '■'    '  .    '.  ' 

L  In  die  Stamp  Act<5£<GL>3. «,  184. 

Schedule  port  k  (title  Bill  of,  Bx- 

.  change),  which  imposes  'a  certain 

•  duty    na    bills  .  "^esKseeelmg*  i two 

.'  months   after  ■  date;  "  u  dip  :  date 

\  mean*  the  time  seacpresse^d  ortttie 
face  of  die  bill,  not  the  tutoeJwMen 
it  actually  issded..  Ahdfeithaugit 
by  section  12.  tf  a/bill  purpnrsfig 
to  be  payable  ati  two  months  *  from 

■  a  certain  time,*  .be  *  issued.  •  fafe&re 
the  oomraenccuaent  of  that  period, 
without  payment  of  a.  proportion, 
ate  duty>  the  maker  kdiaile  to  a 
penalty  t  vet  a<  bULaa -post-dated, 
and  bearing  the:  inferior;  stamp, 
corresponding  with  the' purport- of 
the  bill,  49  admissible  <in  evidence, 
being  on  the  fafce  of  it,  oodform- 
4Me.  to  the  8*hednle»     WtiHams 

.   VtJarrett,  T.  3  W.  4.  S2 

2*  A  promissory  ribte  payaWe  tA 
JL  B.  generally,  is y not  one'  pay- 
able to  bearer  00  demand,  endve- 
issuable,  within  the  first  dais ;  of 
notes  described  in  55  Gv  3*6. 184. 
Sched-pext  !«,  but*  a  note*  payable 
otherwise  than  to  bearer  on-de- 
mand {not  re-is*uable),  within 
class  %  and  therefore  such aaqfe 
for  100/.  requires  d  stamp  of  %*JML. 
only.  ChtethamnndWife^iBuUkr^ 
M.*W>4.  :      .  ...       n\    -.*S7 

3w   Where  an  instrument  is  notice- 

quired 


STAMP. 

quired  by  law  to  be  stamped  within 
,  a  particular  time  after  its  execu- 
-  tioq,  the  Court  on  its  being  of- 
,  tqred  in  evidence  will  not  inquire 
when, the  stamp  was  affixed,  nor 
if  a  penalty  was  incurred,  whether 
the  proper  penalty  was  paid  on  the 
stamping  /  An  '  indenture  of  ap- 
prenticeship, without  premium, 
was  executed  April  27th,  1825, 
but  not  stamped  till  July,  1832, 
when  a  }l.  ^tamp  was  put  on  it, 
and  a  3L  penalty  paid.  After- 
wards a  double  duty,(2£)  was  paid. 
The  indenture  was  offered  in  evi- 
dence to  prove  the  settlement  of 
a  pauper  by  service  Under  it :  Held, 
that  as  it  was  not  within  the  stat.  8 
Anne,  c^  9.,  which  toshs  the  time 
f6r  stamping  indentures,  the  Court 
.  was  not  called  upon  to  notice  the 
rirctmntanooB  under  which  the 
-  stamps*  were  affixed*  The  ISng  v. 
The  Inhabitant*  of  Preston,  H. 
+  W.4*  Page  1028 

4.  The  5&G.  3.  c.  184w  does  not  re- 
peal the  provision  df  the  8  Anne, 
<r-9.  as  to  the4  time  for  stamping 
indentures  of  apprenticeship*  and 
therefore  on  indenture  of  ap- 
prenticeship (a  premium  having 
been  paid  with  the  apprentice), 
:  must  be  stamped  with  the  ad  valo- 
rem duty,  within  the  time  pre- 
scribed by  the  stat.  8  Anne,  c.  9. 
*.  36,  S7,  88.  and  if  not  so  stamped 
is  wholly  void.  Rex  v.  Tke  Inhabit- 
ants of  Chunk  Hulme,  K  1831. 

1029 
&    The  son  of./-  S.  having  been  ar- 
rested, one  W.  becoming  his  bail, 
•7".    S.  signed   an  agreement   to 
indemnify   JV.    from  all    liability 
'which  he  might  incur  in  conse- 
quence of  having  so  become  bail : 
Held,  that  one  of  the  liabilities 
to    which    J.    S.    thereby   sub- 
jected .  himself  was  to  pay  the 
debt  for  which  the  son  of  J.  S. 
,  had  been  arrested,  and  as  that 
*BU8t  have  amounted  to  20/.,  the 
subject  matter  of  the  agreement 
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must  have  been  of  that  Vahte,  fthfl 
therefore  rehired  a  stam£  wttftM 
the  55  G.  3.  c.  184.  Sched.  part.  1 . 
Wri^Uy  v.  vSfaflAj  tfo  elder,  H. 
*  W.*.  .  .     v  vPage  1117 

STATUTE  OF  LtMtTATIONS. 

^StepRACTici,  4.'       ' 

STEAM  ENGINE. 
See  B4NKBU*x*  i. .; 

STfeT  PRdC?ESStfS> 
^Partnership,  1. 

STEW AjRB,  POWER  OF,  TO 
AJ>MIT  TENANT; 

,  See  Copyhold,  3. 

STOPPAGE  IN  TRANSITU. 

1.  JD.  bought  of  K46  ptancheons 
of  rum  lying  in  the  warehouse  of 
F.  at  Liverpool,  and  sold\  them .  to 
C.  who  was  a  deck  of  K^huD  Car- 
ried on  business  for  himself*  Z>. 
■  gave  G*  an  invoice*  specifying  the 
marks  and  numbers  of  each  pun- 
cheon, and  took  his  acceptances 
for  the  price*  The  rum  and  die 
samples  which  had  been  taken 
remained  in  Y.'s  warehouse*  The 
invariable  mode  of  delivering  goods 
sold  while  they  are  in  warehouses 
at  Liverpool  is  by  the  vendor's 
giving  a  delivery  order  to  the 
vendee.  D.  was  asked  by  C.  for 
delivery  orders,  but  declined  giv- 
ing any,  except  for  two  or  three 
puncheons  which  C  received.  C. 
marked,  coopered  and  guagedthe 
casks.  While  the  btUs  were  run- 
ning, C.  sold  twenty-six  of  the 
puncheons  to  K.  who  paid  him  for 
them,  and  who  by  C.'s  permission 
without 
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without  the   knowledge   of  /)., 
bMflM**1*  PW*$d  ttm  casks  in 
j,  we  warehouse  of  K  and  marked 
,  them  with  hie  initials.    Ci  gave 
n  *a  invoke  to  K*  stating  the  mark* 
,,  and  numbers  of  the  casks  and  by 
.  whom  the  jrmo  w%s  bonded,    C. 
,  atao  while  the  bills  were  running, 
t  sold  eighteen  puncheons  of  the 
niiji  to  two  other  parties*  to  Fnom 
;  be  gave  similar  invokes  and  setn- 
.;  plas,  and  who  afterwards  obtained 
.  three  of  the  puncheon*  on  a  deli- 
very order  signed  by  themselves, 
but  not  by  J>.    Thar  peid  (X  tar 
the  whole,    Thabihsgiven  bj  C. 
for  the  pine  of  the  forty-fair  pun- 
cheons were  dishonoured*  Held 
upon  special  ease  (wherebj  it  was 
,  agreed  that  the  Court  should  be 
at  liberty  $*  draw  hem  the  ftcts 
aw  irtftTfrra  that  the-  ivy  witfit 
have  drawn)  that  <7»  never  bad 
acquired  the  actual  possession  of 
the  nun,  tod  on  bis-  dishonouring 
Us  acceptance*,  2X  bad  a  Uen-on 
,  it  for  the  price;  and  that  CVsseb- 
;   vendees  eould  net  date  against 
JSK  the  nun  which  remained  un- 
delivjred  to  then*     Dvtrn  mid 
Another  v.  Yotte  emd  others,  T. 
/8rK4.  *a*t41S 

0.  W.  shipped  at  Leghorn  twenty* 
three  casks  of  oil,  on  account  and 
by  the  order  of  X.  at  Liverpool, 
and  transmit^  to  aim  a  bill  of 
lading.  Before  the  arrival  of  the 
oil,  L  Lndomri  the  Mil**  lading, 
and  deposited  it  with  H.9  who  ad- 
vanced meiMry  on  «V  having  ^/pre- 
viously advanoed  money  on  other 
goods  (the  property  of  X.)  depo- 
sited wtth  him.  OAthenrwtelar 
the  oil,  X.  having  previously  be- 
come bankrupt,  and  W.  not  having 
been  ©aid  for  it,  07*  agents 
claimed  it  of  the  master  of  the 
ships  but  the  latter  delivered  it  to 
H.9  who  afterwards  sold  the  goods 
ofX.asw*tt»»th*oirof  W.  The 
net  proceeds  of  the  goods  belong- 
-fag.  to  L.,wwo  aoutaeu*  ta  satisfy 
the  debt  due.  fromX.  to  H>    A 


paid  himself  his  debt,  and  dep*» 
sited  the  net  proceeds  of  HVs  oil 
with  a  third  person,  to  abide  the 
event  of  the  award  of  an  arbitrator  to 
whom  all  disputes  between  W}  and 
the  assignees  of  X,  were  referred. 
The  arbitrator  having  stated  the 
above  facts  on  his  award  for  the 
opinion  of  this  Court;  Held  that 
Wn  the  unpaid  vendpr  of  the  oil, 
had,  at  the  time  when  his.  agept* 
claimed  it,  no  right  to  take  posses- 
sion on  the  insolvency  of  X»,  be- 
cause the  property  in  and  the 
right  to  the  .possession,  was  then 
vested  in  #,  the  indorsee  of  the 
bill  of  lading  for  value;  and  fur* 
ther,  that  Wx  had  pot,  by  reason 
of  such  claim,  any  legal  right  to 
the  possession  of  the  goods  $fter 
.  Zf.'s  lien  was  satisfied*  but  that 
in  *  court  of  equity,  euch  transfer 
to  ff.  would  be  treated  af  a  pledge 
or  mortgage  only,  and  therefore 
rK,  by  bis  attempted  stoppage  in 
transitu,  acquired  a  right  to  the 
goods  in  Pfg&fi  mjejpct  to  flVs 
Ben  against  the  assignees  of  L% 

Held,  seeotxHy,  thaTrF,  by 
means  of  bis  goods,  bad  become 
surety  to  XTr  for  X.>debt,andbad 
a  clear  equity  to  oblige  J5T.  to  pay 
his  debt  out  if  A/feorn  gopds  de- 
posUed  with  him  in  ease  of  such 
surety;  and  all  the  goods  both  of 
W*  and  /•hating  been  sold,  W* 
might  insist  on  the  proceeds  of 
'XtVgood*  fcejjig  appropriated  to 
the  payment  of  the  debt  i  and, 
therefore,  that  W%  was  entitled  to 
have  att  the  proceeds  of  the  oil 
paid  over  to  bim.  In  the  motor  of 
Wwtam&wtind  Other*  M.4>  W,4* 
Page  817 

8UBRENDEH. 

See  CofTHOtD;  9.  5* 

TAXATION  OF  ATTOKSETa 
VdtU  : 


TURNPIKE  ACT. 


TOLL. 

Tfaere  certain  roads  were,  by  local 
acts,  placed  under  the  direction  of 
°  trustees  Tor  amending,  improving, 
V  and,  repairing  "the  same,  and  tlie 
trustees  Were  empowered  to  erect 
"■  turnpike  gates  on  the  said  roads, 
*  and  receive  tolls  there ;  but  there 
was  $  certain  portion  of  one  of  the 
'  5a'i«i  roads,  which  they  were  pro- 
hibited from  repairing  or  iraprov- 
*ing,  and  bi\  which  they  were#  not 
to  erect  toll-gates  i 
''  'HeldVthat  *  person   travelling 
1  along  the  last-mentioned  road  for 
~  more  than  a  hundred  yards  includ- 
ing  the  excepted  part,  but  less  if 
;  that  part  were  excluded,  was  not 
exempted  from  toll  by  S  17.  "4. 
4  e.  126-  i.  32-  Pope  v.  Langtcorfhy, 
TVS  W.f.     *     *  Page  464 

>  -  -'      TRESPASS - 

\      TROVER;      ;   ;; 


.       ,  .  :    TRUSTEES^  .  :•: .  :\ 
See  Cawal  A€tv.2.    H^ghwa^ '•!• 

.    TURNPIKE   ACT;  --<  " 

$*  Humw^y,  2,    id Aw^AMUB,  2. 
Toll. 

A  local  turnpike, act  directed  that 
the  trustees  should  keep  books,  in 
which  .they  should  enter  their 
accounts,  and  also  their  orders  and 
,  proceeding*;  ,and\*}iat  all jpp*xm$ 
'  should  have  access  to  such  entries. 
By  a  subsequent  local  act  it  was 
directed  ths*  |t*  *?****  should 


faoti 

keep  a  N>ok^  wWc^^JiMWd 
enter  their  Weeunts,iHlfeh4Bok 
should  be  open  to  thernsffctfrlon 
of  the  Jrttttesy  of  of  #ftt/cve<Hbr 
on  the  tolls.  The  genial  tftrt>£Ake 
act*  3  €ft  4.  t.  186.  °*V  TO:>  ire- 
enacted  the  latter  ^fovlsfon  <fes*to 
all  turnpike  road-  accauiUs£!  fod 
*.  7£  directed   that  all  -trustees 

*  of- turnpike  roads  aBduMvkfeep  a 
book  of  tftefr  onter*vflr^'pr<k^d- 
mga,  whiefc  should  j  bV  open  to  fte 

*  inspection  \of  «*y  *f*tke  thtotees, 
and  shouttT  be  read  a»  evidence*  in 
\rtnrfs  -as  *here  directed**  *ftat 

*  act  also  "provides,  •  that  *  ttfe  enact- 
ment* therein  contained  shal  ex- 

*  fend  to  all  *  other  turnpike  acts, 
Except  :wflere»  hf  "tlMt    acV  it 

^  wotheVw^e^rderedi  X ■  •  •  ■  »    *■ 

«  HWT,1  that  %hcfee>elNfsea  of  fhe 

general  add  *f  the  second  fecal 

act,  *tfp#fceded  %hfe  pretfeion*  of 

the  original-  act,  ai*#  limited  (he 

po#er\)f 'tfl^c#W>wttnYsf  frffen 

to  *  the*  whole  ipUWic^  tonfffting  it 

■* to  trustees,  %ai*l  •'to  tnMfteW  and 

-  Creditor*  fh<th#^c?IN£cflve  c&es 

-of  orders  anrfaecoumst'  3H*  Jfbs^ 

*fsi   JPiawy .  /fewfe,  W  4  W  4. 

.'.-»  «v  •>•-  w  *•»  •». ««-  Page97B 
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■>■■  8*. Anacriujrnrr^  2^  . 

CfNffORltfWT  OP'  PROCESS 

-•'••  •••'';     ACT.-' 

flfa»,FfemADOr<*  8.    PaAOTiCB>  S.  6. 


:        .  XALUED  POUCY.  '.  ' : 
See  IkJSURANCjt,  I«  , 

VARIANCE  '■'•-,-    - 
Am  Bill  o*  E»»AimiX  PwUd- 


feutt? 


VENDOR  AND  VENDEE. 


VENDOR  AND  VENDEE. 

See    Action    ox    the   Case,    2. 

.  Fraud*,  Statute  of.  Pleading. 

£•    Stoppage  in  Transitu,  1, 2. 

h  By  the  36  G.  3.  c  68.,  entitled 
11  An  Act  to  prevent  Abuses  and 
Frauds  in  the  Packing,  Weight, 
and  Sfale  of  butter,"  (*,  2.)  every 
copper,  pr  other  person  making  a 
vessel  for  packing  butter,  is  re- 
quired to  brand  his  Christian  and 
surname  #on  such  vessel,  together 
with  the  exact  weight  ,or  tare 
thereof,  or  in  default  thereof  he 
is  to  forfeit  for  every  such  vessel 
not  so  marked  10*.  By  section 
S.  every  dairyman,  farmer,  &c, 
who  shall  pack  any  butter  for  sale 
shall  pack  the  same  in  vessels  so 
made  and  marked  as  aforesaid, 

.  and  shall  brand  his  Christian  and 
surname  on  different  parts  of  the 

\  vessel  ^therein  described  and  on 
the  butter  contained  in  such 
-vessel,  upon  penalty  of  forfeiting 
for  every  default  51* 

In  an  jap^qn  brought  by  a 
farmer  to  recover  the  price  of 
fifteen,  fykjns  of  butter  sold  by 
him  to  the  defendant,  it  appeared 
that  the  firkins  were  not  marked 
according  tb  the  act :  '. 

Hetd  that  the  provisions  which 
Tequired  the  vessel  Jo.be  branded 
with  the  name  of  the  cooper,  sel- 
ler, &c,  being  intended  for  the 
protection  of  the'  public  against 
fraud,  indirectly  prohibited  any 
sale  of  butter  in  vessels  not  pro- 
perly marked;  that  the  subject 
matter  of  this  contract  was  in  such 
a  state  from  the  vessels  not  being 
properly  marked,  that  the  sale  of 
it  was  forbidden  by  act  of  parlia- 
ment ;  and  consequently  that  the 
contract  of  sale  was  void,  and  the 
plaintiff  could  not  recover : 

HeM   further,    that    although 
there  was  a  penalty  imposed  in 


the  same  clause  of  the  act,  which 
directed  the  thing  to  oe  done,  yet 
the  remedy  of  the.  public  against 
a  person  infringing  the  clause  was 
not  thereby  limited  to  a  proceed- 
ing for  the  penalty;  but  that  the 
clause  might  be  used  against  him 
as  a  defence  to  an  action.  Foster 
v,  Taylor,  M.  4  W.  4.  Page  887 
2.  In  every  contract,  for  the  *ale  of 
an  existing  lease,  there  is  an  im- 
plied undertaking  by  the  seller  (if 
the  contrary  be  not  expressed,) 
to  make  out  the  lessor's  title 
to  demise,  and  without  shewing 
such  title,  the  sellor*oannot  mauv 
•  tain  an  action  •  at  law  against  the 
buyer,  fat  refusing  to  complete 
the  purchase* 

Where  a  lessee  -  in  •possession 
contracted  to  sell  the  residue  of 
hi&term,  being  three  years  and  a 
quarter,  at  the  rent  of  .42*  per  an- 
num the  vendee  paying  50/.  for  the 
fixtures  as  per  lists  Held,  that  it 
was  not  to  be  inieBred  from  the 
short  residue*  of  the  term*  the 
small  value  of  the  property*  and 
the  absence  of  any  premium 
for  the  lease,  that  the  vendee  in- 
tended to  waive  his  right  to  call 
for  the  production  of  the  lessor's 
title.     SoUter  v.  Drake,  H.  4  W.  4. 
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VENUE* 
See  Indictment,  1.     Practice,  S. 

VOLUNTARY  PAYMENT. 
See  Bankrupt,  2» 

WAGES,  ACTION  FOR. 
See  Master  anb  Servant,  1,  % 

WAIVER, 
See  Lease,  6* 

WAR* 


WAY. 


utittiii 


WARRANT  OF  ATTORNEY. 

See  Judgment. 

WASTE. 
See  Copyhold,  4. 

WATER  FLOWING,  RIGHT  TO. 
See  Action  on  the  Cajsb,  1. 

WAY. 

Two  coheiresses  being  seised  each 
of  an  undivided  moiety  of  two 
estates  conveyed  to  H*  in  fee,  for 
the  purpose  of  making  partition, 
one  of  the  estates  called  ParkhaU 

'  to  which  they  were  entitled  by 
deseent  as  coparceners,  and  ano- 
ther called  Woodseaves  of  winch 
they  were  tenants  in  tail,  together 

*  with  all  houses,  outhouses,  edifices, 
orchards,  ways,  paths,  passages, 
rights,  members  and  appurtenances 
whatsoever  to    the    said  several 

'  messuages;  tenements,  lands,  and 
hereditaments  belonging  or  there- 
with  usually  held  or  occupied,  to 
hold  ParkhaU  to  H.  in  fee  to 
certain  uses,  and  Woodseaves  to 
H.  in  fee  to  the  use  of  H.  and  his 
heirs,  to  make  him  a  tenant  to  the 
praecipe,  in  order  to  suffer  a  com- 
mon recovery.  The  deed  con- 
tained a  covenant  to  levy  a  fine  of 
the  moiety  of  one  of  the  coheir- 
esses in  ParhhaUy  and  a  declar- 
ation that  a  recovery  should  be 


suffered  of  Woodseaves,  and  then 
declared  the  uses  or  the  fine/ re- 
covery and  conveyance  as  to  the 
whole  of  the  said  messuage  4r 
tenement  called  ParkhaU,  with 
the  buildings,  lands,  hereditaments, 
andappurtenances  thereto  respect- 
ively belonging,  to  be  to  such 
uses  as  the  husband  of  the  said 
coheiress  should  appoint;  and  as 
to  Woodseaves  with  the  buildings, 
lands,  hereditaments,  and  appur- 
tenances thereunto  belonging,  to 
the  use  of  the  other  co-heiress  in 
fee.  The  fine  was  levied  and  the 
recovery  suffered : 
^  Held,  that  a  way  from  the  king's 
highway  over  the  Woodseaves  es- 
tate to  the  ParkhaU  estate,  which 
before  the  conveyance,  fine,  and 
recovery,  had  always  been  used 
by  the  occupiers  of  ParkhaU, 
did  not  pass  by  this  deed  of 
partition,  fine,  and  recovery,  to 
the  owner  of  ParkhaU.  Plant 
v.  James  and  Another,  M*  4  JP.4. 
Page  791 


WITNESS. 
See  Evidence,  %  3« 

WORDS,  CONSTRUCTION  OF, 
AFTER  VERDICT. 

See  Slander,  1,  2. 

YEARLY  HIRING. 
See  Master  and  Servant,  1,  2. 


END   OF    TtiE   FIFTH   VOLUME. 


Londok  : 
Printed  by  A.  Sfottiswoode, 
New-Street-Square. 


J 


3  bl05  0b2  7fib  A1? 


